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who  was  appointed  ujion  the  death  of  Lord  Alloway. 
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NOTE. 


IQth  November  1828. — It  was  intimated  frem  the 

Sench  this  day\  that,  in  Juture,  upon  the  days  of  the 

Teind  Courty  after  the  business  of  that  Court  was 

finished^  the  Court  qf  Session  would  sit  in  their  re^ 

speetive  JDivisionsJbr  the  dispatch  of  Summary  Cases. 
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Ko.  I.  13  November  1828. 

Mu  HANNAH  LOOKART  oa  THOMPSON 

against 

GEORGE  SHARPE. 

Husband  anb  Wife« — A  wjfe  may.  Jar  mi  aUment 
awarded  to  her  hy  a  decree  of  separation  a  mensa 
et  thoro,  compete  with  the  onerous  creditors  qf  her 
ksubamd^  according  to  their  reactive  diligences^  it 
mot  being  proved  that  he  was  insolvent  at  the  date 
^the  decree. 

On  the  SOth  November  1820,  Mrs  Hannah  Thomp* 
ami  cur  Lockart,  wife  of  Ebenezer  Thompson^  barrack<« 
mastar  in  Leith,  with  her  two  ebildren»  left  his  house 
on  account  of  alleged  maltreatment  On  the  8th  of 
March  foUowing*  she  uaed  arrestment  upon  the  de« 
pendence  of  a  summons  of  separation  and  aliment  rais« 
ti  BgaiwA  him  before  the  Commissaries ;  and^  in  the 
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iSN^^ajj^gjjjjjj^g  of  June  foUcyhiff,  the  daimant,  George 
Thonqpswvu  Sharpe,  raised  an  actib'Q.fbr  payment  of  furnishings 
^'**!!!L-  ™^®  to  the  family: jpeevious  to  their  actual  separation 
^^fftMtf mr  in  November,,  tfihrested  on  the  dependence  on  the  8th 
of  that  monthjf  and  obtained  decree  in  absence  on  the 
24th  of  Octoller  1821. 

Ttrereifter,  (Ist  Feb.  1822)  decree  of  separation  a 
men:sdr  et  tiiato  was  pronounced  in  favour  of  Mrs 
-  Tliompson ;  and,  on  the  22d  March  and  26th  April 
\  following,  certain  sums  of  aliment  were  awarded  to 
herself  and  children,  the  last  interlocutor  awarding 
L.65  yearly  to  herself,  and  L*2(^  to  each  of  her  diil- 
dren.  At  this  period  Thompson  had  an  annual  income 
from  government  of  L.250,  as  barrack-master,  and 
his  debts  amounted  to  about  L.170,  for  payment  of 
which  he  had  been  incarcerated,  and  he  had  afterwards 
rais^  a  process  of  cemo. 

In  these  circumstances,  a  competition  arose  on  these 
arrestments,  in  a  multiplepoinding  raised  before  the 
Sheriff  of  Edinburgh,  in  the  name  of  John  Hutchi- 
son, the  arrestee.  An  objection  to  the  competency 
of  Mr?  Thompson's  arrestment  having  been  overruled, 
fmle  Report,  9  July  1828,  No.  186)  the  question 
now  came  to  be,  whether  the  claim,  on  which  it  was 
rested,  for  the  sums  of  aliment  awarded  to  her  by  the 
Commissaries,  was  preferable  to  Sharpe's  claim  fbr 
the  furnishings  made  to  the  family  before  the  actual 
separation  of  the  parties,  in  respect  of  the  priority  of 
diligence. she  had  used. 

Mrs  Thompson's  main  plea  was,  that  although,  in 
the  case  of  a  voluntary  separation  between  a  husband 
and  wife,  "the  wife's  right  to  an  almient  could  not  in 
general  compete  with  the  onerous  creditors  of  herhufl- 
band,  yet  where  there  had  been  a  judicial  separatfon 
in  the  proper  courts^  and  where  a  aum  had  h^^ 
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to  the  wifis  in  the  wajr'  at  dlimdii-.4lid  kii0>iil^«v'  <'<M^ 
in#  jMt  iMfntf  insolvent  at  tbd  time-^H^  became  an  jTr^^^ 
flBenxtt  creditor,    and  entitled  fo  c6nipet6  with  hisShvpe.^ 
^dker  ere^totB   ac<^c^dllig  to  the  ^g^oe  used  hy^J^^^^ 
Mfe;  and,  ia  tike  circumstances  of  ihe  present  case,''^^ 
tfe  hnabiM  could    not  be  said  to  b^  fAifolyent^  al« 
ftel^  hia  tfShiito  vp^ere  much  emfaKiGf I'assed  at  the  datef 
tf  die  decree.      Even  in  the  case  of  a  vdlttntary  sepa- 
mioD,  where  a  eertain  sum  or  right  of  p»ot>6rtsr  watf 
tade  oter  to  tlie  iTirife  absolutely,  afid  without  collu« 
don,  die  migbt  ireiaAn  it  in  a  question  With  his  other 
creditiMS,  as  had  1>een  found  in  the  ease  of  McGregor 
tod  Trustees    9.     M'Gregor,  a2d    Jan.   1820.     Mrt 
Thompson  also    ireferred  to  Bell,  vol.   i.   p.   548-9» 
C5S4> ;  ErsMn^^  B.  i.  tit.  6»  ^  81 ;  Greenhill  t?.  Ford, 
TdiFeb.lS92,j8^  andH.;  Robertson  r.  Robertson,  llth* 
Jme  1718»  F^^wnt. ;  Cumming  o.  Duncan,  ^Ist  Jan. 
Yflly  Dah".  (H/fcr.  9191);  Jameson  o.  Houston,  14th 
Hov.  ITTO,  (JStEor.  8898)  ;  Buchanan  t.  Ferrier,  14th 
Feb.  1822»  S.  and  D. ;  Seton  afiid  others  v.  Countesc^ 
rf  Caithness,    X6th  June  1761,  (Mar.  772);  M*Do- 
Bdd  and  Klder  v.  M'Leod,  15th  Jan.  1811 ;  Barr's 
CRdifore   f>.   His  Relict,  Fol.  Diet.   (Mar.  8147) ; 
■sues  v.  Ains'Arorth,  Karnes ;    Baines  #.  Graham* 
IMh  FA.   1796,  (M<kr.  2904) ;  Walker  tf.  Polwar^ 
ISlil  June  1685,  Durie,  (Mot.  95S)  v  R6bertson  v. 
BiDdyaide,  11th  Jan.  1788,  Poi.  l>t^.  (Mi^.  957); 
Lri^  Aud^iAbreck  t>.  CampbelFs  Cf^Siite^s;  ^lOth  July 
W44^  JSfll.  (M^.  988.)  ^ 

R^^a«'a^lMfSJ)^£^eU^Tbaei^^  li>)ii|r'hus^ 

taiMfin  a  alktef  tf  separatitto  freto  Ki»  wife  cotdd  ncrf 
te  yhBflly  atlached  by  her  in  sirSsfadicrfif  d#  any  daini 
^fmimisilii  wlidreihe  whole  9mM  w^tfte  xriMficient 
tf^pj^t]i«^4<^B^'dae^by  him;  l^^T^afe^'  tfi9  pirate 
ftmd  bad  been  set  apart  for  her  alimeSW^  B^  vcd^ 
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**>iii2^"-  p-  *•'''  ^  «^*-  ^^  ^^^-  ^'  p-  **^*  **^  ^^-5  ^f^**'^ 

ThompBoii  17.  «?.  Robb's  Creditors,  8th  March  1794  (^Jif or.  5900); 

siiarpe^      Lec  I?.  Watsou,  let  December  1795  (Mor.  5889)*     A 

Bwbandand  "wiSe^B  daim  ofjaliment  could  only  lie  against  ^e  free 

'^''  funds  of  her  husband,  deductia  dehiUs.  It  was  in  vain 

to  say  that  this  claim  of  the  wife  could  compete  with 

the  onerous  creditors  <^  the  husband,  provided'  he  was 

not  insolvent  at  the  time  of  the  decree ;  for,  in  this 

way,  such  creditors  would  be  cut  out  of  their  ju&tr 

debts  by  claims  which  had  no  existence  when  these 

debti  Were  cdntracted.     It  was  a  clear  principle  of  the 

law  of  Scotland,  that  the  onerous  debts  <^  the  husband 

were  preferably  to  posterior  claims  of  aliment. 

.  The. Lord  Ordinary  *  preferred  the  claimant,  George 
^  Shitrpe,  primo  loco,  on  the  fund  in  medio,  for  pa]r«» 
\  ment  of  his  debt,  and  interest  thbreon,  as  stated  ia 
*  the  claim ;  and  preferred  Mrs  Thompson,  secundo 
^  loco,  for  payment  of  the  remainder  of  the  fund  m 
\  medio,  and  decerned/  &c. 

.  Mrs  Thompson  reclaimed ;  and  the  Court  were  uniL* 
nimously  of  opinion  that,  this  being  the  case  of  a  judi- 
C!9al  separation,  the  decision  of  the  present  question 
depended  .upon  the  fact,  wl^ether  the  husband  was 
truly  insolvent  at  the  date  of  the  decree  of  separation. 
On  this  point,  their  Lordships  held  that,  although  the 
affairs  of  Thompson  wer^  considerably  embarrassed, 
and  he  had  no  tangible  funds  equal  to  the  payment  of 
his  debts,  he  might,  by  effecting  an  insurance  upon  his 
Itfe,  or  by  other  legal  m$ans,  have  raised  a  sum  equal 
to  their  discharge,  and,  at  the  same  time,  be  justly 
yubjected  to  the  aliment  awarded  to  his  wife  and  chil^ 
#ren ;  and,  as  the  arrestment  of  Mrs  Thompson  waa 
prior  in  dajte  to  that  used  by  the  respondent,  she  fell 
to  be  preferred. 
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Their  Lordship^,  therefore,  altered  the  interlocutor  i8^<>v-  ^«»«- 
cfthe  Lord  Ordinary ;  advocated  the  cause ;  sustained  ^b^J^J^ 
Ae  daim  for  the  said  Mrs  Hannah  Thompson ;  and^-  Sharpe. 
fnSarredher,  primo  loco,  on  thefundm  medio,  f or  the jiu^ii^and ' 
tarn,  principal^  interest,  and  expenses  due  to  her/  ^^^ 

lard  JleadaseiKmUc^  Oidinaiy.       For  Mrs  Thompson,  Skene^ 
Carlisle*  —  Fergummy  W.  S.  Agent.         For  George 

Sfaarpe,  Soi^Gen.  (Hope)  Wibon,     D.  Braske,  Asent.' 
I^.  Clerk.  ^ 

C. 


SECOND  DIVISION. 

No.  II.  19  Nwemher  l%9». 

STRACHAN 

against 
STODDART. 

Repakatiox. — ^Process. — In  an  action  of  damages 
agmnst  a  magistrate  for  granting  an  iUegtd  war^ 
rant,  nader  which  a  party  has  been  apprehended, 
it  is  not  necessary  for  the  pursuer  to  aver  malice^ 
or  want  ofprchable  cause. 

Tre  pursuer  raised  an  action  of  reparation  and  da* 
mages  against  the  defender,  who  was  a  justice  of  the 
peace  for  the  shire  of  Bute,  for  granting  an  illegal 
warrant  for  apprehending  and  bringing  the  pursuer 
before  him  for  examination,  on  a  petition  which  aU 
hged  that  he  was  a  debtor  in  meditationefugte. 
The  pursuer,,  as  alleged  in  the  summons  and  con- 
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^*^^  d^flee^dence,  ha^  hem  P??e«t^  on  this  warrant,  and 
stw^^    oarried  sqme  ipUe«  frcwn  the  pli|ce  where  he  was  ap^ 


Stod4|^ 


prehepded,  tp  the  defjpinder'f  house,  for  the  purpose  of 
exaniinatioQ,  wh^r^,  tipw  fttatiqg  that  he  wi^  improsr 
perly  ^amed  i«  th^  petitioji  aqd  warra^t  of  arrestmmlt. 
he  was  dismissed  without  further  procedure. 

The  summons  and  defences  were  remitted  to  the 
Jiu*y  Court,  for  the  purpo^  of  preparing  the  case  for 
|;rial ;  but  a  difficulty  occurred  in  framing  the  iasueSt 

*  whether  the  pursuer,  in  the  question  between  him 
f  and  J>r  Stoddart,  the  justice  of  peace,  was  bound  to 

*  aver,  in  his  condescendence,  malice  and  want  of  pro- 
f  bable  cause.'  The  case  was  accordingly  remitted 
back  to  the  Court  of  Session,  for  the  determination  of 
this  point* 

The  Lord  QrdQi%Qr  tQok  t^  cause  to  report  04 
pases,  in  which — 

The  pursuer  pleaded — ^According  to  the  avermeiits 
in  the  summons,  an  injury  has  l^n  inflicted  on  the 
pursuer,  and  the  liberty  of  his  person  invaded  by 
ineans  qf  an  illegal  wai;rant  graiited  by  the  defender* 
In  such  a  case,  it  is  not  necessary  for  the  pursuer  lo 
fdlege  malice,  b^cauae,  although  a  judge  decidiag  |i 
pivil  action  is  not  liable  in  damages  for  a  wrong  de- 
pision,  proceeding  on  a  mere  ^rror  pf  judgment,  yet 
a  magistrate  who  graqts  a  warrant  of  apprehension  is 
responsible  for  its  legality  ;  apd  if  an  illegal  or  iofor- 
inal  warrant  of  incarceration  or  apprehension  be  en- 
lorc^d,  the  granter  i«9  liable  ip  damages  for  oppvemv^ 
Mr.  wrongous  iippKison^ent,  without  apy  qu^sjMon^ 
to  whflth^  hearted  ipalif^ops^  or.  in  good  faith,  ip 
graating  it.  In  ^h^  cfise,  of  A^deirsoa  r.  ^ithf  2fitb 
Koy.  1814>  it  was  admitted,  by  all  th^  Judges  that,  if 
fhe  illei^  warrant  for  iipprisoameiit,.  granted  JbQr  Mr 
|t9i#ni&  bAd.b^2)  cflUri^  intoe^ect^  <  he  wou^^haye 
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'keen  answeraUe^'  notwithstanding  the  bona  JUes  >•  ^o^-  w>t> 
with  ^BHiieh  he  acted.    See  also,  Bell  v.  MaxwdU  SSd  stn^!^ 
Not,  1748  (Mor.  18,951)  PhiUips  f7.  Magistrates  ofstoddart. 
Aastanther,  SSd  Jnne  1748  (Mor.  18,953);  Bam- 
mj  r.  Coidter,  19th  Dec.  1799  (Mar.  voce  Wrongtm^^'' 
ImpriBomment,  ^pp-  No.  1.) ;  Laing  v.  Watson  and 
Molliaon,   20th  Dec  1789  (Mar.  8555) ;   and  Mil- 
hoUan  v.  Dalrymple,  &e.  Sltt  Dec.  1886.     In  none  of 
tixse  cases  was  there  any  allegation  that  the  magis- 
tnles  had  acted  malidonsly ;  but  they  were  found  lia- 
hle  in  damages  merely  because  their  proceedings  were 
Mli«aL 

The  defender  muwerecL^No  action  of  damages 
i^nst  a  justice  of  peace,  for  a  proceeding  dilrtieted  by 
l&n  in  tlie  course  of  his  ordinary  duty  as  a  judge, 
can  be  supported,  unless  the  pursuer  aver  that  there 
was  both  a  want  of  probable  cause,  and  maliceon  the 
part  of  the  justice^  This  privilege  has  received  the 
sanctioB  of  the  court  of  last  resort,  in  the  case  df 
Arbodde  d.  Taylors,  &c.  (Dow^  vol.  iii.  p.  160);  and 
Ibe  other  decisions  are  not  opposed  to  it  j  for  those  of 
Lah^  9.  Watson,  6cc.  and  MilhoUan  v.  Dalrymple, 
were  cases  of  real  oi^nressjon  and  actual  damage  ;  and 
in  that  of  Walker  r.  Smith,  the  magistrate,  Mr  Jait- 
'dine,  was  assoilzied^ 

The  eircumstanees  of  tiie  present  case  are  also  fiEt- 
voBfable  far  the  defender,  as  the  warrant  which  hfe 
granted  was  only  to  bring  the  pursuer  before  him  f<^ 
enatdfiition,  and  was  not  followed  up  by  atly  further 
;.  atidv  tlieiefore,  "witfaottt  a  specilic  ave^ 
of  maiiee,  all  the  othar  allegations  made  in  the 
MDBions  and  ooodesoendence  are  irrelevant. 


2ie  Omrt  wm  wnanimously  of  ojnnion  that  it  was 
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j8H0v.iefl&  ji^  necessary  for  the  pursuer  to  aver  malice  or  watft 
stM^imT    ^f  probable  cause  in  his  condescendence. 
stoddart.  Lard  PitmiUff. — ^This  case  has  been  remitted  from 

jUparoHM.  ^«  J^y  CouTt,  in  order  that  we  may  determine  a 
Pr9P$n.  short  and  single  point  of  law,  which  has  occurred  in 
a  preliminary  stage  of  the.  case,  in  preparing  it  for 
trial;  and  we  hare  nothing  to  do  with  the  other 
questions  of  law,  which  appear  on  the  face  of  the  sum- 
mons and  defences,  and  may  afterwards  emerge  in  the 
course  of  the  action. 

The  pursuer  avers,  and  undertakes  to  prove,  that 
he  was  apprehended  on  an  illegal  and  irregular  war- 
rant; and  the  only  question  remitted  for  our  con* 
sideration  is,  whether  he  must  .also  aver,  in  his  ad:ion 
against  the  justice  of  peace,  that  this  was  done  maU- 
ciously  and  without  probable  cause.  The  plea  of  the 
defender,  reqidriug  him  to  do  so,  is  founded  upon  two 
grounds :  laty  That  this  is  an  action  against  a  judge 
acting  judidally,  and  sheltered  by  his  privilege ;  and, 
2i/,  That  the  warrant  which  he  granted  was  not  iat 
commitment,  but  for  examination. 

I  have  no  doubt  about  this  question,  which  is  the 
only  point  upon  which  our  opinion  is  at  present  re- 
quired ;  but,  as  it  has  come  before  us  by  a  remit  from 
.the  Jury  Court,  and  as  difficulties  have  occasionally 
occurred  in  framing  issues,  in  consequence  of  not  at- 
tending to  the  principles  upon  which,  in  certain  cases, 
pursuers  of  actions  of  damages  are  required  to  conde- 
scend on  malice  as  well  as  injury,  I  shall  endeavow 
to  point  out  the  distinction,  and  to  shew  in  what  cases 
eueh  condescendences  are  required,  and  where  not. 

In  a  great  class  of  actions  of  dami^es,  malice,  or 
the  aninms  infurian^i,  is  the  basis  and  ground-work 
of  the  action.  For  example,  in  all  actions  of  damages 
for  deftttnatjon,  B^fUoe  is  either  im^liedi  by  legal  pre«^ 
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fr<»i  the  use  of  tie  words,  or  mtwt  be*^^*^-  **^ 
ftartd.     It  is  implied,  when  one  private  party  speaks  stn^^^ 
jii|iirioiisly  of  another  without  jiiBtifiAble  cause;  it^^<^<i<^i^ 
must  be  proved,  wh^i  the  injurious  wwds  are  Bpoken  jtepttraHm. 
by  a  person  in  the  djsdharge  of  a  duty-«4i8  for  instance  ^*'<><'^* 
by  a  litigant  in  the  conduct  of  his  cause,  or  a  master 
giving  a  character  to  a  servant.    In  this  last  mention-^ 
ed  case,  malice  must  be  averred,  because  it  is  the 
ground- work  of  the  action,  and  because  it  is  not  im- 
plied by  legal  presumption ;  and,  therefore,  the  pur-- 
suer  is  bound  to  prove  it,  without  which  he  will  fail 
in  his  action.     This  would  also  be  the  case  in  a  charge' 
of  defamation  against  an  inferior  judge  for  injurious 
words  used  in  the  course  of  a  judicial  proceeding. 

But  the  foregoing  principle  does  not  apply  to  the 
present  case,  because  malice  is  not  the  basis  or  ground- 
work of  the  action.  By  the  law  of  Scotland,  as  I 
have  always  understood  it,  if  a  party  is  apprehended 
sod  deprived  of  liberty  by  an  illegal  warrant,  he  is 
estitled  to  reparati<m,  whether  the  warrant  proceeded 
from  malice  or  from  error.  It  is  no  defence  against 
mcfa  an  action  to  say  that  the  warrant  was  granted  in 
eiror  and  without  malice ;  if  the  informality  and  ille« 
^di^  be  gross,  neither  the  judge  nor  the  private  party 
.  defend  himself  by  saying  that  he  had  no  malice 
the  pursier.  This  is  due  to. the  liberty  of 
the  sobjeet ;  and  it  is  abundantly  supported  by  the 
askhority  of  the  cases  of  Bell  t;.  Maxwell,  Phillip  v. 
liagisiratea  of  Anstruther,  Ramsay  v.  Coulter,  Laing 
•.  MdHaon,  and  Milholian  «?,  Dalrymple.  Ithearefore 
do  not  thiak  it  necessary  for  the  pursuer  to  conde- 
on  malice,  in  order  to  maintain  his  action ;  be- 
ewerL  if  it*  were  proved  that  there  had  been  no 
on  the  part  of  the  granter  of  an  illegal  war-c 
of  impnsbnment,  that  would  not  be  a  defenoe^ 
apinmt  the  action* 
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*'w!Ll!?''     ®**  ^®  defender  pleads,  8d7y,  That  the  Warrant 
fitnOiasi  V.     which  he  granted  was  to  bring  the  pursuer  before  him 


atoddart. 


for  examination,  and  not  for  commitment ;  and  the' 
opinion  of  Lord  Chancellor  Eldon,  in  the  case  of  Ar* 
buckle,  is  founded  on  to  shew  the  distinction.  But 
liord  Eldon,  in  the  passage  referred  to,  is  pointio^f 
out  the  distincjtion  between  the  two  warrants  under 
the  statute  1701  as  to  finding  bail.  Hie  Qext  sentence 
of  his  reported  speech,  which  follows  that  quoted  by 
the  defender,  is :  *  U  you  were  to  say  that,  when  a 

*  party  is  committed  for  further  examination,  bail 

*  shall  be  required  before  that  further  examination 

*  takes  place,  you  put  Him  to  this  inoonvenienoe,  that 
'  he  must  gire  security  to  stand  a  trial  whidi  he 

*  may  never  have  to  etond/  This  opinion,  therefore, 
is  no  authority  for  the  purpoise  for  which  it  was  found- 
ed on  by  the  defender ;  and  when  a  person  sues  for 
damages  on  account  of  being  taken  into  custody  and 
deprived  of  liberty  illegalfy,  it  matters  Hot  whether 
the  illegal  warrant  on  which  he  was  apprehended  was 
granted  in  order  to  bring  him  up  for  examination,  or 
for  custody  in  order  to  trial.  There  is  no  authority 
for  any  such  distinction. 

But  here  it  is  most  necessary  to  guard  against  niis-» 
apprehension,  and  to  remark  that,  although  it  is  not 
necessary  for  the  pursuer  to  condescend  on  malic^ 
yet  it  is  not  every  degree  of  error  in  the  warrant,  or 
in  the  proceedings,  which  will  subject  a  magistrate  to 
an  action  of  damages.  There  may  even  be  errors  in 
the  procedure,  which  will  be  sufficient  to  render  the 
private  party  applying  for  a  warrant  liable  in  da4 
mages,  which  will  not  be  safficient  against  the  niagw« 
trate  who  grants  it ;  and  it  would  .be  liiyust  if  this 
distinction  between  the  situation  of  the  magistrate 
ifnd  the  private  party  were  not  attended  to.  Hende  it 
appears,  by  the  report  of  the  case  of  liaiog^againM  Mc^ 
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ttm,  that  the  Coiirt  was  dear  a$  to  tie  liabiBiy  df  the  i*WoJ^^^ 
flefitor,  but  doubted  as  to  the  magistrate ;  and  he  stnchan «. 
wss  only  subjected  on  account  of  more  than  one  gross  stodjMt. 
(^lander  in  his  warrant.     The  same  may  be  said  of  ReparaHeti. 
Ramsay  v.  Coulter,  and  of  Jamieson  v.  Napier  iii^"'^*^ 
1747  (Mar.  17,070).     The  action  proceeded  against 
the  prirate  party ;  but  no  steps  were  taken  against 
tbe  sheriff,  though  he  had  committed  the  pursuer  on  a 
crtBDinal  charge  without  a  precognition. 

Independent,  therefore,  of  malice,  there  remains  in 
ftis  case,  and  in  erery  other  of  the  same  kind,  more 
than  oae  questicm  <^  law ;  Jir^i^  on  the  relevancy  of  the 
filets  candeseeaded  on.  Whether  they  are  of  such  a 
lan^  wid  sufBrient  to  siqqport  an  action  of  daiiyages 
agaiunt  9  sagiistrate ;  asnd,  secondly^  oa  the  prool^ 
Whether  they  are  brought  home  to  him  ?  Neither  of 
Aese  questicms  are  before  us  at  present ;  and  it  ie  bet« 
ter  that  they  should  be  disposed  of  in  the  Jury  Court. 
ABd  although  it  is  impossible  to  read  the  condescen* 
dence  and  answers  in  this  case  without  forming  some 
opinioii  as  to  the  rdevancy  of  the  matter  contained  in 
fheoi,  I  ^  not  wish  to  intimate  in  the  slighest  iegfw 
vhat  WY  optsioB  is.  If  any  question  arises  on  the 
f9wX^  the  jtoy  will  be  directed  by  the  presiding  judge ; 
«r,  if  it  IB  thought  espediient  to  have  it  decided  here; 
^.  qiedti  verdict  may  be  taken,  or  a  special  case  fram^ 
ed.  Oft  which  our  jMgtneut  may  be  had. 

Wfe  are  nest  tyrectsdby  the  remit  to  say,  whi^tiier 
lhi^pwsn»  musfe  aner '  want  of  probable  cause.'^  This 
is.  an  Fiuglinh  pbrawrecently  introduced  into  our  law ; 
IpQ^.  there  ea»  be  no.  objccAion  to  it,  as  it  is  not  tecHni^ 
€1^.  aBd  (mly  e^qossses^  in«  shorts  plaiii  language,  a 
laeamng  ^idddi  ik  eaaily  undfei«tbod.  It  has,  besideeF, 
Jma  afi^ted-into:stM:utes  which  extend  to  Scotland, 
fWb  as  tfa^  atat.  MlGea  IIL  c  141,  fbr  Ih&protectioii 
flf  justices  of  peace  against  penal  actions,  '  uni.ess' af-. 
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Pfifcet*, 


l$Nov.iMa> «  j^^  jj^  tjjg  dedaration  that  such  acts  were  done 
strachanv.     *  nialiciously,  and  without  any  legal  and  probable 

*  cause ;'  which  protection  is  now  extended  to  all  other 
inferior  judges  in  Scotland  by  stat.  9  Geo.  IV.  c.  29> 
$  26. 

The  same  plea  was,  indeed,  used  in  difierent  words 
in  many  of  our  old  cases,  such  as  Jamieson  v.  Napier, 
where  it  is  stated  thus,  '  if  the  informer  acted  banm 

*  Jide^  and  on  any  plausible  ground  of  suspicion  ;*  and 
ateo  in  the  case  of  Henderson  r.  Scott,  7th  Feb.  1793. 
But  I  doubt  whether  there  is  room,  in  the  circumstances 
of  this  case,  for  want  of  probable  cause  to  be  sepa- 
xately  and  distinctly  averred  in  the  action  against  Stod-* 
dart  The  allegation  of  want  of  probable  cause  is  ap.^ 
plicable  in  an  action  of  damages,  founded  on  malicious 
prosecution  or  arrest.  In  this  case  it  might  apply  to 
Scott,  the  party  who  obtained  the  warrant ;  but  it  can 
pcarcely  apply  to  the  magistrate,  who  is  charged  with 
having  granted  an  illegal  and  informal  warrant,  for 
which  ther^  could  be  no  probable  cause. 

Upon  the  whole,  therefore,  I  am  of  opinion  that, 
while  we  should  adhere  to  the  principle  of  the  case  of 
Milhollan,  by  finding  that  it  is  not  necessary  for  the 
pursuer  to  aver  malice  and  want  of  probable  cause,  we 
should  not  go  the  full  length,  which  the  interlocutor 
appears  to  have  done  in  that  c4se,  of  finding  the  libel 
relevant,  because  that  might  imply  an  opinion  that 
any  error,  however  trivial — a  mere  ciibpa  lemsstma-^ 
in  granting  a  warrant  for  apprehension  or  commit- 
ment,  will  subject  a  magistrate  in  damages — a  princi- 
ple against  which  we  should  carefully  guard,  by  leav- 
ing the  case  without  expressing  any  opinion  as  to  its 
relevancy,  further  than  we  are  required  to  do,  to  the 
Jury  Court,  where  the  party  will  be  required  to  con- 
descend upon  relevant  matter,  before  he  can  proceed  ta 
trial. 
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I  wnid,  therefore,  propose  to  find.  In  answer  to"*'*'^***"* 
Ae  remit,  that  the  pursuer  is  not  bound  to  aver  malice  gt^J^J]^ 
mdwmt  of  (nrobable  cause,  but  that  it  is  sufficient,  toSto^*"*- 
«aiWe  him  to  proceed  with  his  action,  if  the  conde-jr^p;;;;;;;;;^ 
KwdeiM*  contain  an  averment  of  facts,  amounting  to  '''**** 
«4  a  degree  of  illegality  and  irregularity  on  ihe  part 
rf  die  defends  as  would,  in  law,  subject  a  justice  of 
jnee  in  damages  to  the  injured  party. 

Tbg  Lordg  Justice-Clerk,  Glenlee,  smd  AOoway, 
tOBOmd  in  this  opinion ;  and  the  following  interlo- 
«■««  was  pronoonced}— *  Find,  That  in  this  case  it 

*  a  not  necessary-  for  the  pursuer  to  aver  m^ce  or  ' 
'  want  of  a  probaMe  cause,  but  that  it  will  be  sufficient 

*  to  aver  such  ircegularity  or  illegality  in  the  pro- 
'  cedoxe  as  will  warrant  a  claim  of  damages  against 
'  a  justice  of  the  peace ;  and,  with  this  finding,  remit 

*  iatk  the  case  to  the  Jury  Court,'  &c. ;  •  and  find  no 
'  expenses  due  ta  either  party,  in  so  far  as  occasioned 

*  by  the  discuttion  on  the  reaoit.' 

I^ipidimny,  Af^JTenzie.    Act  Dean  of  Fac.  (Moncreiff) 
J^etf,  Coddtum,  Marthatt.  Alt.  Sol-Gen.  (Hope) 

Ar *"^»   C«mii^«*ame.  John.Formon,  W.  S. 

•d  So.  Sutker/brd,  Agents.        T.  ClerL 

u; 
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FIRST  mrisiON. 

Krd.  IIL  14  N'wemket  18f8# 

FRANC1&  GRAHAM 
agaitMft 
OBNERAL  DAVID  HUNTBR. 

Title  to  Pursue.—^  creditor  tf  an  heir  of  rtfi^ 
tail  having  adjudged  the  Ufsrent  interest  of  fH^ 
debtor  in  the  entailed  esttOe,  and  having  ^tereup&tf 
expede  a  crown  charter,  and  obtained  if^efiMt^ 
in  the  lande,  and  having  thereqfter^  in  dt^  aeHoti 
of  reduction  of  a  decree  in  aheence^  UheUed  on  th^^ 
different  iitlee,  and  stated  that  he  stood  iinfl^fiiii 
^ne  hmdsrof  the  dehtor^faund  that  he  had  nof^et 
forth  a  sifffieient  title  to  pursue^  on^  grotmd  inat 
the  atj^udicafion  of  the  lifer ent-interest  of  the  heir, 
although  it  might,  of  itself  be  a  e^gMent  tiOe,  dSd 

.  not  warrant  a  crown-charter  and  ufefiment  in  the 
lands. 

Me  Charles  Gray,  proprietor  of  the  entailed  estate 
of  Carse,  granted  two  heritable  bonds  of  annuity,  to 
the  extent  of  L.850  yearly,  in  favour  of  Messrs  Bal* 
fron  and  Fletcher,  which  bonds  were  purchased  by  the 
late  Sir  William  Naime  of  Dunsinnane,  in  whose  &«• 
▼our  infeftment  passed  in  1802.  In  making  these 
purdiases,  Sir  William  acted  entirely  for  behoof  of 
CSiarles  Gray's  family ;  and  the  price  (L.6000)  was 
borrowed  from  Sir  William  Forbes  and  Ck>mpany  on 
a  joint  acceptance  by  Sir  William  Naime  and  James 
Farquhar  Gordon,  W.  S. ;  and  that  loan  was  afterwards 
npaid  by  a  new  loan  raised  on  the  joint  security  of 


.nM. 
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Sir  WittuHii  Nairne,  James  Gordon,  aad  Charles  fiun-  *^^ 
ta,  {the  defen&r'B  father.)  Gn^  «, 

fir  WiUiam  NainK  died  m  1811,  at  which  period  ^^^ 

thoe  was  due  to  James  Gordon  a  balance  of  I4.62O  TUk  ^  Fmt 

fiBT  ^dvuices,  and  L.4000  of  the  curiginal  loan.    A£ker 

tome  judicial  proceedings  between  Mr  GordoA  «nd 

GcBond  Hunter,  (the  defender)  on  the  one  hand,  and 

the  rtprasoitatiYes  of  Sir  William  Nairne  on  the 

ether,  it  was  extrajudidallj  agreed  between  these 

paEticB,  that  as  much  of  the  imnnities  should  be  acli 

m  would  pay  off  the  remaining  part  of  the  origina) 

ka^  and  that  the  remainder  should  he  disdiarged 

and  lenoiBMsed  by  the  heirs  oi  Sir  William  Nairne. 

These  heirs  accwdingly  made  nxp  titles  to  the  annui^ 

ties»  which,  to  the  extent  of  L.498.  lis.,  were  sold  at 

the  price  of  L.4000,  and  are  now  in  the  person  of  Mr 

I  Maitland  Wilson ;  and  the  remainder,  amoun* 

to  L.S51,  were  discharged  and  renounced  by 

hfors  in  November  18I!2,  and  the  deed  of  renui^ 

reewded  in  the  general  register  of  sasines  and 

in  December  following. 

'   la  1816,  the  pursuer,  Mr  Graham,  granted  a  loaik 

ta  Mr  Gray  of  Carse  of  L.1500,  for  whidt  he  obtain* 

ed  a  personal  bond,  dated  2d  October,    In  order  ta 

aecare  payment  of  tiiis,  the  pursuer  raised  a  summons 

ef  ad}ni£catien,  '  of  the  defimder,  Charles  Gray's  life* 

*  rsat,  and  whatever  more  exteasive  and  vidu^le 

^  sCher  r^its  and  title  to,  and  interest  in,  the  several 

^  lands  «id  othero  after  specified,  stasd  vested  in  bt9 

'  penoiii  OF  in  the  persoa  of  any  othep.  eoafidentjal 

'  friend  or  trustee,  in  trust,  f4»^  his  use  and  behoof* 

'  ia  se  ftr  aa  ia  no^  inconsisteat  with  the  omditions 

'  of  a  deed^  of  oxtail,  ke.  imder  whidb.the  said  Charles 

^'GnfBowbel^B  and  enjoys  the  said  laads4md  estate 
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Decree  was  pronouneed  agaiiifit  Mr  Gray  in 

Gnham  «•      of  these  conclusions  of  the  summons ;  ami  in  the  crowa 

n^uit^      charter  oiF  adjudication  there  was  the  foUowing  dis- 

nutioFMt^  positive  clause  (with  regard  to  the  entailed  estate^ 

which  alone  it  is  necessary  to  notice) :  *  Ultimoqiie^ 

'  Qsurn    vit^em    redditum    dicti    Caroli    Gray,    et 

*  ^uodcunque  aliud  jns  vel  interesse  magis  exteiusi- 
'  vUm  Tel  pretiosum  vestitum  stans  in  persona  ejus, 

*  vel  in  persona  alieajus  amid  pro  ejus  usu  et  be^ 
'  neficio,  quantum  non  repngnan.  conditionibus  tal-« 
'  U^  iBEtrumenti,  &c.' ;  *  cum  omni  titulo  et  inter^ 

*  esse,  ^.'  A  precept  of  sasine  for  infefting  the  pur-* 
suer  in  the  whole  lands  is  added,  in  virtue  of  which 
the  puiTSuer  was  infeft,  and  the  instrument  of  sasine 
recorded. 

Thereafter,  General  Hunter  (the  present  defender) 
as  representinjg  his  fathef,  Mr  Charles  Hunter,  raised 
a  process  of  reductioh-improbation  against  flie  fadrs-* 
portloners  of  Sir  William  J<?aime,  and  against  Sir  Wil-^ 
liam*s  trustees,  setting  forth  ihat  the  discharge  and 
renunciation  above  mentioned  was  false  and  foi^^ed^ 
and  concluding  that,  on  this  ground,  it  should  be  re- 
duced and  set  aside.  The  parties  called  as  defenders 
in  this  action  were  the  heirs  of  Sir  William  Nairne,  Mr 
Farquhar  Gordon,  Mr  T.  M.  Wilson  (the  purchaser  erf 
the  annuity  of  L.498)  and  Mr  Gray,  the  heir  of  ent^L 

The  deed  of  renunciation  and  discharge  not  having 
been  produced,  an  intelrlocutor  (9th  March  1827)  was 
pronounced  by  the  Lord  Ordinary  (Newton)  [reducing* 
and  decerning  in  terms  of  the  reductive  conclusions  of 
the  libel ;  and  this  decree  was  extracted. 

Thereafter,  the  present  action  of  reduction  of  this 
decree  was  brought  by  Mr  Graham  against  General 
Hunter,  on  the  groimd  that  it  was  granted  to  his- 
prejudice,  inasmuch  as  he  was  an  heritable  credi-^ 
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toroter  the  estftte  of  Carse,  in  virtue  of  a  dietree  of ^^^•J^- 
■djndiisatiou  of  that  estate,  and  that  the  decree^as^rah^iQ^. 
toliim,  and  as  to  all  who  had  any  interest  to  oppose'^^"^''' 
it,  was  pronounced  in  absence.     The  summons  set'TtHetoPw. 
forth:  •  Into,   The  pursuer,  upon  the  I6th  day  of^' 
<  January.  1821,  obtained  decree  of  adjudication  a*' 
'  gainst  the  said  Charles  Gray,  of  the  whole  estate  of 
'  Carse^  for  payment  to  him  of  the  accumulated  sum' 
'  of  Ij.2150  sterling,  besides  interest  from  the  date 
'  tliereofy  and  eicpens^.     That,  upon  this  decree,  the' 

*  pursuer  expede  a  charter  of  adjudication  in  his  fa* 
'  TOOT,  which  bears  date  5th  July  1821,  and  is  regis-' 
^  iefed  the  11th  August  said  year ;  and,  upon  thi^ 
'  charter,  the  pursuer  stands  infeft  in  the  estate  of 
'  Carse,  conform  to  his  sasine,  dated  the  29th  day  of 
'  August  1821,  and  recorded  in  the  general  register 
'  ofsasines  the  31st  day  of  the  said  month  and  year ; 
^  which  several  writings  are  herein  referred  to,  and 

*  held  as  repeated,  and  will  be  herewith  produced  as 
'  the  pursuer's  title  to   insist  in   this    process;    in 

*  virtue  of  which  titles  the  pursuer  acquired  right 
^  to  the  foresaid  discharge  and  renunciation  grant- 

*  ed  by  the  heirs-portioners  of  the  said  Sir  Wil- 
'  liam   Nairne,  and    of  his   trustees,   in   favour  of 

*  the  said  Charles  Gray,*  &c.  '  5th,  That,  so  far  as 
^  r^ards  the  pursuer,   the  foresaid   discharge   and 

*  renunciation  is  a  title  in  his  favour.  He  has  a  vested 
•*  right  and  interest  therein  in  virtue  of  his  infeftment, 

*  and  the  defender  is  barred  from  insisting  in  any  ac- 

*  tion  to  create  or  revive  an  extinguished  debt  on 
'  the  estate  of  Carse,  to  the  pursuer's  prejudice,  which 

*  has  been  legally  and  validly  extinguished  and  dis- 

*  charged  by  the  parties  having  the  undoubted  and 
^  unqaestionable  right  to  do  so/  &c. 

'   As  a  preliminary  defence   it  was   mmntained — 

B 
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"s^!^;^'' That  the  jtosuer  had  no  title   ta  challenge    the 

Graham  V.     decree  in  question,  '  not  only  because  the  adjudi- 

"°^*        ^  cation  itself,  and  all  that  can  legally  follow  on  it, 

Tuu  to  Pur.  <  is  altc^thmr  insufficient  to  attach  the  lands  tbem- 

'  selves,  but  merely  Mr  Gray's  liferent  right  ia  the 

'  lands,  which  is  an  inept  and  ineffectual  nuide  of  ad-' 

^  judication,  ineffectual  to  constitute  any  real  ri^bt, 

^  not  proper  to  carry  Mr  Gray's  estate  and  lauds, 

'  which  is  an  estate  in  fee,  nor  capable  of  any  higiher 

^  effect  than  an  assignation  to  maiUsand  duties.     The 

\  pursuer,  therefore,  in  this  view,  is  i^till  only  a  per« 

.  1  sonal  creditor,  and  cannot,  as  such,  be  allowed  to 

\  pursue  any  action,  the  object  of  which  is  to  set  aside 

'  a  real  security  created  over  the  lands.' 

The  Lord  Ordinary  pronounced  the  following  inter* 
locutor : — '  Finds  that  the  dispositive  clause  of  the  pur-> 
^  suer's  charter  of  adjudication  (which  is  precisely  con* 

*  form  to  the  decree  of  adjudication  on  which  it  pro- 

*  ceeds)  in  so  far  as  it  respects  the  entailed  estate  of 
^  Carse,  does  not  convey  the  lands  themselves ;  but 
<*  usum  vltalem  reditum  dicti  Caroli  Gray,  et  quod- 
f*  cunque  aliud  jus  vel  interesse  magis  extensivum.  vel 
**  pretiosum,  vestitum  stans  in  ejus  pexBona,  vel  in 
^'  persona  alicujus  amici  fiduciarii,  ut  JSideicommissarii> 
<^'  in  fiducia»  pvo  ejus  usu  et  benefido^  quantum  non  re* 
«<  pugnan.  Conditionibus  talli^,'  &ce, :  Finds  that  the 

*  conveyance  of  Mr  Gray's  liferent  was  inept,  he  be* 

*  ing  no  liferenter,  but  fiar  of  the  lands,  though  a 

*  limited  fiar ;  and  that  the  addition  of  the  indefinite^ 
^  more  extensive,  and  valuable  right  which  he  might 
.'  happen  to  be  vested  with,  either  in  his  own  person 
^  or  in  that  of  a  trustee  for  his  behoof,  is  not  such  as 
^  could  constitute. a  prpper  feudal  estate  in  the  piur«» 

*  suer,  or  to  warrant  his  infeftment  in  the  lands: 
^  Finds,  that  the  preempt,  which  authorizes,  in  general 
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•  tanM,  *  SMinam  totarom  et  inte^natmi  pneAL  terra*^^  ^^^  *•*•- 
•nun,  decimarum,  &c*  secundum  formanL  et  tenoremonlmT^ 
'ntedict.  carte  nostra;*  although  a  sufficient  war-^^^^^* 
'  nut  for  rafeftment  in  the  other  laada  and  subjects  Tui^i^fmm 
^  directly  eonveyed,  was  not  snch^  m  reg^srd  to  Hie*^ 
'  entafled  estate,  as  to  which  all  that  is  granted  is  a 
'  i%ht  ci  liferent  which  did  not  exist,.  o»  lunhe  mwe 

*  extensire  right,  the  nature  of  ^riiich  is  altogether 
'  undefined ;  therefore,  sustains  the  objections  to  the 

*  [nrsaer's  title,  that  he  has  no  Talid'iifeftBBent,  nov 
'  feudal  estate  in  the  tailzied  lauda ;  a$soilziea  the  de» 

*  fcoders,  and  decerns/  &c. 

When  the  case  came  to  be  advised^  on  a  reclaim* 
ing  note  for  the  pursuer,  the  opinion  of  the  Court 
afypeared  to  be  that,  although  it  was  a  competent 
proceeding  to  adjudge  the  liferent  interest  of  ail 
beir  of  entail*  in  the  entailed  estatef,  and  that  such 
an  adjudication  might  be  a  sufficient  title  to  pur« 
me  such  an  action  as  the  present,  it  could  net  be  thd 
foondation  of  a  Crown  charter  and  infefttnent  in  the 
lands:  That,  in  the  present  ease^  therefore,  if  the 
tammons  had  libelled  only  on  the  decree  of  a^judica^ 
ti(Mi»  by  which  the  Bferent  interest  of  the  defender 
liad  been  attached,  it  might  have  set  forth  a  sufficient 
tiQe  to  pursue  the  present  acthm ;  biit  it  had  gone 
Ivtber^  and  had  stated  that  the  piirstier  had  adjudged 
fte  lands  themselves,  and  had  been  hifbfl  thereiui 
^hich  was  an  erroneous  statement,  as  he  had  not  ad-> 
foigeA  the  lands^  but  merely  the  liferent  interest  of 
the  defender  in  them,  and  could  not  be^Tafidl'y  infeft 
in tiiem,  because  there  was  no  prc^r  wammt  for  the' 
crown-charter  and  infeftment  which  he  had  ex^de ; 
b  riiort;  that  the  pursuer  bsAnot  fMperly  libelled  oil 
the  only  sufficient  title  he  had«  ti%.  his  decree  of  a^u- 
dication,  but  had  libelled  on  a  title  which  he  had  not, 

B2 
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^^.^^^' y  and  could  not  have,  vk.  a  feudal  investiture  in   the 
Graham  «.'     lands  themselves. 

Huntor^         Their  Lordships,  therefore, '  Adhere  to  the  interlo- 

Tiue  to  Pur.  ^  cutor  Complained  of,  so  far  as  it  dismisses  the  pre- 

'^^  '  sent  action,  without  prejudice  to  the  pursuer  bring- ^ 

'  ing  a  new  action  upon  the  rights  founded  on  hy 

'  him ;  hut  alter  the  interlocutor  so  far  as  it  assoilzies^ 

*  the  defender  from  the  present  action.* 

Lard  Kewkm^  Ordinary.         Act.  Bairdj  More.  James' 

Brown^  Agent      Alt  Skene^  RtUhcrfbrd.     Jkx.  Pear-* 
son,  W.  S.  Agent.        H.  Clerk. 

C. 


SECOND  DIVISION. 

.  No.  IV.  14  Nwember  1828. 

BARBOUR 

against 

M'CAUGHIE  AND  Others. 

Process^ — In  an  action  for  payment  qfa  bill  against 
the  acceptor's  representatives,  a  statement  an  the 
part  of  the  pursuer,  for  dbviaiing  the  defence  of 
prescription,  that  he  had  discovered,  from  the  re^ 

*  cord  of  the  sequestration  of  one  of  Ae  indorsers^ 
awarded  upwards  of  twelve  years  before,  that  the 

.  bUl  had  been  produced  by  him  along  mith  the  peti^ 
tionfor  sequestration,  held  not  to  be  a  res  noviter 
veniens,  entitling  the  pursuer  to  add  it  to  the  closed 

.    record. 
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14  Nov.  1828. 

Ax  aeoeptance  of  Uie  late  Thomas  M'Caiighie  for  Barbour «. 
L50,  dated  the  28th  September  181S,  and  payable  M'Cwighk^ 
dixee  moBths  after  date,  was  indorsed  by  the  drawer      .— 
to  Mm  Miiir,  and  by  him  to  a  third  party,  who  in-     ^^^^^^^ 
dorsed  it  to   James  Barbour.      In  1826,  Barbour 
Inmght  an  action  against  M'Caugfaie*s  representatives, 
kf<»e  the  sheriff  of  Dumfries-shire,  concluding,  inter 
ff&i,  for  payment  of  this  bill.     The  sheriff  sustained 
die  defence  of  prescription,  uid  assoilzied  the  defend- 
ers, the  pursuers  hairing  declined  a  reference  to  oath. 
The  cause  was  advocated ;  and  revised  reasons  of 
adFoestion  and  answers  having  been  lodged,  the  advo- 
cates pn^posed  the  following  addition  to  the  record  t 

*  Withr^ard  to  this  hill,  the  advocator  has  discover- 
'  ed,  from  the  record  of  this  Court,  that  it  was  pro- 
'  dueed  by  him,  with  his  oath  of  verity,  as  a  ground 
'  (^debt,  along  with  a  petition  of  sequestration,  pre- 

*  seated  in  the  year  1814,  by  John  Muir,  one  of  the 
'  indorsers,  and  in  which  petition  the  complainer  con- 

*  CQiied,  as  being  a  creditor  of  the  said  John  Muir,  by 

*  Tirtue  of  the  said  bill.  On  this  petition  sequestration 
^  was  awarded  on  the  18th  August  1814,  as  appears 
'  from  the  act  of  sequestration  herewith  produced. 
'  And  the  advocator  pleads  that  prescription  on  the 

*  UD  was  interrupted  by  the  production  of  it  as  a 
'  ground  of  debt  in  the  sequestration  of  Muir ;  54 

*  Geo.  III.  c.  137,  sect.  52; 

Insertion  of  this  new  statement  in  the  record  was 
asked,  upon  the  ground  of  res  noviter  veniens  ad  notu 
tia»;  but  the  Lord  Ordinary  '  found  that  the  said 
^  statement  cannot  be  held  as  ree  noviter  veniens,  and 

*  in  hoe  statu  refused  the  same.'  The  Lord  Ordinary 
added,  that  he  *  thought  he  was  bound  by  the  act  of 

*  sederunt  to  refuse  as  above,' — ^referring,  as  was  mx^ 


m  hbcbbions  of  the  if  o.  4. 

u  w^v^jm  deretood,  to  the  act  of  the  12th  Nov.  1825,  sect.  68,  re- 
Bariwur  «.     Yb&vb  to  pioceduTO  in  ibe  Court  of  Session.* 

j;— ->  The  adromtor  r8e&Et«ei^;-*-«nd  M^  Cbicr^  unani- 
f^'^^^  mously  coBCitrred  in  the  fiqding  of  the  interlocutor. 
Their  Lordships  observed  that  it  would  be  dani^erouB 
in  this  ease  to  sustain  the  plea  <>f  res  namter  vefdetU-^-^ 
plea  of  forgetfulne83  of  a  judicial  step  taken  by  the  party 
himself,  with  the  view  of  operating  payment  of  tlie  bill 
in  question.  For  how  pould  it.poasibly  be  known  that, 
In  point  €i  fiiet,  iuterruptioa  <d  prescription  had  nat 
previouBly  been  pleaded  iu  fic«isequenee  of  the  circum- 
a4anee  of  tlie  produdaon  <£  jOie  bill  in  Muir's  aeqpiesT 
tration  having  been  f oi^ot  by  the  advocator  ? 

But  dieir  Lordships  wetie  not  prqMured  to  hold  that  . 
the  objection  of  fxunpetent  and  ottittedj  which  the  ad^ 
vocatOT attempted  toex:clude  hy  thepleaof  revnoo^fen 
was  applicable  to  proceedings  in  the  infmor  courts 
«K>twith8tandlng  the  terma  of  the  late  act  of  sederunt 
lefierred  to  by  the  I^ord  Ordinary.  The  Court,  there* 
fore,  remitted  to  his  Liordi^p  ^  to  hear  parties  on  any 
^  other  grounds  that  may  be  stated  by  the  advocator 

*  for  admitting  the  proposed  additional  statementt 
^  productions,,  and  pleas,  different  froin  that  of  res 

*  noviter  veniene  ad  notitiam,^  &c. 

fjord  MackenaAe^  Ordioary.  For  advocatov,  R.  Thamwfu 
W.  Dalrympley  Agept  For  respondent,  J.  McNeill 
R.  Welsh,  Agent.         T^  Clerk. 

8. 
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4eruiit,  Uth  Juljr  ^688,  iNd»  iect.  86  |Ad  4^ 
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SBCONB  BiriSION. 

*«•  V:  15  NoMmber  16S& 

HAMII/FON 
agmmt 
CUTHILL  AND  Othses. 

PiocBss,— Act  <>F  Sboekitnt  11th  July  1S88.*^ 
Iti9€&i9tpe^ntfaiPtheJiiUlge^^er  the  record  is 
Ased.to  order  pn)dne^mff  a  wrMng  which  war 
freifumdy  wi&in  the  power  i^  the  party  who  wishes 
hJimndonit,notufiAsta9uUngthe  BBth  sectioa  qf 
Ae  act  of  sederttHt^  which  proh^fits  the  party  Am* 
s^/hmprodtu^$tinsuchcirc9im8tancesJ(^ 

This  was  a  process  of  advocatkm,  in  wldehf  after  Ao 
reeord  was  dosed,  it  appeared  to  the  Lord  Ordinary' 
flat  ft  would  be  jiroper  to  examine^eertain  banlc  books; 
widi  reference  to  the  bill  transactions  between  the  par- 
^  A  diligence  and  commission  were  accordingly 
granted  for  litis  purpose,  with  consent  of  parties,  and 
were  reported. 

The  advocator  afta*wards  proposed  to  produce  a 
letter  of  the  opposite  party,  which  was  then  in  the 
Iiands  of  his  own  country  agent,  with  whom  it  had 
Usance  the  commencement  of  the  process.  The 
Lord  Ordinary,  having  doubts  of  the  competency  of 
thiB  proceeding,  imported  the  point  verbally  (2l8t  Feb; 


*  Thif  qneitioii  oeeumd  fimder  the  act  of  sederunt  12th  November 
ie»;  trat  the  proriskm  is  re-eoacted|  with  liUle  ▼uittiony  by  «ct  of 
Ntemt  nth  Jul/  18S8^  sect.  55. 
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15  Nov.  1828. 1828) ;  when  the  Court  generally  expressed  an  opinion 
Hamilton  if.  ^^^  ^'  ^^  ^^  ^^^^  Lordship's  power  to  order  the  pro- 
Cutboi,  &c.  duction,  if  he  ttioiight  it  necessary,  for. bis  own  infor- 
Proceu.  mation,  in  deciding  the  cause,  but  declined  to  give 
nXfS*^™  any  positive  instruction  on  the  subject.  His 
Lordship  accordingly  refused  to  allow  the  production, 
by  the  following  intpploqutor  and  note  :    *  22d  Feb, 

*  1828.  The  Lord  Ordinary  having  considered  the 
^  motion  on  the  part  of  the  advocator,  to  be  allowed 
^  to  make  a  production,  in  respect  of  the  45th  clause 
'-  of  the  act  of  sederunt,  12th  Nov.  1823,»  by  which 
^  it  is  enacted,  •  That,  after  the  record  is  closed*  it 
^  shall  no  longer  be  competent  for  the  party  to  pro- 
^  duce  any  writing  whioh  was  jn  his  possession,  or 
^^  within  his  power,  i^t  the  time  of  comj^eting  the  re* 
'Vcord/  which  only  follows  out  the  spirit  of  the  p^o- 

*  visions  in  the  judicature  act,  as  to  the  production  of 
^  writings  ;  finds  that  it  is  incompetent  to  allow  pro- 
'-  duction  of  this  document,  whi^h,  at  the  qIo^  of  the 
^  second  debate  in  this  process,  in  which  the  recor4 
'  had  been  closed,  in  the  month  of  May  1826,  was,foj( 
1  the  first  time,  noticed  and  offered  to  be  produced,  al- 

*  though  it  appears  to  have  been  all  along  in  the  posn 

*  session  of  the  country  agent  of  the  party,  more  es- 
'  pecially  as  no  sufficient  reason  has  been  given  why 
^  it  was  not  noticed  or  produced  at  an  earlier  period 

*  in  the  cause.*     Note, — *  The  Lord  Ordinary  does 

*  not  conceive  that  he  is  invested  with  any  discretion- 

*  ary  powers  upon  the  point  in  question.      By  the 

*  forms  of  process,  it  was  either  competent  for  the  party 
f  to  produce  this  document  (which  was  within  hia 
^  power)  at  the  present  stage  of  the  process,  or  it  was 


«  This  clause  is  re-enacted  by  the  55th  section  of  the  ac(  of  sederunt 
nth  Julj  1838. 
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•boL   If  it  was  not  Competent,  the  Ordinwy  c(>wld  **^JJ^;^^ 

'  floi  allow  productioBf  ad.  little  as  he  could  previeptHaxnaton  o. 

'tbeparQr  from  producing  it  if  it  was  competeyt,^"^'^^^ 

'  He  thinks  himself  even  bound  to  refuse  leave  to  pro-^ProecM. 

^  dace  this  document  now,  although  payment  of  thef^^X^'f^^ 

'  previous  expeoces  were  offered  (which,  howev^,  is 

'  not  offered) ;  and,  with  the  utmost  deference,  any 

'.  odKT  interlocutor  would  r&-ioitroduce  into  our  prac^ 

'  tice  the  laxity  .of  procedure  formerly  objected  to^ 

'  fay  which  a  cause  assumed  difierent  aspects  at  diffe* 

'  rent  stegea  of  its  progiress,  in  cons^uence  of  the 

*  productioiis  of  writings  till  then  .withheld/ 

On  the  86th  February>  the  Lord  Ordinary  decided 
the  cause  on  its  merits,  against  the  advocator^  who 
diea  reclaimed  again^t  both  these  interlocutors,  and-— 

Pleaded — ^The  production  is  render^  necessary,  in 
dtt  present  case,  in  order  to  obviate  inferences  di;awn 
by  the  opposite  party^  from  writings  already  in  pro- 
cess. It  is,  therefore,  not  one  of  the  writings  on  which 
Ae  party  founds  in  order  to  support  his  plea,  but  is 
required  for  the  purpose  of  explaining,  and  rendering 
iotelligible,  productions  made  by  the  opposite  party ; 
sod,  although  the  act  of  sederunt  prohibits  a  party 
iiioin  producing  such  documents,  which  were  in  his 
own  power,  of  his  own  authority,  after  the  yecord  is 
dosed,  it  must,  nevertheless,  be  competent  for  the 
Judge  to  order  the  production  of  such  writings  at  auy 
time,  for  the  information  of  his  own  mind,  in  order  to 
attain  the  «ads  of  justice. 

The  respondent  anewered— The  words  of  the  act 
of  sederunt  are  podtive.  Every  litigant  has  an  op- 
portunity of  seeing  the  productions  made  by  the  op- 
posite  party  at  the  revisal  of  his  condescendence ;  and 
U  18  bound  to  produce  all  the  writings  which  he 
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w  W<m  im  t^hjcn  necessary  to  obviate  their  effect^  b^re  he  con- 
ttonfltcmo.    ^^^  to  ^^^^  the  record.    After  that  period,  it  is  tke 
Ctttfam^to    intentiou  of  the  act  of  sederunt  to  put  an  end  to  all 
fvoMft.        new  productions  of  writings  which  were  within  the 
iiX^^tSS^V^"^^  of  tile  parties ;  and  the  ^cmstractioa  4S<Ateiid€d 
for  by  the  advocator  would  obviously  revive  all  the 
laxity  of  the  former  procedure.    A  pajrty,  according 
to  him,  may  keep  bade  a  writing  which  he  has  ne- 
glected, or  is  afraid  to  {Nroduee^  till  after  a  cause  is 
ripe  for  deeidon ;  a»d  ihen,  when  he  finds  it  likely  to 
go  against  him,  has  only*  to*  iafdrtn  the  judge  oi  ika 
existence  oi  sadi  a  doeument,  which,  to  be  sure,  hi 
(the  party)  cannot  BOW  produce;  butof  whidiit  will  be 
necessary  for  his  X^ordship  to  order  produetton^  for  the 
purpose  of  doii^lttrijoe  between  tke  parties. 

The  Courts  before  answer  on  the  merits,  veealled 
the  interlocutor  of  the  d£d  February,  and  ordered  the 
writing  to  be  produced. 

Lord  Ordioary,  ifedwyn.  Act  Dean  ^Fae.  (Monen^) 
Monieiih.  Alt  Jamemn^  R.  Thornton.  A.  Hamitf 
tonf  W.  S.  and  John  Mowbray^  W.  S.  Agents*    F.  Clerk. 
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SECOND  DIVISION. 

N&  VL  15  November  lSa&. 

MARGARET  MCLAREN 
agmmet 
BUIK. 

Smf^^A  per$M  appeari^  from  tie  register  to  ie 
trm  amd  sole  cumer  of  a  vee^l,  tmd  having  power 
to  oMfffie  ike  abeobUe  eenirol  4^  its  management 
ii  UttUe  fair  ftniMnge  made  to  it^  tdUum^  km 
right  mojf  be  quaU/led  by  a  haekJHmd  to  the  farmer 
mmer,  who  eomiimted  to  act  me  maeter  of  the  veeeeL 

A  mtutar  being  bomnd  to  keep  a  Mp  ineHred  in  a  ere* 
dUm^e  name  ie  not  enMiled,toith0Utepecialauthoriijf, 
t9  enter  it  in  an  aeeodationfrr  mutual  aeemrance^  eo 
m  to  make  Ae  creditor  a  partner  in  that  society* 

Ik  18SS,  Mis  Margaret  McLaren  made  a  loan  tp  Wil« 

liam  Scotland  of  L.300,  and  obtained  in  security  a  ven^ 

la&oiiiexfacie  absolute,  of  the  sloop  SSealous  (^  Kincar- 

diitt.  Missives  were  at  the  same  time  interchanged  b&f 

tveea  them,  in  which  the  true  nature  of  the  transaction 

ifpeared — ^Mrs  McLaren  bmding  herself  to  reconvqr 

Ike  Teasel  upon  puymait  of  the  principal  sum,  with 

mtflRSt  and  ^^enses;  hut  declaring  that,  in  the 

BMBtime,  'id»  was  to  be  ^  the  true  owner  of  the  ves^ 

« ad  until  the  bill  be  paid,*  with  power  of  sale^  &e. 

Soottaod,  on  the  other  hand,  took  upon  himsdf  the 

mk  of  sailing,  and  use  of  the  vessel,  and  the  expense 

d  ke^mg  her  in  rq»ir,  and  also  bound  himself  to 

keqp  her  onnstantly  insured  in  Mrs  McLaren's  name 

totbe  extent  of  Xi.4MX),  for  her  security  during  the 
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15  Nov.  ^coiitinuance  of  her  right  A  new  register  and  certifi- 
M«Laxen  «.  cate  was  obtained  upon  this  vendition,  in  Mrs  M'Liareu's 
^°*^'  name,  at  the  custom-house  of  Perth. 

sup.  Scotland,  who  had  previously  been  sailing-^naster, 

as*  well  as  owner,  of  the  sloop,  continued  to  take 
charge  of  her  as  master,  along  with  his  son,  till  12tli 
May  1825,  when  Mrs  M'Laren,  being  dissatisfied  with 
his  conduct,  and  doubtful  of  his  credit,  put  in  a  new 
master,  and  began,  for  the  first  time,  to  assume  some 
active  charge  of  the  vessel. 

In  July  1825,  she  sold  the  vessel ;  and  the  proceeds, 
after  paying  her  debt,  with  interest  and  charges,  left 
some  balance,  which  remained  for  Scotland's  behoof  in 
the  hands  of  her  agait,  and  was  there  arrested  by  ids 
various  creditors. 

In  1827»  Bulk,  who  was  a  rc^  and  sail-maker  in 
Perth,  raised  an  axstion  against  Mrs  McLaren  in  the 
'Admiralty  Court  for  various  accounts  incurred  during 
the  period  when  she  was  registered  owner  of  die  sloop 
Zealous.     These  consisted  of  repairs  and  fumishijig8» 
beginning  26th  September  182S,  and  ending  10th  Ja- 
nuary 1824,  made  to  the  ship  by  order  of  Scotland, 
who  at  that  time  had  charge  of  her  as  sailing-master ; 
and,  in  addition  to  these  furnishings,  the  pursuer  ad- 
ded to  his  account  two  items  of  later  dates,  viz.  8th 
April  and  1st  May  1825,  of  drafts  for  LJZ.  198. 5d.  and 
L.4.  178.  4d.  payable  in  three  months,  drawn  upon 
him  to  account  of  the  sloop  Zealous  by  the  .secretary 
of  the  Union  Insurance  Association  of  Dundee^  in 
whose  books  the  sloop  had  been  entered.    This  ap« 
peared  to  be  an  association  for  mutual  assurance,  in 
which  many  of  the  vessels  belonging  to  Perth  and 
Dundee  were  entered,  the  owners  becoming  liable  for 
all  the  risks  incurred  in  proportion  to  the  values  for 
which  their  own  vessels  were  insured ;  and  the  drafts 
paid,  by  Builc  were  the.  proportion  effeiring  to  the  in^ 


sand  ?alue  of  the  Zealous,  of  the  losses  incurred  by  ^^^^-^^ 
Ae  aasociadon  upon  other  vessels  during  the  season.    M^Lann  «i  - 

Buik. 

Mrs  M'Laren  pleaded,  in  defence  against  this  ac-^  ship. 
tioii— I.  The  furnishings  were  all  made  to  order,  and 
OB  the  credit  of  Scotland  ;  and  the  defender,  although 
r^Btered  owner,  cannot  be  made  responsible  for  them, 
having  been  in  fact  only  a  mortgagee,  and  having  taken 
ao  diarge  or  management  of  the  vessel  lintil  the  12th 
May  1825;  see  Baker  v.  Buckle  (C.  P.)  7  Maore^ 
S49 ;  Jennings  f>.  Griffiths,  Byan  and  M&ody,  42  ;r 
and  Fraser  v.  Marsh  (K.  B.)  26th  Jan.  1811, 13  Etut^ 

as8. 

II.  The  account  of  furnishings  is  prescribed,  the  last 
artide  being  dated  10th  January  1824,  more  thaa 
time  years  before  raising  this  process. 

III.  Hie  defender  can  in  no  event  be  liable  for 
kases  incurred  by  the  Union  Insurance  Associatiour 
m  whidi  neither  the  master  nor  the  pursuer  had  any 
anUuHity  to  make  her  a  partner. 

The  pursuer  OMwered—I.  The  defender  was  sole 
roistered  owner,  and  had  complete  power  over  the 
nmd  from  the  date  of  the  transference  to  her,  which 
she  afterwards  ezeidsed  by  removing  Scotland,  and 
potting  in  a  new  master  at  her  pleasure.  The  cases 
quoted  on  the  oppoaite  side  only  apply  to  a  person 
whose  name  still  appears  on  the  register  after  he  baa 
eeased  to  have  any  conjpem  with  the  vessel,  or  to  an 
oimer  who  has  parted  for  a  time  with  the  conunand 
md  management  of  his  vessel.by  contract  of  freight, 
or  charter  party. 

If.  The  triennial  prescription  of  the  account  was 
iaterraptedf  firsts  by  attestation  of  the  master,  Scot« 
kid,  of  the  aceoant  lodged  in  process ;  secondly,  by 
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i«N;or.  i82&aii  action  raised  upon  it  in  the  sheriff-court  in  1935, 
H'LmBm    "^hich  was  dismissed  on  the  ground  of  incompetency. 
^^^*  III.  The  mode  of  insurance  was  the  cheapest^  and 

gUp,      most  usually  effected  upon  all  vessels  sailing  from 
Perth  or  Dundee. 

The  Judge-Admiral  sustained  the  elaiin»  and  de» 
cemed  in  terms  of  the  libel. 

The  defender  presented  a  bill  of  suspenmon ;  upon 
advising  which  with  answers,  tiie  Court  were  unaai^ 
ilnously  of  opinion,  Jirsty  that  no  daim  could  be  made 
against  Che  suspender  for  the  amount  of  the  drafts  of 
the  Union  Insurance  Association,  as  the  master  had 
no  power,  without  special  authority,  to  enter  the  ves- 
sel in  Mrs  McLaren's  name  in  their  bocdos,   thereby 
making  her  a  partner  of  the  Company,  and  incurring 
h  responsibility  so  serious.    SecomUtft  that  the  sus«> 
pender  was  liable,  not  only  as  registered,  but  as  true 
owner  of  the  vessel,  for  all  furnishings  nmde  Vy  order 
of  the  master  during  the  time  thai  the  sloop  stood  iiE. 
her  name,  when  she  had  the  effective  command  over 
it,  and  Scotland  was  to  be  considered  only  as  her  ser- 
vant.    Lastly^  that  the  attestation  of  the  master, 
which  only  acknowledged  the  fiumishingat  and  wat 
not  dated,  could  not  prove  resting  owing  at  any  tkne 
within  the  term  of  prescription^  and  consequently  did 
not  interrupt  it;  but,  before  further  answer,  their 
Lordships  ordwed  minutes  on  the  plea,  whether  an  ao« 
tion  raised  in  an  incompetent  court  could  ojieiate  as 
an  interruption  of  the  triennial  prescriptiba. 

The  following  interlocutor  was  pronoimced  !«^'  The 

*  Lords,  &c.  find  that  the  claims  for  what  are  deno* 

*  minated  in  the  sununons  insurance  losses  on  the 
^  ships  Dandy  and  the  Crichton,  are  not  of  a  kind  ta 
'  subject  the  suspender,  on  the  ground  of  her  liabiUtK 
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•  Idt  pnoMuns  of  loiBiiiaiice  on  the  doop  Zealous ;  aad^  ^^  ^^^*  ^^^ 

*  to  Ae  extent  of  any  such  claims,  alter  the  iAterlo-mq]^^!^^ 
'  mtor  of  the  JudgeKAdmiral  com^ained  of.;  wirtain^^' 

'  Ike  defenees ;  asaoUzie  the  saapender  from  the  con-      si^ 
'  diBioiis  of  the  action  relative  thereto ;  and  decern : 
'  Finther,  find  that,  for  the  coat  of  repairs  and  ftir- 
'  nishiiigs  of  the  vessel,  such  as  have  been  claimed  and 

*  eonduded  for  by  the  respondent,  the  suspender  must 

*  beliaUe,  unksa  the  daim  ha^  heen  cut  off  Iqr  the 

*  MMtaUnry  triennial  prescription;  repel  the  plea  of 
'  iotenrupti<m  founded  on  the  alleged  attestation  of 
'  tke  account  of  furnishings  by  the  maister,  and  in  so 

*  §ar^  also,  alterthe  interlocutor  complained  of;  but, 

*  before  farther  answer,  allow  the  parties  to  give  in 

*  aumitea  on  the  plea  of  interruption^  founds  on  the 
^citation  given  by  the  respondent^  and  subsequent 

*  yroeeedii^  before  the  sheriff  of  Perth^'  icc 

Act  Deam  cfFac  (Mancreiff'y  Jamewn.  Alt.  Buchanan^ 
W.  Murnw^  W.  S.  and  Arch.  Duncan,  S.  S.  C.  Agents. 
T.  Clerk. 

V. 


FIRST  DIVISION. 

No.  VIL  20  JVowfli&^  18S8. 

JAMBS  BUCHANAN  and  WILLIAM 
PATERfiON, 

Thk  magistrates  and  TOWN-COUNCIL 
of  Dunfermline. 

PiiEscBiFriON.-~7^  triennial  preserij^im  does;  not 
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Buchanan,  jx,     a  stotutory  sequesttra4um^  wtd  reported  upon  by  an 
Tf  Di^m!^     €UXGuntant  emjUoyed  by  the  iruetee,  aWiough  :mtkin^ 

^®" three  year^  from  the  date  iff  the  last  article  in  the 

Preicriptum.  accoufit ;  it  appearing,  Jrom  the  books  of  the  trmteei 
that  such  acoount  had  been  incurred^  ond  n^  pay-^ 
ment  made. .  

4 

Upon  the  sequiBstration  o£  Robert  Huttout  lessee  pf 
the  Dunfiermlinp  ColUei^  (1st  July  1807)>  the  JVlagis« 
trates  of  Dunfennluie  and  others  claimed,  .and   were 
ranked  as  creditors  of  bis  estate.     Joha  Wilson,  th^y. 
provost  of'  the  town,  (now  deceased)  was  chosen  .trus^ 
tee ;  and,  on  accoifnt  of  the  creditors,  adopted  the  iease^ 
and  carried  on  the  colliery,  appointing  John  Ged^es 
oTsrseer.    During  this,  period^  the  pursuers  f urjiisb^ 
wood  for  the  colliery  to  the  amount  of  L,64 ;  aod  their 
account  (ending  the  S17th  December  1810)  was  doquetr 
ed  by  Geddes  as  correct*  The  right  of  the  lease  of  tha 
Colliery  was  sold  by  the  defenders  in  1811,  but  at  a 
loss  to  the  creditors,  who  employed  Mr  Wotherspoon, 
accountant  ia  Edinburgh,  to  make,  up  a  state  of  this 
loss,  and  tP  allocate  it  among  the  several  creditors.  In 
the  report  made  up  by  Mr  Wotherspoon,  and  dated 
5th  December  1812,  the  sum  due  to  the  pursuers  was 
included. 

In  1823,.  the  present  action  was  brought  by  the  pur- 
suers against  the  .Magistrates  and  Town.  Council  of 
Dunfermline,  as  the  creditors  of  che  sequestrated  estate 
of  Hutton,  for  payment  of  the  furnishings,  under  d^. 
duction  of  certain  payments  in  coal,  by  which  the  debt 
was  reduced  to  L.58.  28.  lOd.  the  sum  libelled. 

The  triennial  prescription  being  pleaded  in  de^; 
fence-— 

It  was  argued  for  the  pursuers-^1.  That  a  debt  due 
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for  fiBBkdiB^  to  a  body  of  creditors  dU  a  Bequeitrat-^^^^^  ^^^  ^ 
flde«ste»  contmuing  tbe  trade  of  the  blUikrupt,  wasBu^^^i,^]^- 
a^iknllj  vouched  and  constitated  bjrdn  «»o«J^t  do-^^«^|^^ 
qoeted  bf  tiie  managaf,  conducting  thie  tfade  by  theiir  fermJUnA      *; 
ifVQHitment,  and  for  theii^  behoof.  riZ^m. 

'  1  Hat  the  subaistenoe  of  a  A?bt  bjr  a  bodjr  of  cre« 
£ton  was  ggfUciently  established  by  the  entry  of  stich 
Mt  in  the  trustee's  report,  as  being  still  outstanding* 
pRKiiylion  being  fliereby  interrupted  or  prevented } 
LoBetf.  Hie  Magistrates  of  Brechin,  UthNdr.l808« 
1  That  Hie  ordinary  presumption  of  payment  dilrii^ 
tte  years  of  prescriptidn  did  not  apply  to  sudt  a  dtilyt^ 
AetTDSt-estate  having  been  exhausted,  and  the  trusteer 
lad  creditoR  having  denied  their  liability  therefor. 

4.  Hat  the  whole  creditors  claiming  upon  a  aeqties-; 
tmted  estate,  and  cariying  <m  the  formed  tAde  oi  the 
bttkntpt,  were  liaUe^  jomtiiy  and  severally,  aa  thir 
ptrtaers  ot  a  comjMmy,  for  furnishings  made  to  them. 
in  the  course  of  that  time« 

l%adSn/ in  answer-^  ' 

1.  That,  after  the  lapse  of  three  yean^  actidn  ebuld 
M*  be  sustained  on  such  a  daim  as  thd  present,  tmtess 
b&  tiie  original  constitution  and  the  prc^lenl  subeis- 
tmee  of  the  debt  were  proved  by  the  writ  or  toth  of 
diedefender« 

1  That  a  community  or  cor^ration,  as  such,  was 
sot  disqualified  {rem  pleading  prescription. 

5.  Tliat  stidi  defence  was  not  exdiidedi  although 
AemcRhanf  8  account  might  have  been  doqueted  with* 
b  the  years  of  prescription  by  an  overseer  or  manager 
vtii^  for  the  alleged  debtor,  however  probative,  re^ 
pilar,  and  express  that  attestation  might  be,  as  such 
attestation  could  not  be  considered  as  the  writ  of  the 
^Ator.  This  was  expressly  decided  in  the  case  of  the 
Mennial  prescription  of  bills ;  Ferguson  r.  Beihune, 
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^^'^^  7A  March  1811 ;  also,  as  to  the  triennial  prescriptian, 
BBAananTftc^'*  the  c$8es  of  Gttthrie  p.  Marquis  of  Aninaodale,  11th 
« The  Mjigislyeb.  1734^  -Eli&ttr  flfor,  11,101);  and. Brace  and. 

iTfttes  or  Uun-  ^    ^  ^  ^    '  ^ 

fermiine.        Co.  «.  ^eat,  IDtk  Dcc.  1765>  (^Jlfor.  4056.) 
p^^j^^TJJ^        4.  Supposing  the  attestatiba  to  be  considered  as  €km 
writ  of  the  party,  yet  having  been  made  witbin  .tiie 
period  of  prescription,  vis;  in  Jaauary  1813,  wbeveas 
prescription  bad  not  run  until  December  following,  ii 
did  not  prqre  the  subsistence  c^the  debt  at  this  latter 
period,  ibr  the  presumption  still  held  that  the  debt 
had  been  paid  before  the  lapse  of  the  prascriptive  pe« 
riod ;  asd  to  prove  resting  owing,  therefixre^  it  was 
necessary  tbst  the  writ  should  be  aeknowledged^dub^ 
sequent  to  thiat  period.    This  was  the  case  widi  fb»« 
gard  to  the  markings  of  interest  upon  a  Ull .  of .  ex- 
chai^r  wfakh,  if  made  before  die  yeara  of  prei9cri|H 
tion  had  run,  did  not  prove  resting  owing,  beeanse  tbs 
diibt  might  have  been  paid  ifiereafter.  v( 

The  Lord  Ordinary,  '  in  respect  it  was  stated  in 
'  the  record  that  the  report  was  dated  in  1812,  aus- 
^  tained  tbe  defence  of  prescription,  assoilzied  the  ^de- 
^  fenders,  and; decerned;  and  found  expences  duec^     r 

Bat /is  Court,  on  a  reclaiming  note  fmr  the  pan^ 
suers,  ^  altered  the  interlocutor  of  the  Lord  Oiiiinarj»( 
*  decerned  in  terms  of  the  libel ;  and  found  expeooes 
'  due  totfae  pursuer.' 

Their  Lordships  unanimously  held  that  the  enasb* 
ment  in  que^on  did  not  apply  to  a  debt  ineuiredby 
a  trustee  on  a  seqi»strated  estate^  and  appearing^  iriMS ' 
the  books  kept  by  the  trustee,  to  have  be^tinciirrad, 
andtobe^ill  unpaid. 

Lard  Meadoxobanky  Ordinary.  Act  Dean  g^  Fac.  (Mor^ 
creif)  Wilson.  David  Wihan,  W.  S.  Agent,  Aft 
Rutkerfbrdj  Neave$.  AUiJC.  Pearmm^  W*.  S.  AgeHl. 

D.CMl. 

C. 
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^CONn  DIVISION. 
HkVUL  9a.  Ntember  \9ilg. 

CHAPMAN 
DONALDSON. 

ihifpnd  §9  eo^kpeieni  from  &e  Wutet^BmHe  qf 
Qkiffm4i^ike€Srmit(hmrtqfJm^ 

Tin  Mnrt  c^  the  B«iUe<rf  the  nverand  i^di  o€  €9}^,' 
oHha  Water-Bailie  Ceiuri  of  Glasgow,  was  Tecogsked* 
•«BMillrted  bf  the  following  daiise  of  a  ehartcr  in' 
tmm  of  thift  burgh  of  6hu|^,  gmi^eiL  bf  Charietf 
I  ii  \%9S  i"^^  Ac  etiam  libertatem^  tavaa,  et  posses-* 
'  iaoBm,'  quma  diet,  borgog  ooeter  de  Gtasgow,  et 
'  MH^ifllfatag  hiBdNwruot,  d%0ndi  unnin  iMdlivuni  qui 
^wtprnprnsutrli^  Winter  BMi0,  infra  diet  ftiviamde 
'Ctfie^ulH  nare  flmt  et  xeflu^  et  infta  iattfgnui 
*^dadisej«6doB  subtas  pontem  de  GUasgDw;  ad  Ue 

*  tibdotaaey  et  emrigendi  omnaBi  in|iaia8  et  eaor<A 
^nMes  Mper  dicto  flimo  commisA  infra  bonded 

*  qmdem.'    A  subsequent  royal  chasBter^  alao  in  fa^ 
of  the  fcfurgii,  granted  in  J£t8,  contains  these 

'^  Ac  enm  libertate  didti  ftsvii.de  Cljrde, 

|i  l«tere^  a  pomMe  deiGUasgewir  ad  ifo  Qoek* 

neCBOn  cum  libertate  et  ifwawnnifeite  naviunl 

*  fmkaaM,Me^tkeroadU  ^  laahipreen,  Ne#ai^e, 
'  Fettef  ttie  Big  (places  in  the  neighbourliood  of  Qri^ 
^fA)  '  vel  alicujns  alteritts  na^ilim  stationis  infra 
'^ok  folium  infira pontem  did  Glasfj^  et  Ue  CSock- 
'  itaae^  prediet^  ipm  onerando  et  exonerandonmerdmoH 

C2 
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giNov.  m8.<  ^i^^  gj  Yyona  ad  diet  burgum,  burgen.  et  habttentes 
Chapman  «.  ^  spectan/  &c.  ^  Preterea  uo8»  cum  consensu  predict* 
^^^*°^'^°'  *  creaviraus,  fecimus^  et  constituimus^  Prepositum  et 
jurUdiotion.  ^  Ballivos  dioti  burgi  nostri,  eorumque  successwes^ 
Jifc^^^mtt  '  JiilflticiarHW  pacu  infira  diet,  burgum  nostrum,  &c.«t 
^^  '  infra  diet,  portus  de  Inchgreen,  Newarke»  Pott  of 

*  the  Rig;  ac  etiam  cum  potestate  diet  nu^tnti^ 
^  bus  diet  burgi  de  Qlangofw,  eligendi  annuatim  balli* 
'  vum  qui  aqufe  presit,  ad  corrigendum. injnrias  et 

*  enonnitates  super  diet  flurio  oommittendas^  iidbai 
'  bcmdas  fflipra  specificate  1 

By  the  80  Geo.  II.  c.  4S,  §  S4,  establishing  the 
right  of  appeal  to  the  Circuit  Court  of  Justiflswrf^  ill  is 
declared :  ^  That  it  shall  and  may  be  lawful  te  and 
^  for:  any  party  or  parties  conedving  himsdf  inr  thsM-f 
^  selfes  aggrieved  by  any  iaterlocutw,  decree,  sqb^. 
^  tence,  or  judgment  of  the  sheriflTs  or  Stewart's  oouit. 

*  of  any  coun^  or  stewartry,  or  of  the  courts  of  any 
^  royal  burgh,  or  bm^h  of  regality ,  or  baroiqr^  or  of 

*  jBJfy  court  of  any  baron,  or  other  heritor,  having  sudr 
^  jurisdiction  as  is  not  hereby  abrogated,  or  taken 
^  awayt  wheve  such  interloaitor,  decree,  ssntenee^  w 
f  judgment,  shaH  be  concerning  matters  crintlmd^  of 
*.  whatever  nature  or  extent  the  sasne  may  be^  ex« 
^  ocpt  all  cases  which  infer  the  loss  of  Itfe  or  de^. 
f.  meodiratioii,  or  in  matters  civiU  where  the  mbjlset^ 
'  matter  of  the  suit  did  not  exceed  in  value  .tb0 
^  sum  of  L.12  steriing,  to  complain  and  seek  retifif 
f  against  thesame  by  af^al  to  the.  next  Circuit  dom^ 
'.  of  the  droiit  wherein  wch  county^  sbire^  or  stefraafei; . 
^  ry,  roynl  burgh,  or  bui^h  of  regality  mt  barony, -fofei 
^  such  harony  or  estate  shall  lie,  so  as  no  such  appeat 
>  be  competent  before  a  final  decree^  sentence,  or  jud^ 
.*  mcnt  pronounced,*    :  : 

In  an  action  before  tbe  rWater-Bailie  of  Glasgow  4it 
ihe  instance  of  Chs|mian,  tacksman  of  the  rfver  istsd 
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•  daes  leviable  at  tbe  Broomielaw  of  CHasgov,^^^^^'  ^' 
Donaldson,  lor  payment  of  certain  duties  on  Chapman  «.   \ 
\  imparted  by  tbe defender,  the  Water-Bailie  hav-P^"^^"- 
L  judgment  in  favour  of  the  pursuer,  the  cause  juHuHeHan. 
wm  appealed  to  the  Circuit  Court  of  Glasgow,  whenf^f^^^^ 
ft  vsB  objeeted  by  the  piureuer  that  no  appeal  to  that^^ 
CtaarC  lay  agmast  any  judgment  of  the  court  of  the 
Waler-Bailie.     In  consequence  of  this  objection.  Lord 
ADovray,  after  advising  with  the  Lord  Justice-Clerk, 
laho  a  judge  on  this  circuit)  certified  the  cause  to  the 
Coort  of  Session  on  cases. 

li  sapport  of  Ae  objeetioA,  the  Kspbndent  pleaded 
—The  enactmasit  giving  the  appeal  to  the  Circuit 
OMvt  omtams  no  expi^ession  having  reference  to  in-^ 
ftrior  eoorts  generally,  nor,  in  particular,  to  any  ad-^ 
■indty  jwrisfficticm,  wMch  is  exdusively  the  jurist 
fictisii  exerdsed  fay  the  court  in  question. 
'  It  is  said  that  the  statute  gives  an  appeal  from  thd 
*  tmatB  oiBoy  Royal  Burgh ;'  and  that  the  court  of 
i»  Wafter^Bailie  is  a  court  of  thabui^h  of  Glasgow; 
Bat^iw  expression  plainly  means  the  proper  burgh  or 
Bdfie-GouiC     No  appeal,  accordingly,  is  competent 

from  the  Dean  <^  Guild  Court ;  and  the  only 
tar  maintaining  that  the  court  of  the  Water*' 

1 18,  in  the  sense  of  the  legislature,  a  court  of  the 
htifgtk  4i£  CHasgow,  must  be  that  the  ma^trates  of 
fkH^a^gk  have,  in  virtue  of  the  royal  grants,  the 

'  of  appointing  the  jndge  of  that  court.  But  this 
Bever  eaa  conistitute  the  court  a  court  of  the 
lejalBargfaof Glasgow.  The  Water-Batlie,  although 
ksiceR^es  Ina  judicial  appointment  from  the  burgh, 
dvs  not  oSoBto  in  the  capacity  of  cme  of  its  magis-^ 
tntes;  and  they,  on  the  other  hand,  have  no  control 
4ser  the  ^poceed^bogs  of  his  court, 
in  Rspect  to  temtory  ako,  there  is  a  complete  dis« ' 


sp  imomom  oir  the  isto. 

^^^^^l^tindtim  betweea  tbe  Bufglv^owt  Md  the  court  ^  ti 

Chf^mn  V.    Water-BidUe.    The  li^tter  is,  iiq  4oubt,  lield  in  Ola 

^^^^^^^    gow ;  but  its  jnrisdiettoa  is  limited  to  putttero  occni 

jwriidMom.    TiBg  OH  the  rlv^T  aod  frith  of  Clyde,  and  has  no  iT 

//?t^^  ferenee  to  the  territory  of  til^  burgh  of  CduBgow  as 

^  royal  bui^h.     On  ;th^1^ther  hand,  the  i^aagistrab 

have  no  power  or  authority  ^th|n  the  territory  4\ 

tibe  Water-Bailie,  which  ejcteada  alo^g  the  laargui'  i 

severd  counties,  and  e^en  beyond  tbe  liiaits  of  fhe/i/ 

ria^iistion  of  the  Cinnnt  Goitft  of  Olnsgow. 

For  the  complainer,  it  was  pleaded — 
Th6  jmjfldictien  of  the  Wat)HvBaiUe  Ccmri  ia  «i|&« 
ferred  on  the  Bujrgh  of  Glasgow,   and  ia  a^eraiied 
through  the  inl^erventj^B  of  ^a  baitie  etocdsed  ky  4he 
burgh  at  its  stated  winii»l  .elect^n  ^f  magiatiiatea  ned 
copneil.    llie  powers  io£  the  Wntor-BaiUe  ^re  not  4«h 
tinct  from,  aad  i3dep«»dent  of^  t^e  bur|^«     Tl^ayde* 
pend  on  the  existenee  of  the  bwgh^  afiA  wmM  be  Js- 
stantly  extinguished  by  disfraiichiseiBHit.'   The  sti^ 
tute  gives  the  ri^t  of  afipeal  t»4he  Cipeuit  Court -ft<«p 
the  sentences  *  of  the  cm^  pf  any  royal  hw^;* 
and  it  is  contrary  to  the  plain  m^afftng  <^  tibe  mR^s 
to  maintain,  that  a  court  if^ieb»  by  debgytpd  40^19* 
rity,  exercises  a  jurisdicti^B  vested  ia  a  buijgl^,  {#  Hot 
a  court  of  that  b«irgh»    Th«  use  of  ihe  word  *  'emat$' 
shews  that  the  kgf  slati«re  f^99te«iplaM  other  oMite 
in  royal  burghs,  who^e  |)idgiiifQt8  might  be  appealsd, 
besides  the  Bailie4]k)urt  The  pursuer^s  intarpretalioo 
would  exclude  the  Dean  of  QmH  Coiyt;  and  yet  ^^ 
sentences  of  that  coiiirt;,  whidi  ja  not  Ims  distiast  (twit 
and  independent  of,  the  QaitierCiWrt^  than  the  jadipa* 
tiire  in  question,  {vide  Ad&aispA  V*  Mastertoo,  9^ 
July  1691*  Ihme,  Mer.  74ft4»)  m.a^  tertajidy  ^ 
reviewed  by  the  Circtiit  C^urt,  ip  viiHw^  of  its  H^" 
tory  powers. 


ITaS.  COURT  OF  HBSBiaN.  m 

ItBaot  a:groood  f^  hoMigg  the  Wato^ftflie  Compt^^j;^ 
JM(  tt  be  a  court  cf  the  burgh*  tlmt  it  exercises  a  jn-chApiMB  » 
MUdioA  tiefond  the  reyalty  or  proper  burghal  terri-^^*"**^"* 
loqr.    JBeeideSy  ii  taoay  be  fairljr  said,  in  j^farence  tojumdieHmk 
AisfMslioQ,  that  thetaai^  does  eztaad  over  thef^^^ 
«Me  t^rUory  whidi  is^M  subject  of  the  jvtsdiction^ 
at  the  Water-JSailie.    Nor  can  it  affec^  the  ^fueetien 
Ihst  this  judge  exerdaes  an  admiralty  juriediction. 
.flit  powers  are  sot  confined  to  maiitiaie  eauses;  and 
the  present  3»  not  a  question  of  that  nature,  and^might 
have  been  competently  tried  in  the   sfaierifrs-eourt. 
fia^  sa^iposing  this  eourfe  a  proper  .Admiralty  Conrt» 
««l  Ae  fueatieft  truly  a  maritiuie  one,  ^iU  it  isenoDugh 
that  tiK  |firi8dictk>n  is  veated  in  :the  burgh,  to  ^ring 
^CDuct  -mtbin  ihe  atatntory  deacciptkni.  of  a  murt 
afanyalhisigh. 

Lord  Juitice-Cleri.t'^hm.  ia  a  question  of  con- 
-ftgattioafd  tJieact  oC  Farliameut ;  and  the  party  must 
iriMarhiaaHPml  to.be  predady  wilhinthefteriDs  of  the 
Mt :  Hie  vrocd  *  cQuffta»!  in  the  plural,  will  not  aolve 
^i^rtiou;  JG91:  it  plUinly  fate  .reteveati^  not  only  to 
J8pal-lSU|^  hut  also  to^bbx^  o£  jra^dity  and  ba^ 
AMqt  liuet^imBda.  inquky  at  one  of  the  derfcs  of 
Justicuury  (Mr  Anderson)  as  to  the  piwitice  in  this 
aKtter  I ^Hljt  |[Ot.no  Infwiuiti^n  with  regard  to  the 
JkmM  GuiMl  Court. .  Two  inatabces.  were^  however, 
mmkm^iU  of .Judgtneats.oC  the  Water-JBailie  having 
hmbfmgbt  hafora.the  jQrart  of  Justiciary;  but  in 
ttfsaflOOfcSMti^wda  taken  to  the  ceoqietency  of  the 


Thejusiadiotlpuof  the  WMex^BaiUe^  although  he 
bdda  hia  courts  in  Glasgow,  is  over  an  eictensife  teiv 
ritot|r»  and  orcr  persons  not  ^ubje(*t  to  the  jurisdiction 
of  the  Magistrates  of  Glasgow*    It  is  impossible  w( 


4«  SXEOtUOm  or  "THS  No.* 

»i  Not.  18M.  eiii  hold,  in  tmoM  of  the  shntute^  a  oourt  having  thiB 
Giwpnaa  th  auomaloiM  jorisdiedoii  to  be  a  court  of  a  royal  btirgii. 
Donai4ioa>  Lord  Glettlee.-^l  entirely  concur  in  the  opinion  of 
jwitdkiimt.  your  Lordship,  that  the  appeal  is  incompetent*  I  also 
iTc^is^mt  ^W^^  ^°  thinking  that,  for  therea8<Hi  you  have  assign- 
^^  ed,  no  aif^iunent  can  be  raised  on  the  word  ^  cottrts* 

being  in  the  plural  number.    But,  even  supposing  it 
intended  that  the  word  diould  have  a  particular  ap- 
plication to  the  asqmesnon  *  any  royal  burgh/  and  that 
thus  the  Dean  of  Guild  Court  might  be  included,  still 
it  must  be  hdd  to^mean  courts  within  the  tefrltory ?  of 
a  royal  burgh.    The  present  is  simply  the  case  oi  the 
Magistrates  of  Qls^gaw  haviiq^  apowir  iff  naming 
the  judge  oyer  the  river  asid  frith  of  Clyd^  witlKmt 
rq;ard  to  whetfater  that  tenitcMy  be  wMiin  the  burgh 
or  not.    By  no  interpretation  of  the  statute  can  we 
go  farther  than  to  apply  it  to  courts  whose  jurisdictiefi 
is  confined  to  the  prop^  territoxy  of  the  Imi^b*  --, 

I^ord  PitmUhf.^^  am  of  the  same  opiolop.  I  can- 
not think  that  the  l^slature  could  have  in  ^km-  a 
court  so  peculiarly  ctreumstaaced  as  this.  If  itJiad 
been  intended  to  include  such  a  coort»  it  wauMibiKve 
been  expressly  mentioned  in  the  act,  and  not  brought 
under  a  provision  appUadUe  to  the  oomnMni  cmit^afi 
foyal  burghs.  .         ;   .i» 

Lord  AUowmf.^^1  concur  with  all  your  LoidsUSpil 
that,  the  iqppeal  is  incompetent  -  Adndralty  jaraodj^' 
tion,  which  only  the  Water-Bailie  Cojurt  has  njgl^^o 
exercise,  is  not  mentioaed  in  the  statute;  and  if fCfK 
pears  impossible  that  a  court  of  Ais  descr^tkui  ei^ 
be  held  to  be  a  burgh  court;  for  it  makes  na^dfifii^' 
ehce  that  the  power  of  appointing  the  ju^  isiCM*-' 
fenred  on  the  burgh.  ,       .. 

2^  Cosrj  found  the  appeal  incompetent,  a«Mi/<W/ 
penses  due  to  the  defender*  '  -  ^  ^v 


In^  0(»tLTOr&l^m&H.i  4t 


MMtK     Tko.  Craiatui,  W-,  S.  Agent.       For  tbs  B*. 
.  mdent.  Dean  of  Fac.  (Mmcreiff)  Sdl,.Gen.  (Hope). 
tMKjpM  MoA  Mactbwatt,Afieni».        ^.  Clerk. 

s,  - 


flRST  divisiok: 

lit. IX.  "'    •  «5  Novemherl%i», 

Pfin»-8©0TT  A»B  JOHN  GITPOllD 

WmJuER  kNtf  KERR. 

iMmiA)ics..^FROOPv->7V  ««lry,  m  a  ^p^tregU- 

&r,  «f4kemaHe9  qfpartia  tu  owneri,  does  not,  pep 

'  K,)M«ri^i«ie  r^  ^property  t6  he  ih  them,  wheu 

•  mtitftmg  §6h  reebter  Kmfe^  a  pdicy  of  insurance^ 
•"^rii  nftoi '  Ae  fNukmriterit  Oeky  that  they  are  the 

"f^^miimnt^'Mtveikkhuvtabl^  interest: 

^NSfr<J«Me  iMi;  Jbeeph  Mariticha,  residing  in  GreeJ. 
*>tk,  wrote  the  following  order  of  insurance  to  the  de- 
fatEM^'MiBer  And  Kerr :  *  Insure LiOOO on Iiull  and 
^ii<MW»  cT  €Ke-brigR.  6f  Dalhoiisie,  Peter  Scott 
*=  tttHM,  at  Utiftcta  Cfyde  to  Quebec  (with  leave  to 
*tiB  «t»poirt'l&  tfce  Hl^Iands  to  take  in  passengers) 
^''•fcifeftelertti^ftente  to  Dondalk.  andfrom  Dun- 

•  ttttWQnenwk,  prendum  per  cent,  valued 

'Tie  defenders  accordingly  effected  an  insurance ;  and 
••>*8iel  bfii^lig-lDeen  losti  an  action  was  brought  be- 
*w  the  Admiralty  Court  against  the  defenders  by  Scott 
•"i  GOhei,  whose  names  appeared  as  the  registered 


M  I]ffiCS6I0e»  OF  THB  JK<^« 

M  Nov.  182&  owiieBS  <tf  ifae  vessd.    A  fttriety  of  pleas  iraire-jdbiAA: 

BcotTftTft  ^^  defence;  but  the  only  one  n^cetSMry  no\r  to  \h 

MiUer,  &C.     noticed  wes  this — ^that  the  pursuers,  at  the  date  of  the 

juiurance.      ^^^»  ^^  ^^  insurable  interest,  as  not  being    trulj 

^'^Z  owners  of  the  vessel,  and  that  the  sole  owner  was  Mr 

Manticha,  to  whom  the  pursuers  had  merely  lent  tkeir 

names,  that  he  might  be  able  to  evade  the  navigation 

laws  of  this  country,  he  himself  being  an  alien,  and, 

therefore,  incapable  of  hpldiiqi^  a  l^al  title  to  any 

British  vessel. 

The  question  thus  oame  to  be,  whether  tfat  erUx^ia 
the  r^istry  of  the  namea  of  the  pursuers  was»  per  se^ 
conclipsive  evidaiHie  of  the'rig^t  of  pnoper^  in  the 
vessel  being  vested  in  them.  The  Judge-Admiral- fii|B« 
tained  the  title  of  the  pursueis,  butawoilsied  the  de- 
fenders on  the  merits.  Mutual  actions  of  reduction 
trere  brought  and 4:onjoiaed.  Upon  the  ppmt  pf  tiUfti  ^ 

The  pursuers  /ifeodEac^^Iliat  the  regular  ai)d  4MU- 
jdete  registered  title  ifi  a  pewNGi  capa^le»of  holdijiHItfueh 
a  title,  and  adopting  aad  stafidingupon  it|  isn-^e 
to  ship  property  which  cannot  rdeyant^  be  di^^t- 
ed,  but  must  be  held  as  sufficient  legal  evidence  of 
the  right  of  property;  Em  parte  YaUop^  15  Ke^egi, 
60,  69,  and  71 ;  1  Maddock^SQ\  Calder.and  otjwrs 
47.  Miller  and  others,  IStii  Nov.  1884,  JSk  andj^; 
Tod  and  others  e»  Boag  and  oth^r^,  dth   MajBtk 
1885,  S.  and  JD. ;  Speed  9^  Leduwece,  13   Vif^ey^ 
588 ;  Maester  e.  GiUespie,  11  r#^^  621 ;  Si  Mad^ 
dock,  110 ;  Lumsden  i^  Allan  and  Madie,  16th  I^ 
1838;    Porter's  Trustees  u  Stout  and  m<u»d«tsiy^ 
11th  Dec.  1816.    Where,  indeed,  thewgistei:^  axfier 
disavowed  the  registry,  and  rejected  the  pro|ferty, 
proof  must  be  given  that  he  a,uthoriMd-or  edi^frted  $)ie 
registry,  otherwise  m  man  might  he  aul]ije<^ed  t9  rWP*- 
ous  responsibility,  on  the  lu^umpUon  of  v^J^tyflm^ 


m.^       oasmTovummWi 


ffltiercUbKiiii^  on  the  r^tqr  mg  the  v^jrpersons  i«f sc^Im^ 
Bte»fiaaMp  k  j«  made,  the  getteea  of  the  eaKccytlop  ^^^^>  ^    ^ 
JJHppmrs ;  «id  ihe  r^kftry  is  condusiTe  ^.videiice  of  ins^^^ 
ike^cf  fnpertr;  Ti^kter  t^.  Walpole,  14  EuH.^'^' 
miJUtU^v^  ftSi,  Lwi  Timterdmfe  Spefch. 

Flttded  &r  *e  AcfendetB-^That  the.  aU^gaAion 
flHiA^hf  then,  tkaitlimf^M^^^^^^^  ^^^'P^* 
iMBiraB  a  mct^  iBQUii9i?e  attemjpf;  to  oov^  the  pro* 
poif  af  an  ralMU  is  a^iamgatiw  wbic^  the  court   . 
k  not  ooi^  foXblUiJ^ot  be«ii(di4ia.UateQ  to ;  because-r 

1.  In  every  aetion  on  a^ffj^iiryi^itm^rapfidp  it  is  in- 
Mptaflttle^  «Mn»  ^  .pwWmpyi^P  lyrtevtEt  is-  disputed, 
Aat die'  osialiMe  tff  m^hm  Mf^^f^.  ox^t  be  iMwredi 
ad Hia  oaiia  pnl^amli, in  j&f^^emeiU^ wi*b  the  pur* 

S.  ^Bie  ahip^  .iwigi|t9r»  ^  fpr  frcm  ^qg  conchi# 
ikm  eiMknte  ^f -^^  'pmsiiieBS*  ^aoEtn'ssta^  <mneT8, 

Hfu^  jdttmmiik  «vi|)imica  ^gainatrlheveraQiif 
I  sign  H,  it  eonld  not  be  evidence  in,  their  favoi|r, 
UMMinti]^  to  nothing  mojre  than  their  own  declara* 

TUOer,  14^  East.  2St6i  Flm^ir.  Young/SOn^&e//, 
SAOt  Abbott,  8&^43 ;  Pirrie  v.  Anderson,  4  TaWiton, 
<B;  1  Holt,  321 ;  1  PAi&>#,  387,  and  vol,  ii.  p.  48, 

8.  It  is  eentrary  to  the  whole  pdicy  of  the  re-* 
girtrf  ads  that  a  ship's  register  should  be  received 
•  prorfof  ownerdiip;  Bell  v.  Amley,  16  JEast.  141 ; 
UFevy,  66.  Although  necessary  to  complete  a  title, 
itknotevidmce  of  jwoperty;  Holt,  2d  edit*  p.  176. 

4.  It  is  essential  to  theeuds  of  justice,  as  between 
futf  and  par^t  that,  in  cases  like  the  present,  the 
QWiKidiip  of  eiVoy  one  truly  interested  in  that  cba« 
meter  shoald  distinctly  appear  on  the  record. 


44  DBCIfllQNS  OF  TKE  Nb..tt 

i»Ninr.im  21^  Court,  on  advising  cases  upon  this  point,  wera 
Scott,  A4S.  %  unanimously  of  opinion  that  the  entry  in  the  register, 
^^""^'^^  of  the  names  of  parties,  as  owaers,  was  not,  per  se^ 
in9umne$.  Sufficient  evidence  of  the  right  of  owner8hip.*-*-*The 
^^*  JLard  Prendent  observed,  that  the  result  of  die  cmes 

appeared  to  be,  that  a  party  who  made  a  clainoi  as  the 
owner  of  a  vessel,  but  whose  name  did  not  appear  as 
such  in  the  register,  was  not  entitled  to  establish  this 
fact  by  other  evidence;  but,  on  the  other  haad>  -Huit 
the  mere  entry  of  the  name  in  the  raster  as  owner» 
was  txii^per  §e,  conclusive;  butwbifire  theJhet  vm 
disputed,  it  was  necessary  to  prove,  it  4jiumh*  .  * 
The  other  judges  ccmcurred.  ,   .  \ 

Their  LcNfdfthips,  therrfoK,  *  Find^  tluit  the  niyis*  - 
^  try  of  the  vessdi  in  questicm  in  the  naineof  tfae  piuw 
^  suers,  Scott  and  Oifford,  is  not  evidewe^  jmt  ^  je, 
«  that  the  said  vessel  is  truly  their  property^  and  that' 
^  it  is  ineumbent  dn  t&e  saidpureMers  to  pro^e-tfa? 
^  tact  by  other  evidence :  Therefore^  recal  the.  Intav 
'  locutors  of  the  Judge*Admiral,<so  Jkr  as  they  sus« 
^  tain  the  title  of  the  said  pursuers ;  «nd  remtotoihe 
^  Jury  Court,'  &c,  :  .  .  r 


Lord  NewUm,  Oidinary.        Act  Skl^G^n.  (Mape),Sb$^^ 
Alew.  RoberUouj^  W.  S.  Amt  Alt.  J^reu^  IvariL* 

Campbell  ftnd  MacdomU,  W«  S.  Agenta*        i 
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Nbiia        COURT  OP  SESSION^  «l 

PIBST  JDIFISION. 

JAMES  JOHNSTON 
WBRT  OF  SCOTLAND  INSURANCE  CO. 

iff  AefiiXmg  ^  an  ai^aimmg  gMe^  when  imAeact 
^^eiiig  td^  dawn  iff  ^rthr^  ike  Bern  ^  Guild, 
hcmueqMmet^ii^ty  itkadauitainedb^Jtreima 

fti^fiifraer'kfld  iiumred  with  the  defenders  '  his 
^taMBMit,  mid  room  commmiicatiBg/  in  6triciieii*8 
^  dsee,  Irkh  tke  stock  and  uteneSs  therein/  against 
tan  er  damage- by  fite«.  BjrthepoUcf^  the  defenders 
beeaine  boond,  to  the  extent  insured,  ^  to  pay  all  loss 
'  or  damage  which  the  insured  shall  suffer  by  fire  on 
the  property  above  desci4bed/ 

On  SSd  February  1825,  a  fire  broke  out  in  a  house 
OD  the  opposite  side  of  the  close  from  the  insured  pre* 
aiiiesy^rhich  was  in  consequence  destroyed;  but  a  gable 
of  that  house  remained  standing  after  the  fire,  but  in 
iodi  a  dangermis  state  that  the  Dean  of  Guild  and  his 
Cboidl  ordered  it  to  be  taken  down.  In  attempting  to 
4o  80  on  the  85th  February,  two  days  after  the  fire  had 
ken  extnignished,  the  gdl>le  fdl  upon  and  destroyed 
tepersuer^s  house,  and  part  of  the  stock  and  ute^wls 
*tt«n. 

The  punoer  raised  an  action  upon  the  policy  of 
to  recover  his- loss  from  the  defenders.  * 


y 


40  DECISIONS  OF  THET  ^  Nol  lOt 

^\^^\^  The  defence  was :  •  There  te  no  ground  in  law  fbr 
Johnston  v.  *  Subjecting  the  defenders  in  the  damage  done  to  the 
u^dintti^^'  pursuer's  premises  by  thd  falUiig  or  palling  down  rf 
^^  *  the  gable,  the  same  not  coming  under  the  d^iomins- 

'  tiba  of  loss  or  damage  hy  fire,  within  Gie.mem/bg 
^  of  the  policy,  and  which  is  the  only  risic  insured 

*  against.' 
A  remit  having  been  made  to  the  Jury  Court  to 

ascert^a.  the£EUsts,  the  Jurf  retuned  J^'ibDUin^ng 
special  verdict :  *  That  in  respect  of  the  matters  pro- 

*  ven  be£o>e  them,  they^  find  tfai^  a'fi^  hrodDe  out  iit 
^  Slanck^'s  ck>s<  during  the  night  of  TaesdagrtkectSd 

*  Fel^Ufliry  ia05yand  was  eactingttished  on  Wednes* 
'  day  the  98d,  dud  that  several  bouses  in  said  Seri^* 
^  en's  cl09e  were  destroyed  by  said  fire,  and,  in -par- 

*  ticular,  a  house  oA  the  opposite  side  .of  the  dose  to 
'  the  insured  premises  of  the  pursuer;  and  that  a  gar 

*  ble  of  the  said  house  remained  standings  aftper*  tilt 
^  fine,  but  so  mneh  injured  by  tbe  fire,  and-in  audir  A 
'  state,  Uuit  the  Dean  of  Guild  and  faia  Coaneil  mppnf- 
^  fa^a^ed'  imminent  danger  to  the  lives  of  the  lieges  kff 

*  tho&tUng  of  the  said  gable,  and,  therefore,  in  th« 
^  sound  jand  proper  exercise  of  thek  authority,  graatf- 

*  ed  warrant  for  taking  down  the  gable;  which  ope^ 
'  ration  was  attempted  on  Friday  afternoon^  the  £ftfa 

*  of  the  same  month,  uaderthe  diroctien  of  persons  of 
^  skillappoittted  by  thedeanofgnild^.and.wiio  aoied 
'  to  the  bestof  tiheir  judgment ;  andthat^  in  thecbarte 
^  of  their  said  opmriions^  part  of ftiiesaidgaUefeH^ia 
^*  con8equeneeofthei]](}Uiyithaden8tained'l7  Aafil^ 

*  and  struck  against  the  insured  premii^es  of  tiie  poi^ 

*  siier,to  which  the  fire  had  not  communicated^  wiiersby 
'^  eaid'parsner  suffcoed.  low  and  damage :  Bui  wktf- 

*  ther,  upon  the  whole  matter  aforesaid,  the  said/pni^ 
>  suerisentHled  tohisjKdim^  fbejarocaaforeseidiJM^ 
^  altogether  ignorant^  and  therdPone  pray  theadvice 
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*  ^CtkCoart:  and  if ,  iqxm  the  whole  matter  afbre-^^^^^y 

*  wilt  dmU  Aeem  to  the  Court tibiat the  said  piirsatr:rohii0ton  «. 
'ji«iMeAt#  hk  action,  thea  the  jwrora  •foi^^widi!!^;;^^ 
'  iiiid  ft  wnUet  for  the  pursuer,  asdaaseds  the  da-Co- 

*  mtign  at  I<.889u  29*  5d.  tef;isther  ^with  legal  iateeeft- 
'  fkemiftom  thi$  Sfilh  day  of  Mwtb  1895  iftitii  paid, 

*  n  libdled ;  Imt  if^  upon  the  whole  matter  albmeaid, 

*  kflbaB  aeem  to  tibe  said  Court  that  the  said  pttrsuer 

*  is  not  entittod  to  his  action  aforeaaid,  then  the  jnrerv 

*  ifaesaid,  mffm  fheir  oath  afdresaidt  find  a  yerdict 
'  ftrjhe  aaad 'defenders/  • 

nepraeesa  was  then  retnmed  to  the^Cbttftof  Ses- 
M^  fi>  dteide  tine  pomt  of  law  reserved  in  the  above 
wntteL  The .  qiuBtwa  was  aigued  in  cases  before  the 
LQi4Qrdinar3r«  "wbo  took  the  cawe  to  report  by  air 
lalcriMiltor,  tier  which  his  lordship  added  the  fbUow- 
mg  ]iote>— *  The  qufsfeiMt  involved  in  the  present 
'  praeev  betag-ow  of  generoi  imporUnce,  the  Lord 
'  OittMrjr  has  deemed  it  a  proper  case  to  tsjke  to  re- 

*  patki  pttsiuniBg»  too,  that  whatever  his  judgment 
'  M|^  be,  the  intentitii  of  the  parties  was  to  hav« 
'  the  point  at  issue  settled,  by  bringing  the  matter 
'  andeff  consideration  of  the  courts  of  review.   At  the 

time,  the  Lord  Ordinary  i^ofopinion  titat'tfae 
i4  not  attended  with  maeh  difficulty.  He  is 
'  9HCa  eleaii  that,. in  all  questions  of  d>ia  kind^  fire 
'  Mat  he.  the;proxi]nate  cause  of  the  injury  receivedw 

*  ]kt(he  f»  nttfftiram  oE  ttere  beihg-fanjr  case  iu wbix^h 
'  M  haa  hoett.held  tlMt,dn  order:  to:  eatiJOe  the  asiuzvd 

*  Uifhcsr  relief  H^hould.  be  prbvedto  havB  been  the 
'  adkaal  ftiatnvienlt  by  .wiifch.  the)  injury?  austaihed 
'  asailillifted.  TlMie,J£  fundtuse  ia  destroyed,  not 
'  hj^Ao.fire  itwlff/.bUt  by.iihe*  water  thrown  in  to 
'  asliQga]shti^».oit  if  Ainisror  shoidd  be  braken  by  a 

r:hNiaaKd:fi«H|i(«hd:fautlihig  bytheftun^  such 
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** ^<^'^' *  losses,  the  Lord  Ordinary  has  understood,  are  uni- 
johnston  v.  '  ▼ersallf  admitted  to  be  covered  by  a  policy  of  iii« 
tad  inm^e '  ®*"^^<^  against  fire.  Neither  has  it  ever  been  un- 
Co.  <  derstood  that  the  fire  doing  the  injurf  tAtould  ac- 

'  tnally  have  arisen  or  been  in  the  ^eniisies  injvred ; 

*  for  if,  firom  the  reaction  of  the  conflagration  ina 
1  narrow  street,  damage  has  been  oteasioned  to  the^ 
^  tenement^  fee.  opposite  to  those  on  fii^,  it  is  believ«d^ 
^  it  never  was  disputed  that  the  proprietors  of  thooe^ 

*  tenements,  if  insured,  were  entitled  to  recover.  Nbw,' 

*  in  this  case,  it  is  settled  in  point  of  fact,  tfistt  A^ 
^  wall  whidi  created  the  dami^,  *  fell  in  eonsequeUce 
^  of  the  injury  it  had  sustained  by  the  fire ;'  and; 

*  therefore,  idtiiongh  the  waU  was  the  instrument  bf 
^  which  the  damage  was  occainoned,  the  fire  was  tiie 

*  proximate  cause  of  that  injury.  Besides,  all  poKdea 
^  of  insurance  must  be  interpreted  according  to  the 
^  common  understanding  of  the  ^eoantry ;  and  tfa^ 
^  Lord  Ordiikary  is  satisfied  that  it  has  been  univer-^ 
'  sally  understood,  that  damage  done  in  the  maanef 
'  of  that  in  question  is  covered  by  a  policy  ot  inau* 
^  ranee  of  this  description.' 

JPKMifarf  for  the  pursuer-^ 

It  is  ascertained  by  the  verdict,  that  the  kws  hap^ 
pened  on  the  insured  premises,  and  that  it  originated 
in  the  £Edling  of  the  rninous  gaUe,  *  in  consequence  of 
'  the  injury  it  had  sustained  by  the  fire;'  and  thtf 
question  is,  whether  tiiis  be  a  loss  bccteioned  by  fire 
within  the  true  meaning  of  the  poUcy  ?       '  ^ 

By  the  verdict  of  the  Jury,  which  must  be  hdd  -ni 
probdtio  probata  of  the  fact,  the  fire  was  the  solA 
cause  6t  the  falling  of  the  gaUe.  It  is  not  said  to 
have  happened  from  the  manner  in  which  the  piAt 
was  attempted  to  be  taken  down,  nor  even  partly  in 
consequence  of  these  operations'  and  partly  in  c&ass^ 
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9Mo»«ft|ieliw^bot  the  whole  damage  is  asoei4iutt-^,^^|]^^ 
^ijrtke  vardict  of  Itie  Jury  to  have  originated  in  Johnston  «^ 

i^^m,  ,  .      West  of  Scot- 

Thig  ftct  Veisig  ilaeertainddyllie  gable  itsdf  would^^^ 

ia^^iettioo  tmder  a  policy  of  iastimiee  of  the  tene*    inmrtme^ 
Bflt,4tf  whidi  it  formed  a  pa]%  have  been  held  to 
keie  lien  ie9tJ»y3ed  by  fire#  although  it  did  not  fall 
(Rafter  th#  five  waa.  extiiiguished.    It  must  follov^ 
ttiVifthia.g^ble^bf  its  £a&  in  cooaequence  of  fii^, 
4oBUdeetapey  goeds  wluch  were,  insured,  this  would 
aifpha^feeeby^jfiret.  according  to  the  true  and  bona 
AfPMase  of  the  policy,    ^j^nition  of  ^e  aifticles  da* 
nugedia.not  BeGGSsarytQ  constitute  the  loss  under 
die  policy,  if  soch  losa  can  be  attributed  to  fire ;  in* 
dnd^  the  greater  jiart  <xf  losses  by  fire  do  not  arise 
(wa.tht  actual  ignition  of  the  articles  insured^  but 
tftpx  the  injury  which  th^  sustain  in  removing,  or 
kfitbe^fall  ,4ii  parts  of  Ihe  t^iement  during  the  fire. 
Ilieiasuraiic^  i^  againi^t  ioas  or  damage  by  fire,  in 
vhatev^er  way  the  fire  may  operate. 
:1am  or  4wnage  .by  fin  indudes  every  species  of 
injury  which  the  fire  directly  occasions,  whether  by 
igution  or  atherwise.    If  the  injury  was  occasioned 
hj  fix^  it  is  of  no  consequence  how  »the  fire  operated ; 
i(.  ja  a  damage  by  fire,:  which  the  pursuers  are  bound 
Unfair.    If  the  gable  in  question  had  fallen  before 
4i&/ficq..wa8  extinguished,  and  injured  the  pursuer's 
tiauaiept^.allJiongh  by  the  ^1  it  had  prevented  the 
fai 4;Mi,e9[teBdingf  this,  would  have  been  as  much 
a  km  by  fire  as  if  the  premises  had  actually  been 


bamincfuagainst  fire  covers  all  losses  sustained  in 
flla  pnomseai  insured*  by  means  of  fire,  within  the 
tiaa  Umit^  iu  the  {Kdicy ;  2  Pari,  653,  7th  edit. 
Gpsfls.of  mninB  insasrance  famish  illustrations  of 
%^^vi^s  fluyyotained  by  the  pursuer ;  2  MoMhiM 
at  Insurance,   487.     The  loss  of  a  ship  by  another 
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I 
a<rNqv.iw8>  veggel,  through  gross  negligence,  running  foul  of  hieil 
johnBtonT  ^^  ^^^^  ^^^  to  be  a  loss  by  perils  of  the  8ea|| 
J^^j°^^^ Smith  V.  Scott,  4  Taunton,  126.  The  same  prind 
Co.  pie  is  acknowledged  in  other  decisions ;  Hodgson  fii 

Malcolm,  2  Bosanquet  and  Puller,  N.  R.  336  ;  La^« 
rence  v.  Aberdeen,  5  Barnwell  and  AldersoH^lOT* 

Insurance  is  a  bona  fide  contract,  to  be  interpreted 
liberally  and  fairly ;  and  when  the  loss  has  happened 
by  any  of  the  perils  insured  against,  it  is  of  no  ioM 
portance  in  what  circumstances  this  has  occur^. 
The  question  in  the  present  case  is,  whether  fire  oc» 
easioned  the  injury  suffered  by  the  pursuer  ;  and  this 
question  is  settled  by  the  verdict  of  the  jury. 

Pleaded  for  the  defenders — 
The  rule  in  the  construction  of  policies  of  insurance 
is  to  look  to  the  immediate  cause  of  the  loss.  Orma 
primma,  wm  remota,  spectetur.  If  the  loss  was  not  im- 
mediately caused  by  fire,  the  insurers  will  ndt  be  lia- 
ble, although  fire  may  have  been  the  remote  cause. 
If  a  claim  were  to  lie  whenever  the  injury  could  be 
traced  to  fire  as  the  cause,  though  remote,  there  would 
be  no  limit  to  the  degree  of  remoteness.  The  only  dis- 
tinction that  can  be  drawn  is  between  the  proximate 
bause  and  the  remote  cause. 

Fire  was  not  the  proximate  cause  of  the  injury  lA 
the  present  case.  There  never  was  any  fire  or  burnhig 
in  the  premises ;  and  the  fire  in  the  neighbouring  te- 
nement was  extinguished  before  this  injury  happened. 
Nothing  insured  under  this  policy  had  been,  or  couM 
be,  burned  by  that  fire  ;  and,  for  two  days  aftar  the 
fire  was  extinguished,  there  existed  no  claim,  or 
ground  of  claim,  against  the  .defenders.  Whatevtf 
might  happen  to  the  premises  after  that,  m^ht  he 
traced  to  the  fire  as  the  remote  cause,  but  could  not 
be  referable  to  the  fire  as  the  proximate  cause,  for'tbe 
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firekad  been  completely  extinguished.    The  proxi-^*^^****^ 
realise  was  the  falling  of  the  gable,  which  was  j^|^[J^^ 
:to  its  weakness  at  the  time,  and  the  operations  ]*^?***^^'- 
OS  it  under  the  orders  of  the  Dean  of  Guild.  Co. 

in  marine  insurance,  the  distinction  between  re- 
mote and  proximate  causes  has  long  b^en  observed ; 
od  the  proximate  cause  alone  has  be^a  regarded  in 
coBBidering  the  liability  of  the  underwriters  ;  Powell 
«.  Gudgeon  in  1816,  5  Maide  and  Sfhyn,  431 ; 
where  a  vessel,  being  disabled  at  sea,  waa  obliged  to 
pot  into  port  to  repair,  and  the  master  Ii9Tiqg  sold 
port  of  the  goods  to  defray  the  expense  of  th^  repajrs, 
Ae  imderwriters  were  not  found  liable  fpr  the  loss. 
In  that  case  the  distinction  between  proximate  and 
innote  causes  is  laid  down  by  Lord  Chief  Justice  El- 
Icnborough,  and  acquiesced  in  by  Justice  Bayley  and 
Jwtioe  Abbot.  The  authority  of  that  judgment  was 
iMognised  in  the  similar  case  of  ISarquey  p.  Hobson^ 
1B8T,  4  Bittghamj  1S5. 

In  policies  of  insurance  against  fire,  t]^e  same  rule 
applies,  but  the  nature  of  the  rule  up^ertaken  is  more 
Ihmted  and  umn^  strictly  defined ;  Marshali  an  In* 
manee^  785  and  790,  3d  edit. 

The  policy  in  question  is  not  ^ainsjt  #11  loss  or  da- 

msge  which  may  accrue  to  the  injured  premises,  du 

mtij  or  indirectly,  by  or  through  fire ;  but  it  is  ex« 

pnasly  a  policy  for  insurance  against  lofi9  er  damage 

hf  fire.    Now,  there  has  been  po  loss  or  damage  by 

iive  on  the  premises ;  there  has  beien  90  fire  on  the 

pramses,  and  no  injury  to  them  during  a  fire  any  where 

dae ;  there  has,  therefore,  been  no  damage  within  the 

foliejr.    The  attempt  of  the  pursuer  is  xiot  only  to  re-* 

fer  the  loss  to  a  remote  cause,  but  to  introduce  into  the 

contract  various  new  elements  of  risk  not  contemplate 

fd  bjr  the  policy,  as  the  height  and  strength  of  the  walls 

rftCTPments  detached  from  jthe  insured  premises,  and 
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55N^^8.  ^ji^  y|gj^  f,,^^  ^^  degree  of  skfll  of  those  employed  to 
Johnston  v.  take  such  walls  down.  If  there  had  been  no  insurance^ 
UmTiM^r*'  th^*  risk  would  have  been  on  the  proprietor;  and  it 
ance  Co.  must  Still  remain  with  him,  unless  he  can  clearly  shew 
j^uuranoe.  t^^*  *^^®  iusurcrs  havc  undertaken  it,  as  well  as   the 

risk  of  fire  on  the  premises,  which  is  the  only  risk  ex^ 

pressed  in  the  policy. 

The  Court  repelled  the  defences,  and  decerned  in 
terms  of  the  libel. 

Lord  President — If  the  gable  had  fallen  during  the 
fire,  there  can  be  no  doubt  the  defenders  would  hare 
been  liable  under  this  policy  of  insurance.  It  can  malce 
no  difference  that  it  stood  for  a  day  or  two,  and  wa9 
afterwards  ordered  by  the  proper  authorities  to  be  ta- 
ken down.  The  damage  here  was  occasioned  directly 
by  the  fire.  It  is  not  necessary  that  the  fire  actually 
touch  the  building  injured  ;  it  is  sufiicient  if  it  is  the 
direct  cause  of  the  injury.  Suppose  a  house,  which 
the  fire  had  not  reached,  pulled  down  to  prevent  the 
fire  extending,  I  think,  in  that  case,  the  proprietor 
would  be  entitled  to  recover  from  the  insurers. 

Lord  Craigie. — »There  is  a  part  of  the  verdict 
which  decides  upon  the  conduct  of  the  persons  em- 
ployed by  the  Dean  of  Guild,  although  they  were  no 
parties  to  the  action.  Upon  this  finding,  it  appears 
to  me  that  no  stress  can  be  laid.  Unless  it  had  been 
shewn  that  the  gable  could  not  be  taken  down  with* 
out  injury  to  the  house  ini^ured,  it  would  be  hard  to 
throw  the  loss  upon  the  insurers.  iTbe  fire  in  this  case 
does  hot  appear  to  me  to  have  been  the  proximate 
cause  of  the  injury.  If  the  gable  had  been  thrown 
down  by  lightning  at  the  distance  of  some  weeks  or 
months  after  the  fire,  although  it  might  be  thought 
that,  unless  from  the  fire,  it  would  not  have  fallen*  I 
do  not  think  that  the  insurers  would  have  been  liable. 


»«lio.        court  op  session.  S$r 

Lord  Giaies.—We  must  take  the  verdict  of  the  jury  2*  Noy.  1828. 

tspniatio  probata  of  the  fact.  The  verdict  expressly  jo^ngton  v. 

Ms^  that  the  damage  was  occasioned  by  the  inj^y^^*iS^^°** 
which  the  gable  had  received  from  the  fire.    It  makes  ^nce  Co. 
BO  differaice  that  a  short  interval  elapsed  between  the   j^^^i^^^ 
fire  and  the  damage. 

LordMeadowhank^OtdiskSsj.  AcX.  More^  Jeffrey.  James 
Jobmon^  Agent.  Alt.  Sol^Gen.  r  Hope  J  1).  M'NeUL 
Jakn  Elder  J  W.  S.  Agent.        H.  Clerk. 

T. 


FIRST  DIVISION. 

No.  XI.  26  November  1828. 

DAVID  STEWART  GALBRAITH 

against 

MALCOLM  MCNEIL. 

Proof. — Oath  of  Party. — A  defender,  to  whose 
doih  resting  owing  had  been  referred^  having  de- 
ferred this  pmnt  to  the  oath  of  the  pursuer ^  and  hav- 
ing died  before  the  oath  was  emitted,  or  the  record 
dosed— it  wasjbund  not  competent  for  his  represent 
Mice,  who  had  sisted  himself  as  d^ender,  to  retract 
^«  deference. 

Ik  an  action  at  the  instance  of  the  pursuer  against 
Hector  M*Nell  of  Gallochilljr  (predecessor  of  the. 
lender)  for  payment  of  an  account  of  certain  articles 
8D^  to  have  been  furnished  hy  him  to  Mr  M*Neil, 
tbe  triennial  prescription  was  pleaded  in'defence ;  and 
&e  pursuer  having  referred  resting  owing  to  the  oath 


.  I 
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26  Nor,  1828.  qJ  tjj^  defender,  the  latter  deferred  this  point  to  the 
Giabi^tTl  ^^*^  ^f  *^^  pursuer.  In  these  circumstances,  before 
M*NeiL  the  oath  was  emitted,  or  the  record  closed,  Mr  McNeil 
Proqf,  died,  and  the  present  defender,  who  was  sisted  as  a 

Oath  0/ Parly,  j^^^y^  pleaded— That  he  was  not  bound  by  law  to 
abide  by,  or  follow  out  any  deference  to  the  oath  of  the 
pursuer,  made  or  proposed  on  the  part  of  the  deceased, 
in  the  course  of  preparing  the  cause,  before  the  record 
M'as  closed,  and  on  which  nothing  followed,  upon  the 
same  principle  that  it  was  competent  to  a  party  to 
retract  a  reference  to  oath  at  any  time  before  the  oath 
was  emitted. 

It  was  answered — ^That  it  was  not  competent  for 
the  defender  to  i^tract  the  deference  which  had  been 
made  by  his  predecessor  to  the  oath  of  the  pursuer : 
Isff  Because  the  principle,  upon  which  a  party  who 
had  made  a  reference  to  oath  was  allowed  to  retract 
it,  did  not  apply  to  the  case  of  a  defender  deferring 
resting  owing  to  the  pursuer's  oath  ;  Chalmers  v.  Jack- 
son, 18th  Feb.  1813. 

And,  2dly,  Because  the  circumstances  of  the  parties 
had  now  changed,  and  the  redress  which  would  have 
been  competent  to  the  pursuer  by  the  oath  of  the  origi- 
nal debtor  being  excluded  by  his  death,  it  would  be 
unjust,  when  this  evidence  was  gone,  to  allow  the  de- 
fender to  retract  the  deference,  which  was  now  the 
only  competent  or  possible  mode  of  proving  the  sub- 
sistence of  the  debt. 

The  Lord  Ordinary  found  •  that  the  defender  was 
*  not  bound  by  the  deference  proponed  for  the  late 
^  Hector  M*Neil,  the  original  defender,'  &c. 

When  the  case  came  to  be  advised  upon  a  re- 
claiming note  for  the  pursuer,  the  Court,  at  first, 
had  some  difficulty ;  but  afterwards  their  Lordships 
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came  to  be  unanimously  of  opinion,  that  it  was  not^^^^'^^' 
orapetent  for  the  defender  to  retract  the  deference  oaibraithv. 
vkich  had  been  made  by  his  predecessor  to  the  oath  M*NeiL 
of  tiie  pmsuer.^ — ^It  was  observed  hy  Lard  Craigie^proqf. 
that,  upon  the  principle  of  the  civil  law,  it  was  in  the  ^^^  ^^  ^^^ 
diseretioQ  of  the  Court  to  decide  how  far  a  reference  or 
a  deferenee  to  the  oath  of  a  party  could  be  withdrawn ; 
aad  as  both  proceedings  went  upon  the  ground  of  a 
jodicial  agreement,  it  was  not  competent  to  retract 
other  without  suflkient  cause  being  shewn ;  and  in  the 
present  case  such  cause  had  not  been  shown.     On  the 
cimtrary,  strong  reasons  sppeared  why  the  deference, 
eboald  not  be  allowed  to  be  recalled.  On  the  death  of 
die  or^final  defender,  his  heir  (who  might  know  nothing 
of  the  circumstances  of  the  debt)  appeared  willing  to 
svear  that  it  was  not  due ;  but  this  was  not  a  situation 
ia  irtiich  the  parties  could,  consistently  with  justice,  be 
allowed  to  stand.     The  pursuer  had  lost  the  means  of 
pnmng  the  subsistence  of  the  debt  by  the  oath  of  the. 
(oigiiial  debtor ;  and  the  defender  (who  might  know 
nothing  of  it)  refused  to  abide  by  the  only  means  of 
poTing  it  whidi  now  existed. 

Lord  CriOies  oheerved — ^That  the  true  reason  for 
letractuig  the  deference  appeared  to  be,  that  in  con- 
seqfDence  of  the  death  of  the  original  defender  ther^ 
coald  now  be  no  reference  to  his  oath,  and  that  this 
oQg^t  not  be  permitted. 

In  these  opinions  the  Jjord  Prendent  and  Lord 
^dgray  ultimately  concurred. 

Their  Lordships,  therefore, '  altered  the  interlocu« 
'  tor  of  die  L<Mrd  Ordinary ;  and  remitted  to  his  Lord-t 
*  ihip  to  proceed  in  the  cause.' 

UrdUeadowbank^  Ordinaiy.  Act.  Jameson^  A,  Wood. 

Mrew  Gray,  W.  S.  Agent      Alt.  1>.  M^NM.      Lock^ 
krt^Swttfh  W.  S.  Agcnti.        H.  Clork. 

C. 
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FIRST  DIVISION. 

No.  XXL  ^Nwember\sa». 

J.  A,  CHEYNE  AND  L,  .MACKEBSY 

agoing 

WALKER, 

BANKBUPT.^»-£Eau£8TBATioN.«— Stat,  54  G£0«  IIIi^ 
c.  1«7-— 4STAT.  7  Geo.  IV-  c.  67.— Peoof, — !•  It 
u  competent,  under  the  farmer  statute,  far  a  creditor^ 
to  appear  and  appose  a  petition  f»r  sequestration^ 

9.  The  i/fOerest  u^ick  a  cauHo/nerfar  the  debtar  maff- 
have  to  ^ect  his  security  in  reU^  ie  sm^ident  to 
entitle  him  to  appear  as  a  creditor. 

8.  Under  the  latter  statute,  it  is  competent  for  those 
who  have  been  appointed  cashiers  ^  a  bank*  f(^ 
the  purpose  of  winding  up  the  camcems  qf  the  com^ 
pony,  to  sue  and  be  sued  in  their  qffidal  character. 

4,  A  sentence  ^Jugitation  by  the  Court  qf  Justiciary 
is  Mfficient  prima  facie  evidence  qf  a  debtor  beu^ 
furth  of  the  hingdom^  to  constitute  public  banlh 
ruptcy. 

ESENEZEE  ANDEESdK  had  been  one  of  the  cashiers  (tf 
the  Fife  Banking  Company ;  and  Mr  Walker  of  Kin^. 
gask  became  one  of  the  cautioBers  for  him  in  that  capa^ 
city.  The  affairs  of  the  company  having  become  emha^* 
xassed,  they,  upon  receiving  advances  from  the  British 
Linen  Company  and  the  National  Bank,  granted  a  trust- 
deed  for  the  securily  of  these  establishments  in  1825; 
This  deed,  however,  was  not  acted  v^goa,  iq  cobs^ 
quence  of  other  arrangements,  which  were  afterwards 
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iBto^for  the  security  of  the  banks.      At  ^^^^^^^ 
of  the  proprietors  of  the  compaoy  in  1826,cheyne,ftc«, 
tkt  9gmti  for  these  banks  being  present,  James  Auch-  ^^^^e^' 
iafedc  Qieyiie  and  Lindsay  Mackersy  were  appointed  Bankrupt 

of  the  Fife  Bank,  for  the  purpose  of  winding  ^^Tm^ 


Mp  the  affidcs  of  the  oompany.  jf^^^  ^^ 

In  the  course  of  the  investigations  which  took  place,  /r.  o.  67, 
a  bige  deficiency  was  discovered  against  Anderson  ; 
and,  on  the  ground  of  c«tain  alleged  acts  of  fraud 
ni  cmbesilonent^  he  was  indicted  to  stand  trial  at 
Perth ;  bat  not  having  appeared,  sentence  of  outlawry 
wspsomMmccd  againsthim. 

TiMieafter,  Chejme  and  Mackersy  presented  a  pe* 
titiOBfor  sequestration  of  Anderson's  estate,  which 
MM  opposed  by  Widker  (his  cautioner)  who  had  o\h> 
tnied  a  security,  which  wonld  have  been  affected  by 
tie  seqnestrakioQ. 

The  case  having  come  before  Lord  Gillies,  as  Ordit 
Bsy  upon  Hie  Kils^  his  Lordsh^  wdered  eaafis^ 

nejSrsI  question  wHs^  whether  Mr  Walk^  was 

cslitied  to  appear  and  oppose  the  sequestration  being 

smided*    It  was  objected,  1^4  That  even  supposing 

Urn  a  proper  creditor,  with  a  sufficient  interest  in  tha 

qisestion,  he  had  no  title  to  appear  at  this  stage  of 

tbe  proceedings,  and  oppose  the  sequestration.    The 

fltatote  had  provided  two  methods,  in  which  a  seques* 

fantioD,  if  improper,  might  be  opposed.    The  one  pre^ 

HiUpe,  provided  by  the  54  Qeo.  III.  c  137,  sect.  15, 

vlmel^  the  debtor,  and  he  only,  was  entitled  to  ap-i. 

inr  and  ahew  cause  why  his  estate  should  not  be  se-^. 

^Minted;  and  the  other  remedial,  by  the  22d  sec^: 

tiOD^  whereby  the  debtor,  or  any  creditor  having  an  in<t. 

taest,  might  have  the  sequestration  recalled,  if  wrongf*. 

Uf  awarded ;.  and  it  was .  only  in  thi9  way  that  a 

cttditar  oouM  have  redress.    The  terms  of  the  statute. 
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a6K<^iM8.  ^^^  express,  and  they  afforded  no  other  remedy.  Butt 
Chf^Yvef  ie. 9.^^9  the  interest  arising  to  Mr  Walloer  from  lua 
WaUcer^  contingwEit  claim  of  relief  as  cautioner  for  Andersoii» 
Bankrupt  WB8  Tkot  Sufficient  to  entitle  him  to  object  to  the  8e« 
sSTbAo!^  questration.  To  afford  a  sufficient  interest,  a  direct 
5tofe  7  gmL  ^^^™  ^^  ^^^^  ^^  necessary.  He  could  have  no  pjDBr 
IV.  0.91.  ference  oyer  the  other  creditors,  but  merely  a  daim  of 
'^ '  relief  after  the  debts  were  paid. 

It  was  an&ncered^ — l#<,^That  itreqidred  no  statutory 
provision  to  authorise  a  creditor  at  common  lair  to 
resist  measures  which  threatened  to  be  prejudicial 
alike  to  the  estate  of  the  debtor  and  his  own  intarest, 
and  as  there  were  no  excluding  words  in  the  statute, 
it  followed  that  this  right  remained  unimpaired.  This 
was  laid  down  by  Mr  BeU,  vol.  ii.  p.  886 ;  and  had 
been  adopted  in  practice ;  Keir  r.  Dickey,  27th  May 
1802,  (Mar.  App.  Bank.  No.  17);  George  Smith's 
sequestration,   lOth  July  1812  (not  reported),    ftd^ 
That  the  interest  which  the  respondent  had  to  effect 
his  own  relief  was  sufficient  to  entitle  him  to  appear 
and  oppose  the  sequestration,  his  interest  being  di- 
rectly opposed  to  that  of  the  Bank,  the  only  other 
creditor  of  Anderson. 

Upon  the  merits,  a  variety  of  objections  were  stated 
by  Walker  to  the  sequestration  being  granted.    It^ 
was  objected   that  the  petitioners  had  no  title  to 
make  the  present  application,  in  as  much  as  the  part* 
ners  of  the  company,  by  whom  they  were  alleged  to 
have  been  appointed  cashiers,  had  been  divested  <^ 
all  powers  by  the  trust-deed  whidi  had  been  granted 
in  favour  of  the  British  Linen  Company  and  the  Na- 
tional Bank.    It  was  also  objected,  upon  the  particular 
terms  of  the  contract  of  o^rtnery,  and  of  the  bond, 
of  caution,  that  the  diligence  which  had  been  used 
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agrinst  Anderson,  under  the  latter,  was  not  antho-^^^^'  ^^ 
lind  by  the  terms  thereof;  but  the  only  objections  of  cherne,  &c. 
i  general  nature,  which  it  appears  necessary  to  no-^'^*^^^' 
tiee,  were,  Ist,  That,  according  to  the  opinion  of  Lord  Bankrupt 
fiifbni  m  the  House  of  Lords  (Spring  1826)  in  thefK'^G^. 
CMSof  Ponoek  V.  the  Commercial  Bank,  and  Brock  v.  i^/:  t  i?^- 

'  Stat,  7  Ge&, 

CUibd,  it  was  not  competent  to  make  such  an  appli*/'^-  e,  ey. 
citioD  as  the  present,  by  persons  styling  themselves 
cashiers  of  a  bank.  The  ^plication  should  have 
bees  made  in  name  of  the  partners.  Nor  was  the 
tide  of  the  petitioners  improved  by  making  reference 
to  the  statute  7  Geo.  IV.  c.  67>  which  authorised 
kabmg  companies  to  sue  by  means  of  their  mana- 
ger or  cashier,  *  provided  that  such  joint  stock  so- 
*  ciety,  or  copartnership,  (for  the  purposes  of  bank- 
'  kff)  shell  observe  the  regulations  prescribed  by  this 
'  let;*  for  although  the  bank  did  make  returns  as  re- 
quired by  the  act,  this  was  not  done  imtil  six  months 
ifter  they  bad  stopped  payment,  and  executed  the 
bwtrdeed ;  so  that  it  could  not,  at  this  period,  be  said 
tobe  a  company  carrying  on  business  for  the  purposes 
of  basking;  imd,  therefore,  did  not  foil  under  the 
facripCion  in  the  act,  as  it  had  then  ceased  to  do 


S.  That  the  statute  required  that  the  person  against 
vbom  sequestration  was  directed  should  either  be  in 
frisoB,  fihoidd  have  absconded,  or  have  removed  from 
tteoomitry.  But,  in  the  present  case,  there  was  no 
proof  of  any  of  these  circumstances ;  neither  was  there 
vtf  esaecatMm  of  seardi  produced ;  and,  notwithstand- 
b^  the  smt^iee  of  outlawry,  he  might  still  be  in  this 
raitiy ;  Bell,  vol.  ii.  pp.  172  and  174. 

li'wtA  oMwereiUA.  That  the  return  required  by 
fte«et  had  been  made  and  certified  by  the  collector  of 
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26  Nov.  iwa  jjje  stamp-duties ;  and  the  statute  had  declared  that. 

Ch^nX&c.tv*liis  certificate  was  full  evidence  of  the  fact.  .  The  ob- 

wiker.        jection  that  the  bank  had  then  ceased  to  do  business 

Bafdcrupt.      was  quite  untenable.     The  company  was  not  dis- 

^toTw  "g-^  solved,  or  its  ajQfairs  wound  up ;  and  until  this  was 

///.  c.  137.     done,  it  still  subsisted,  and  the  partners  were  liable^ 

/r.e.  Q7*       as  such,  and  as  individuals,  to  company  claims^    It 

^^^'  was  no  where  declared,  and  it  was  absurd  to  hold 

that,  because  a  company  falls  into  embarrassment,  it 

was  to  be  deprived  of  the  privilege  conferred  by  the 

act.     But  all  doubt  was  removed  by  section  7th  of 

the  statute. 

^.  That  the  sentence  of  outlawry  against  Anderson, 
if  not  direct  and  conclusive,  was  at  least  prima  Jade 
evidence  of  the  fact  that  the  debtor  was  furth  of  the 
Idngdom ;  and  this  was  all  that  the  statute  required. 
A  messenger's  execution  of  search  would  not,  per  se^ 
prove  the  fact,  but  would  only  establish  that  tho 
messenger  had  not  found  him  at  home.  If  the  fact  of 
his  being  abroad  was  denied,  it  was  just  one  of  those 
which  required  to  be  proved  aliunde ;  JSellp  vol,  ii.  p^ 
331,  4th  edit. ;  and  die  evidence  afforded  by  the  sen^ 
tence  of  outlawry  was  in  the  same  situation. 

When  the  case  came  to  be  advised,  a  majority  of 
the  Court  were  of  opinion,  as  to  the  title  of  Mr  W«i« 
ker  to  object  to  the  sequestration,  1st,  That  it  was 
competent  at  common  law  for  a  creditor  to  appeai; 
and  oppose  the  sequestration  of  his  debtor^g  estate ; 
and  that  it  would  be  putting  too  strict  an  ipteirpr^ta^ 
tion  upon  the  statute  to  say  that  it  had  taken  awajr 
this  right,  and  that  the  only  remedy  afforded  to  4 
creditor  was  to  apply  for  a  recal  of  the  sequestration, 
if  it  had  been  improperly  awarded ;  and,  2d^  That 
the  interest  which  Mr  Walkermight  have  to  preserve 
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a  hmajide  security  in  relief,  was  a  sufficient  legal  ^^^^J;J^ 
istatst  to  oppose  the  sequestration,   which   would  cheyne,  &c «. 
iifc  the  rfTect  of  cutting  down  this  security. — Lord^^^^' 
GS2Sm,  however,  had  some  doubts  whether,  under  the  Bankrupt, 
of  the  act  in  question,  it  was  at  all  competent  sSt^%w! 


ftr  a  creditor  to  appear  in  this  stage  of  the  proceed- ^^^^  ^^ 
mgs,  and  oppose  the  awarding  a  sequestration.  The  iv.  a  e?* 
powers  of  the  Court  in  this  matter  were  purfely 
rani^eria],  and  they  had  no  jurisdiction  except  what 
Ae  statute  expressly  conferred  ;  and  the  statute  had 
merely  provided  (with  regard  to  the  case  of  creditors) 
ftat,  where  a  sequestration  was  granted  without  the 
amaurence  of  the  debtor^  it  was  competent  for  a  ere- 
fitor  to  apply  for  recal  of  it ;  but  his  Lordship  had 
great  doubts  how  far  a  creditor  was  entitled  to  appear 
and  oppose  a  sequestration. 

Upon  the  merits  of  the  opposition,  however,  their 
Lordshipe  were  unanimously  of  opinion  that  the  ob« 
jections  arising  from  the  execution  of  the  trust-deed, 
and  from  the  terms  of  the  contract  of  copartnery  and 
of  the  bond  of  caution,  were  unfounded. 

^Wl&i  regard  to  the  objection  that,  as  the  company 
bad  ceased  to  do  business  as  bankers,  they  were  not 
entitled  to  the  privileges  afforded  by  the  7  Geo.  IV. 
dL  67,  of  suing  and  being  sued  in  the  name  of  their 
ofice-bearers,  their  Lordships  were  also  unanimously 
of  opinion,  that  as  a  mercantile  company  might  con- 
tinue to  act  for  the  purpose  of  winding  iip  theSr  af- 
fiiM8,so  the  managers  appointed  for  that  purpose  had, 
under  the  act  of  Parliament,  all  the  powers  competent 
tatbe  officers  of  the  company,  while  the  business  was 
wried  on. 

A  majority  of  their  Lordships  also  thought  that  the 
Kntence  of  fugitation  afforded  sufficient  prima  facie 
e^ence  of  Anderson  being  furth  of  the  kingdom  ; 
aodthis  was  ail  that  the  statute  required.     It  might 
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it  Nov*  18^  i^  necessary  to  prove  it  otherwise  if  the  fact  were 
Cheyoe,  &c  v.  denied ;  but  it  was  too  much  to  say  that  a  person  was 
^^^^'  not  to  be  presumed  to  be  out  of  the  country,  who  had 
SofOcrupL  been  fugitated. — Lard  Craigie^  however,  had  some 
^m1»4  GtfT  doubts  whether  the  sentence  of  the  court  of  Justiciary^ 
if^:  « l?^*     P^  ^9  afforded  that  evidence,  which  the  clause  in  the 

SUiU  7  Geo.     ** 

/F.  o.  97.  bankrupt  statute  required,  of  a  debtor  having  fled  the 
country,  which  was  necessary  to  constitute  public 
bankruptcy. 

The  Court  awarded  sequestration. 

Lord  GiOies^  OrdiDary.       For  Cheyne  and  Mackersjr,  Skene. 
Imw  and  Rutherjfbrdy  W.  S.  Agents.  For  Walker, 

Jlkon.        Geo.  Lyon,  W.  S.  Agent.  D.  Clerk. 

C. 


SECOND  DIVISION. 

No.  XIII.  26  November  1828. 

Sm  JOHN  MAXWELL  and  Others,  Trustees 

of  Sir  Thomas  Brisbane  of  Brisbane, 

against 

JOHN  LEAD. 

Boi>rA  Fide  Consumption. — The  plea  qf  bona  fide 
consumption  against  a  claim  Jbr  violent  pn^  wom 
sustained  in  favour  of  a  tenant  who  had  dtfended 
himself  against  an  action  qfremomngfrom  part  ^ 
his  farm  during  the  currency  qf  his  lease^Jhunded 
upon  a  stipulation  in  his  tack  hindtnghim  to  do  so; 
aUhough  the  lawsuit  in  which  he  wasfinaUy  unmc^ 
cessful  was  not  concluded  till  qfter  the  natural  e^ 
piry  if  the  lease. 
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Tn  kte  Mr  Brisbftne,  the  pursuers*  constituent,  ^^^°^-  ^^ 
a  lease  of  the  farm  of  Chapeltown  to  the  de- Maxwell,  &c 
for  fifteen  years  from  Martinmas  1806,  with  a*-  ^"^^ 
\  fcserving  power  to  the  landlord  and  his  heirs,  bom  Fide 
it  an^  time  during  the  currency  of  the  lease,  to  f eu  ^^"•*^^''*^ 
tfe  whde  or  any  parts  and  portions  of  the  said  lands, 
ikej  alknring  recompense  for  the  ground  so  feued  in 
proportion  to  the  rent  payable  for  the  whole.     The 
otent  of  the  honn  was  about  70  acres,  and  the  rent 
LS  per  acre. 

la  1815,  the  pursuers  disponed  about  84  acres  of 
the  iann,  in  £eu,  to  a  purchaser  for  a  nominal  feu^* 
dntf  of  one  shilling,  and  a  price  of  L.5500.  The 
pnee  was  payable  at  Martinmas  1815 ;  and  the  pur- 
dttser  was  to  get  entry,  and  to  be  put  in  possession 
of  the  lands  at  that  term  ;  but  it  was  provided  that,  in 
case  the  tenant  should  resist  the  removing,  and  re- 
tain poBsession  by  means  of  a  law-suit  or  otherwise, 
the  sellers  should  pay  interest  upon  the  price  until 
the  purchaser  should  obtain  possession ;  and,  on  the 
other  hand,  that  they  should  be  entitled  to  uplift  the 
mfs,  and  to  make  their  claims  against  the  tenant  for 
Tiokat  profits,  &c. 

Lnmediately  after  entering  into  this  contract,  the 
pDisaers  required  the  tenant  to  remove,  in  terms  of 
the  dause  of  his  lease,  from  the  part  of  his  farm  thus 
feued;  vie.  from  the  arable  land  at  Martinmas  1815, 
nd  from  the  pasture  at  Whitsunday  following. 
The  defender  resisted  this,  upon  the  ground  that  the 
tie,  wader  the  form  of  a  feu-contract,  of  so  large  a 
yntien  of  the  farm,  was  not  such  a  feu  as  was  con- 
(■emplated  by  the  parties  on  entering  into  the  lease ; 
M,  Ihenrfore,  did  not  fiedl  within  the  power  reserved 
I7  the  landlord. 
The  sheriff  decerned  in  the  removing.    The  tenant 
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^vi^LlJ^^P'^^s^^*^^  a  bill  of  suspension  of  this  judgments  and 
Maxwell,  &c.  retained  possession.     The  Lord  Ordinary  sisted  tbc 
«.  Lead.        susi)ension  till  the  trustees  should  bring  an  action  of 
B<ma  Fide      declarator ;  and,  thereafter,  repelled  the  defences,  and 
comumjuum.  ^^^^^^  j^  tenus  of  the  libel  in  the  decldrator  ;  and^ 
in  the  sus})ension,  remitted  to  the  sheriff  simpHciier  ; 
reserving  the  suspender's  claim  for  compensation  fbr 
the  lands  thus  taken  away  from  him.    The  siuspen- 
der  petitioned  against  this  interlocutor  ;  and  the  in* 
ner«-House,  by  two  consecutive  judgments,  altered  the 
interlocutor  of  the  Lord  Ordinary,  and  sustained  the 
defences  and  the  reasons  of  suspension.     The  trustees 
appealed ;  and  the  House  of  Lords  reversed  the  judg* 
ments  of  the  Inner-House,  and  aflSrmed  the  intei^lo* 
cutor  of  the  Lord  Ordinary. 

This  last  judgment,  by  which  the  decree  of  remov- 
ing was  finally  affirmed  by  the  Court  of  last  resort, 
was  pronounced  in  March  18S5,  three  years  after 
the  natural  expiry  of  the  lease.    The  tenant,  conse- 
quently,  who   had   retained  possession  pending  the 
law-suit,  continued  to  occupy  the  land  in  question 
during  the  whole  period  of  his  lease,  notwithstanding 
the  decree  of  removing  by  the  sheriff  in  1815,  and 
the  Lord  Ordinary  in  1816,  which  was  finally  affirmed. 
The  cause,  on  its  return  from  the  House  of  Lords, 
was  remitted  to  the  Lord  Ordinary,  who  proceeded 
to  hear  parties  on  the  claim  made  by  the  pursuers 
in  name  of  damages,  violent  profits,  or  otherwise. 
The  pursuers  condescended,  and  restricted  their  claims 
of  damages  to  the  difference  (being  L.178  yearly)  be- 
tween the  interest  of  the  purchase  money  paid  by 
them  to  the  purchaser  during  the  last  six  years  of  the 
lease,  and  the  tack  duty  of  L.102  (at  the  rate  of  hS 
per  acre)  which  they  had  received  during  that  period 
from  the  tenant  for  the  S4  acres  which  had  been 
feued  out. 
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Thcifefender  resisted  this  claim  on  the  plea  of  &^ggyov^  W 
mfde  consumption  ;  and  the  Lord  Ordinary.  pro-]viaxweii,  &c: 
msced  this  interlocutor :  '  Sustains  the  plea  of  bond^-  Lwd.       -> 
"Jiksmw  stated  by  the  defender,  and,  therefore,  as-BmaFU^ 
*  soilzies  him  from  the  conclusions  for  violent  profits  ^^••*~/»'**^ 
'  or  damages/      His  Lordship  added  the  following 
note:  '  The  Lord  Ordinary  perfectly  understands  the 
'  aigmnent  of  the  pursuers,  that  the  disputed  question 
'  in  tliis  case  related  to  the  interpretation  of  the  agree«i 
'  meat  of  the  defender  himself;  and,  therefore,  that, 

*  while  the  Court  found  much  difficulty  in  deciding 
'  that  question,  the  defender  himself,  who  knew  his 
'  own  meamng, .  might  have  no  difficulty  at  all  in  the 
'  matter,  but  be  in  mala  fide  in  denying  what  he 
'  imew.  It  is  an  argument  that  may  be  conclusive  in 
'  many  cases.  But  the  Lord  Ordinary  does  not  think 
'  the  present  case  affords  room  for  the  application  of 

*  this  argument.  The  Lord  Ordinary  sees  no  reason 
'  to  believe  that,  in  the  lease,  the  defender  had  not  the 
'  understanding  he  alleges,  though  that  could  not 
'  entitle  him  to  succeed  against  the  legal  interpreta^ 
'  tion  of  the  words  of  the  writing,  to  which  the  lease 
'  was  entrusted.  In  giving  this  opinion,  the  Lord 
^  Ordinary  has  not  the  least  notion  of  suffering  to  be 

*  disputed,  in,  any  respect,  the  accuracy  of  the  judg* 
'  ment  of  the  House  of  Lords.' 

The  pursuers  reclamed ;  and  pleaded-^This  is  an 
attempt  to  apply  the  doctrine  of  bona  fide  consumption 
to  a  case  of  breach  of  contract,  in  which  there  is  no 
nxnn  for  such  a  doctrine.  The  defender,  as  has  been 
finally  dedded  by  the  judgment  of  the  House  of  Lords, 
vmnnder  an  express  contract  to  remove  in  a  certain 
erent  He  did  not  fulfil  this  obligation ;  and,  conse* 
fiently,  he  must  be  liable  to  make  up  to  the  opposite 
puty  all  tbe  damage  which  has  actually  been  incurred 
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WNbv.  n&ain  cansequence  of  this  failure  to  implement.    He  may 
MMcweuT&c.  ^^^^  ^''^^  ^^  perfect  good  faith  to  maintain  the  litiga«* 
V.  Lead.        tion — ^that  is  to  say,  he  may  have  thought  his  plea  a 
Bona  Fide     good  One,  and  expected  to  gain  his  cause ;  but  that  is 
Cmuw^pUan.  j^^  defence  to  a  party,  who  is  ultimately  found  in  the 
wrong,  from  making  up  to  his  opponent  all  the  damage 
which  has  been  the  consequence  of  his  failure  to  fulfil 
his  contract  in  termtjus;  and  no  penal  damages  are 
sought  here,  but  only  the  actual  loss  which  the  pursu- 
ers have  suffered  from  the  breach  of  contract.     The 
cases  of  Moir  r.  Mudie,  16th  June  1826,  Vans  Agnew 
V.  Earl  of  Stair,  19th  May  1826,  the  Duke  of  Buc- 
deuch  V.  The  Queensberry  Tenants,  &c*  were  all  in- 
stances of  reductions  of  titles,  upon  which  the  defend- 
ers were  in  possession,  and  which  were  valid  until  re- 
duced, and  where  there  was  no  contract,  either  ex- 
press or  implied,  between  the  parties  in  the  la^-«uit* 
But  the  present  case  is  an  action  in  which  a  party  has 
been  all  along  wrongfully  refusing  to  implement  the 
obligation  of  his  own  contract ;  and  the  result  of  the 
Lord  Ordinary's  judgment,  if  it  stand,  will  be  suiB- 
ciently  singular,  as  the  victorious  party  will  gain  no- 
thing by  his  law-suit,  and  the  person  who  has  been 
finally  declared  to  be  in  the  wrong,  pleading  against 
his  own  contract,  will  get  all  the  advantage  whieh  he 
oould  have  had  by  complete  success. 

The  defender  amwered— The  doctrine  of  the  law  of 
Scotland  with  regard  to  bona  fide  possession  (eapedal^ 
ly  in  the  case  of  tenants)  is  quite  fixed.  It  ia  laid 
down  clearly  by  Mr  Erskine  {InsL  lib,  ii.  tit.  6,  j  1^1) 
and  has  since  been  confirmed  by  a  long  series  of  uni« 
form  decisions.  The  case  of  Carnegie  v.  Scott,  4th  Dec; 
18279  was  still  stronger,  and  more  favmurable  to  .th# , 
landlord  tlian  the  prdsent*  .      , 

The  Cenrt  unanimously  refused  the  note ;  adheEe4 
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tothe  intaioeBtor  of  the  Lord  Ofdhiary ;  and  found  ••^<^^-  ^•^ 
dtfdefaider  entitled  to  expenses  sifice  its  date.  HiaweMtc 

«.  Lead. 

The  Lord  Jugtiee-Cleri^—l  have  little  difficulty  in  bouT^ 
UfiTing  tt  an  opinion  that  this  interlociitar  is  right,  ^^»^^p^^ 
vfm  ire  attend  to  the  prind{^s  whidt  hare  ruled 
Anaer  dedskms»  in  reference  to  the  dscomstances  of 
tU»  ease.  This  is  a  question  npom  a  lease,  and  an 
aelim  of  removing.  If  the  argument  for  the  pnr« 
nora  irere  well  founded,  it  would  did&Tb'  faaek  the 
daitt  fer  ilolevt  profits  to  the  first  moilieDit  when 
thqr  required  the  tenant  to  remove,  which  is  directly 
cMitnuy  to  the  fixed  rule  of  the  law  of  Scotland,  and 
<»  tie  derisions  in  the  cases  of  the  Queensheny  leases, 
af  A«  Duke  of  Gordon  v.  Innes,  19th  June  1828,  and 
cNhers  of  a  similar  description.  It  is  impossible  to 
liAigiiiBh  the  case  of  Carnegie  f.  ScoM;  &otn  the 
pcsent ;  and  the  case  of  Vans  Agnew  v.  the  Earl  of 
kmt  baa  subsequently  been  affinbed  on  appeaL 
'  Lofd  Gtenlee  concurred. 

hitd  PkmiUy  vtba  of  the  same  opiiiiaBQ:  It  is  too 
iile  WW  to  go  back  upon  the  doctrine  of  hmajide 
sMBamptioti,  as  applied  to  contoact^  of  tiiis  descrip- 
iML  tlnqnestioiiaUy,  the  efiect  of  the  ie^lication  of 
ftitdoetrine  to  tids  particular  case  is  anomalous,  as 
iheiMdt  is  that  the  landlord  gets  no  benorfU;  £rom  his 
ictioa  by  gaining  his  cause.  But  ^bm^  tmeanawer  to 
tkt  plea  is  the  maxim,  that  maju9  et  nuitMinen  t(U 
fmt^ciem.  The  same  argmnent  wias^  used  in  the 
CM  of  Carnegie  v.  Scott ;  and  it  was  a  consideration 
rfttulse  consequences  that  influenced  me  when  I  pto* 
umneed  the  first  interlocutor,  as  Lord  Ordinary  in 
dot  cause,  by  which  I  found  violent  profits  due.  Af-- 
terlbad  done  so,  the  judgment  was  pronounced  in 
tile  cases  of  the  Queensberry  leases,  which  induced  me 
teTwall  that  interlocutor,  and  to  order  meroorialti. 

E  2 
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86  Nov.  isaa  J  jjjgjj  altered  my  views  in  consequence  of  the  judg-* 

MaxireU,  &c  ment  of  this  Court,  and  of  the  House  of  Lords,  in 

V.  liead.         those  cases,  and  came  to  the  opinion  which  I  after- 

Bona  Fide      wards  delivered  in  the  case  of  Carnegie  i).  Scott,  and 

oMumpium,  ^jjj^jj  J  g^m  retain,  that  violent  profits  are  not  due 

till  a  coMcientia  rei  aliefue  is  induced  on  the  mind  of 

the  defender,  and  that  such  knowledge,  or  consdentiOf 

cannot  be  held  to  have  taken  effect  in  the  present  case 

before  the  date  of  the  judgment  of  the  House  of  Lords* 

I  think  that  the  decision  of  that  House,  on  the  ques« 

tion  with  the  Queensberry  tenants,  settles  this  prin« 

ciple. 

Lord  AUoway  concurred.  The  pursiiers  misappre- 
hend the  principle  on  which  the  doctrine  of  bona  fide 
consiunption  rests.  It  results  from  possession ;  and 
whenever  a  party  is  in  honafide^  and  in'possession  un« 
der  a  title  which  requires  to  be  reduced,  or  set  aside 
by  process  of  law  before  the  subject  can  be  evicted 
from  him,  he  is  entitled  to  retain  possession  till  the 
issue  of  the  law-suit,  and  to  plead  bona  fide  consump^ 
tion  against  a  demand  for  repetition  of  the  fruits.  I 
dissented  from  the  judgment  in  the  case  of  Carnegie 
r.  Scott,  because  I  doubted  whether  Miss  Scott  had  I 
ever  had  legal  possession  under  the  lease  on  which  Ai&  ! 
foimded,  because  the  action  of  removing  was  raised 
immediately  on  the  death  of  her  predecesdoi' ;  and  I 
also  doubted  whether  the  terms  of  the  judgment  of  the 
House  of  Lords  in  that  case  did  not  preclude  us  from 
entertaining  the  question. 

Lord?  Ordinary,  PUmiUy  and  Mackenzie.  Act  Skene^ 

Shaw  StexvaH.      Alt  J.  J.  Murray.     W.  Patrick^  W.  S. 
and  W.  A.  Martin,  W.  S.  Agents.        F.  Clerk. 

U. 
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SECOND  DIVISION. 

No.  XIV.  27  November  1828. 

Mks  M*CRIE  ok  TULLOCH,  and  Others, 
DAVID  LOTHIAN, 

AsiESTMEKT. — A  wofTant  having  been  obtained,  un^ 
der  a  sequestration,  to  sell  part  of  a  tenants  effects 
for  payment  of  the  rent  then  due,  and  he  having  au.-- 
ikarised  the  auctioneer  to  sell  the  whole  of  his  effects 
far  payment  also  of  the  current  rent,  and  aU  other 
ddris  due  to  the  landlord,  and  to  take  bills  in  his 
i&e  auetioneet^s)  name  for  the  price,  accounting  to 
Ae  tenant  Jbr  the  surplus,  the  residue  was  effec-^ 
tsaUy  attached  by  an  arrestment  used  in  tJie  hands 
^the  auctioneer  during  the  currency  of  the  bills. 

WiLUAM  Drummokd,  the  tenajit  of  the  farm  of 
Nether  Dalkeith,  having  fallen  into  arrear  of  rent,  the 
lAde  of  his  farm-stocking,  &c.  was  sequestrated  at 
the  instance  of  the  landlady,  in  security  both|  of  the 
lent  past  due,  and  of  that  for  the  current  term.* 
On  the  87th  of  August  1822,  the  sherifT  granted  his 
warrant  to  sell  as  many  of  the  effects  as  would  satisfy 
tke  rents  then  due,  and  expenses  of  sale,  &c.  Before 
^aale  under,  this  warrant  took  place,  Drummond 
granted  a  renunciation  of  his  lease,  and,  along  with  it, 
t  letter  to  the  landlady's  commissioner,  authorising 
Um  *  to  carry  the  warrant  of  rouping,  which  he  had 

*  already  obtained,  into  execution,  not  only  for  the  rents 

*  already  due,  but  for  the  current  rent,  and  for  any  othep 
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»y  Nov.  ma. «  claims  due  by  him  to  the  proprietrix,'  &c,  *  Any  sur- 

TttUoch,  Ac.   '  Pl^^  arising,  after  you  have  sold  my  effects,  to  be  ac- 

«.  Lothian,     <  counted  for  to  me  by  your  agent,  Mr  Moncrieff,  wri- 

ufrrMAnmt    ^  ter  in  Perth„  i!^ho  is  atftill  liberfy  to  subscribe  the  ar- 

'  tides  of  roup,  and  to  draw  the  bills,  and  receive  the 

*  C98h  frofn  the  purchasers.    Credit  to  be  glveu  in  the 

*  articles  of  roup.* 

Under  this  authortty,  Mr  M^ncrieff  {the  OietifTs 
commissioner,  and  landlady's  agent)  sold  the  whole  of 
Drummond's  crop  atnd  stoddng;  partly  for  ready  mo- 
ney, and  partly  for  bills  payable  to  himself  at  Whit- 
sunday 1SS8.  The  ready  money  wbb  not  sufficient  td. 
pay  the  rent  due  to  the  landlady,  and  secured  :to  her 
by  the  sequestradoa ;  the  boliEaice,  therefiNre,  for  which 
Mr  Moncrieff  was  to  account  with  Drummond,  arose 
solely  from  the  sums  doe  upon  the  bills. 

On  the  22d  January  ldS8,  during  the  currency  of 
the  bills,  the  claimants,  Mrs  Tullodb,  &c.  who  were 
creditors  of  Dnunm(»id,  used  an  arrestihent  in  the 
hands  of  Moncrieff  over  the  balance  due  by  him  to 
Urummond ;  and  on  the  81st  May^  a  few  days  after 
the  bills  were  paid,  a  second  arrestment  was  used  by 
the  other  claimant,  Lothian.  Mr  Moncrieff  raised  a 
process  of  multiplcpoinding  before  the  sheriff  <^  Perth*-, 
shire,  in  whidi  appearance  was  made  for  both  the  dai«- 
mants,  as  well  asfinrthe  oommon  debtor;  and  the 
question  at  issue  was,  whether  there  was  any  fund  iir 
Mr  Moncrieff*8  hands,  during  the  cumncy  of  the  MUs^ 
which  could  be  attached  by  the  former  anestmMt  ? 

There  .was  some  disoession  in  the  inferior  eourt^ 
whether  Mr  Moncrieff  was  to  be  hdd  as  having  geiN 
ranteed  the  bills,  and  was  entitled  to  charge  €lel  crederp 
commission  on  the  whole  amount  of  the  sale ;  but  the 
Court  was  ultimately  of  opinion  that  this  circumstaoeQ 
did  not  materially  affect  the  vatidtty  of  the^fifet  ar-* 
vestment. 
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Tksberiff  pronounoed  the  following  iaterlocutoi:  ^^g*y^^- 

*  this,  from  the  table  of  fees  adopted  in  this  court^Tidiock,  ftcb  * 

*  Aat  a  person  having  the  charge  of  a  roup,  taking^  ^^^^    * 
'  place  in  consequence  of  the  sheriff's  warrant,  is  held 

*  haUk  fbr  the  amount  of  the  roup-roU,  and  is  allowed 
'  at  the  rate  of  2}  per  cent,  npon  the  amount  of  the 
'  proceeds,  if  for  ready  money,  and  5  per  cent,  if  on 
'  credit,  for  his  trouble  and  risk  ;  Finds,  that  the  pur- 
'  mer's  charge  in  this  case  must  be  regulated  accor- 

*  din^y,  and  cannot  be  affected  by  the  circumstance 

*  of  his  stating  an  account  at  a  lower  rate,  in  the  he^ 
'  lief  that  the  commmi  debtor  was  to  pay  the  landlordi 
^  and  take  up  the  biUs,  as  promised  in  his  letter  of  TtU 
'  January  182S ;  and  that  the  pursuer  was  to  incui; 
'  9a  reqpoQsibility,  but  whicjli  promise  was  not  ful<^ 

*  fiOed,'  &c. :  Finds,  that  the  pursuer,  being  re^ 
'  qMMisible  for  the  proceeds  of  the  roup,  leaving  it  to 

*  ham  to  render  the  same  effectual  as  he  inclined,  h^ 

*  was  debtor  in  the  proceeds,  less  his  claim  for  troubli^ 
'  and  diabnnements,  from  and  after  the  22d  October 

*  188S,  the  day  of  roup,  and  that  the  claimants  must 

*  be  preferred  according  to  the  priority  of  their  arrest- 
'  aents :  llierefore,  prefers  the  claimants,  the  widow 
'  and  duldren  of  John  TuUoch,  primo  loco,  for  th^ 
'  principal  sum  oi  L.50,  with  interest  from  and  after 

*  the  8d  July  18S1,  and  the  claimant,  David  Lothian^ 

*  iecuMdo  et  ultimo  loco,  to  the  extent  of  the  balance ; 

*  and  deeema  accordingly.' 
lie  Lord  Ordinary,  on  an  advocation,  altered  thii| 

jodgasent ;  found  that  Mr  Moncrieff  couM  only  charge 
ihe  dH  credere  commission  on  the  portion  of  the  pro^ 
oeds  sold  on  credit,  which  was  required  to  pay  the  rent 
•mred  by  iht  sequestration ;  but,  quoad  ttAira,  that  he 
Ineiffred  no  responsibility  for  the  bills,  and  was  nojb 
debtor  to  Drunuucmd  for  their  contents ;  and,  there* 
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27JJ«wW8.:£^j^^  preferred  Lothian,  the  second  arrester,    to  the 
TuUcch,  &c.   fund  in  medio.* 

«.  JUoUiiaiju    . 


Arretimen^. 


*  The  inljerlocutor  of  the  Lord  Ordinary  was  as  follows  z, — '  TJhe  Lori 
^  Ordinary  having  heard  parties  at  the  Bar,  and  having  since  advised  this 

*  process  of  advocation,  in  "A'hich  the  record  has  been  closed.  Finds  that 
^  'William  Drummond,  tenant  to  the  liight  Honourable  Ladjr  Keith  in 

*  the  farm  of  Nether  Dalkeith,  at  a  rent  of  L.64  sterling  yearly^  fell  'v^ 

*  arrear  of  rent  in  the  year  1822  ;  and,  in  the  harvest  of  that  year,  a  se- 

*  questration  was  awarded  by  the  sherifl'of  Perthshire  for  payment  of  lent 

*  then  due,  and  for  security  of  the  year's  rent  then  current :    Findii  thal^ 

*  on  22d  August  1822,  warrant  was  granted  for  a  sale  of  Drununoiid*s 

*  effects,  to  the  extent  of  paying  L.32  as  half  a  year's  rent  then  payable, 

*  and  for  expenses  ;  and,  foreseeing  that  he  could  not  continue  to  posiess 

*  the  farm,  Urununond  granted  to  Mr  Loch,  the  landlady's  commiasiapet^ 

*  a  letter,  agreeing  to  remove  at  Martinmas  next,  and  proceeding  thus  :— 
(Sept  537-  1822)  ^^  As  I  am  anxious  to  save  any  additional  expense  being 
f^  incurred  in  securing  the  landlord's  ri^t  o^  hypothec  tor  the  curveot 
^  year,  payable  at  Candlemas  and  Lammas  next,  I  hereby  authorise  yo|i 
**  to  carry  the  warrant  of  rouping  you  have  already  obtained  against  me 
**•  into  execution,  not  only  for  the  rent  already  due,  but  for  the  curreot 
*'  rent,  and  for  any  other  claims  due  by  me  to  the  prc^rietrix  wad/^wf 
*^  lease,  or  otherwise,  and  for  the  interest  and  expenses  already  incurred^ 
**  or  to  be  incurred,  in  carrying  the  said  sale  into  execution  ;  any  surplus 
**  arising,  after  you  have  sold  my  effects,  to  be  accounted  for  to  me  by>your 
«(  agent,  Mr  Moncrieff'.'    Finds  that,  in  consequence  of  this  consent,  Mx 

*  Moncrieff  sold  the  whole  of  Drummond's  effects,  whereby  he  realised  a  • 

*  sum  of  L.  190.  6s.  7d.  of  which  L.31.  7s.  lid.  was  paid  in  ready  money, 
f  and  for  the  balance  bills  were  taken,  payable  to  Mr  Mqncrfeff  at  Whit* 

*  Sunday  1823;  and  that  this  gentleman  did  not  consider  himseli'as  acting 

*  under  the  sheriff^'s  authority  is  proved  by  his  never  having  made  any  re- 
!  *|K>rt  of  the  sales  to  the  court,  which  otherwise  he  was  bound  to  have 

*  done  t  Finds  that,  by  the  interlocutors  of  the  sheriff*,  it  is  established  ts 

*  be  a  rule  of  his  court,  that  a  person  entrusted  with  a  warrant  of:  roup  un- 

*  der  a  sequestration,  is  held  to  be  liable  for  the  amount  of  the  roup-roll, 

*  and  is  allowed  at  the  rate  of  two  and  a  half  per  cent  on  the  amoust  of 

*  the  proceeds,  if  for  ready  money,  and  ^ve  per  cent,  if  on  credit,  for  his 

*  trouble  and  risk :  Finds,  that  this  rule,  which  establishes  a  responsibility 
f  on  the  person  executing  a  warrant  of  roup^  and  grants  a  very  high  (M 

*  crwtere  commission,  can  extend  no  further  than  the  sales  for  which  ivpxt- 

*  rant  could  be  granted ;  and,  consequently,  its  utmost  extent  in  this  case 

*  can  be  to  the  amount  of  the  rent  which  was  secured  by  the  sequestratiou  ; 

*  Finds  th^ty  on  the  amount  of  these  sales,  Mr  Moncrieff'  was  entitled  t» 

*  the  del  credere  commission  on  what  was  due  by  bills  granted  by  the  pu& 
'  chasers  at  the  wles ;  because,  although  these  sales  were  made  by  Drum- 

*  mpnd'^  consent,  the  rents  were  secured  by  the  sequestration,  and  Mf 
f  Moncrieff'  could  not  shake  himscll'  free  from  his  responsibility  to  the  isnd- 
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MnTuBoch,  &c.  (the  first  arrestei^)  reclaimed ;  27  Nov  ma. 
aitk  question  was  argued  in  lases,  in  which  they^^^^j^^^ 

V.  Lothian. 

ArretifMni> 
*  Urs  Bift  qmai  idlfUj  in  ao  fiur  as  the  sales  were  made  by  Brumtnond's 


t  akine,  which  they  were,  and  must  have  been,  after  yielding  a 
*§3&aBacj  to  pay  the  rent.  Finds  that  the  rules  of  the  sheriff  court  can- 
*iHta{iply :  Ffaids  that  the  responsibility  incurred  by  del  credere  is  an  ex. 
*towjiimy  undertaking,  not  to  be  presumed ;  and  there  being  not  only 
'  JM  eTidenee  of  Mr  Moncrieff  agreeing  to  stand  del  credere  to  Drummond, 
«Bui  the  latter  allowing  a  commission  of  five  per  cent  on  the  amount  of 
*lhefldes,biitthe  contrary  seems  to  have  been  understood,  aag-appears 
'6«ai  Mr  Hoocrieff's  own  letter  of  6th  May  1823,  Mr  Moncrieff  is  not 
^CBtiUed  to  the  extraordinary  commission  on  the  amount  of  the  reversion 
«dKto  Bnnmnond  after  paying  his  rent :  Finds  that,  in  January  1823,  an 
'sDCiteent  wasiised  by  Mn  M<!ree  and  others  in  Mr  MoncrleflTs  hands, 
*■  debtor  to  Uriimmond;  on  91st  May  1823,  another  arrestment  was 
*i9ed  m  his  hands  by  Mr  LK>thian  ;  and,  lastly,  a  second  arrestment  by 
'Mr  Lothian  in  December  1836,  all  in  the  character  of  creditors  of  Brum. 
*BiBd:  Finds  that,  hi  so  fiur  as  Mr  Moncrieff  was  possessed  of  funds 

*  Bttanry  to  pay  the  landlady's  rents,  such  funds  were  no  way  afiec<«. 
'tei  by  fbe  arrestments,  and,  consequently,  they  did  not  affect  the 
'BBsiyBoney  afiiresaid,  obtained  at  the  sale,  which  belonged  to  Lady 
'  fi^:  Finds,  That  at  the  date  of  Mrs  M*Cree*6  arrestment  in  January 

*  MS,  all  the  bills  taken  at  the  roup  were  in  Mr  Moncrieff*8  hands,  not 

*  ptyaUe  tBl  Whitsunday  following ;  and  even  if  Mr  Moncrieff,  by  being 

*  npgnnhle  tor  tiie  sums  in  thes^  bills  tp  the  amount  of  the  rent  secured 
*bf  lequetftration,  could  be  held  to  \te  the  debtor  personally  for  them, 

*  vfcicfa  the  Lord  Ordinary  doubts,  the  arrestment  used  by  Mrs  M'Cree 
'  csild  BSC  attach  these  funds  which  were  due  to  the  landlady,  and,  quoad 
'  aBrii,  eould  not  attach  the  money  d)ie  by  the  bills,  which  was  not  then 
'  pjabie:  Finds,  That  when  Mr  Lothian's  arrestment  was  used  uppn  21st 

*  H^  1823)  the  whole  money  due  by  the  bills  is,  by  Mr  Moncrieff,  ad- 

*  Billed  to  hare  been  recovered  by  him,  except  a  sum  due  by  a  Mr  Bax- 
'  ter,  &r  L.29.  7s.  and  three  other  small  sums,  amounting  together  to 

*  L 4. 4s.  2d. ;  but  which  sums  were  attached  by  Mr  Lothian's  second 

*  ■ncitment  in  December  1826,  while  Mrs  M<rfee  used  no  other  arrest- 
'  not  than  the  one  in  January  1823 :  Therefore,  advocates  the  cause  t 

*  FiBd%  That  Mr  MoncriefiTs  commission,  in  place  of  L.8.  14s.  7d.  the 

*  na  allowed  by  the  sheriCT,  ought  to  be  stated  at  L.6.  7s.  5d.  being 

*  A^snt  OD  that  poxtioD  of  the  proceeds  sold  on  credit,  and  applied  in 
'  layment  of  the  rent,  and  2^  per  eeni.  on  the  remainder,  and  modifies  the 
'  9aA  commisnon  accor^ngly :  Finds,  That  after  making  this  correction, 
'  tkeftmd  m  meAo^  in  place  of  L.65.  168.  lOd.  as  found  by  the  sherifiT, 

*  aaemtB  to  l^M.  4a.  as  at  ist  December  1824,*' the  date  of  the  sheriff's 

*  iBfaeriooitor ;  and,  in  reelect  that  Mr  Lothian's  claim  exceeds  that  sum, 

*  pdta  him  to  the  whole  thereof,  with  interest  from  that  date  at  the  rate 
*^^fneenL  and  decerns  accordingly  s  Finds  Mr  Lothian  entitled  to 
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nJToT^^^j^^^  the  goods  sold  were  aU  hypotlmcated, 
TuUoch,  &c  in  consequence  of  tlK  sequestration,  for  the  rent,  moi 
V.  Lomaju  ^Yi^^  MoncrielSr,  the  seller,  could  not  free  himself  of 
his  responsibility  to  the  landlady,  nor,  consequently, 
of  the  risk  of  the  debts ;  and,  therefor^  Hwt  the  piAg^ 
ment  of  the  sheriff,  which  found  him  to  have  stood  del 
credere  for  the  whole  proceeds  of  the  sale,  was  well 
founded.  But,  at  all  events,  and  however  the  charge  of 
a  del  credere  commission  upon  the  surplus  might  be  diSr 
posed  of,  that  Moncrieff,  acting  as  commissioner  aad 
trustee  for  all  having  an  interest,  and  being  bound  to 
account  to  Brummond  for  the  i»'oceeds,  was  the  pr€H 
per  creditor  in  the  bills,  and  the  only  person  entiUed* 
to  discharge  the  purchasers  at  the  roup ;  and,  cons^ 
quently,  that  he  was  debtor,  under  a  proper  Jtu  cre^ 
din,  to  Drummond  for  whatever  balance  might  bei  re-] 
covered  of  the  proceeds,  after  paying  the  pre£e|*able 
debts,  from  the  date  of  the  sale ;  and  that  the  pgcseat 
was  not  a  question  about  the  arrestment  of  bills,  as  it 
was  not  the  documents  in  Mr  MoncrieflTs  haads,  bat  the 
balance  that  might  arise  on  the  sale  of  the  stocking; 
which  was  attached,  and,  consequently,  that  the 
authorities  quoted  by  the  respondents  did  not  afyly ; 
Creditors  of  Gordon  r.  Innes,  19th  Feb.  1740,  Fol:  Diet. 
(Mor.  715).  In  the  cases  of  Thorold  v.  Forrest  and 
Sinclair,  5th  March  1767»  and  the  subsequent  case  aris- 
ing out  of  it,  14th  July  1768  (Mor.  758  and  754)  thcj 
present  point  does  not  appear  to  have  been  pleaded; 
This  is  properly  a  question  of  the  arrestment  of'  a/tt^ 
crediti,  and  is  ruled  by  the  decisions  of  Cross  JuuL 
Bogle  V.  More,  Slst  Feb.  1775  (Mar.  757) ;  Gnenmr 
If.  Ramsay,  25th  Feb.  1780  (Mor.  759) ;  and  Kyi^s 

Trustees  v.  White,  14th  Nov.  1827. 

_    '^     ,     .     .  .    ,  -   * 

*  his  expenfles ;  allows  an  account  thereof  to  be  gWen  ifli,  and  remits  to  the' 
&  Auditor  of  Court  to  tax  the  ssnie^  and  t^  report.' 
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nip  vere  paid,  there  was  nothing  in  the  hands  of  xuiiocb,  &&  . 
IfMoieff  which  could  be  the  sul]{ject  of  arrestment  ""'^^^ 
Be  did  not  guarantee  the  bills,  and,  consequently,  the  Arrennm^^ 
MDami  delrtor  had.  no  claim  ^  debt,  ncur  even  of  ac» 
ewBtiiif  if;ainst  Mm,  until  the  money  was  paid*  AU 
ttat  he  eoidd  have  demanded  previously  waa^  that  the 
Ul§  ghoald  be  made  c^er  to  him  in  wder  that  he  might 
MDver  payment.  It  was  a  claim  for  the  ipsa  corpora 
rfthe  biUs ;  and  acpofdi^g  to  all  the  authorities  these 
SR^like  bags  d  mopey,  incapable  of  being  made  the  sub^ 
jptB  id  anestmezft ;  Fewtress  and  Boberts  r.  Thorold^ 
UCbJulyJ7<i!B  (ff^r.  7^4);  Haddow  r.  Campbell^ 
91k  Dee.  1796  fMor.  76») ;  Dick  «.  GoedaU,  1st 
Ant  1815;  and  Dualop  if.  Jap^  21st  Feb.  I7&a^ 
(Mar.  751) ;  which  last  ease  proves  that  the  pro? 
perpiirlies  in  whose  hands  to  arrest,  previous  to  the 
pqmeDt  of  the  bills,  would  have  been,  the  purchasem 
at  the  lonp^  who  were  property  the  debtors  of  the 
:debt<nr. 


Ilk  Court  (the  Lord  Justice-Clerk  dissenting)  ~wa« 
rf<fui»n  that  the  first  arrestment  was  effectual ;  and, 
tkoefore,  altered  the  interlocutor  of  the  X>ord  Ordit 
Miy«  and  returned  to  the  judgment  of  the  sheriff. 

Lvd  Gienle0^ — It  is  perhaps  not  necessary  ^o  de-; 
tcnnine  tlie  precise  situation  in  which  Moncrieff  stooc^ 
inth  ngard  to  his  responsibility,  as  under  a  del  cfig-^, 
Arfowunianmfor  the  foiUs.  That  maj  affect  lik^ 
mtmai  which  he  is  entitled  to  chat^  for  his  commifft 
Mioa  the  sale ;  but  it  does  not  enter  materially  intu 
Ae^Mstionat  issue  between  the  two  claimiints  in 
tte  ]Dultiplq>oindinf  „  which  is  merely  whether  thcf 
fint  arrestment  was  competent.  This  depends  upoflC 
die  fact  whether  Mr  Mouorieff  was  liable  to  be  cadle^ 
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'w^w*^  to  account  at  the  moment  when  the  arrestment  was 

Talioch,&c.   iised. 

©.  Lotibian.         jj  jg  ^^j  ^yie  nomeu  debiiiy  nor  the  fund  properly 
Aftatment.  Speaking,  that  is  attached  by  an  arrestment,  but  the 
right  of  calling  to  account.  Now,  Moncrieff  conducted 
the  sale  as  factor  and  trustee,  not  only  for  Drum- 
mond,  but  for  the  landlady ;  and  he  was  liable  to  ac« 
count  to  Drummond  for  the  balance,  after  payment 
of  the  preferable  debts.     This  was  a  trust  in  which 
third  parties  were  interested,  and  which  Drummond 
was  not  at  liberty  to  extinguish.      Moncrieff  was, 
therefore,  not  merely  an  interposed  person  between 
him  and  the  purchasers,  holding  the  bills  upon  his 
account,  but  he  was  the  proper  creditor  in  the  bills, 
and  the  only  person  entitled  to  uplift  them,  and  to 
discharge  the  debtors,  holding  the  proceeds  of  the  sale 
under  ^jtis  credifi  of  accounting  to  the  common  debtor 
for  the  balance. 

Now,  I  think  that  he  was  liable  to  this  accounting 
from  the  date  of  the  sale,  and  he  appears  actually  to 
have  been  called  upon  by  the  common  debtor  to  ren- 
der it  previous  to  the  date  of  the  first  arrestment 
No  doubt,  if  he  did  not  stand  del  credere  for  the  bills, 
the  amount  of  the  sum  due   under  the  accounting 
would  be  uncertain,  until  they  were  paid  ;  but,  in  this 
case,  although  the  amount  of  the  sum  due  might  be 
uncertain  at  the  date  of  the  arrestment,  yet  the  right 
of  the  common  debtor,  whatever  might  be  itd  amount, 
existed  at  the  moment,  and  was  validly  attached  by 
the  arrestment.     This  case  is  similar  to  that  of  the 
creditors   of  Gordon  t?.  Innes.     Where,  indeed,  the 
right  of  a  trustee  holding  bills  is  of  that  nature, 
that  it  can  be  instantly  extinguished  by  the  common 
debtor  calling  upon  him  to  make  them  over  to  him, 
the  trustee  may,  in  that  case,  be  considered  merely  ^ 
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akody  and  tbe  common  debtor  is  the  proper  creditor^  ^^^•^■••' 
of  tke  granters  of  the  bills,  and  may  discharge  them.  Tuii«ch  &&  «. 
M  the  trust  in  the  person  of  Moncrieff  was  not  of  Lotiuan. 
tint  nature,  for  he  was  entitled  to  keep  the  bills  and  to  Arr$iimnL 
mover  the  proceeds  for  the  payment  of  the  rent  which 
VIS  secored  by  the  sequestration,  and  all  other  debts 
iae  to  the  landlady*    Whatever,  therefore,  may  be  the 
case  with  regard  to  the  amount  of  the  commission  ta 
lie  charged  by  Mr  Moncrieff,  as  to  which  the  parties 
hare  had  very  little  argument,  I  think  that  the  she«. 
itff*s  interlocutor  is  well  founded  as  to  the  ranking  ^ 
the  arrestments. 

LordJtistice  Clerh. — I  should  be  very  glad  if  we. 
tonld  bring  this  case  within  the  rule  of  that  of  Kyles 
Tinstees,  and  the  others  in  which  we  have  found  that 
tjtu  credUi  might  be  arrested.  But  I  do  not  think  that 
there  was  any  right  of  calling  to  account  here  for  the 
bills,  but  only  for  the  money  actually  recovered  ;  and, 
tonaequently,  if  Moncrieff  did  not  stand  del  credere  (of 
whidi,  I  agree  with  the  Lord  Ordinary,  there  is  no 
evidence)  there  was  no  sum  due  by  him  which  could 
be  attached  by  the  first  arrestment. 

Lord  AUoway. — I  think  the  first  arrestment  validj 
tad  that  the  case  of  the  Creditors  of  Gordon  v.  Innes  is 
decisive.  Even  the  right  of  calling  to  account  a  trustee 
who  is  vested  with  an  heritable  estate  maybe  arrested, 
as  has  been  found  in  the  cases  of  Grierson  and  Ramsay 
snd  of  Kyle's  trustees.  If  the  del  credere  commission  is 
properly  allowed,  that  is  decisive  of  the  .case,  as  it 
would  make  Moncrieff  the  proper  debtor  of  the  com* 
HMm  debtor  for  all  the  proceeds  of  the  roup  ;  and  I 
tbisk  that  the  sheriff's  interlocutor,  on  that  pointy 
founded  cm  the  practice  of  his  court,  is  correct,  and 
^  it  is  impossible.;  to  divide  the  sums  on  which  the 
id  credere  risk  was  incurred  from  the  surplus,  as. the 

Urd  Ordinary  has  done. 


»8 
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TtiUoeh,  &e. 
tk  Ijothian. 

ArthtimenL 


t/^/iJa      i^^^  Pft«w%.—dn  considering  this  case  idatiir^f,; 
I  have  come  to  be  of  opinion,  that  the  riew  taken  if 
Lord  Olenlee  is  correct.     The  cause  has  been  com*^ 
plicated,  but  the  main,  and  only  question  necessary* 
for  us  to  decide  is,  whether  the  arrestment  used  hy 
If rsf  TuUoch  in  the  hands  of  Moncrieff,  in  Januarjf 
1823,  when  ihe  bills  granted  by  the  purchasenv  at  the 
roup  were  in  McmcriefiTs  hands,  and  not  payable  tiSI 
May,  was  effectual.     This  depends  upon  the  nature  of 
the  right  which  Druramond,  the  comihon  debtor,  had 
birer  the  funds  in  the  hands  of  MoncriefF.     If  it  was 
a  right  to  call  him  to  a  general  accounting,  the  U^ 
restment  was  competent.    This  is  establi^ed  hy  the 
eases  of  Grierson  r.  Ramsay,  Dunlop  v.  Japp,  a&3 
Kyle's  Trustees  r.  White.    If,  on  the  other  hatid;  ft 
was  a  right  over  the  bills  themselves — if  DmmiAond 
could  have  demanded  the  ip^a  corpora  of  the  hWk 
to  be  delivered  over  to  him — and  if  he  could  hare  Aiih 
charged  the  debtors,  then  the  arrestment  was  not  com^' 
pertent.     This  was   the  import  of  the    only   point 
which  applies  to  the  present  question,  in  the  case  df 
Pewtress  and  Roberts  v.  Thorold.     It  is  more  doubts 
ful  wtiether  Moncfieff  had  right  to  charge  del  credere 
commission ;  but  that  question  does  not  affect' the  ViA^ 
lidity  of  the  arrestment  used  in  his  hands.      His  dd 
ereilere  may  only  extend  to  what  was  necessaiy  to 
execute  the  sheriff's  warrant,  as  ii  arises  £rom  thc^ 
regulations  of  the  sheriff  court  as  to  stock  sold  tmder 
a  warrant.    But  liiis  does  not  affect  the  competency 
of  the  arrestments,  which  must  depend  upon  tfie  nd« 
iure  of  Drummond's  claim  against  him.    The  goodtf 
sold  were  in  two  situations.     1^^,  They  were  seques^ 
trated,  and  warrant  of  sale  granted  on  the  28d  August 
1823  to  sell  part  of  them  for  pa]rment  of  the  rent  then 
due.    This  warrant  did  not  specify  any  particular 
article,  but  applied  to  the  whole  stock  and  effects  ge^ 
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ncnUf,  autborising  the  messenger  to  sell  *  as  many  of  ^r^y*  ly 
•  Ae  effects'  as  should  be  necessary  for  the  purpose. Bulloch,  Jew. 
aig.  The  remainder  of  the  effects  could  not  have^<^^^°' 
ken  sold  without  the  authority  of  Drummond ;  we  ArmttMnk 
fflngt,  therefore,  look   at    the    terms   of  his   letter 
fitntiiig  that  authority,  in  order  to  discover  the  na« 
tone  d  the  trust  committed  to  Mr  Moncrieff.  Now, 
€a  looking  at  the  words  of  this  letter,  we  find  that  it 
aothorizes  the  landlady's  factor  *  to  carry  the  warrant 

*  of  nmping  already  obtained  into  execution,'  not  only 
for  the  rents  then  due,  but  also  for  those  of  the  current 
tmft,  and  all  other  sums  that  might  be  due  to  the . 
Indhidy;  and  then  the  letter  proceeds  to  say,  *  Any 
'  ttjphis  arising,  after  you  have  sold  my  effects,  to  be 
'  aocoonted  for  to  me  by  your  agents  Mr  Moucrieff, 
'  vho  is  at  full  liberty  to  draw  tiie  bills,  and  receive 

*  the  cash  £rom  the  purchasa^.'  Xiooking  at  these 
voris,  how  is  it  possible  for  us  to  separate  the  effects 
into  two  parcels,  and  to  sa^  what  part  was  sold  under 
each  authority  ?  Drummond  allows  Mr  Moncrieff  to 
idlthe^Hiale  under  the  sheriff's  warrant;  and  hte 
ri^  therefore,  could  be  nothing  else  than  a  general 
ri^  of  calling  upon  him  to  account  for  the  surplus^, 
fiecaald  have  no  right  to  daoim  delivery  of  the  bills, 
ifter  having  authorized  Moncrieff  to  draw  them, 
and  to  receive  the  eadi  from  the  purchasers,  and  to 
acamnt  for  the  surplus  I,  theifefore,  am  of  opinio* 
ttat  we  should  return  to  the  sheriff's  interloeutw. 

Ud  Oidinaryt  Crin^ie.     Act  Dean  qfFac.  (MoHCre{ff) 
AnLMnrray.  Alt.  Sandjbrd.  Ker  mADkkr 

ionj  W.  S.  and  Jd.  BfOKfi,  W.  S.  Agents.        F.  Clerk. 

u. 
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JOBSON  AWD  BAY.     ,     ,.,  :\  „i 
agaimt  .  -.   ■■■.    .a. 

LAMBERT.  :  ',.  . 

PlioCESS. — A  proce^  before  the  irtferior  omrtAt  thA 
imiance  if  a  eommUee  qf  a  kirk^esmon^  witk  ^^ 
currence  of  the  proeurator-^cal^  concluding^^f 
penalties  an  account  of  an  alleged pr(fanatiim  if  the 
SalAaih^  and  for  an  mterdict^-^fmmd  to  beM  crifm^ 
nalprocesSf  and  that  advocation  was  not  campeteat 
to  the  Court  of  Session,  although  ihe^, pursuers 
agreed  to  depart  from  the  conclusion  for  penaltie^i 

The  advocators,  members  of,  and  as  a  committee  8U« 
thorised  by,  the  kirk^session  of  Dimdee,  with.q^iMnM'- 
renoe.  of  the  procurator'-fiscal  of  the  coimty^  .ptji^v^^ 
a  petitiou  and  complaint  to  the  sheriff  of  Foddp^ps^jpe, 
libelling  on  vaifioua  Scota  acts  against  the  profa^aff^B 
of  the  Sabbath ;  and  setting  forth  that  the  T^jfOfo/Slie^ 
master  of  the  steam-boat  Rapid,  hj^  been  in  t^.pi^u;- 
tice  of  plying  with  his  ateam-bqat.on.SabbflJt^wsb^i 
tween  Dundee  and  Broughty  Ferry.     The  jg^til^ 
concluded  for  payment  of '  the  penalties  authorised  by 
*  law  against  Sabbath-^breakers/  and  for  an  ip^xjf^jft 
In  answer  to  this  petition,  it  was  pleaded^  If^.T^ 
the  petitioners  had  no  title  to^  prpsecute.    Sd,  .That 
the  sheriff  had  no  Jurisdiction^  as  the  offence  eovi-r 
plained  of  is  said  to  have  been  committed  within  the 
jurisdiction  of  the  High  Court  of  Adqairalty.    9d, 
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Dot  Ae  Kbd  was  laiil  in  too  vague  and  general  terms^  ^  ^o^- 1^^^ 

aidU  not  conclude  for  any  specific  penalties.  jiblo^^TT  v 

Tbe  sheriff  dismissed  the  petition  and  complaint,  Lambert 
jnocipally  on  the  ground,  as  stated  in  a  note,  of  want     PJ^^. 
ofjnrisiiction,  and  that  the  pursuers  had  not  produced 
f  saffident  title. 

Tbe  oomplainers  presented  a  bill  of  advocation  to 
tfeGtmrt  of  SeteitMU  The  Lord  Ordinary  ordered 
tklrill  to  be  printed,  for  the  purpose*  of  heing  re- 
ported to  the  Court. 

His  Lordship  added  the  following  note : — '  Tlie 

*  Loid  Ordinary  has  great  doubt  whether  this  bill  be 
'  competent,  1^,  In  consequence  of  the  terms  of  the 
*act  1696«  c.  31,  which  expressly  prohibits  advoca- 

*  tioDS  of  all  the  said  processes  against  profanity  and 

*  immorality  ;  and,  2r%,  Because  the  matter  at  issue 
'  is  of  the  nature  of  a  crime,  and,  if  so,  cannot  be  en- 

*  tertamed  in  the  Court  of  Session.  The  Lord  Or- 
'  fiaary,  however,  deems  it  desirable  that  tbe  opinion 
'  of  the  Court  on  these  points  should  (if  it  be  conipe- 
'  teDt)  be  obtained  before  disposing  of  this  bill  of  ad- 
'  Tocation,  especially  as,  although  the  terms  of  the 
'  stttQte  aforesaid  be  against  advocations  in  such  cases, 

*  tbe  spirit  of  it  would  seem  not  to  apply  to  judgments 
'  itfbsing  to  grant  the  remedy  prayed  for  against  the 
'  proAmity  and  immorality  complained  of.' 

When  the  bill  came  to  be  advised,  the  advocators 
Proposed  to  depart  from  the  conclusion  for  penalties  in 
^  original  application. 

We  Court  were  of  opinion  that  the  prohibition  in 
^act  1696  did  not  exclude  an  advocation  to  the  ef- 
fctof  trying  the  questions  of  jurisdiction  and  title; 
hit  that,  as  the  process  was  brought  with  concurrence 
^'tb procurator-fiscal,  and  concluded  for  penalties,  it 
^  a  process  of  a^riminal  nature,  and  that  its  cha- 

F 
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^:^'  ^^  racier  could  not  be  changed  by  the  {mrsuers  notsr 

jQb809, 9u:.  0.  agreeing  to  restrict  their  libel  tQ  the  ^u^tion  of  in- 

ijambert^      terdict  alone ;  and*  therefore,  aflvpcfttion  was  uot  pom- 

Prooestl     peteut  to  the  Court  of  Sessioli.  .        ' 

The  Court  refui^ed  the  bill  as  incompetent. 

Lord  MeadawbanJc^  Ordinary.  For  advocators,  Dean^T 

Fac.  (Monoreif)  Tawse.  G.  Lyoti^  W.  S.  Ag*iitts 

For  respondent^  Ivtyry.  RUcfiis  and  Millers  W.  3^  • 

Agents.  JET.  Clerk. 

T. 
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No.  XVI.  29  November  182^. ' 

DALLAS 
against  ' 

MERRY.  '         • 

'  t ;  •  1  . 

Stat.  4  Geo.  IV.  c.  49.— Juhisdictiok 2.  For  the, ' 

purpose  qf  avoiding  payment  of  toll  ex^iblejrdm  * 
persons  passing  directly  Jrom  a  public  to  a  parish ' 
road,  several  individuals  having  purcJiased  a  sntaff^ 
piece  of  ground,  contiguous  to  the  tollbary  and  there*  ' 
on  formed  a  road^  which,  branching  off  front  t%e  pd^^ 
risk  road^  entered  the  public  road  beyond  both  the  ^ 
turnpike  and  the  boundary  of  the  trust  within  whicJi 
the  turnpike  was  situated— found  that  ffie  use  o^ 
ihis  new  road  was  an  evasion,  under  thegenertdromt  ^ 
act,  entitling  the  managers  of  that  trust  toprosedt^^ 
for  penalties.  "'"  '^ 

//.  A  sentence  of  the  sheriff  or  Justices  qf  peace,  tn%^ 
prosecution  for  thepenalHes  of  the  gen&ral  roddaci^  ^ 
is  not  sulked  to  review  by  any  form  qf  process. '^   *'^ 
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te  road  between  Edinburgh  and  Glasgow,  consist-  *^^^',^|?* 
bgotwhai  are  caDed  the  Bathgate  and  Shotts  roads,  ihaiM«.MeKb 

hjbai  undtf  two  separate  and  distinct  statutory*^' ^^ 

The  Bathgate  joins  the  Shotts  road  about '9ia<.  4  Gm. 


nfy  jrtnb  west  of  BftilliestoB  toU-bar^  #hieh  is  situ-zl^H^^ii^ 
iM  tf  die  juiictioa  of  the  Swinton  parish  road  with 
Ikft&gate  road,  so  that  persons  travelling  hy  the 
ftolto  and  Bathgate  road  to  the  village*  of  Swinton 
iM  neeessariiy  pass  through  the  BaiDieston  toll-bar. 

Mr  Merry f  who  resides  in  Glasgow,  and  is  proprie- 
tor of  eoal  worics  at  the  village  of  Swinton,  in  travel- 
ng  between  these  {daces,  formerly  used  the  line  of^ 
md  BOW  described — of  course  paying  toll  at  Baillie- 
^  But  he  and  several  other  persons,  having  re- 
cndy  parchased  or  feued  a  small  piece  of  ground  at 
Biiffieston,  made  a  new  road  connecting  the  Swinton 
&i  the  Shotts  I'bads,  and  thuff  avoiding  the  Baillie- 
fltatttompike.  TMs  new  road,  which  is  not  much 
mt  Iban  two  hundred  yards  in  length,  branches  off' 
from  Uie  Swinton  road  at  a  very  short  distance  from 
Alt  twnpiker  and  enters  the  Shottf  road  just  at  the 
^m^  of  the  two  trusts.  The  parties  did  not  appear 
k  We  had  atiy  other  object  in  acquiring  this  stripe' 
■|rwuid,  and  forming  the  road,  than  that  of  enabling 
(hem  to  use  the  Shotts  and  Swinton  roads  without 
pjfmt  of  the  toll  exigible  at  BaAKeston  bar ;  and  it 
*?>  their  avowed  purpose  to  throw  the  road  open  to 
%pttUicat  large  in  the  event  of  an  arrangement  be- 
i^cmidaded  with  the  managers  of  the  8tatute4abour 
disbursement  of  the  e^^pense  of  the  undertaking. 

ui  order  to  try  the  legality  of  this  proceeding,  the 
^Mees  of  {be\]Bathgate  road  presented  a  petition  to 
«^»?lwnff  ^  Lanar^ire  against  Merry,  setting  forth 
*  «%e4  Art  .of  evasion  of  toll  exigible  at  Baillieston 
^^oaing  this  new  branch  of  the  Swinton  road,  and' 
P2 


84  DECISIONS  OF  THE         .  No.  1«. 

^''^ilw^  concluding  for  the  penalty  of  L,5,  in  terms  of  the  4«th 
Dallas  v.Mer.  section  of  the  general  road,  act  (4  Geo,  IV«  4%  49) 

^^' which  enacts,  *  That  if  any  peiBon  sh^ih  wjjt^;  wy 

Stat.  4  Geo,    ^  hoTsc,  Cattle,  beast,  or  carciagje,  paas  from  apy  ^unir 

jurUdkHon.    *  V^^^  ^oad,  oveT  OTy  land  near  or  a^loiniqg^  thfjceto^ 

\  (not  beixig  a  public  high^^way)  and  suc^  peraop,  not 

*  being  the  proprietor,  or  occupier,  or  servant^  or  <)Q6 
^  of  the  family  of  the  pro{>rietor  or  oiecupier  of.  such 
'  lands,  with  inte^it  to  eyadei  the  paymept  of  the  tolls 
^  granted  by  any  act  of  Parliament;  or  if  any  pro- 
'.  prietor  or  occupier  of  any  s^utdi  land  shall  knowingly 
'  or  willingly  permit  any  person  {except  as  afb^^esaid) 

*  so  to  pass  over  such  land  with  such  intent ;  or*  if 

*  any  peison,  other  than  the  toUrgatheress,  shall  giye, 

*  or  if  any  person  shall  receive  from  any  person  otjher 

*  than  the  toll-gatherers,  or  forg^  counter&it,  or  altar 

*  any  note  or  ticket  directed  to  be  given,  with  intent 
'  to  evade  the  payment  of  the  tolls ; .  or  if  ^y  p^reioB 

*  shall  fraudulently  or  forcibly  pass  through  wy  ^U^ 

*  bar  as  aforesaid,  or  shall  leave,  before  comiiig  to  i^y 
'  toll-bar,  any. horse,  cattle,  beast,  or  carriage. whatfio* 
'  ever,  by  reason  whereof  the  payment, of  a^y  tolls^  or 

*  duties  shall  be  avoided  or  lessei^ed ;  or  if  any  person 

*  shall  do  any  other^  act  whatever,  in  order  tq  eyfde 
*.  the  payment  of  any  of  the  tolls,  and  whereby  the 
'  same  shall  be  evaded,  every  such  person  sh^,  for 

*  every  such  offence,  forfeit  and  pay  any  sum  ,not  ex- 

*  ceedlug  £5,'  , 

The  sheriff-depute  haying  visited  the  j^nanusses, 
and  considered  apian  of  the  same  made  under- au- 
thority of  the  Court,  pronounced  the  following  inter- 
locutor : — '  Finds  it  admitted  that^  on  the  .oqi^aaion 

*  more  particularly  lilu^lled  in  the  original  petitio^,)^* 

*  defender.  Merry,  in  travelling  from  Swinjt9n  to  Glas- 

*  gow  by  the  parish  road,  .which  terminate  ia,  the 
^  great  tumpike^-road  from  Glasgow  to  E^inbufgh, 
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*  W  BDt  pass  throngb,  or  pay  at  the  Baillieston  toU-^i)  Nov.  ifl28. 
•^fcr:  finds  that  the  defender  must  have  gone  through  naiill^CMer. 
'mH  toD-bar  if  he  had  not  passed  along  the  stripe  of'/-  _ 

*  pmmi  recently  acquired  by  the  defender  and  others,\^/aA  4  Geo. 
^  and  wUdi  has  been  by  them  converted  into  a  Po^id,^^;^^^/^^:^^ 
^  by  nUdi  a  passage  is  effected  frotai  said  parish  road, 
^tenniiiErting  at  a  point  on  the  tut1ipike*road  beyond 

*  srid  Baillieston  toll-bar  :*  Finds,  for  the  reasons  which 

*  afe assigned  in'  the  note  snbjoined,  and  upon  the  fair 

*  ad  legal  interpretation  of  the  act  4  Geo.  IV.  chap. 

*  9;  lifa^ed  oil,  that  the  defender  did  evade  the  toll- 

*  di^  at  said  Baillieston  toB^har :  Therefore,  finds 
^  hhn  liabie  in  the  modified  penalty  <9f  L.3.  2s.,  and 

*  decerns :  Finds  the  defender  liable  in  expenses.* 

In  tte  note  here  referred  to,  the  sheriff  remarked  : 
'  That  the  Swinton  parish  road  forms  a  junction 
'  irfth  fte  great  tumpike-road  beyond  the  Baillieston 
•'fc*;  which,  itadeed,  seems  to  have  been  placed  where 

*  H  is  fcr  Ac  very  purpose  of  drawing  toll-dues  from 
^'ttios^entering  the  turripike-road  by  two  parish  roads 
'•^WA  nearly  meet  within  a  few  yards  of  the  toU- 
■bar.  In  order,  however,  to  get  past  the  Builliestbn 
**^%tov  and  stffl  have  the  benefit  of  the  turnpike-road 
^W'CHasgow,  the  defender,  and  certain  other  persons, 
'  aeqi^  a  stripe  of  ground- whidi  is  converted  into  a 

*  roai,  and  thus  they  pass  along  the  back  of  the  toll- 
^  house,  and  get  into  the  turnpike-road  beyond  the 
'  bar,  and  into  a  different  trust,  thereby  preventing 
**fte^taBtees,  to  whom-tilie  Baillieston  bar  belongs^ 
■*  from  erecting  a  check-bar  for  the  protection  of  their 
'  iafefcat  It  is,  no  doubt,  said  by  the  defender,  that 
''ttiS'is  no  evasion,  because  he  does  not  thereby  use 

*  Wf  twt  of  the  turnpike^road  for  which  he  is  bound 
'Itt'p^yatifae  Bailfieistonbftr:  But  he  has  formerly 

*  Tad,'aEvd  mtst  have  continued  t6  pay  there,  unless 
^4kiB  had  ad^ypted  the  plan  of  converting  the  strijie  uf 
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ground  Into  d  bye-voad»'  &a  '  Ab  the  diipiitei  nxid 
stands  at  present,  it  neitbsr  leads  to  nor  from  anjr 
other  house  09  road^  except  the8winton  parish  toad  t 
and,  as  the  said  diqsuted  road  is  Uagier^  is  angled^  and 
is  no  way  so  convenient  fis  the  tumpike^road,  it  has 
neither  been  made,  juft  is  it  used  at^pre^ent^  £ar  any 
other  reason,  exeept  th^ti  by  adopting  it  in  going  P% 
and  coming  from  Olasgov  to  the  Swinton  parish 
road,  the  toll  i^t  Baillieston  is  evaded*  Use  defen* 
der  himself  has  sMd»  that  the  road^has  been  ^  made^ 
^  whereby  they  are  enabled  to  pass  from  the  Swdwbm 
^  road  to  the  Shotts  and  Glasgow  read,  wittxoiit  pai^ 
'  sing  the  Baillieston  bar;*  and  the  quMtioai  liare  jn^ 
volved  becomes  of  the  moreimpmrtancf,  as  «iie«de» 
fender  also  says  that,  ^hen  the  expense  of  mahing 
and  keeping  up  said  disputed  rqad  is  repaidt  ^  it  will 
^  be  thrown  open  to  the  public  at  la^ge/  So  that  i%  is 
in  contemplation,  that  all  persons  ooaaing  from  the 
populous  district  through  which  the  Swintan  read 
leads,  or  with  which  it  communicates,  ahalU  bf 
means  of  this  bye-road,  get  the  use  of  the  turnpike* 
road  to  Glasgow,  without  paying  at  BaUlieAon.  The 
success  of  such  a  proceeding  would  be  frau^t  with 
very  serious  consequences  to  the  trustees  on  th^  pub* 
lie  roads ;  for,  in  this  way,  wherever  a  parish  road 
entered  a  turnpike-road,  so  as  to  be  lisMe  for  UMf  it 
would  only  be  necessary  for  those  travelUng  stfid 
parish  road  to  acquire  a  stripe  of  grounds  ood^ 
vert  it  into  a  road,  and  evade  the  toll  exigible  by 
one  trust,  by  their  finding  their  way  into  another 
trust  This  seems  contrary  both  to  the  spirit  etad 
the  letter  of  the  act  of  Parliament,  The  de£»ider 
says  that  he  pays  various  othertcAIs  before  reaeUlig 
Glasgow,  without  being  subjected  t()  that  at  BaillifB^ 
ton ;  but  that  statement  is  not  reIiev«Bt,'  4fc^  - 
Idenry  preaeated  a  bill  of  f^jspennqn,  on  ihfgrwvi 
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iMtekai.aot  used  any  part  wbateTcrof  theroe^^y-y 
tpirrtiie  charger^s  mmMgemeiit ;  aa^  separa(tely,ijia]is«.Mer« 
ttH'Ihe  imid  in  question  was  made  oa  bis  own  pro-*'^'  ^^_^ 
|R^;    The  IiordOidiDary  passed  the. bill  :  'SiaL4G^ 


,IV.e.4». 


'IBmdaag^predaimed^  asuipkaded^h  The  com- 
filiiit  28  deadf  within  the  letter,  jof  the  statote*'' 
iass&r  as  the  saspender  avoided  payment  of  toll 
at  Bsillicsion,  by  ^  passing  from  a  tnm<^pijce  road 
land  net  a  pablio  higfa-way*'  And  it  is  im- 
t0  hold  that  the  complaint  is  not  also  within 
Iheqiiritof  the  art^merel^liecanae  the  snspeAder's  road 
off  firMn  the  tnmpake  road  just  at  the  com-^ 
of  that  portion  of  it  whkh  belongs  to' 
tke  diarger's  tmst.  As  to  this  questicMi,  the  Shotts 
ari'Bathgate  roads  form  one  ecmttnasd  line  of  public 
^S^1^r^,  however  they  may  be  divided  for  the  pur* 
pneaof  management. 

Ibeatatale,  no  doubt,  excepts,  the  case  of  persons 
ffbigmnc  their  own  Land^  after  leaving  the  turnpike 
vnd.  'But,  on  a  fair  eonstruction  of  the  whole  enaot« 
■hrt^  it  as  qaite  manifest  that  this  exception  is  inap* 
piiabletethe  drcamstances  of  tihe  present  casOf  ^niiere 
wwai  indiiriABals  ittiite  in  aequiting  right .  to  a 
iaail  patcli  <rf  gronnd^  for  the  sole  and  undisguised 
pvpoie  c£  enaUing  themselves^  and  ultimately  the 
pttc^to  avindi  a  tempike  on:  the  road  on  which  they 
Mnrd^  Widioat  tot^y  disregarding  the  obvious  de- 
ttpi^liw!:legislatnre,  it  is  impossiUe  to  hold  that 
tkaisinot  a  gross  contravention  of  the  enactment. 
.fiji!ia»  suspensiDn  is^  besides,  iacomp^tent.  By 
MioQ  llfl  of  the  statBte  in .  question^  it  is  enacted :  > 
^Untwhen^  by  tltiB.act»  the  adjudging  of  any  penal- 
^^Idtfeitase,  fine,  or  any  oth^r  matter,  is  commit* 
*ted  to^fhe.  stMriff,  Stewart,  or  the  jnstioes.of  the 
'•fnoB.  adseal>led.  in  their  quarter  sessions,  of  tlie 
*  several  shires  or  stewartries  in  Scotland,  the  judg* 
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^>iw*^ '  ment  of  sucli  sheriff,  fitewkrt^  or  jttstt<^;  a^^&n^Mfe 
Dallas «.  Mer-'  as  efoFjes^,  sliaU  he^fiiial  and  €!CN(iel^v^«i^  wmd^^jaha 

^y- *  not  be  subject  to  *  r^ew  fegif  iMlvt>cAtiaii&to)r  Veuspeii 

stnt^  4  G€o.     *  slon,  or  by  reduction,  or  by  any  other  process  o 

*  law  whatever,  any  law  or  usage  to  the  contrary  not 

*  withstanding/  The  sheriff  is  clearly  competent  U 
try  the  question,  whether  the  defender,  hy  the  ac\ 
complained  of,  Vwvatttge^tad  hiinrtlf  in  the  statutorji 
penalty.  The  judgment  may  be  erroneous  in  prind' 
pie ;- but  certainly  it  is  not  liable  to  objedfliouf'o»4hci 
ground  of  excess  of  power*  If  the  sheriff  is  empow- 
ered to  award  the  penalty^  he  nttiaft  of;  Aeee^fatt/  bave 
authority  to  determine  wdetiier  the  act  or  matter  eom" 
I^ined  x)f  is  that  to  which  tibe  penalty  by  la  w^  afCadbeft. 

Lord  Glenlee  was  of  opinion  that  the  bill  ought  to 
hai^  been  refused.    The  fact  that  the  susp^ckst  Is 
joint  proprietor  of  the  piece  of  ground  in  qmiationt 
considering  the  obj^  for  which  it  was   BOffoired, 
ceuld  net  entitle  him  to  plead  die  exception  of  the 
statute  apfdkable  to  proprietors  of  lands  adIjoiaiBg'tfae 
turnpike  load.     And,  therifore>  herisreiaMd  tmtbe 
6imp^  plea^  that  he  turned  off  from  tbe\piiUieM8d» 
just  before  he  came  to  that  part  of  it  uriiichv  is  wider 
the  managemenit  of  the  body  of  truirtaes,  s^HrcseSted 
by  die  diarger.    But  this^  his  Lordskip  fbougi^f^  wts 
not  a  good  defence.    The  clause  was  intended  Jto^  pro- 
i^e  fi^r  aU  cases  of  plain  palpaUe  .evasion  ^M^Kd  tke 
present  appeared  to  him  just  to  be  a  ease  Vofilha^    , 
eharaeter*  v  w  .. 

His  Lordship  was  also  of  opinion  that  the. olbye^on 
of  competency  was  well  founded. 

The  other  Judges  having  eottciirred  witb>his  i^otr^ 
ship  onhotlLpoints*~  >      n   .  *.  . 

The  Omrt  alt^ed  the  interlocutor  of  4he Xi^id iOr- 
dinary^  and  renntted  to  refuse  the  bill ;  and  ifsuni^^ 
suspender  liable  in  expenses. 


lir*.     /.  G.  ffQpktrJe^  W.  S.  Agent    li'or  the  Kespon. 

»..>    ^r  ,.  ...    ■,  ^.  .  ...■y-yp,||,';.,.|il   ^  -,  .    •;,     ^. 

1?!»«2T  DIVISION. 
li9.JNU.  S  December  ISSA. 

JAlffiS  FffiHBR'AKD  HBNRY  HEPBURN 


iOHK  SYME  A3sm  JOHN  STEWART,  Cadkim 
of  the  Perth  Union  Bank. 

Title  to  Pumsite^^Summary  IhLiGXNCE.«-«iii  a 
imidofcamimm,  amtaiming  a  general  clause  of  re- 
gitlNaiim  to  a  prnMe  hai^kh^  eompanyy^ .f^in^ 
immmume  cftkeir  agetU^  the  cauikmere  hami^  he^ 
come  hmaut'  toptty  to  the  bank,  or  to  ikeir  eaekier, 
Ae  ialamee  uMek  might  be  due  by  the  agents  with- 
«tf  imutatum  as  to  the  amount,  ha  dedarmg  that  an 
-mtmaUeerHfiedby  the  aeeountantor  cathkrehauld 
h'oi^j^dmtttoaecertaineueklalance^/ound'^ 

I  TkatidKgeme  ^raised,  m  the  name  and  otAe  in- 
fitnieefthe  eaehier  of  the  bank  woe  cempetent. 

U.^nat^i  iormng  and  charge  proceeding  uponAhe 

'  \mi  and  eerti/M  aemuntjbr  the  bakmeedue  upon 
mth  account  were  legaland  competent^  although  the 
ctri^'aeeoumt^cm  not  n^ielered. 

Tm  itependeira^  Fhher  and' Hephnm,  ^th  others, 
were  cautioners  to  the  Perth  Union-'Bank  for  Oameron 
^  %iet,  who  had  been  appointed  the  ^agents  lor  the 
ftiidratDankeld.  '  Bf  the  bond,  the  cautioners  bound 
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*J;^^  theme^res  *•  to  ooutMt  md  pay  to  the.vifiM  iVrlfc 

Fiflber,  &o.  «u  *  UqIod  Bank,  or  to  the  said  John^Syxtie^  thw  raebiert 

ritff  to  i^ufw  *  B^nkj  4uid  their  foresaids,  tb^  balwoe  nrhiehiSl^dl^ 
^LntfiyZM;'  HI  cwseqiiAnce  of  the  foreMid  3QYt^A.oUigttliieti9 
'  graated  byK  and  iocmpbrnt  mi^  the  said  Gamdmo 
'  and  Bia^t,  he  found  resting  hy  tbenii  4^  leitiMirirf 
<  them,  to  the  Sfii4  b^i|k»  ai:;ca|iU]|g.a4  the  Min^  shall 

*  be  liquidated  and  ascertained  by  the  «ecoiwta.)(epl 
^  by  the  banfc  ^tb  the»,  &c.    And  it  is  henby.di^ 

*  Glared  that, a  stated  account,  made  <^  fffCm  the 

*  books  of  the  said  bank,  and  certified  by  th0  ofMhier 
'  or  accountant  of  the  bank  for  the  time  beiQg^«.fihaU 

*  be  sufficient  to  constitute  «id  ascertopi  a  balano^ 

*  and  charge  against  us,  the  saidCaqaeKon  and  Bissety 
'  and  the  said  James  Fisher,  &c. ;  and  that  no  east  of 

*  suspension^  or  other  sist  of  execution^  shall  pass  or  be 

*  competent  at  the  instance  of  us^  oreitliet  of  .HSiof 
V.any  diligence  raised  on  these  presents^.exe^t  on 
^  eons^ation  only/ 

Cameron  and  Bisset's  affairs  ha^ii^  beeovie  emiwr^ 
isssedf.a  deoiand  was  made  agaimst  th^.  KmlAona» 
for  the  balance  due  to  the  bank,  and  .a .  icbaigf^.  of 
horjping  was  given  at  the  instancy  of  Itfr  SynicwM 
cashier  of  the  bank,  for  the  {orincipaX  aum  of  Jb^lS^tSS^ 
^  lOd^  with. interest^  according  to  an  account xefeiSpv 
red  to  in  the  letters  of  homing,  subscribed  rby  Jk)hn 
Syme  as  earlier,  and  John  Stewart  as  accpuntont  fdf 
the  Bank.  Stewart  was  soon  afterwards  ^j^ntedr 
<;^hier»  whep  he  gava  a  new  duprge  in  his  owaname^ 
upon  the  same  bondj  for  paynpevt  of  an  miditiaudiMtt 
of  L.12,197. 13s«  9d.  besides  interest. 

Against  thesa  chargpB  biUs  of' aiii^i2sion;wweii«fl4< 
sented  and  passed ;  and  Mr  Stc^wart  then  raised-  jSHI 
ordinary:  action  against^  the  suspeftd^rs  iwh.9^4A&. 
16a.  7d«  the  amount  of  both  the  snoiw.ehaj^eii.faib 


idefmientiy%athe  iiierit9»  the  ilefnidert  and  Ws-  ^^^1?" 


]d«ded^  1^  That  any  ch^vge  d^  action  in  Fisher,  tetk 
AHHtteof  aii}F  deilc  or  officer,  for  hefeoof  of  a  volun-^^'^^lfl 
iBf  attodition  xmt  pertnerahip  not  entitled  to  the  pri-  Toh  to  Pur. 
fflsgta  of  a  legal  incorporaticm,  is  tneompet^it  and  ^iMMMfy 
frii   id^  ThsA  matmBxy  diligenoe  cannot  proceed  ^'^"^ 
ftrpfffmcBft  of  a  qpedfle  mmx  of  inoney  utiless  that 
HOB  he  bean  lifUddatod,  eithtf  hy  the  decree  of  a 
anpcleM  court,  or  by  a  decree  of  r^^tration  inter* 
piaed  to  a  bill  ov  bond  for  paymesA  npder  the  hand 
ifthadiibtor. 

The  Lwd  Qrffiinaiy  oongoined  the  siwipensiona  and 
wfoaiy  aetio9»  and  repeUad  the  objections  to  the  title 
tf  the  pnrBttCBra,  and  to  the  cpsc^tency  of  the  dili« 
pmt,  The  aMpettders  reclaimed ;  aod  the  Court 
i«tt)tdeved  eaaea  on  the  qaeetton  of  titles 

iVftuM  for  tlie  aospeoderB*^ 

Qae  of  the  distinctive  {Hriyileges  of  a  ccnrporation  ia 

fM  €f  suing  by  its  office-bearera}  hut  that  right  can* 

Mtbiassanied  hf  vohmtary  associations,  whostre  not 

Mctkiaed  m  the  manii^ reqnjred'by  la^  for  the  con** 

AiMtmi  of  a  eorperaticait    The  rights  of  the  inditi^ 

iiels4oiinited  must  be  made  ^fectual  at  the  instaaea 

of  ihe  individuals  tbemsalvea.    They  have  no  nomeii 

/■w  ag  a  society.    This  principle  has  been  recognised 

Iqr  repeated  decisions ;  Mason  Lodge  of  Lanark  t^. 

BnaOton,  llth  June  17^0^  Mem.  Bee.  (Mor.  U,5M) ; 

ftnivfctdi',  Itfitebdl.  ISOi  Jua^  1T61,  (Mor.  19ft8  ;> 

i  9.  Gordon^  7«h  July  1810 ;  Culereueh  Cotton 

e..Matbie,  STth  Nov.  1828 ;  Wilson  p.  Kip^ 

poi,  7th  June  1883 ;  aiid  the  same  prineipile  was  laid 

dMiEbf  LontGtffoid  in  the  House  of  Lords  (Spraig 

ttuy  m  the  cases  of  the  Commercial  Bank  v.  FoUock^ 

(pHloaghrbolli  paMiea^agreed  to  wwe  the  oljeetjon) 
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^iii!?      So  imidh  was  <hfe  fmdeMfx^od  to  1m  tb«  ]<rv^,  thsC 

visher,  4t.  o.  the  Stat;  6  Geo.  IV.  e.  18]»  was  j^aased/ aHtfiHtfg 

sjrme,  j-fc.      copaTtiitt^pa  to  pTOMcute  m^ter    thefr  tfespeMlve 

Ttiu  /^  Ftir.  firmd.    That  atiatute  was  onty  to  entire  for  ^a  year/ 

|^^^„„,^  2Hff  and  it  waa  not  renews ;  and,  ^v^n  dttringita  ^xis^ 

ff^^-  teiice,  it'  6Xj)t«68l3r  exempted  all  queBtions*  then  de^ 

pendiig  befate  atty  cooit  of  law.    Another  aCMute 

Was  aft^Mnai^a  Iteaad,  7  Oeo.  IV.  c.  9r,  allowing 

hanldbg  eonipanies,  under  certain  reflations  pre- 

acribed  by  Hieact,  to  sue  and  be  aned  in  name'of 

flieir  manager,  cashier,  or  principal  officer.    The  tact 

reqtitrea  that  every  company  dahning  the  privilege  of 

it  must  annually  render  an  account  of  the  names  and 

placlBd  of  abode  of  ail  the  partnera,  aiid  <rf  the  name 

ilnd  place  of  abode  of  the  officer  by  iiriiom  the  society 

shall  sue  or  be  sued.    No  such  conditions  WHMdd  haw 

been  required  by  the  legislature  if  these  oompanied 

had  the  same  privilege  of  suing  and  behig  sued  at 

common  law. 

No  doubt,  there  are  some  instances  where  actfMa 
have  been  brought  and  sustained  at*  the  instance  of 
private  companies,  but  in  such  cases  no  (Afect$(Mi  waa 
taken  to  the  title ;  and,  therefore,  they  afibrd  no  au- 
thority that  the  title  was  good,  ot  that  the  title  wo«1d 
have  been  sustained  if  objected  to. 


/%(lefei^  for  1he4!harger 

It  is  competent,  according  to  the  taw  and  practice 
of  Scotland,  for  a  commercial  company  to  Itoef  in  the 
xttome  of  the  iirm,  or  even  under  their  usual  d^igna- 
tion  or  descdptioii,  when  the  instance  is  suppOHied  by 
the  individuals  whose  names  abd  signattires  iare  tin* 
derstood  to  be  equivalent  to  a  firm  in  all  their  trans- 
actions. •  "'  '  •    >•  .i  •      •  : 

A  mere  general'  natoe  hiay  -itot  be'  sufficient  t>r{t« 
self,  except  in  the  case  of  corporations,  to  found  an  ac- 
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tia;  bA,  ia  SMtkn4»ij»iiiemoriAlfpnietkQ<liWM  far  '.^^^^ 
luuJfcAthcL.giCHeKd  pniriple  aa^to  adxiiitsa^^fi^fiiaffi-tFkiusr.fi^fk- 
dBrt.iflsfiuicR  (tie  AUft^  ap  fisiii9*  of  tasMclMiwfk  en^^y"^^^ 
Cmiiflto^fortb^pturfoaesof  teade^    The  coilipaay  ia7Viftf9iHHv 
tjr  hv  widenitood  to  form  a  conoitrHCtiw^  P^^***^- iS^nm  mii 
viMse  ddigatiopS'  ai«  .sdBiawh^  dktiiicl:  fr^m : the  ia^^''^* 
4ividial  perti^ers.    In  wdfr  to  huid  .the  .comiftiiy» 
(hofiigiiatim  <tf  tlie.fihn:iB  9uaeie«;t»  wilhwt  Ihat  of 
theindHdoBi  partuers^  evonaltliou^  the  &nn  shOHld 
mteiQ  names  «f  pertons  who  eredeeeeeed^or  who 
ka?e  ensed  to  foe  partoera.    The  admitted  praetiee  ia 
kofltile  to  the  propcaition  laid  down  hy  the  ausp^ 
en.. 

A  sittilar  practice  holds  with  regard,  to  aettan 
or  diBgeace  raised  against  a  eompany*  This  pc&nt 
vsB  discaaBed  icr  the  ease  of  ThoBis<m  v.  Liddel  *  and 
Compenj^  2d  Julf  1818,  where^  upon  a  homjiBg.din 
lected  againat  the  firm  of  John  Lidddi  and  Companyi 
it  was  found  competent  to  charge  the  individual  part^ 


If  diHgence  so  directed  be  good  against  the  iadii 
ndad  nemheia  of  a  company,  there  is  no  reason  wJby* 
ia  pfosecqtiiig  an  action,  the  instance  in  name  o£  the 
fan  ef  the  eompany  diooU  not  be  an  effectaal  in-t 
stance  for  behoof  of  the  individiial  partners.  They 
both  rest  on  the  same  princijile. 

This  principle.  Sanctioned  by  practice,  WiUauK^p* 
flf  to Gopartaera  having  a  mere  descriptive  fiitm.or 
ifpeUatioQ  diSerent  from  that  under  which  they  eolh 
taet  tbeiff  obligations;  and  this  distinetron  was  jeoog^ 
Bified  in  the  case  of  the  GalcKueh  Cotton  Qempany* 
i«&tted  to.  by  ihe-saspendera* 

NeitheirwiU  the  principle  »pi4y  to  assedatioBa. 
bnned,  not  for  the  purpose  of  trade,  but  foreome 
Futicslar  ah>9ct  ia.  wh9:h-.the  .assoeiatad  individpals' 
ace  i&terested,andin  which  the  pecuniary  obligations 
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^.yyeoitwictea  til  OF  by  the  body  bre  nut  Mdieiit;  W 
FMer,  te. «.  £ttfeigQ  to  Ae  proper  parpotes  of  i!m  imtilbtiotif;^  & 
ippB,  ft  &  ^  meittankile  company,  the  cspadty  ts£  bindSng  iHi^ 
rM»»ii%»w  Mlreff^ttBd  being  bound  to  oAers,  is  esuentiiQ  tb^fll^ 
«f  Ute  ewDpany ;  bat,  in  other  ^Modtiddt^' 
there  la^no  roooi  for  the  same  principle:  It  is'  upoii' 
Chte  ground  that  die  eases  referred  to  by  the  Mii-^ 
pendeiB  tov^  been  decided ;  but  these  eannot  attbbt' 
the  general  rule  and  practice^  aceording  to  irhi<9li^ 
inercflntife  companies  arc  admitted  to  sue  woiSSBt  tiltf* 
tana  by  wliieb  ail  tlidr  obUgations  arfe  contracted: ''^^' 
In  this^  ease  the  cfaai^^  were  giren,  and  the  ordF« 
nary  action  raised  in  name  of  the  indiTidual  holfiii^ 
the  situatioir  of  MsMer  to  the  Perth  Uxiion  Brnki 
and  tiiat  is  the  only  lonn  in  which  ike  obtigntiondolF' 
the  company  axe  contracted^  There  is  no  partictiy# 
name  or  designation  applicable  to  the  whole  body  of 
pwtmrs,  under  whidh  Hkef  aet^  or  biiid  tfaemseliTidb  'in 
their  coUfeotiVe  oapaeity.  AecDrcKng  to  the  tiAw^ 
the  copartneryi  and  their  invariable  practice,  the  isigkui^ 
tareof  the  cashier' binds  the  company.  ' 

If  the  Perth  Union  Bank  had  chdsen  to^  d^ipt 

themselvcB  John  Syme  and  Company,  or  John  Stewart 

and  Company,  and  to  sign  tlieir  obligations  bx  t&iit 

fiimi^  an  action  in  the  naaie  of  the  one  orthcotfifo 

would  have  been  good,  although  neither  BymcWt 

Stewart  had  continued  to  be  partner.    It  is  I^b 

aivetdi  of  the  ordinary  rule  of  law  to  aditelt  the'botai- 

petenqr  of  diligence  or  action  in  the  name  of  th^'^ 

tual  cashier,  when  Iftie  signature  of  Iftat  fhdiriilual 

truly  forms  the  firm  of  the  company.  >s^  '* 

The  late  statute  7  <3ea.  IV.  c.  67,  c^auiot  nSe^£tk 

present  case.    It  H  not  dtelaratory  df  What  tlie'ciSitl- 

BWB  law  wasi  before ;  and  it  e^pready  dledareii,  ^it^ 

all  questioiis  »i^  before  tile  pasOng  txtVke^itMtiiil 
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M  ftartkor,  th«  bond  was  graaM  to  Jdm^  Sy»e,^y"^*^ 
(ftftOtsUer of  ithe;  PerlilLVniGti  Bank^JussuoceswH^STtflrMAir. 
IB  office  and  aaaignees;  qnd  whatevec  ^iii^ty  iCAyAMMvyiNii* 
qditia  zcgard  to  the  enforoeiwiit  of  oblig«tto0t  con-pFnwK 
tncted  to  a  company,  there  can  be  no  doubt  of  the 
ftfftflyy  of  a  cbiURge  at  the^iaahiBce  ol  tboipartica'* 
kr  iniindual  with  vhom  the  express  oU%atioa  to 
fif  watentered  into;  and  thia  ftpechil^  is  joC  itaelf 
affideat  to  remove  the  objectioa  urged  by  tbe  mmp&a^ 
4en»  as  i^  diatingniahes  tba  preaait  caae  from  all  tfce 
alh«(iiislied  upon  aa  authority  b^  thaoiM  «  Die  pro- 
ttiiiaf  ia  not  .in  naine  of  the.aaaqdataoiir  b^t  inname 
tf  the  iadxTidual  witii  whom  the  contaact  waa  enten^ 


ISlfc  Fkat  Xliylnon  Bequired  the  opinion  of  Hke 
Ug^of  tbe  Second  IMvlBioii^  and  thelnwdt  CMi- 
^xy^  ypoa  the  following  questions  >^ 

*  1.  Whether  the  Perth  Union  Bai(k»  heiagr  a  prif. 
'  ^,|iajncorpoiated.a88odafciontcan»  by  the  coAimM 
'  hv  of  ^oqthind,  and  iodepradentlyof  the.proTiaiona 
'•9(tb^8tatate.7  Geo.  IV.  c  67>  maintain  aat  action, 
'f^mu^  out  diligpnoe^  in  the  name  of  the  firm  or  de^ 
^  ^VQtrt^Q  uider  which  they  contract  or  obtain  obliga« 
^  t^qi  for  payment  of  debts»  or-p^lxrmanee^iif  obti« 
'  tfHom  alleged  to  be  dne  or  preatable  to^the  aaoMift^ 

v;i^  Tl^lietbef ,  if  it  be  notxompetwi to  sue*  «Mtaueh^ 
'  diligence^  or  to  mai^tain  spcb  action,,  m  the  name, 
'  fr  iiqckr  the  gjepeial  d^si^iat^'V  of  l3to  Ferthr  Unfon 
'  y^^pt  tbe  ;Go«[ipetiroty;  j|i4^peadofttiy  of .  tha  said 
'  ^tfi^jto.  maiiOioomic^  mrtion^^sor  fne^  oat  audi  • 
[ffteSfV,W*J%rSW»f^»  .of  any: 

'  caduer  or  manager,  for  behoof  of  suck  association  ? 
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^v^^^^      '  ^*  Wliflthw  it  be  ocm^etoiil.  iiidepeiideii% 
v^Bber,  &€.«.'  said  Statute,  to  sue  cmt  such  dil^enee,  or  to  main'- 
syme^      <  ^^  gj^  aetiott,  in  the  name  of  the  cashier,  for  be- 
Titktifjpw^  '  hoof  of  said  association,  by  virtue  of  the  bmklfoiiad^ 
TwrnngnUMH.  ^  cd  ou  bjT  the  bank  in  this  process  ?' 
^^''^*  The  consulted  Judges  concurred  in  the  following 

answer:— 
^  We  are  of  opmion,  in  answer  to  the  third  questioQ, 

'  that  as  the  suspenders  are  taken  beiind  by  the  bond  to* 

*  cont^DtMadpajtotbePerthUmonBankyortoJdin 
'  Symt,  thdir  cashier,  £ar  their  behod^  said  to  theiror 
'  his  asssignees,it  is  competent  to  maintain  an  actten^ 
'  or  to  sue  out  diligence,  in  the  name  of  J(rfin  Syme, 
^  or  of  John  Steward  his  ass^nee^  lor  behoof  of  the 
V  said  association. 

*  As  our  answer  to  this  question  appears  to  exhaust 

*'  the  cause,  we  submit  that  it  is  unnecessary  to  ent^ 

.    '  on  the  oonsaderation  of  those  more  general  and  speca- 

'.  lative  pomts  which  form  the  subject  of  the  first  and 

*  second  questions.' 

In  conformity  with  this  opinion,  an  interlocutor  was 
pronounced  sustaining  die  title  (7  Dec.  18S7). 

Parties  then  argued  the  second  objection  stated  for" 
the  suqienders,  vis.  the  competency  of  the  homing 
and  charge  upon  a  bond  for  an  indefinite  sum,  there 
beii^  no  warrant  for  re^stration,  and  in  fact  no  rc^fis- 
tratioiL  of  the  certified  account. 

After  obtaining  a  report  from  the  depute-keep^  of 
the  signet,  the  Court  ordwed  cases.         *     - 


Pleaded  for  the  suspende 

1.  According  to  the  law  and  usage  of  Scotland/ 
summary  diligence  cannot  proceed  against  any  par*' 
ty,  for  payment  of  a  specific  sum  of  money,  unless* 
that  sum  has  been  liquidated  either  by  the  decree' 
of  a  competent  court,  or  by  a  decree  of  registration 
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llMfMM»*^  ibiU  at  bMd  lor  payiater  nndor  the  ^^^^^^ 
llMiiof  Ae^dtHitoi*  ^lf»  hovrever,  m  Mm  be  lliusFiBher^toM 

4iiki*tdkiwlt^mmtlhgf  tmotmidA-^rms^^  a  cdnpo-  roir  i»  jn»^« 
Bent  port  of  the  trlwtei  m' ' 

^lyh■^9eac^lllIukJii^'  that  no  creditwon  ^execute 
diligenoe  on  his  ground  of  debt  without  the^revkiw 
ttwwurfajiidg^^og  a  chin^  in  4he^deM -captaining 
imwMklif  4he  parties  to  the  ebtf^atiMi  bebig  fegis* 
taDi  m  ithe  books  of  anf  compet^ut  cDuit»  lilUdt  is 
W^JQ  Aer judgment  bf  the  law»  a  decree  to  tfaetfect 
tf^nomlioB.;  i&isi.  B.  iL  tit  5,  f  54. 
.rli^tllQiit  an  oidinary  decree^  or  a  decree  of  regis-* 
tfffym  fiv.the  specific  si^m  alleged  to  l)e  due,  there 
eta  be  no  legal  warrant  to  issue  letten  of  homnig 
tespsgFiaent.      Diligenee  eanliot  even  be  done  on 
ihi.^kec«essof  jttstioes  or  bailies  of  barony,  because 
iksliH^W^tire  ^8  not  anthorised  this  court  to^  issue 
bMroii^f.  belong  on  sndi  decrees.    6o,  on  a  decree 
of  the  Supreme  Court,  the  charge  must  be  strictly  li* 
niiei  to  «tfae  precise  terms  of  the  decree  itself,  to 
vbidi  alens  the  debtor  is  bontod  to  yield  ebedaenee; 

Although  general  bonds  have  been  loug  known  in 
pictio^..tbis  IS  tke.  firrt  attevnpt  to  raise  letters  of 
^RlJRg  fftt  payment  of  specific  sums  upon  sucb  a 

-'MnhtOft:^  BOiStetute  w  usage  eSapowermg  judges 
in  the  bill-chamber  to  entertain  My  action  or  peocess 
%^J|^pud^rtien  of  debts^-or  to  grsut  warrant  for 
ktten  of  homing,  ew^  b^  idiplea|ent  of  decrees  pre« 
fioody  obtained,  and  which  are  to  be  found  in  the 
Wdcs  of  some  court  -of  r^ftosd^. :  Tlte  *bill<3iamber 
Vflptis  qot  a^fei^reAr^iitrpve^ppases  the  existence 
^A  VS^  deercfft  a^. extract  of  whiisb  must  be 
4ss)ft.  at  t^tiiRe  q^.^p^mugXtif^  bill;  and  as  there 
k^i^fl/afif^^^yla^  fegainst 
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*  ^^^/  *i»  fiUBpaider^  for  the  sums  changed  for^  or  for  any 
t\s^,  &c.  9.  specific  .sum, .  tl^e  letters  of  horning  were  most  irre* 
Syme,  ^c.  gular  and  illegal,  there  being  no  authority  from  ste- 
Tiiu  to  Fur-  tute,  or  Otherwise,  for  graAting  warrant  for  letters  of 
^^iunoty  Di/u looming  upon  a  stated  account,  or  upon  any  thing  but 
(f^^'  ^  the  regular  decree^  actual  or  condtruetive»  of  a  compe* 
t^nt  court. 

3.  The  consent  to  summary  diligence,, which  wast 
given  in  the  bond,  is  inept  aud  void,  not  only  in  eo&« 
sequence  of  the  bond  containing  no  obligation  fop 
payment  of  any  specific  sum,  but  also  in  consequence 
of  there  being  no  consent  tQ  register  the'  staled  ac^ 
qoiuit  for  execution. 

This  bond  d^ers  from  an  ordinary  hovd  for  a  eadk 
credit,  which  is  always  for  a  specific  sum.  No  hood 
was  ever  granted  for  an  indefinite  cash,  credit.  On 
such  a  bond,  the  diligence  proceeds  on  the  registfsred 
obligation  of  parties  to  pay  the  specific  sum  mentioibn 
ed  in. the  principal  clause  in  the  bond,  beyoufd  which 
sum  diligence  cannot  proceed ;  but,  in  onier  to  asoer-*^ 
tain  what  part  or  portion  of  that  sum  is  due,  refnreifce 
is  made  to  a  certified  accouat  to  be  made  up.  bythe* 
accountant  or  cashier ;  but  still  it  is  the  amount  of  the. 
cash  credit  that  is  the  limit  of  the  obligation.  The  i^ 
striction  of  the  full  apiount  hy  the  certified  accoaii^ 
is  not  the  foundation  of  sununary  diligence;  ofiiim 
contrary,  it  i&  the  restriction  of  the  extent  to  wh|ch- 
the  diligence  can  proqeed>  to  prevent  the  banJfi  ftom 
charging  for  the  whole  amount  of  the  obligatipii  whfen 
only  a  part  may  be  due. 

But,  in  the  bond  in  question,  the  principal  daiisi^ 
contains  no  liquidatiqu  or  contract  to  pay  any  specifiq 
sum.  It  is  a  mere  general  bond,  the  registration,  oi, 
which  cannot  constitute  or  liquidate  a  specific  c^iia 
to  any  extent  whatever.  It  does  not  contain  any  cqa« 
sent  to  register  the  stated  account ;  and^  therefon^ 
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ten  WM  so  consent  for   that  eoiistMAF*^  deexSse  *2lw 
vUdi  migbt  form  a  warrant  for  homing.  Fteher,  ^  « 

4  ft  19  ettHbiished  by  the  report  <riP  the  deputy- ^^^*^ 
kufet  of  the  signet,  that  iiiimaiWMial  vaiagt  and  pra6-  Tm&  to  Pw^ 
lift  18  gainst  the  competency  and  validity  of  ^^^^^^mm&tt  itm 
dka^p-^-this  being  the  first  instance  in  which  an  at-^^"^ 
toBpt  has  been  made  to  follow  eiit  summary  dill- 
gave  upon  sadi  an  oUigati<m.    Such  an  innovation 

•  thepnietiee  and  usage  of  thecotmtty  is  neither 
j«t  nor  expedient. 

BEmM  for  the  chatgiers-^ 

The  diligence  under  suspension  proceeded  tfpon  the 
aftority  of  the  clause  in  the  bond,  whereby  the  sus^ 
fciders  came  under  an  express  obligation,  that  a  stated 
mwBt  made  out  from  the  bbdks,  and  certified  by  the 
ttAier  or  aeoountant,  should  be  suflScient  to  constitute 
«1  ascertain  the  balance  against  them.  To  this  *  con- 
ntydiat  a  stilted  account  should  bethe  foundation  of 
tdttige,  was  added  the  clause  of  registration. 

The  bond  was  recorded ;  and  the  bill  presented  to 
AesigQet  narrated  the  bond,  and  A^  narrated  tbe 
MMaeooont;  and  the  registered  boild  and  stated 
Wut  were  exhffbited  in  the  Bilt-Chttntbef .  Upon 
^  hiil  was  written  the  usual  deliverance :  '  Flat 
*^Y[*  because  the  Lords  have  seen  the  ext.  bond 
'  ttd  stated  account  ;*  and  the  horning  following 
Witoproseed : '  Bx  deliberaiione  Dofllihortim  Con- 
'  cOii,  because  the  Lords  have  seen  the  registered  bond 

*  ttd  stated  account  above  mentioned  f  so  that  the 
ttgenee  in  this  caise  was  in  conformity  wfCh  tbe  prae- 
teoC  Scotland.  The  signet  is  undef  the  cditomand 
rftlBB  Gotcrt  \  and  it  is  only  in  obedience  to  the  decrees 
tffteCmntthat  homing  can  issue.  These  decrees 
*^aAer  propeily  extracted  in  an  action  which  has 
^decided,  or  a  decree  of  consent  pronounced  in 
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#  Dec  la'aa.  consequence  of  the  consent  interposed  to  a  registered 
ri«her,4c.f>.  obligation,. 

s jme,  j-c  jf  these  decrees  are  from  an  inferior  court,  then  the 

Tuie  to  Pur^  couscut  of  this  Court  interponing  its  authority  is 
A^!nMwfy  DiiuS^^^^  ^V  ^  Petition  to  that  effect  in  the  Bill-Chamber; 
sienoe.  but,  if  the  decree  is  of  the  Supreme  Courts  or  by  re- 

.gistration  in  the  books  of  Council  and  Session,  then 
rhorning  goes  out  at  once  upon  exhibition  of  the  ex- 
.  tract  at  the  signet  office,  without  the  necessity  of  ap- 
plying to  the  Bill-Chamber.  . 

But  there  are  other  cases  where,  although  there  has 
been  registration  in  the  books  of  Council  and  Scission, 
it  is  necessary  to  get  the  warrant  of  this  Court  in  the 
Bill-Chamber — thus,  where  it  is  necessary  to  refer  to 
something  else  besides  the  registered  bond  to  shew 
.the  title  of  the  party,  as  in  the  case  of  a  contract 
which  has  passed  through  different  hands  by  assigna- 
tion. The  original  contract  does  not  shew  the  title  of 
the  party  suing  diligence ;  and  it  is  only  by  making 
out  that  title  by  the  assignations  in  the  Bill-Chamber, 
,that  the  authority  of  the  Court,  as  a  warrant  for  dili- 
gence at  his  instance,  will  be  interponed. 

The  same  course  is  adopted,  and  upon  the  same 
^principle,  where  the  decree  of  consent,  which  is  the 
main  foundation  for  diligence,  does  not  specify  a  pre- 
cise sum  for  which  diligence  is  to  issue,  but  merely 
a  mode  of  liquidation  which  the  party  consents  shall 
be  the  ground,  to  the  extent  so  liquidated,  of  sununary 
diligence. 

Thus,  if  a  party  consents  that  the  amount  of  the 
charge  shall  be  liquidated  by  a  stated  account,  the 
decree  of  registration  interponed  to  the  obligation  is 
the  foundation  of  the  diligence ;  and  the  sum  for  which 
,tbat  decree  is  to  be  enforced  is  ascertained  by  that 
mode  of  liquidation  to  which  the  party  himself  ban 
consented. 
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Whfli,  in  consequence  of  the  eonimercial  prosperity  ^  ^^^  ^^^^ 
of  fie  country,  bonds  of  caution  upV)n- cash-accounts  p/j|^^^C^^ 
kcsme  more  numerous  and  more  important,  as  no^yme,  ^-c, 
sum  was  due  at  the  time  the  bond  was  eirfered  into,  xuie  to  Pur^ 
so  that  the  bond  could  not  constitute  the  debt  to  any  ^• 
9ftmc  amount  upon  which  summary  diligence'  i^ffsjA'ffenee. 
be  done — the  remedy  that  was  adopted  was  the  paf-'    , . 
ties  Innding  themselves,  in  the  original  obligation,  that'  '/ 
apaitieular  mode  of  constituting  the  debt  should  af- 
Ard  the  evidence  upon  which  the  precise  sum  to  be 
dtaiged  for  should  be  fixed.     By  this  method,  upon 
presenting  the  bond  containing  the  obligation,  and 
the  evidence  referred  to  by  the  bond  itself,   as  the 
criterion  of  its  extent,  the  Court  might,  u[x>n  a  bill, 
ntfaorise  diligence  to  proceed  for  the  amount  so  ascer- 
tuned.     This  was  in  accordance  both  with  the  theory 
ad  the  practice  of  the  law  in  regard  to  diligence. 

It  never  was  before  doubted  that  charges  upon' 
hoads  similar  to  the  present  were  competent.  This 
nay  be  gathered  from  the  decision  in  the  case  of  For* 
RSter  V.  Walker  and  Hunt,  27th  June  1815. 

If  the  certificate  of  the  proper  officer  was  not  suffi* 
dait  to  authenticate  the  amount  of  the  sum  due  by 
^bond,  no  summary  diligence  could  ever  proceed 
vfm  such  bonds.  A  similar  example  is  afforded  in 
ihe  case  of  tacks,  upon  which  letters  of  homing  issue 
dafly,  without  any  other  constitution  of  the  obliga« 
tioD  than  the  registration  of  the  tack  and  the  decree 
thereto  interponed. 

It  is  not  necessary  that  the  certified  account  should 
le  i^stered.  Such  a  plea  proceeds  upon  the  assump^ 
tioQ  ttat  the  account  is  to  be  taken  as  the  warrant  of 
the  £ligence,  and,  therefore,  tiiat  registration  of  it  ia 
aeoessary ;  but  it  is  impossible  to  register  the  stated 
ttcoant  as  a  step  of  diligence,  because  it  does  not  con-i 
tain  a  warrant  of  registration ;  and,  therefore,  if  re^ 
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*wvW   ^'t^'^W  were  wS^s^ry,  it  would  follow  that  no 
Fbher,  j^c*  o.  diligence  could;  ptolbeed  upon  oUigations  of  this  do- 

Syme^jc       acrfptiou.    .•V*.' 
^mar^  DiH.     X/^,  Bolgroy. — It  18  seoefisajry  to  attend  to  tke  na- 
^^^  ttiire.  and  process  of  a  homing.    In  the  ordinaiy  caac 

..  dPa  bond  for  a  apecific  suna,  containing  a  clause  of  re* 
.  -*/:..  \'  g^stration,  the  homing  issues  directly  from  the  signet 
**.;  • '  office,  as  it  is  said,  per  decretum  dominorum  concilii. 
But  when  there  is  any  transference  of  the  original 
bond^  or  a  modification  of  the  original  debt,  or  where 
neference  is  made  to  a  document  distinct  from  the 
original  bond  (as  in  the  present  case)  the  homing  is 
not  obtained  per  decretum  dominorum  concilii,  but  the 
party  applies  to  the  Court  by  a  bill,  which  is  just  a 
petition  for  the  authority  of  the  Court ;  and  this 
authority  is  ^nnted  by  a  writing  on  the  bill,  '  fiat  ut 
*  petitur,  because  the  Lords  have  seen'  such  and  such 
documents ;  and  this  becomes  a  decreet  ex  deliberatione 
dominorum  concilii.  Now,  this  is  a  homing  which  has 
passed  on  a  bill ;  it  could  not  pass  upon  any  thing  else. 
The  wh<de  difficulty  is  removed  by  attending  to  what 
is  the  operation  of  a  bill.  The  Court  of  Session,  hav- 
ing the  command  of  l&e  King's  signet,  in  this  manner 
authorises  the  keeper  to  issue  horning  and  caption^  cor 
other  diligence  of  the  law. 

Lord  Craigie.'-^l  concur  entirely  in  the  opinion  ex- 
pressed by  Lord  Balgray.  The  limitation  effected  by 
the  attestation  of  the  accountant,  as  affording  prima 
ftde  evidence  of  the  etxtent  of  the  debt,  was  chiefly  or 
j^marily  in  favour  of  the  debtor.  Without  it  in  this, 
and  in  all  cases  where  the  obligation  is  truly  ad  fitt- 
turn  prssstandum,  as  in  other  cases  where  the  obliga- 
tion is  of  a  mixed  nature-^in  the  ease  of  a  lease^  for 
example,  where  the  obligation  is  partly  to  pay  qMdfic 
rents,  and  partly  for  performing  eertaip  prestations  in 
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tffemee  to  the  farm — ^the  diligenoe  of  homing  must  ^P^'/y 
hat  gone  out  iu  terms  so  unlimited,  as  to  predude^pidier,  ftc  «. 
£iMD  the  difficulty  of  finding  caution,  the  rgmedy^^"^*^^ 
bf  a  bill  d  suspension.     The  limitation  was  also  for  Titk  to  p^r. 
Aefaeoefitof  the  creditor,  as  it  enabled  him  ^  VL'^^^amar^  nm^ 
of  diligence  which  could  not  be  resorted  to^^^* 
.aseertaining  more  precisely  the  extent  of  th$ 


Ij&rdGSUeM. — ^I  confess  I  cannot  see  the  matted  in 
the  same. I^t  I  always  understood  that  the  in^ 
tedoctttor  upon  a  bill  was  obtained  periculo  petenti9» 
and  was  no  more  than  •a  decree  in  absence^  and  not 
equal  fo  a  decree  in  foro  of  this  Coiurt.  The  quest 
tinQ  is,  whether  this  bill,  if  <9posad>  could  havi^ 
hem  passed.  The  keeper  of  the  signet,  in  his  xe- 
port)  says  that  he  has  not  been  able  to  hear  of  any 
iutmee  of  such  a  horning  passing.  -  What  I  take 
to  be  the  prinisple  of  the  case  is  thiS|  that  there 
BiQst  be  a  decree  of  this  Court  either  after  hearing 
fHDties,  or  of  consent.  When  a  bond  is  granted  fw  <a 
definite  sum,  with  a  clause  of  registration — ^that  is,  a 
GODseirt  of  parties  to  diligence  going  xmt  to  the  extent 
ef  that  sum — a  registered  account  may  or  may  not 
be  referred  to ;  but  toch  registered  account  is  merely 
fa  the  purpose  of  restricting  the  definite  sum  in  the 
bond.  It  is  not  for  the  purpose  of  authorising  homing, 
hat  for  restrictii^  the  sum  for  whidi  horning  is  to  go 

flDL 

But  where  there  is  no  specific  sum^  the  stated  ac^ 
eoBiit  is  not  for  restri^ng^  but  for  estdiilishing  the 
iBDunt  itf  the  bond,  which  appears  to  me  quite  con« 
tniy  to  the  principles  of  our  law.  .  ; 

Theie  must  be  a  definite  sum  expressed  in  a  regis- 
leted  instrument;  if  it  is  ^lot  sI>a  there  is  no  other  in- 
itnuQe«4  wllich  can  be  the  wfu'rant  of  diligence.  On 
iheaegconnda.  I  think  this  charge  is  not  warranted ; 


$9nc9» 
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^_ ^  Ikkdi  that  the  bill  on  which  the  homing  proceeds  should 

Fisher,  ftc. «.  never  hnw  been  passed. 

yme^^  jj^  Pf^gi^l^f^;^ — I  concuT  in  the  opinion  expresssd 
Titt$  to  Pfkr.  by  Lord  Gillies.  In  many  cases,  after  horning  has 
SHmmmrp  DuupsBsed  upon  bills,  this  Court  has  found  the  charge  to 
be  irregular,  which  could  not  be  the  case  if  the  bill 
is  to  be  considered  as  a  decree  of  this  Court.  When 
the  obligation  is  for  a  definite  sum,  it  requires  no 
writing  to  restrict  it.  The  creditor  may  restrict  it 
at  his  pleasure.  In  the  case  of  a  bond  for  L.5000,  a 
diarge  may  be  given  for  the  restricted  sum  of  L.500, 
without  any  writing.  The  creditor  may  restrict  his 
diligence,  as  he  may  restrict  his  demand  for  any  part 
of  the  specific  sum  due. 

Suppose,  instead  of  a  bond,  this  had  been  a  charge 
upon  a  decree  in  absence,  for  an  indefinite  sum,  such 
general  decree  never  could  be  the  warrant  of  diligence. 
Upon  such  a  decreet,  and  the  production  of  an  unre- 
gistered account,  the  party  could  never  have  got  a 
homing. 

The  Judges  of  the  First  Division  being  equally  di- 
vided, the  opinion  of  the  Judges  of  the  Secbnd  Divi- 
sion, and  Permanent  Lords  Ordinary,  was  requested 
upon  the  following  query : — 

*  Whether  the  letters  of  homing,  and  the  charge 
^  given  thereon,  in  name  of  John  Syme,  cashier  of  the 
'  Perth  Union  Bank,  to  the  suspenders,  proceeding  on 

*  the  bond  and  relative  stated  account,  founded  on  by 

*  the  bank  in  this  process,  were  legal  and  competent?* 
The  opinions  of  the  consulted  Judges  were  as  fol« 

low:— 

Lords  JusHce-Clerk  and  AUoway. — We  consider 
this  to  be  a  case  of  great  importance,  as  it  enters  most 
deeply  into  the  principles  and  nature  of  aummary  dm* 
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gn6e,ind  must  regulate^  in  future,  all  questions  ^g^^^^-i 

^idad.  Fisher,  4^c- ffc 

The  question  put  to  us  is, '  Whetber  the  letters  of  Sy°»^^  j> 
'  hming,  and  t^ie  charge  given  thereon,  in  name  ofniu  ^  fu^ 
'  J(dui  Syme,  cashier  of  the  Perth  Union  Bank,  to  the^y;;,^^^  j^^ 
'  flospeadem,  proceeding  on  the  bond  and  relative^'"^ 
*itiiei  account^  founded  on  by  the  hank  in  this  pro- 

*  OBB,  were  l^al  and  competent  ?' 
We  conceive  that  they  were  not. 

I.  It  is  a  general  rule  laid  down  by  all  our  institu* 
tkaal  writers  (Er^  3.  ii.  tjt.  5,  |  54)  and  supported 
bftbe  uniform  practice  of  this  Court, '  that  no  credi- 

*  tor  can  execute  diligence  on  his  obligation,  without 
'  tbe  previous  sentence  of  a  judge.  But  because  it 
'v^is  tlioc^t  unnecessary,  when  tbe  obligation  was 

*  dear,  to  have  i^  fionnal  warrant  in  order  to  diligence, 
'tk  expedient  was  fEdlen  upon,   that  most  deeds 

*  shoiild  bear  a  clause,  by  which  the  granter  consents 
'to  tbeir  registra^on  in  the  books  of  ajiy  competent 
'court.  This  registration,  in  consequence  of  the 
'  granter^s  consent,  is,  in  the  judgment  of  law,  a  de« 

*  4see  as  to  the  special  ^ect  of  execution ;  and  indeed 
'it  earries  the  essential  character  of  a  decree,  for  the 
'  deed  bears  to  be  registered  by  authority  of  that  judge 
'  io  whose  books  it  is  recorded.  The  extract  is  sign- 
'ed  by  the  clerk  of  court,  and  mentions  the  appear- 
'aaceof  the  granter's  procuratcnr  or  advocate  con- 
'amtiDg  to  th4^  decree.' 

Diligwee  upon  bills  of  exdiange^  which  do  not 
Mtaia  any  clause  for  registration,  proceeds  up- 
Qa  th^  registered  potest,  as  r^ulated  by  the  sta- 
Wee  1681,  c  20, 1696,  c  86,  and  12  Geo.  III.  c.  72. 
Urns,  there  is  no  doubt,  summary  diligence  can  alone 
pcoeeed  under  the  direction  of  this  Court;  and  it 
^(Hdy  iQ  obedience  to  the  decrees  of  tbis  Court  that 
^^1^  d^^  issue  under  the  signet ;  and  when  thii 

Court  inteipones  its   authority  to   diligence  being 
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aTDecis^B.  jQgn^  upon  the  docree  of  any  other  court,  an  extmet 
ri^er,  4-c.  V.  of  that  decree  must  be  produced,  and  receive  wsur* 
SymM^.  j^^^  foj.  execution  from  this  Coiirt. 
Tiue  to  Puf^  The  warrants  for  diligence  are  therefore  of  tw6 
*Suminafif  BrnM^^^"^  i  1«/,  Au  extracted  decree  of  this  Court  in  aii 
geiice.  actlou   wMch    has   been  brought  and  decided,  and 

which  is  a  warrant  immediately  for  homing;  or, 
2r%,  Where  the  authority  of  this  Court  is  interpon- 
ed  to  the  extracted  decree  of  any  competent  court ; 
or  where  it  proceeds  upon  a  formal  obligation-  re- 
gistered in  tiie  books  of  court ;  and  there  the  groundi 
npon  which  it  proceeds  are  equally  clear.  The  debfaNT 
consents  that  his  procurator  or  advocate  shall  ap- 
pear before  the  judge,  and  ailow  decree  to  be  pro^ 
tiounced  against  him  in  terms  of  his  obligation.  And, 
nntil  a  comparatively  late  period,  it  was  necessary; 
in  point  of  form,  before  a  decree  of  registration  could 
issue,  that  an  advocate  or  procurator  should  sabscribei 
consent  to  the  issuing  of  such  decree,  in  terms  of  the  ob^ 
ligation  undertaken  by  the  debtor.  Until  the  act  of  se^ 
•derunt,  9th  December  1670,  such  subscription  was  in- 
dispensibly  necessary ;  and  by  that  act  it  is  permitted 
to  insert  the  consent  of  the  advocates  as  procurators 
to  the  registration,  as  they  were  in  use  to  do  for- 
merly, and  accordingly  to  give  out  extracts  thereof 
notwithstanding  that  the  advocates  do  not  subscribe 
^  their  consent.*  And  to  this  day  every  r^iatratioa 
proceeds  upon  the  advocate  therein  named  appear- 
ing for  the  parties;  and,  as  Mr  Boss  observes, 
(page  laO)  '  a  registered  writing,  notwithatendhig 

*  it  was  gradually  divested  of  its  formalities,  eontinnes 
'  in  effect  and  execution  the  same  as  a  decree  in  ab- 

*  sence,  taken  upon,  or  in  terms  of,  an  unregistered 

*  deed.'  Thus,  a  decree  in  terms  of  a  i^gistered  deed 
can  be  only  in  the  ipsissimi^  verbis  oi*'  the.  deed 
itself;  and  if  the  terms  of  the  deed  roistered  will 
not  answer  the  purposes  of  the  creditor,  from  being 
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jaiAakf  so  as  not  to  warrant  a  charge  for  any  \^^^ 
ifMJfesiini,  it  is  necessary  for  the  creditor  to  raise  Fisher,  ^  t^. 
aa  ordinary  action,  to  ascertain  and  constitute  the^^"^'^' 
Ml  for  iriiich  he  insists  upon  payment.  rule  /«  /'«r. 

Without  an  actual  decree,  therefore,  pronounced  ^efmnMifif  oiA^ 
by  a  competent  court,  or  a  decree  of  registration  for^*** 
the  specific  sum  alleged  to  be  due,  there  can  be  no 
kpl  warrant  to  issue  letters  of  horning  for  payment 
of  tfiat  sum ;  and  such  warrant  could  not  proceed, 
cnen  with  the  authority  of  this  Couii;,  upon  the  de« 
cRcs  of  Justices  of  the  Peace,  or  Bailies  of  Barony, 
Ofcn  where  the  parties  had  been  fiilly  heard,  and 
vbere  a  judgment  causa  cognita  had  been  pronoun- 
oed^  becaoise  this  Court  has  no  power  to  warrant 
flBinaiy  ^ligence  upon  such  decrees. 

hn  short,  the  charge  must  be  in  the  precise  terms 
of  the  decree,  or  of  the  bond,  and  cannot  be  supplied^ 
or  rendered  more  specific,  by  extrinsic  means  ;  and  if 
iBf  thing  farther  be  requisite,  this  can  be  attained 
ky  authority  of  the  Court  alone. 

But  it  is  said  there  are  certain  cases  entitled  to 
SBDmary  diligence,  but  which  cannot  be  obtained 
vitkoitt  a  direct  warrant  of  this  Court,  granted  in  the 
BakChamber.  This  observation  applies  to  the  decree 
rfmferior  juc^es,  and  to  persons  standing  in  the  right 
rf  the  original  creditor.  In  the  first,  the  warrant  was 
MJginally  granted  by  this  Court,  and  is  now  granted 
kf  a  proper  offieer ;  and  the  fiat  ut  petitur  is  written 
« the  hill,  because  the  extracted  decree  of  the  inferior 
Mit  km  been  shewn.  With  regard  to  the  second^ 
bright  of  the  original  creditor  may  be  transferred^ 
« he  may  be  dead,  in  consequence  of  which,  by  our 
tonair  law,  no  registration  could  have  taken  place  y 

^  m  both  cases,  the  practice  has  been  regulated  by 

mutate.    By  1693^  c.  1 5,  it  is  expressly  provided,  *  that. 

'  dl  writs  registrable  may  be  registered,  after  the  death 

*  tf  the  credits,  at  the  instance  t)f  his  heir,  executor. 


108  DECISIONS  OF  THE  No.  17. 

9  Dec.  182a    ^  ,  „  - .    i,  -,    m     . 

>— ^y^-/     '  or  assignee,  as  well  as  of  before ;  and  that,  upon  pro- 

Kiiiher,  &c  v.  *  duction  of  a  service  or  retour  in  the  case  of  bonds, 

'  *  or  other  rights  heritable,  or  a  confirmed  testament, 

TUk  to  Pur.   «  containing  the  bond  or  other  rights,  in  case  they  be 

nummarjf  DUL  *  moveable,  or  of  a  special  assignation,  though  not  in- 

*  timated  in  the  case  of  either ;  which  registration 

*  shall  have  the  same  effect,  both  as  to  probation  and 
'  summar  execution,  as  if  the  creditor  were  still  alive.' 
And  the  same  is  again  provided  by  the  statute  I696, 
c.  39- 

Here,  then,  as  the  officers  entrusted  with  this  de- 
partment are  acting  merely  ministerially,  they  must 
give  effect  to  the  express  enactments  of  these  statutes, 
in  the  same  way  as  if  the  original  creditor  in  the  bond 
had  appeared  ;  and  this  sufficiently  accounts  for  what 
might  otherwise  be  considered  an  anomaly  in  our  prac- 
tice upon  this  subject. 

These  principles,  so  far  as  we  know,  have  uniform- 
ly regulated  the  practice  of  this  country ;  and  those 
cases  which  are  said  to  be  exceptions,  we  think  admit 
of  an  easy  solution,  and  are  not  adverse  to  the  general 
rule. 

If  summary  diligence  be  demanded  upon  a  bond  for 
any  specific  sum,  say  L.5000,  it  is  clear  that  the  per- 
sons ministerially  entrusted  with  this  department  of 
the  law  must  issue  letters  of  homing  upon  the  pro-' 
duction  of  an  extract  of  the  bond.     If  demanded,  the 
horning  must  be  issued  for  the  full  amount ;  but,  if 
the  party  demanding  summary  diligence  desires  that 
the  claim  may  be  restricted  to  a  lesser  sura,  either  on 
account  of  partial  payments,  or  on  account  of  any  claim 
of  compensation  which  he  is  willing  to  admit,  it  must 
80  be  restricted,  because  the  party  entitled  to  ask  sum- 
mary execution  for  the  full  sum  may  unquestionably 
obtain  it  upon  a  less  sum  than  that  contained  ii^  the 
obligation. 
'  In  the  same  way,  if  a  bond  for  a  cash-account  be 
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gnnUd  to  a  bank  by  A.  B.  &  C.  to  the  amount  of  ^P^^^^ 
IiJOM,  and  this  bond  is  to  be  put  in  execution  against  pig^g^  g.^^  ^ 
iD  tie  parties,  it  is  surely  in  the  power  of  the  creditors  ^y™®'  ^^' 
to  restrict  the  diligence  which  they  crave ;  and  they  rttie  to  Pur. 
fflajr  exhibit  an  account,  by  the  cashier  or  officers  oi^^^^^^^^^^  j^^ 
tkbank,  as  shewing  the  grounds  upon  which  they^ 
hare  so  restricted  it.    But  although  A,  B.  &  C.  had 
been  jointly  bound,  and  the  account  had  been  kept  in 
the  name  of  A.  and  although  he  had  drawn  far  be- 
jond  L5(M)0,  the  sum  contained  in  the  bond,  there 
roold  be  no  ground  for  summary  diligence  beyond  that 
fiom  even  against  A ;  and  although  bonds  are  very 
often  granted  for  indefinite  sums  by  cautioners,  for 
factors,  for  tiitors  and  curators,  and  many  others  en- 
trusted with  money,  yet  it  seems  to  be  admitted,  that 
ia  all  these  cases  summary  diligence  is  totally  out  of 
the  question,  and  that  the  amount  of  the  debt  must 
iirst  of  all  be  ascertained  by  the  decree  of  a  court  of 
law. 

We  conceive  that  the  report  of  the  Deputy-Keeper 
of  the  Signet  is  most  important  evidence  of  the  pr  c- 
tice,  and  of  the  universal  understanding  of  the  coun- 
try. 

In  the  bood  in  question,  there  is  no  sum  whatever 
specified.  It  is  an  obligation,  by  which  the  suspen- 
ders became  responsible,  as  cautioners,  to  this  bank, 
for  their  agents.  Of  the  nature  of  that  responsibility, 
the  parties  are  at  variance.  But  this  does  not  enter 
iato  our  consideration,  because  our  opinion  depends 
ipon  the  form  in  which  this  execution  was  demanded. 
If  it  had  contained  a  specific  sum,  the  parties,  by  con-- 
seating  to  the  Tegistration,  had  agreed  that  summary 
diligence  might  issue  for  that  sum,  or  for  any  sum  be* 
W  it  But,  as  there  is  no  specific  sum,  we  cannot 
conceive  that  summary  diligience  can  proceed  upon  this 
bond,  until  the  amount  due  on  it  shall  be  ascertained 
by  the  decree  of  a  court.    And  we  cannot  conceive 
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*w^ri^  that  the  persons  acting  merely  ministerially,  witbont 

Fiaher,  &c.  9.  hearing  parties,  or  without  any  discussion  whateyer, 

s>me.  &c      c^uii^  {^  Warranted  to  issue  summary  diligence  upoii 

Title  to  PuT^  this  bond,  first  for  L.12»258.  28.  10  d.  and,  very  soon 

'^mmary  Diu^^f^^^^^d^  ^OT  another  sum  of  L.12tl97.  13s.  9d.     If 

^"'*^*  they  were  entitled  to  do  this,  for  aught  we  know. 

Warrants  may  yet  be  issued  for  ten  times  these  sums, 

although  there  is  no  sum  whatever  specified  in  the 

bond  ;  and  these  are  sums  merely  stated  to  be  due  by 

an  accountant  of  the  bank,  whose  account  may  receive 

the  effect  to  which  it  is  entitled,  in  an  ordinary  action^ 

but  can  never  afford  a  sanction,  by  itself,  for  awarding 

personal  diligence. 

By  the  Deputy^Keeper's  report,  which  is  the  <mly 
evidence  in  the  cause,  and  which  can  alone  be  founded 
upon  by  the  parties  as  exhibiting  the  practice,  it  is 
established,  that  he  never  heard  of  any  instance  of  a 
homing  proceeding  upon  a  registered  bond  for  a  cash 
credit  containing  an  obligation  of  unlimited  amount ; 
so  that  no  person  in  the  profession  has  been  found 
who  ever  attempted  to  enforce,  by  suihmary  diligence^ 
a  bond  of  unlimited  amount. 

But  these  bonds,  although,  in  general,  definite  as  to 
the  cautioners,  are  unlimited  as  to  the  principals,  and 
afford,  from  the  keeper's  report,  complete  evidence  of 
the  practice  upon  this  subject.  For,  although  all 
these  bonds  contain  the  precise  same  clause  as  in  the 
present  case,  there  is  no  instance  of  summary  diligence 
having  been  issued  on  any  of  them,  even  against  the' 
principal,  for  a  larger  sum  than  the  specific  sum  con- 
tained in  the  bond. 

Now,  periiaps  ,tfae  most  numerous  bonds  that  are 
granted  are  those  of  unlimited  obligation,  such  cm 
bonds  for  factors,  tutors  and  curators,  and  for  the 
different  officers:  appointed  by  this  Court,  as  fiEu;tors 
loco  absentis,  judicial  fisictors,  ke.  There  can  be  no^ 
limited  obligations  in  sock  bonds ;  and  if  such  a  dtose 
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at  theme  in  question  could  have  the  effect  of  autho-»  2D«%i«tifc 
rioBjfmiuiiary  diligence^  and  of  superseding  litiga-j,,^^^^^^^, 
tiflaon  tbe  subject,  practitioners  would  long  ago  haveSyme>&c. 
atadaced  this  mode  of  instructing  the  balance  due,  tv^  to  pur^ 
lif  the  report  of  a  respectable  accoustant,  who,  as  a^;^,,^^^^,^!^ 
nented  person,  and  one  whose  business  must  dependy««M«- 
^OQ  the  high  character  which  he  possesses  for  impar* 
tiditjr  aad  accuracjr,  would  be  superior  >  beyond  all 
oopriatm  to  au  officer  of  the  bank,  himself  a  party; 
asj  naturally  intcreated  to  report  in  his  own  favour. 

JBatJiia  said  that,  the  diligence  in  the  present  case 
nsU  not  be  a  greater  exception  to  the  general  rule 
Aan  what  has  been  warranted  in  other  cases.  We 
dnifat  vhether  any  of  the  exceptions  founded  on  are  ' 
AsB  similar  to  the  present  case.;  nor  can  we  admit 
tke  coadusieii  that,  because  in  practice  one  exception 
has  beai  introduced  to  a,  general  rule,  all  other  excep* 
titt&s  should  also  be  admitted,  and  the  rule  itself  thus 
oitttiifDed. 

Hie  ease  of  diligence  having  been  allowed  upon  a 

bonilor  a  -composition  iinder  the  bankrupt  acts,  we 

do  not  hold  as  any  exception  at  all ;  because,  in  that 

iMd|  the  oUigation  is  quite  specific.     For  instance^ 

19  the  only  case  reported  upon  this  subject.  Brown 

ttdodicfs  a  Campbell  and  Company,  11th  Feb.  1809-, 

die  farad  was  granted  in  reference  to  a  decree  of  the 

Cenrt  iqq>nving  of  the  composition,  in  which  the 

tnatee  had  laid  before  the  Court  a  full  statement  of 

At  debts  which  had  been  ranked  upon  the  estate,  and 

vhidi  it  was  absolutely. necessary  to  exhibit  to  the 

Court  before  their  approbation  could  be  given.     This 

*fpobaiion  could  only  proceed  upon  the  Court  being 

xtisfed  that  the  proportion  of  creditors^  both  in  num^ 

Wr  and  value,  had  approved  of  that  composition.  The 

4)g9taaa  also  was  specific  ;  and  the  bond  of  caution 

>^CKCRag  to  the  decree  of  the  Court  approving  of  the 

oppQsitioii  bouad.tfae  cautioners  to  pay  the  composit 
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8  Dec^^  tton  of  78.  in  the  pooad,  which  is  jmt  as  speeific  m 
FJaher,  &c  v.  obligation  BM  cBXi  be  granted.  If  the  bill  in  that 
Sjmg,  ace.  ^^^^  whlch  had  been  daiined.  ob  the  estate,  amoonted 
TiUe  to  Pmt.  to  L.SOO,  the  composition  aaiounted  to  lulOS,  just  as 
^M«Mry  iMfi.dJ8tinctl}r  aad  specifically  as  if  that  exact  sum  had  been 
^'^  mentioned. 

There  is  hardly  any  bond  that  does  not  coataJn  s 
penalty  of  one^fifth ;  and  yet,  in  an  adjudication,  the 
most  severe  diligence  we  are  acquainted  with,  effect  is 
always  given  to  this  as  a  specific  sura.  The  objectioot 
therefore,  in  this  case  did  not  occur  in  that  case  of 
Brown,  as  the  obligaticm  was  for  a  specific  sum  ;  ani 
the  certificate  by  the  trustee,  that  this  debt  was  one  of 
those  ranked  upon  the  estate,  was  merely  to  shew 
that  it  was  one  of  the  debts  to  whidi  the  decree  of  the 
Court,  as  referred  to  in  the  bond,  was  interponed.  It 
is  impossible,  therefore,  to  say  that  this  was  an  oUi- 
gation  for  an  indefimte'sum,  as  in  no  case  ooukl  tbs 
obligation  exceed  the  7s.  per  pound  of  those  debts 
which  were  reported  to  the  Court  as  ranked  on  the 
estate.  And  accordingly,  Mr  Bell  (vol.  i.  p.  486,  Si 
edit.)  states  this  case  as  his  authority  for  making  efiec* 
tual  the  composition-contract  by  summary  diligence 
when  the  debt  is  liquid.  Thus,  '  if  the  creditor  holds 
'  written  vouchers  for  his  debt,  or,  even  where  it  is 

*  not  so  liquidated,  if  he  has  entered  his  claim  in  tenns 
'  of  the  act,  during  the  subsistence  of  the  sequestm* 

*  tion,  and  the  trustee  has  marked  his  grounds  of  debt 
^  as  pkroved  in  the  sequestration,  the  creditor  is  ca» 

*  titled,  on  a  debt  m  proved,  not  only  to  insist  fi>r  his 

*  composition,  but  to  have  summary  diligence  on.  the 
^  bond  for  payment  of  it' 

No  doubt,  it  was  stated  that  the  looseness  of  the 
procedure  upon  summary  dih'gence  had  even  gone 
the  length  of  warranting  a  messenger,  who  had  ktiers 
of  homing  rgainst  the  firm  of  a  company,  to  cfaargft 
M'hom  he  pleased  as  the  membos  of  that  companft 
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Wetmaaveiliat  iUs  is  a  mlfitaken  condusioh  fomi*^  ^^^ 

edoQ  the  cafie  of  Thomson  r.  Liddell,  2d  July  1^12,  piBher,  ic  « 

nftwhich  tint  csBse  does  in  no  respect  justify.  The  only  ^^^^ 

fsmt  decided  there  wad,  that  action  or  diligence  may  noBtoPw.  * 

ynmd  is  name  of  the  partaership,  and  may  also  V^o^'s^!Mmaf9 iHii^ 

oecd  ^^^dmt  the  partnership  by  its  firm,  thobgh  per-^^'^ 

ami  eiecDtioii,  of  course,  is  possible  only  i^ainst  the 

iilividiialB.    in  that  case,  it  was  admitted  that  An- 

inwLiddell  vas  a  partner  of  the  cohipany  of  John 

lifUdland  Company;  and,  althougfa  he  maintained 

tbat  it  was  a  fo]«gn  company,  and  that :  their  funds 

woe  at  HaBfiaa;  no  reason  could  be  assigned  why  he 

iImbU  Bot  be  suli^ect  to  the  diligence  affecting  all  the 

pvtners  of  &at  company,  of  which  h^  admitted  him- 

fldf  to'be  one  partno*. 

•  It  cnly  remsnns  to  take  notice  of  what  has  been 

Med  with  regard  to  tiie  fpost^office  bonds.-    In  the 

^f  place,  from  some  late  proceedings  in  the  Court  of 

iarticiary,  we  observe,  that  the  bonds  are  now  made 

9N^    In  the  trial  of  Henderson  (9th  June  1828) 

tke  boad  produced  was  for  the  specific  sum  of  L.80,;. 

farwbicbhis  cautioners  were  bound.    With  regard 

ttfAose  postmffice  bonds  which  may  still  remain  in« 

'tfoite,  we  do  not  know  of  any  case  of  this  kind  hav-^ 

Ag  ever  been  tried,  otherwise  we  think  the  same 

dijectioDs  mS^t  have  occurred  upon  a  charge  by 

mmary  diUgence  upon  these  bonds.     But  as  the 

Cbwa  debtors'stand,  in  this  country,  in  a  very  difier-^ 

(tt  litoation  irom  otber  debtors,  we  suspect  no  Crown 

Utor  eirer  could  have  had  any  interest  to  try  the 

^ntkni,  as  the  Crown  has  such  summary  and  effec- 

taal  means  of  recovering  the  debts  due  to  it,  by  a  writ 

rfezteiit,  or  Exchequer  homing. 

hafdiQladeCy  Crh^eiie,  Meadamhanh^M'Ken%ie^ 
'MiDya,  and  Newton.-^^^e  are  of  opinion,  in  an^ 
'v^  to  the  question  remitted  to;  our  consideratii^n, 

II 
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^  w  Jw*  *^*'  **®  l^tt^^  P^  honung,  and  the  charge  given  there- 
Fieher,'  &c  «.  oii«  in  name  of  John  Syxoe,  cashier  of  the  Perth  Uniou 
Syme,  Ac  Bank,  to  the  suspenders^  proceeding  on  the  bond  and 
Tuie  to  Pur.  relative  stated  account,  founded  on  bjr  the  bank  in 
AiMNiMfy  Duu^^^  process,  were  legal  and  competent 
p^^*^  The  ol^ectioxL  to  their  legalit7,  n^ade  by  the  bus- 

penders,  is.  founded  on  the  .assumption  that  no  dili- 
gence by  homing  can  competently  issue,  unless  the 
sum  for  which  the  charge  is  giv^  be  fixed  and  liqui- 
dated, either  by  an  actual  decree  of  a  court,  or  by  that 
implied  decree,  which  is  held  to  be  interposed  to  a 
deed,  registered  in  virtue  of  a  clause  consenting  to  Us 
registration,  for  the  purpose  of  summary  diligeoce. 

We  do  not  think,  considering  the  practice  of  the 
Court,  and  the  understanding  of  the  country  for  many 
years  past,  that  this  proposition  is  strictly  true. 
Were  it  indeed  so,  we  do  not  see  how  homing  could 
proceed  on  any  registered,  bond  but  one  constituting 
of  itself  a  pure  and  liquid  obligation  to  pay  a  precise 
sum.  But  there  are  various  classes  of  bonds  on  which 
summary  diligence  has  in  practice  been  allowed  to 
issue,  where  the  sum  for  which  it  is  to  proceed  is  left 
undefined ;  and  in  several  of  which  it  could  not  pos^ 
sibly  be  otherwise,  as  the  obligation  respects  debts  to 
be  afterwards  contracted,  and  the  amount  of  which  is 
uncertain  and  contingent.  It  is  impossible,  insudi 
cases,  to  imply,  from  the  registration  of  the  bond,  a 
decree  interponed  to  it,  constituting  the  precise  debt 
for  which  homing  is  to  be  granted,  while  the  bond, 
itself  leaves  the  matter  undetermined.  Accordingly^ 
the. holders  of  suck  securities  have  only  been  enabled 
to  obtain  the  benefit  of  summary  diligence,  by  intro» 
ducing  into  the  deed.a  consent  by  the  granter  to  hold 
a  subsequent  statement,  ascertaining  the  amount  of 
the  debt,  to  be  a  sufficient  constitution  of  il  to  the 
effect  of  authorising  the  diligence.  Thus,  in  bond^ 
for  cash*accounts,  or  for  the  balances  which  may  turn 
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Mi  to  hefyi'by  bank  agent*,  there-  is  usually  inser-  ^^^^^J^ 
tsi,  m  tiibfr  vras  in  the  }n*esent  ease,  a  clause  by  Fisher,  &c.  v. 
iMA  file  ol^gantB  consent  that  A  stated  account,  ^^""^^^ 
ndeoDt  by  sn  officer  of  tbe  bank,  aball  be  held  to  TMetoPur. 
eiMtftiite  tbe  balante  diie^  £6  "Que  effect  of  authorising  Summofy  duu 
rAfij^  for  payment.  .  ^'*^' 

Arto  tfaeadtnission  of  this  niKMleof  conbtituting  the 
Mt^it  HID  be  ob^rved  that  It  doer  not  r^t  merely 
m^eaasent  of  tbe  obUgant;'  fc^,  lit  virtue  of  the 
iqgMnitioii,  tfiei%  18  ah  impl!^  Amfi&e  of  the  Court 
htapaned  to  the  bond,  bearing,  that  the  stated  ac- 
awt  shall  be  held  a  (Constitution  of  the  debt,  in  so 
&r  aif  to  be  a  sufficient  authority  for  diligence.  Now, 
bldftig'Chat  tbei^  is  a  decree  in  th^e  terms,  we  see 
iftfting  anomdousf,'  or  contrary  to  principle,  in  the 
Gbnik'sg^andng,  by  a  deliverance  ih  the  Biil-chamber, 
irirarnnt  for  letters  of  horning,  on  production  of  an 
otiMet  of  the  bond,  and  of  the  s&ted  account,  which 
it%aa  previously  decreed  to  be  Sufficient  to  authorise 
«fi  warrant/  It  is  a  mistake,  we  conceive,  to  sup- 
pMl  Ihat  the  Warrant  is  a  constitution  of  the  debt. 
It  is  the  stated  account  which  constitutes  it,  aUd  the 
*ttwit  follows  as  a  consequence; 

R  aj^^ear^  from '  the  report  of  the  deputy-keeper  of 
ftrd^ffiet,  that  it  has  not  been  the  practice  to  record 
Ae^tated  account ;  and,  in  the  view  wd  take,  it  does 
ft*  Mem  to  be  necessary.  There  can '  be  no  consent 
^Kglrttatidn  in  the  stated  account  itself;  as  it  is  pre<* 
|bW  by  the  creditor ;  and  were  there  a  daase  in  the 
M'onaelrthig  to  its  re^stration  fc^  the  purpose  of 
dttgttee,  it  would  be  inconsistent  with  the  stipula- 
^  there,  that  the  stated  account  shall  be  held  of  it- 
^k  saffideni  constitution  of  the  balance  due.  The 
aMi^^ement  would  then  be, '  not  that  the  stated  ac- 
OB«M  sboald  constitute  tiie  debt,  but  the  decree  inter- 
P*fed  t5  it,  in  virtue  of  the  Jpegistratidn. 
Batthe  suspenders  argue,  that  the  practice  in  these 
112 
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^^^^J^^CBses  is  not  inconsistent  with  their  doctrine  as  to  the 
Fisher,  |-c  «•  necessity  of  a  decree ;  because  in  bonds  for  cash-ac- 
Sjme,  j^c.  counts,  or  thoBc  by  cautioners  for  bank  agents,  there 
Titu  to  Pur.  is  always,  perhaps  with  the  solitary  exception  of  the 
s^iimnar^  2){ii.  present  casc,  a  sum  specified  as  the  limit  of  the  obli- 
**'^  gation.    There  is,  it  is  said,  an  express  obligatioa 

come  under  to  pay  this  definite  sum,  and,  therefore,  the 
decree,  interponed  in  virtue  of  the  registration,  con- 
stitutes this  as  the  debt  due,  although  the  creditor  may, 
at  his  option,  restrict  his  charge  to  a  part  of  the  sum. 
We  can,  however,  in  so  far  as  regards  the  jtt'esezif 
question,  see  no  principle  for  distinguishing  betwiict 
limited  and  unlimited  obligations.  In  the  ease  of 
bonds  for  future  and  contingent  debts,  the  limited  sum 
is  not  admitted  to  be  due ;  for,  indeed,  nothing  can  be 
due  at  the  date  of  the  bond.  It  is  specified  merely  ts 
a  maximum  beyond  which  the  obligation  is  not  to  ex- 
tend. The  consent  that  diligence  may  iasue  for  that 
sum  is  not  absolute,  but  conditional.  It  is  only  in  the 
event  that,  from  the  future  advances  by  the  credited, 
or  intromissions  by  the  bank  agent,  a  balance  to  that 
extent  shall  be  due. 

The  suspenders  found  upon  the  particular  words 
usually  employed  in  a  cash^redit  bond  to  constitute 
the  obligation.  But,  even  looking  at  these  words  alone, 
and  laying  out  of  view  the  whole  tenor  and  object  of 
the  deed,  it  is  plain  that  they  create  no  absolute  obli-^ 
gation  to  pay  the  maximum  sum.  The  obligation  is 
alternative  to  pay  either  this  sum,  or,  in  the  option 
of  the  obligants,  such  part  of  it  as  the  person  who  is 
to  operate  on  the  account  shall  value  for,  or  draw  out, 
beyond  what  he  pays  in ;  in  other  words,  that  the 
obligants  shall  only  pay  the  maximum,  if  the  balance 
due  on  the  account  shall  amount  to  so  much.  Notr, 
the  production  of  the  stated  accouilt  is  at  all  events 
necessary  to  constitute  this  balance,  even  where  equal 
to  the  limiting  sum,  and  no  diligence  can  issue  on  the 
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boDd  without  its  productioii.  Were  it  otherwise,  there  « i>ec.  i828. 
would  be  no  use  at  all  for  the  provision  as  to  the  stated  y^^^Zv. 
Jtxoont    The  creditor  could  have  no  occasion  for  a  Sjm^j&c 
to  admit  it  as  sufficient  to  authorise  diligence,  ruie  to  Pur. 
having  the  ]x>wer  under  the  bond  itself  to^^;^^     ^^^ 
charge  for  the  full  sum,  be  might,  at  his  option,  re-^^<^* 
strict  his  diligence  to  any  part  of  it  he  thought  pro- 

But,  farther,  it  is.  not  true  that  the  benefit  of  sum* 
saiy  diligence  has  been  confined  to  the  case  of  those 
knds  in  which  the  obligation  is  limited  to  a  certain 
definite  sum.  As  an  instance  of  the  contrary,  we  may 
tt&x  to  bonds  for  the  payment  of  a  composition  to 
cnUtora.  In  these,  the  rate  of  composition  is  no 
doubt  mentioned,  but  there  is  no  enumeration  or 
q^edfieation  of  the  debts  on  which  it  is  to  be  paid. 
The  hood  contains  no:thing  to  limit  the  extent  of  the 
liability  to  any  definite  amount,  or  by  which  the  sum, 
for  whidi  any  individual  creditor  is  entitled  to  charge, 
on  be  at  all  ascertained.  Accordingly,  it  is  absolutely 
necessary,  befcre  diligence  can  issue,  that  there  be 
prodnced,  not  only  an  extract  of  the  bond,  but  a 
certificate  by  the  trustee,  shewing  for  what  the  credi-* 
tar  hag  ranked,  or  a  docmqent  sufficient  to  establish 
aad  liquidate  his  debt. 

Now,  the  competency  of  summary  diligence  on  comr 
position  bonds  is  not  disputed.  Indeed,  it  does  not 
rat  on  practice  merely,  but  on  the  authority  of  an  ex- 
pRss  decision  of  the  Court,  in  the  case,  11th  February 
18Q9>  Brown  and  others  v.  Campbell  and  Company^ 
latluscase,  as  appears  by  the  report  of  it  in  the  Faculty 
CoUectiDny  the  question  was  fully  considered,  and  the . 
ttme  objection,  supported  by  the  same  arguments  now 
and  hy  the  suspenders,  was  unsuccessfully  insisted  on. 

We  think  there  is  nothing  in  the  observation  of  the 
Deputy-Keeper,  that  he  has  never  heard  qf  a  horning. 
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aDec.iw^.  iwoeeeding  <:to  a  regtcrter ed  imid  for  a  easb-cmliKp 
F4Bher,  ^.  ^  taining  an  obligation  of  unlinrited  amount,  because ' 
syme,  Ac.      ^j^j^  ij.  improbftbl^  «Mit  waf  sufik  bond^ver  «3^a|dd« 
Tiib  to  Pw.   In  the  case  of  boil4s  ^or  bank  agMts^  also,  We^ 
lSlfm^^xH«.i*  has  very  rarely  o^eurred  tbirt  tfee  «aUtio«eiia' 
iy#;M».  failed  to  limit  the  extent  ^f  <lielr  re^pon^ibimjr* 

obligation  on  the  agent  kimfidf  is  fiatii»Jl]fy  aitd  w«  be« 
lieve  always,  left  unlimited  ;  but  we  conceive  it  VMd4 
be  strange  indeed^  if,  on  aecMUt  of  this  dffieMiice, 
summary  diligence  itiigkt  issue  m  svcti  abond^agsalMt 
the  cauttonera,  while  it  should  be  inoompetent  agalnal 
the  principal  debtor.    The  ttMonk  ^y  the  deputes* 
keeper  may  not  have  henrdof  a  horning  ^^iaot  tbtf 
agent  for  a  sum  exceeding  the  amouttt  of  ih/b  ^ibl^pa^ 
tion  of  the  sureties,  maymost  naturaUy  b^  <&At4w 
Bank  Directors  generally  take  care  to  keephia  \mkmtm 
within  the  sum  which  is  secured  by  the  eaiutipiMirs^ 

The  necessity  for  an  ordinary  action  in  the  eam^toi 
bonds  for  factors,  tutors,  f^qd  curators,  atid^>l^er  vi« 
milar  cases,  where  the  obligation  is  unlimited,  id  easily 
explained.  There  is  no  consent  in  these  that  a  eerti^ 
fied  account,  made  up  by  the  creditor,  or  in  any  way^ 
shall  be  held  to  ascertain  the  balance  due;  and  as 
there  is  no  mode,  fibort  of  an  action,  fiw  coniltitMtfa^ 
the  debt,  the  clause  of  registration  aikthoi4sing  lettars 
of  homing,  which  may  \te  found  inaiieh  boods^  pMsi 
necessarily  be  inoperative.  i: 

Lord  IHtmUfy.r^l  understand  the  ^^tilesiion  putM 
the  consulted  Judges,  in  this  ca^,  to  be  eoiifiaed  en* 
tirely  to  a  preliminary  objection  taken  by  the  auspM^ 
ders  to  the  letters  of  horning  raised  l^  the  €*hai^^^«rt> 
and  to  the  charge  proceeding  thereon.  ^[%is  Qij^itton 
does  not  touch  the  pleas  of  the  suspendeiti  eiQ  tbeiiie^' 
rits  of  their  case,  but  merely  relates  to  a  ttutlerf  of 
form.     It  i^  limited  to  the  competenoy,.  and  i»  iti$ 


lip%  in  point  »f  QQtfDjpetmgri   ef  the  lettars  of  *  J^^;^ 
hnaig  and  ebarjge  givea  thareon ;  and  thus  iuvQlves  Fisher,  &&  «i 
drir  the  coDsideratioii,  Whether,  in  point  of  form,  the  ^T^e^ 
Aigon  iBCTe  estkled  to  do  finimnary  dilige^^   in  the  ruie^Pur. 
wmoet  morted  to  by  thein»  or  should  have  made^,,,^  j^^ 
tteir  daims  the  subject  o£  an  OTdinary  action  ?  ^^^• 

I  mef  bfrfnion  that  the  letters  of  homing  and  the 

Amgd  were  eompet^at,  aiid»  therefore,  in,  thi»  sense^ 

ItffL   I  cannot  distingniah,  in  this  respect,  between 

MmDaiy  diligence  being  resorted  to  as  the  fonn  in 

vliidi  a  daim  ia  made  by  the  creditor,  when  the 

MOQBt  in  the  bond  is  Hmlted  to  a  certain  maximum, 

«Qd  sBttunary  diligeno^  being  done^  when,  as  in  the 

|iwat  case^  tlie  amount  is  not  limited  to  any  {nrecise 

Hodnnun.    The  competency  afaummary  diligence  is 

tijhaittcd  and  established  in  the  former  case.    J  tinuk 

itnmst  be  eijuidly  competent,  and  on  the  same  prin* 

c^  m  the  latter  case ;  and  that  to  decide  this  ques- 

tioD  efterwiae  woiild  imply  more  than  a  doubt  of  the 

Iqplity,  in  ]M>int  of  competency,  of  summary  diligence 

iQ  seveml  dasses  of  cases  in  wfaidh  this  method  of 

cnfbrong  the  obligation  in  fSavour  of  the  creditor  has 

beea  genially  i^eaorted  to  in  practice  without  any 

Mbt<tf  its  cwipetmcy  erer  having  been  suggfestrf^ 

wept  in  one  v  two  cases,  in  which,  such  doubts 

briiig  been  startedt  the  fprxnal  objection  has  been  re* 

peOed  by  the  Court.    In  this  very  case,  when  it  came 

befiwe  the  Second  Division  in  the  Bill-Chamber,  on 

tkellthof  Feln-uary  1824,  I  flhould  have  been  of 

fpnioi^had  I  thought  summary  diligence  incompe^ 

Untaad  iUegalf.  that  the  bill  should  have  been  passed 

vMi^  caujttom 

Bat  it  IB  imneeessajry  for  me  to  enlarge  on  the  tea* 
HRS  vhioh  induce  me  to  think  the  letters  of  horning 
iiiiliwge  competent,  as  I  subscribe  to  the  reasoning 
Mtained.  in  the  i^inted  opinion  of  Lords  Glenlee, 
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^^J^^  CHogfetie,  Meadowbaiik^  Madcenzie,  MdlwyH,  aid 
Pisiier^fc.*^  Newton,  whidi  I  have  had  aa  opportimity  <xf  per- 

Syme,  ^c       /using.  ,  .      . 

2Tu/«  to  Pfir.  Lord  CarehaH$ei — ^I  coiicQr  in  Hhe  epintmur  giren 
Ifumfli^ry  z>ai.^7  Lofdft  Glenlee,  Omgletie,  Meadowba&k,  Mackai^ 
gence.  ^ie*  Medwyii^'  Newton,  and  by  Lovdf  PitoiiUf^  timt 

the  letters  of  homing  and  dharge,  in  this  case^'were 
competent  and  legal.    In  p6cimi«ry  obt^^ionay  y^keik 
diligence  is  ra^ed  Sn  virtue  of  a  datEse  of  registratjon, 
the  sum  for  which  it  proceeds  toust  be^  certain.-    But 
it  is  immaterial  whether  the  sum  be  rendered  certain 
in  consequence  of  its  amotmt  being  specified  in  the 
instrument  containing  the  clause, of  registration,  or. 
in  consequence  of  a  consent  tn^  that  instrument  timt 
the  amount  shall  be  fixed  in  a  certain  manner.    In  the 
latter  case,  the  maxim,  Certum  est  quod  oertum  reddi 
potest,  directly  applies.    Were  it  otherwise,  diligence 
could  not  be  raised  on  any  obligation,  however  de- 
finite, when  the  amount  of  the  sum  to  be  paid  depend- 
ed on  any  future  contingency.    Such  a  rule  would  di- 
minish the  utility  of  this  important  process  i  and,  ac- 
cordingly, it  is  inconsistent  with  the  practice  of  the 
.  country,  and  the  decisions  which  have. been  referred 
to.    I  do  not  think  the  distinction  is  well  founded 
between  obligations  in  which  a  maximum  is  fixed  and 
those  in  which  it  is  not.    Both  are  equally  illiquid; 
and  diligence  can  proceed  on  neith^  unless  the  mode 
of  liquidation  is  settled  by  a  consent  in  the  instru- 
'  ment.    If  it  be  so  settle,  I  aeelao  reason  why  ^dili-^ 
gence  should  not  proce^  equally. on  both.    I4o  not 
think  that  it  was  necessary^  or  competent,  in  this  case, 
to  register  the  stated  account.    It  is  not  the  resodi 
of  the  liquidation,  or  the  evidence  by  which  it  is  ob- 
tained, which  must  enter  the  register,  but  the  mode 
of  liquidation  which  parties  have  agreed  to  adopt  wh^B 
the  time  of  payment  shall  arrive,  .    :  * 
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Oiamnkig . eoasidemlioii  of  the  case,  trith  the  ^J^^^- 
tim  ofimMBi  the  Judges  of  the  first  Division  jstated,  r^exy^w. 
tbttheyiemaiBed  of  the  same  opinion  which  they^^"^^*^ 
MknaoAf  Btveanily  exfWBOod^    In  eonformity  with  ^.j,;^  ^  p^ 
tfe  ^pakni  of  the  joijority  of  thcr  whole  Jndgies,  the  2^^^^^^,^.^  ^^ 
Cart  lepdied  Hie  objeetion  to  the  cempeten<7  of  the^m^. 
Jctten.eC  herauigaiid  the  cbai^ ;  but  altered  the  in- 
tei^CDtor.Jii  80  far  a»  it  eonjoinedv  the  two  pracesses 
ia^itate;  and  i«aiitted  to  the  Locd  Ordinary  to  hear 
fvties  <m  the  meritB.* 

hfdElcUnj  Ordinaiy.  For  Suqpenden^  Dean.^  Fae. 

fiicmcrrif)  &LGen.  (Hope)  More.      A,  Giffbrd^  Agent. 
Ffr€bargera,   Jeffrey ^  Jameson.  WiUiam  Murray ^ 

W.&Ag^t.       D^CIak. 


SECOND  nirmiON. 

N0.XVIIL  %  December  \%9». 

ALEXANDER 

agam9t 
SEYMOUR,  ftc« 

imiDiCTiONv-x^SkrAT.  10  Obo.  IL  e.  S8. — An  ad^ 
9&MtkmJr€mike  eentenee  qfiieo  justices  inflicling 
^pemky  mubr  Me  statute  is  incompetent,  without 
Bfnmoussippealto  ike  quarler^essbmsi 

finmitt,  wko  was  mam^tt-of  the  Theatre  at  Olaa* 


*  A  flindkr  judgment,  in  regard  to  the.  title,  was  pronounced  the  aame 
^-^^^aasi^S  the  Caahien  of  the  Fife  Bank  v.  Ebenexer  Andenoa 
«i«aeip,  and  ia  the  cM^rtte  Leilh^BMik  «ii  AiddbaU  Soott 
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'£!!l!I?  gaw,  braughty  with  ecmcoorse  of  the  procwotor^ml 

Alexander  «.    «  pn»eratioil  fgUBrt 

Seymour,  ^  p^j,^^  in  terpis  of  the  astute  lOiifaso.  IX,  c-  88,% 
juriMdicHon.  the  peQiUtieB  theiein  iapoqed  i|poii  aif  pa«oiie  i^ 
/!l^^«/2lL^  dull  perform  pUys  09  other  entPiPteinnMfntg  fiy  -the 
etege^  whidi  haw  not  nceimd  the  I^irdCSDKiaberhDp^ 
licenoe.  The  jnatioeehaviBgAdTisBd  thepstitioB^^ividi 
.objectiom  «»d  aasvere,  and  xoroidered  the  yrao^.ift- 
fliptedt^peBelty,  iat«rmiof  theetetuta,  AlefMnkt 
advocated  the. cause;  but  the  Mqpoudest.olyeDtedto 
the  competencjr  of  this  proceeding,  in  respect  tbat^  Iff 
tiie  Gth  section  of  the  statute  10  Geo.  11.  c  88,  the 
only  competent  court  of  aj^peal  from  the  senteaoe  of 
two  justices,  ia  prosecutiona  under  that  statute  was 
the  quarter-sessions. 

The  IxNrd  Ordinary  {nronoimeed  the  following  in- 
terlocutor: — *  Finds  the  advocation  not  competeat, 

*  and  dismisses  the  same,  and  decerns,'  &c»    Ncte^^ 

*  It  appears  to  the  Lord  Ordinary,  1^  That,  consider- 
'  ing  the  peculiar  nature  of  the  penal  jurisdictioB 
'  created  by  the  statute,  the  intention  of  .the  statute 
'  must  be  held  to  have  been,  that  the  judgment  of  tbe 
^  quarter-sessions  should  be  without  review  by  tke 
^  Court  of  Session.  2tf»  That^  this  being  the  case,  tbe 
'  statute  must,  agreeably  tp  the  decisions  in  tbe  post- 

*  horse  cases  (by  which  the  Lord  Ordinary  h<4i}s  luifr- 
^  self  bound)  be  held  to  require  that  the  review  odf 
f  the  Justices  shall  be  Igr  the  qn^rtfO'Teessicna  Oidy/: 

The  adv(N(a^  r^^faim^  ami  jJea^^td^^^ihifig 
but  an  express  dedaraticm  in  a  statute  i^  suffifi^ 
to  take  away  the  jupsdictian  in|peren(  ia  thsi  /So? 
preme  Court  of  reviewing  the  sentences  of  all  in- 
ferior judges ;  and  there  is  no  such  clause  expressly 
declaring  that  ah  advocation  or  suspension  shall  not 
be  competent  in  the  statute  upon  which  the  present 
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wAmkkU.    A  ware  dedanitibp  Aat  the  jiiJgicnt  ^.y*'  y 
6ftfie^[MrtaMeMoitt,  or  oAer inferior  trHmnal,  shall ^j^qI^j^ 
Irinii,  Ib  Mt  sufficient ;  BochasaH  r.  Towart,  10ChS'7»ouv&c. 
Mtfril  VmfM&r.  TS47);  Ckttlirie  v.  Ciywan,  IWkBecjJ^^ll^ 
MWfJIW-.  voce  Jiw^idSrffa^,  Ap^ 
ft  Anfif  FtMidl^  Insoraoce  Sodetf ,  401  Bee:  1617. 
Vtkejnisdktkn  of  the  Ciotirt  of  Sesdioii  k  not  dto- 
fBftflr  csDdiided,  it  must  be  eompetenl  te  BAtoetHe  di- 
Mdjr  fiMB  Ae  jtnigment  of  the  two  jnstieed  witilout 
png  imt  to  tte  qimrter-eeBabBS ;  es  the  deehuration' 
^^aatute,*ihaAUAsSlBMrDB^  the 

fKtf  to  appeal  from  the  dedsion  bf  the  justices  to  the 
^nrter^sessions,  does  not  make  it  imperative  en  them 
tD  do  so,  hat  is  only  pamissire,  allowing  them  either 
to  qipeal  tbere,  at  to  advocate  in  Ifce  ordinaiy  way  to 
teOiNtttofSessMo.  7%e  cases  nzider  the  posthorse 
^  aiia  (Ifin  I?.  Mair,  7th  Jnite  1M9,  aod  dbe  o^heni 
(hsdh  leCerted  to)  do  not  apply. 

Tlie  nspondent  oMmeped-^Tbt  oidy  qvestion  be* 
S»o^  Cdnit  at  present  is  not  whelker  (Jbejiirisdietic^ 
of  flieCoort  of  Session  be  altogether  excluded,  and  its 
iBkrent  power  of  review  of  the  judgment  of  the  quar- 
tar-scttMins  taken  away,  hot  whether  it  be  competent  to 
iheeate  to  flie  Court  of  Session'  at  once  from  the 
jri^ment  of  two  justiees  without  appealing  first  to 
tk  qearter^oessions,  ta  dirscted  by  the  statute  ? 

Thefitkseetion^Aestlitute  has  directed  prosecu* 
tioQi  to  be  faranglit  for  the  penalties  in  two  ways,  viz. 
Afar  by  action  or  summary  petitSon  in  tiie  Court  of 
Bttristt  or  Justidmy,  or  in  a  summary  mamier  by  ap^ 
l^fmg  lo  two  justides  of  peace ;  abd^  i&  the  latter 
«Wit,  it  k  dedared  that  ^  it  shall  and  may  be  lawful 
*filr^4kt  pcrty  aggrieved  by  their  judgment  to  a^^al 
^  the  4(Arttt*8eSBioiis,  vhose  judgmeut  shaU  be  &uiL 
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d^.  1898.  There  ui  ho  question  at  preaent  about  the  meaniag  of 

AiextDderv.  ^^  ^^^  woids,  VIZ.  whether  the  finaiky  of  the  judg* 

Seymour,  &c  ment  of  the  quarter-eessioas  *  excludes  the  review  of 

juritOcHtMu    the  Court  of  Session ;  but  it  is  quHe  plain  that  die 

Tl'a^^  leave  given  to  appeal  to  the  quarter-eessipns,  and  to 

them  alone^  excludes  any  other  immediate  reriew  of 

the  judgment  of  two  justices  when  the  prosecution  is 

brought  before  them ;  and  that  the  cause  cannot  be 

carried  from  them  directly  to  the  Supreme  Court 

without  passing  through  the  quarter-eessiojns.    The 

oases  on  the  post-horse  duty  acts  are  q^ite  decisive ; 

eide  Mill  t^  Mair,  7th  June  1828 ;  Cook  v.  Mill^  ITth 

May  1829. 

The  Court  (Lord  Alloway  dissenting)  thought  the 
advocation  from  the  sentence  of  .the  two  justices  in- 
competent, in  respect  that  the  party  had  not  appealed 
to  the  quarter-sessions,  as  directed  by  the  statute. ;  mod 
that  it  was  unnecessary  to  determine,  in  the  present 
process,  whether  or  not  the  Court  of  Session  had  any 
jurisdiction  to  review  a  judgment  of  the  quarter-ses^ 
sions. 

Lord  AUoway — ^I  have  condderable  doubts  of  tbis 
interlocutor,  and  they  are  founded  upon  the  reasons 
that  the  Lord  Ordinary  has  assigned  in  his  note  in  sup- 
port of  it  The  ]x>8t«hor8e  duty  acts  relate  to  the 
matters  of  revenue  in  which  this  Ccmrt  has  no/inbe- 
rent  jurisdiction  except  what  is  conferred  on  itJby 
statute.  Accordingly,  in  the  present  statute  on  that 
subject,  4  Geo.  IV.  c.  62,  the  power  of  review  is  ei^ 
pressly  taken  away  from  the  Court  of  Session.  I  there- 
fore think  that  the  judgmeints  under  the  former  BCt» 
which  did  not  allow  the  power  of  review,  except  lA  tbe 
precise  manner  in  which  it  was  permitted  by  the  sta- 
tute, were  right.    But  it  becomes  a  very  diflferent 


nk.  m:       court  of  session.  125 

fi^ftio*  when  we  isterpret  a  similar  dause  in  a  sta-  « '^^^  ^^^ 
We  like  the  lOfli  Geo.  II.  c.  28,  whidi  relates  to^j^^^^ 
miUBts  m  whieh  this  Court  has  an  inherent  juris- Sey^uir,&c 
dictioD  at  oomnion  law.  jurMMUfiu 

Lord  Gknlee.^l  agree  in  thinking  that  there  is  ^^j^J^  ■[ 
graft  deal  in  the  distinction  taken  between  c»3es  in 
wUch  this  Court  has  n<it  inherexit  jurisdiction,  except 
what  is  conferred  by  statute,  and  those  in  which  it  has 
teonmfoa  law  jdfis^tion ;  biit  it  rather  appears  to 
me  that  the  present  case  falls  under  the  same  rule  as' 
we  foand  to  apply  to  the  statutes  about  the  post-horse 
Aities:  Hisre  is  a  ne'V^  'offence  created  by  statute,  aiid 
anew  jurisdiction,  and  forms  of  process  created,  alto« 
gether  independent  of  common  law.  The  pursuer 
gels  his  dioioe  of  two  modes  in  whiteh  he  may  sue  for 
&e  penalties ;  and,  if  he  takes  that  of  summary  af^H*- 
otion  to  two  justices  of  peace,  leave  is  given  to  ap- 
peal to  the  quwter^essions.  Now,  I  think  that,  since 
the  legislature  has  pointed  out  this  way  only,  it  must 
be  taken,  even  although  the  ipower  inherent  in  the 
Cimit  of  Session  of  reviewing  the  judgment  of  the 
quarter-sessions  may  not  ultimately  be  excluded.  I 
always  proceed  upon  the  supposition  that  the  applica- 
tion to  the  justices  was  competent  and  proper  to  be 
entertained  by  them.  If  it  appeared  es  fade  of  the 
complaint  to  be  otherwise,  e.  g.  if  the  petition  to  them 
coniplaiQed  of  tilings  not  included  in,  nor  prohibited 
^the  statute,  then  I  should  certainly  hold  that  we 
nnght  advocate  on  that  ground,  mid  dismiss  the  pro* 
ttSB;  bat  that  is  not  the  nature  of  the  objection  in 
fte  present  case. 

LortI  PUmillff. — If  we  were  called  upon  to  deter- 
»fe  Ae  question  raised  by  the  advocator,  and  on 
^ch  the  Lord  Ordinary  has  expressed  an  opinion  in 
Ws  note,  whether  the  jurisdiction  of  this  Court  l?e  ah- 
"oltttely  excluded  by  the  terms  of  the  statute,  I  should 
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^^!y  ^^  mucA  difficulty,  and  should  be  sowjr  to  decide  it 
AkxMider «(  without  more  consideratioii.    But  I  thiidc  that  we  are 
Seymour,  Ac>  properlf  Called  upon  to  determine  at  present  only 
jmitdMmu    whether  this  particular  advocation  be  competent ;  ibk$ 
/i!l  M^^  is^  whether  it  be  competent  to  come  to  tl&is  Court  at 
once  without  taking  an  appeid  iirst  to  the  quarter- 
sessions  ?  And  OB  this  question  I  havB  formed  the 
same  c^miott  with  Lord  Olenlee. 

TbBeLardJug^43ericoiiearf^ 
lee  and  Pltmilly. 

Their  Lwdships,  therefore,  *  in  respect  that  the  ad- 
'  vocator  had  not  appealed  to  the  quarternsessions, 
^  found  the  advocation  incompetent,  and  in  so  far  ad- 
*-  hered  to  the  interlocutor ;  but  foimd  no  expenses 
•  due: 

Lord  Ovdiiuny,  Madcmxie.  Act  Dean  qfPoc.  (Mxmcrltff) 
MoiOAih.  AlU  Sol.  Gen.  (Hope)  Cockbttrn^Moir.  Me». 
HamUto^y  W.  S*  and  Geo.  Ihmhv,  W.  S.  Aoents.  F. 
Clerk. 

V. 


FIRST  DIVISION. 

N0.XIX.  9  December  izas. 

BLlNCairS  TRUSTEE 

againet 

ALEXANDER  ALLAN  and  Company. 

Bakkeupt.— 4STAT.  1696,  e.  5.^1.  An  ewtrofrndieied 
(ffer  of  composition  kaviiigbeen  made  bjf  hamkmpU^ 
on  condition  of  all  the  etediior^  qgpeeing  iheee^ 
wiUdn  a  limited  period,  found  that  creditors  who 
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iy,  to  mrse  etOitled  to  enter  into  arrangemenfs  tpith  BUncow^s 
He  Umkruptajbr  payment  of  their  futt  debts,  it'^'^^^^^ 
haimgheen  jHTo^tkat  iwieof  ikecredUorshaid    ^ — 
mede separaiesettlemente  with  the  banirupts.  .        s£m,i^^ 
ILCre^ior^ im  a bam^  being  also  the  ordHnafi^bimk' 
en  of  the  debtor,  and  as  such  discounfing  Ms  biUs, 
ssdpiaeing  the  amomU  to  the  credit  (tf  his  cash^ 
soDsmO,  having,  upon  an  order  Jrom  U^ -debtor,  pre* 
iented  hf  one  i^Ae  cautioners  in  the  bond%Applied 
fart  itf  the  cash  aeeomU  in  extinction  ^  an  install 
nest  of  the  bond  seoeral  months  b^fi^e  it  hfcame 
isiyMdthe  debtor  haning,  within afewdoffs^fUr,. 
home  baniruptf-'^fimnd  that  such  payment  woe. 
wt  m  the  usual  course  ^business^and  therefore  re-, 
dkoftfe  under  the  act  \^^. 

WiUUM  &sAi  Heniy  Hitioow,  sUk-ioensers  in  Lon- 
da»kenDg  jGukd  ia  ldS5»  made  an  offiar  of  a  compo* 
aitioo  of  5b.  per  pound  on  their  debts,  ^  provided  evety 
'  aditoE  whose  debt  exceeds  IrJM^  shall  accept  the 
'  aviie  within  one  month.'  Alexander  Allan  and  Com* 
pSQr,  creditors  to  the  extent  of  LiiOO,  agreed  by  their 
mndafa^es  to  thie  offer  on  the  oondition  proposed. 
AH  the  creditors*  however,  did  not  acquiesce ;  but  at 
logtka  BetUement  wM  obtained  ^  arrtogements  with 
tke  coefitors  individnall  jr. 

mUan  Blincow  applied  to  t2ie  defenders  Alexander 
tSm  and  Company  for  an  advance  of  LJWOO^  to  en* 
AkUm  to  eiMnpl^e  the  settlement  with  the  creditors^ 
mi  to  caminence  business  fat  Bdinbivcgb*  He.  offered 
tt  gita«a.bMil  Jbr  tile  ^uilB  i«id  £tfr  tfa<i  debt  of  L.5^ 
diebjrWilUam  and  Henry  Blinixmr.  This^  after  some 
mattymdsBcej  was  ageeed  to  by  the  defenders,  who 
admeed  the  sum  ^f-  L-SMO^  and  rciedved.^j  bond,. 
%Mi^-Wjttiaia  Blineow  and  Us^binthfln  John  and 


IfiS'  DECISIONS  OP  THE  No.  19/ 

3  Befr  1828.  Valentine,  in  the  English  forrn^  fiUrttthig  the  transac- 
Biin^ow's  ^i^^*  The  bond  was  for  L5000,  but  redeemable  ott  pay- 
2^^«^^-ment  of  L.2500,  by  three  instalments  of  L.83$.  6s.  8d. 

*     each,  on  4th  October  1820»  4tii  April,  and  4th  October 

f23S,^ ft.  1827.  From  the  sura  so  advanced,  the  debts  of  WiU 
liam  and  Henry  Blincow  were  settled,  and  the  conipa* 
ny  discharged. 

William  Blincow  then  commenced  business  in  Edin- 
burgh under  the  firm  of  William  Blincow  and  Com- 
pany. His  cash  and  bill  tranteistions  were  all  nego- 
tiated with  the  defenders  as  his  bankers.  He  lodged 
with  the  defenders  the  bills  granted  to  him  by  his 
customers,  which  were  discount^  when  presented, 
and  the  amount  placed  to  his  credit  in  his  current  ac- 
count, upon  which  he  ictrew  as  occasion  required. 

The  first  instalment  of  the  above  bond,  payable  4th 
October  1826,  was  paid  when  due. 

About  the  beginning  of  the  year  1837,  William 
Blincow's  bill  transactions  having  increased  very  much, 
the  defenders  hesitated  about  discounting  beyond  a* 
limited  extent ;    upon  which  his  brother  Valentine 
wrote  the  defenders,  agreeing  to  be  responsible  to  the' 
extent  of  L.500 ;  and,  on  25th  April,  John  and  Vd-' 
lentine  Blincow  addressed  a  letter  to  the  defenders, 
guaranteeing  any  bills  that  might  be  discounted  by 
them  for  their  brother  William.   Upon  this  guarantee 
the  defenders,  in  the  month  of  April  1827»  discounted' 
various  bills  to  the  amount  of  L.1270. 

On  7th  May  1827,  William  Blincow  Sent  an  order  ' 
for  L.200,  and  requested  that  his  account  currasit 
might  be  debited  with  L.8S3. 6s.  8d.  being  the  amount^ 
of  the  second  instalment  of  the  bond,  due  4th  April 
preceding,  which  waa  done  upon  an  order  for  the  sum 
by  William  Blincow  and  Company  being  presented 
by  Valentine  Blincow  on  8th  May. 
Different  sums  having  been  paid  in  to  account  of 
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Ymm  BUMMm,  the  balaiice  in  Ms  favour  at  14th  '.^tw" 
liqrin7  waa.Lr.84a  Of  that  date,  a  draft  fojr.BbwT  . 
LJB8L 198. 4d.  was  preseiHed  by  Valeiitiiie  Blincow,^^^^/^- 

fbiWreii  tliak  the  sum  might  be  placed  to  the  ere-      . 

Atf  thehHHU  wtiieh  was  done.  .  By  this  transaction  ^^g<,  5. 
(kefidlaaumBtof  thebiHid*  with  interest,  was  pa.id 
tp,  and  the  bond  itself  was  delivered  to  Valentine 
Blttcew. 

WiUJam  Blineow  and  Company  having  failed,  their 
cilite  were  saqueatrajted  on  30th  May  1827. 

n^  tro^iee  <m  the  seqaestcated  estate  brought  the 
puttitt  action  of  reduction  calling  for  production  of 
theabovelxmd^and  of  the  various  bills  which  ha4 
bemdiaoounted  by  the  bankrupts  .with  the  defenders 
in  April  and  May  1SS7,  and  the. checks  granted. by 
ttebsiikniptsto  t)ie  defenders.for  the  sums  which.had 
been  applied  in  extinction  of  the  second  and  third  in* 
idiiieiits  of  the  boad ;  and  conisluding  that  the  bond 
tits^iA  be  reduced  to  the  extent  of.  L.875,  being  the 
ti&ienee  between  tbe  original  debt  due  the  defenders 
bf  William  and  Henry  Biincow,  and  the  .coipposltion 
« thst  debt  which  the  defenders  had  agreed  to  acpept, 
vkidi  difference  neither  WiUiam .  BUncow  .and  Com* 
pnqr,  nor  William  Blincow  .as  an  Jndivjidual,  were 
bomd  to  pay ;  aod  ther^ore  conchiding  for,  repetition 
tf.tittt  sum ;  and  farther,  concluding  for  reduction 
tf  Uie  iadorsations  of  the  bills  discounted  with  the  de- 
faiders,  the  proceeds  of  which  bad  been  applied  to  the 
pgmnt  of  the  second. and  third  instalments  in  the 
bQ9d».a&d  the  cfaecka.wsbioh  had  beon  given  foi^  t|piese 
ppftsatftr-these  being  all.  within,  sixty  days  of  the 
bMoniptey,  a^d  pfiy^nent  oi  the  last  instalment,  that 
bang mde  several  mouths  before  it  was  due* 

Pieaded  in  support  of.  the  actioiit— 
rl)  .Tb^,  defenders  having,   by  their,  mandatories, 
"ped  the  miasive  agreeing  to  accept  of  the  com- 

I 
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3  Dec  182&  position  of  William  and  Henry  BlinMW^  debt^  Hiejr 
Bitocow'8  ^^  ^^^  entitled  to  plead  against  &ifl  miaiive  bjr  way 
Trustee  «.  Ai.  of  exception.  It  must  be  binding  upon  tliem  until  iCia 

regularly  reduced ;  and  tbey  are,  thenfbre^  bound  ta 

^^ll^'^-^g  disdiarge  their  debt  upon  receiving  payment  4>f  tbt 
composition,  and  are  not  entitled  to  take  the  bond  for 
the  whole  debt  to  the  prejudice  of  the  creditors  of 
William  Blincow  and  Company. 

Although  the  bankrupts  may  bave  paid  some  of  the 
creditors  more  than  the  stipulated  oompoaition,  this 
does  not  void  the  composition-contract,  but  gives  the 
bankrupt  a  right  to  innst  for  repetition  of  the  over 
payments.  This  point  was  decided  in  the  cases  of  Jon-* 
ner  v.  Caddel,  15th  Feb.  1822 ;  and  Arrol  v.  Mont- 
gomery, 24th  Feb.  1826.  The  pursuer  is  therefore 
entitled  to  repetition  of  the  L.875,  for  the  benefit  of 
the  creditors  of  William  Blincow. 

II.  The  indorsations  of  the  bills  and  checks,  withiii 
60  days  of  the  bankruptey,  for  the  second  and  third 
instalments  of  the  bond,  are  reduciUe  under  the 
act  1696,  e.  5,  as  being  an  indirect  mode,  out  of  the 
common  course  of  business,  of  giving  the  defendetsan 
undue  preference,  to  secure  payment  to  them  of  the 
bond.  At  all  events,  these  indorsations  and  checks  are 
reducible  to  the  extent  of  the  third  instalment  in  the 
bond,  which  was  not  payable  for  five  months  after  the 
8equestrati(Mi,  and  after  the  payment  of  that  instalment 
The  payment  of  this  diird  instalment  can  never  be 
viewed  as  a  bona  fide  payment  of  a  debt  in  the  com- 
m  o  course  of  trade.  The  bills  which  were  du* 
counted,  and  from  which  this  pajrment  was  raafde, 
were  many  of  them  not  payable  till  even  after  Ae 
term  of  payment  of  the  bond ;  and,  therefor^  the 
parties  entered  into  the  transaction  being  obvious- 
ly in  the  knowledge  of  the  approaching  bankrupt- 
ey, and  for  the  purpose  of  giving  the  defenders  a 


Jh  19.         COURT  OP  SBSSION.  ISl 

PhIbmbs  am  the  other  CMditors.     The  aaUdpation  3  Bec^utt. 
oflfefijBKDl  affbrfc  legal  preeumption  of  the  kDow-r]^!^^^.^ 
ta^iCAeappfoadiiiig  bankruptcy ;  aiad  the  ii^^^or-^^^^^^ 
of  long  dated  bills,  and  drawing  diecks  for  the      ..«-.^-. 

a  mere  collusive  device  between  the22J*[J^^^ 
the  defenders  to  evade  the  statute,  and 
^radudUe. 

iUlongh  Mr  Bell,  in  his  Commentaries,  il  399v 
mpf  *  That  operatkms  on  a  catrent-aceount  between 
or  with  a  banker,  either  in  cash  or  bf 
of  UUs!,  will  be  effectual  n6twith8taiHl<^ 
'  ii^  the  statute/  yet,  he  adds,  ■'  wherever  the  drw 
'cBBfltaaees  iadieate  collusion,  or  a  contrivance  ta 
'  enie  the  act,  or  notice  of  insolvency,  the  transac-* 
'  tioB  vjll  be  chaUei^eable ;  as  where  Ihe  bill  given  in 
'  pqrmeiit  is  of  a  distant  date,  which  proves  it  to  be 
'  security  rather  than  a  payme&t ;  or  where  the  bill 
'  ii  given,  not  in  paymetit  of  a  debt  due,  but  in  anti- 
'  dpation  of  what  is  not  yet  payable.'  These  rules 
fUaly  $ffily  to  the  facta  of  the  present  cas^. 

Ammrsd  for  the  defeiadCTs — 

L  The  agents  for  the  defenders  only  agreed  to  the 
aBjiositioii  upcffi  the  conditions  contaizied  in  the  offers 
^Aidi  was,  that  all  the  creditors  ^ove  L.20  diofuld 
V^  to  the  arrangement  within  one  month  of  the 
<iite  at  which  the  offer  wae  made.  Tlie  offer  was 
M  agned  to  by  the  creditors;  and  the  debtors 
^MUwith  eadi  of  them  on  the  best  terms  the;f 
^"Ushtain.  The  defienders  were,  therefore,  at  liberty 
^^loBasd  fuU  pf^naieat  of  their  debts;  the  contract 
^^M  aa  end  in  oooaseqnence  of  the  non-fulfilment 
<' the  condition  upon  which  die  offer  of  composition 
^  nttde  and' accepted. 

^nitte.waano  aathnrlty  to  dasdiarge  granted  by  the 
ieteaders,  and  no  discharge  was  given.     The  debtors 

12 
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3  Dee.  1899. :  compoimded  with  thdr  sevwal  creditoss  as  tliey  beirt^ 
BUncoir*!  could;  but  HO  discharge  .was  granted  upon  general 
uJ^Co.^^  *^™^®»  as  in  the  case  of  a  composition^contract  re-* 

-— ^  gularly  carried  through. 
^!!tm^o.5.  After  a  debtm  has  received  a  regular  discbarge  of 
the  debts  due  by  him  previous  to  his  bankn^^,  he 
may  undertake  a  new  liability  for  payment  of  itboae 
debts  upon  a  new  promise  to  pay»  and  the  creditor 
18  entitled  to  accept  of  such  promise ;  1  Cookes^  c 
10,  $  7 ;  Whitmarsh,  c.  16,  $  10.  This  is  the  law  of 
England,  where  the  whole  proceedings  took  place ;  so 
^  that,  even  if  there  had  been  a  discharge,  the  debtors 
might  have  entered  into  a  new  agreement  for  payment 
of  their  full  debt, 

II.  The  indorsations  upon  the  bills  sought  to  be  re- 
duced were  granted  in.  the  course  <tf  trade  for  bona 
fide  considerations,  the  bills  being  regularly  discount- 
ed, and  the  proceeds  entered  to  the  credit  of  William 
BUncow  and  Company,  in  their  account-current  with 
the  defenders ;  and  the  checks  were  pres^ented  to  the 
defenders  in  the  usual  course  of  business,  and  im- 
mediately entered  to  the  debit  of  the  cash-account. 

When  the  bills  were  discounted,  and  the  proceed^ 
carried  to  the  ca8h««coount,  it  was  the  same  as  if  the 
money  had  been  actually  paid  over  to  the  bankrupt ; 
the  bills  became  the  property  of  the  defenders,  and 
would  have  remained  so  if  bankruptcy  had  follow- 
ed an  hour  afterwards,  having  been  obtained  for  a 
bona  fide  onerous  consideration;  Bell^  i«  207;  ii. 
128;  Carstairs  v.  Bates,  BeU,  i.  207;  and  Sar-. 
geant,  BeU^  i.  208.  The  bills  were  all  regularly 
discounted  in  the  same  way  as  if  the  money  had 
been  directly  paid  into  the  hands  of  the  bankrupt, 
the  proceeds  forming  a  fund  upon  which  he  was 
entitled  to  operate  by  drafts  the  moment  the  amount 
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VIS  phnd  to  Mb  credit.  The  transactions  trere,  there-  ^^^^^^^ 
ion,  k  the  regular  course  of  trade.     If  the  bills  had  Biincow's 
|nM»  tiiey  would  have  been  lost  to  the  defenders.  JS^^Ca^' 

Fqrments  in  cash  are  not  struck  at  by  the  statute      

tkdU  on.     It  can  make  no  difference^  in  the  present  J^g^  ^  ^ 
I  CM^  fliat  the  defenders,  in  their  professional  capad* 
^sslMnika:*9,  keld  the  funds  from  which  the  payment? 
I  mflt^made.     A  creditor  is  entitled  to  receive  pay« 
I  mat  of  his  cfebt  from  his  debtor  oi)  the  very  eve  of 
Ubnptcy.     The  defendlsrs  weref  entitled  to  discount 
%  banknipf  8  bills,  and  either  pay  him  the  proceeds, 
ecnry  them  to  his  credit;  and  they  were  entitled  to 
nmve  froin  the  bankrupt  payment  of  thdr  bond ; 
od  the  payment  of  this  debt,  by  orders  on  the  cash* 
•KDUt,  which  the  bankrupt  kept  with  the  defenders, 
vvJQst  a  payment  in  cash,  to  which  the  act  1 696  does 
vt  apply.  > 

The  second  instalment  of  the  bond  was  not  paid  till 
iftff  the  term  of  payment  had  arrived ;  and,  therefore, 
te'tfaat  payment  there  can  be  no  legal  objection; 
Hotber  can  there  be  any  objection  to  payment  of  the 
AM  instahiwnt.     If  the  debtor  had  fun^  to  pay  this 
Mtriment  before  the  stipulated  term  of  payment  ar- 
rived, he  was  entitled  to  do  so,  and  the  defenders  were 
c>tiQei  tb  receive  pajonent.     He  might  have  drawn 
«at  the  sum  at  his  credit,  and  applied  it  in  payment 
^nj  of  his  debts ;  arid  he  was  equally  entitled  to 
do^BO  itt'extinguishing  the  debt  due  upon  the  bond* 
^  Aefenders  were  not  under  any  obligation  to  re^ 
^  paiJtDent  of  this  bond,  even  before  the  term  of 
PT^enC  arrived ;  and  the  mere  fact  of  bankruptcy 
^snvo^  taken  place  soon  afterwards,  cannot  render 
*e^  payment  objectionable.     There  is,  therefore*  no 
P^uM  IB  law  for  reducing  the  checks  by  which  the 
'^tottpt  tjperated  on  his  cash  accounts,  * 
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3  bee.  1828.  The  Lord  Ordinary  reported  the  case  to  the  Court ; 
Biincow's  and  added  the  following  note : — *  The  Lord  Ordinary 
kT^Co^^"  *  does  not  think  the  pursuer's  claim  for  repetition  of 

*  the  L.875  well  founded.     The  agreement  by  the 

st^^vm  €,6.*  defenders  to  accept  of  the  composition  was  clearly 
^  conditional;    and  the  condition   having  bailed;  it 

*  was  not  binding  upon  them.    They  were,  therefore, 

*  at  liberty  to  include  their  full  debt  in  the  bond  they 
'  afterwards  took. 

*  The  other  question,  arising  from  the  payment  of 
''  the  second  and  third  instalments  of  the  bond,  is  at- 
^  tended  with'more  difficulty,  as  these  payments  were 

*  in  effect  in  a  great  measure  made  by  the  indorsation 

*  of  bills  which  were  not  payable  for  a  considerable 
*«  time  afterwards.     Had  the  defenders  not  been  the 

*  bankrupt's  ordinary  bankers,  with  whom  he  was  in 
'  use  to  discount  his  bills,  there  would  have  been  lit- 
^  tie  doubt  that  the  transaction,  although  in  the  form 
^  of  a  discounting  of  the  bills,  and  an  application  of 

*  the  proceeds,  by  order  of  the  bankrupt,  to  the  pay- 

*  ment  of  his  debt,  would  have  been  reducible,  as  fall- 
'  ing  under  the  spirit  of  the  act.     It  is  said,  however, 

*  by  the  defenders,  that,  being  his  ordinary  bankers, 

*  they  discounted  the  bills  in  question  in  the  course 

*  of  trade,  and  only  applied  the  balance  which  stood 
'  in  his  favour  on  their  running  account,  to  the  pay- 
^  ment  of  the  instalments  of  the  bond,  in  consequence 
'  of  his  order  to  that  effect ;  that  the  pursuer  has  not 

*  averred  on  the  record  that  they  were  in  the  know- 
'  ledge  of  the  impending  bankruptcy,  and  is  not  en- 

*  titled  to  assume  in  argument  that  they  acted  on  sudi 

*  knowledge. 

*  It  is  not  necessary,  however,  to  the  operation  of 

*  the  act  1696,  that  the  creditor  shall  be  proved  to 

*  have  been  in  the  knowledge  of  the  impending  bank* 
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*  T^fujf  or  guilty  of  fraud  in  accepting  of  ttte  fiecib-  ^  ^^^  ^^^ 

*  li^f;   It  is  enoqgli  if  the  debtor  intends  to  favour  uuncow.s 
'InvMd  to  give  him  a  preference  over  his  other'^X"*^^*--'^'- 

7.  ^^        .  -  ,  .  Ian  and  Co. 

'  CTQUtors.    Now  it  seems^  from  the  circumstances,      : 

•|nrttjr  obvious  that  the  debtor  aieant  to  give  8uch^^^^*[^g  ^. 

*  ajwe&rence,  if  not  through  £avour  to  the  defenders, 
'itkflrt  through  favour  to  his  own  brothers,  the 
'  oatioBers  in  the  bond ;  and  ihat  one  of  them,  Va- 

*  lentijie  Bliocow,  who  personally  managed  the  trans- 
'  sctioB  as  to  the  payment  of  these  instalments^  was 
'  snare  of  his  brother's  situation,  and  taransacted  the 
'  vjiole  business  for  the  purpose  of  relieving  himself 

*  sod  the  other  cautioner.  Indeed,  if  they  were  able 
'  to  fulfil  their  engagement  under  the  bond,  they  had 
'  tbe  real  interest ;  and  the  effect  of  the  payment  was 
'  to  secure  them  a  preference.  In  such  circumstances, 
'  sad  considering  that  the  third  instalment  of  the 
'  knd  was  not  payaUe  for  some  months  afterwards, 

*  tlie  Lord  Ordinary  Ihixdcs  it  questionable  if  the 
'  transactions  can  be  said  to  be  so  clearly  in  the  usual 

*  coQzse  of  trade  as  to  form  an  exception  to  the  rule 
'  of  the  statute.  He  has,  therefore,  thought  proper 
'  to  i^ort  the  case^  that  the  opinion  of  the  Court  may 

*  be  obtained.' 

Tbe  Judges,  on  advising  the  cause,  concurred  in  the 
opioion  expressed  by  the  Lord  Ordinary  in  regard  to 
tbe  first  conclusion  of  the  summons,  that  the  accep- 
taace  of  the  offer  of  composition  was  conditional ;  and 
the  condition  not  having  been  purified,  the  defenders 
were  entitled  to  claim  their  whole  debt,  and  to  include 
it  in  the  bond.  They  were  farther  of  opinion  that  the 
payment  of  the  second  instalment  of  the  bond,  after  it 
Wame  due,  by  transferring  the  value  of  the  discount- 
ed bills  to  the  cash  accoimt,  and  obtaining  an  order 
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^w^li!!'*  thereon  for  the  amount  of  that  instalment,  was  a  trans- 
Biii)cow*8  action  in  the  ordinar7  course  of  business  with  the  de- 
kTandTco.^^"  fendcFS,  as  the  bankers  of  the  bankrupt,  and,  therefore, 

was  not  struck  at  by  the  act  1696 ;  that  the  law  on 

?iS*l69^  0.5.  this  point,  as  laid  down  by  Mr  Bell,  must  be  consider- 
ed as  settled.  But  they  considered  the  anticipated 
payment  of  the  third  instalment,  so  long  before  it  was 
due,  a>  struck  at  by  the  act;  and  therefore  reducible. 
'  I^  Court,  accordingly,  assoilzied  the  defenders 
from  the  conclusions  of  the  summons  in  ri^gard  to  the 
L.S75,  and  the  payment  of  the  second  instalment  of 
the  bond.  *  But  find,  in  the  circumstances  of  the  case, 

*  particularly  the  situation  of  William  Blincow,  and 
^  that  the  third  instalment  of  the  bond  was  not  due 

*  till  the  4th  October  1827,  that  the  payment  of 
'  L.8S8.  6s.  8d.  made  on  12th  May  1827  by  means 
<  of  a  check  or  order,  was  not  legal,  and  is  to  be 

*  considered  as  an  evasion  of  the  act  1696:  There- 

*  fore,  reduce  and  set  aside  the  said  order  and  chedc ; 

*  and  find  that  the  said  sums  are  to  be  replaced  to  the 

*  account  current  between  the  parties,  in  the  sanie  way 
'  and  manner  as  if  the  said  check  or' order  liad  never 
^  been  granted  ;  and  decern  and  declare  accordingly.' 

Lard  Newtm,  Or^ary.  Act.  Skene,  IFibon.  J.  PaH^ 
eon,  junior,  W.  S.  ikgent.  Alt  Dean  i^  Foe.-  (Mon* 
creiff)  Sandfbrd.  JUan  Sr  Bruce,  W.  S.  Agents.  D. 
Clerk. 

T. 
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SECOND  niFlSION. 

No.  XX.  9  December  19a».  . 

ALEXANDER  COWAN«  Trustee  on  the  Seques- 
tnted  Estate  of  Abchibald  Constable  and; 

COHFANT, 

againH 
maOSi,  LAN6DALE,  DIXON,  and  BROOKS. 

Bakkbupt^-Stat.  1696,  c.  5— Fobeign*— ^  hOl 
foffoble  at  M^,  remiUed  by  a  merchant  on  the  eve 
^baakn^ptcfi  to  a  bamker^  wiA  whom  he  had  a^cur- 
re»t  aeeomntf  and  directed  to  be  approprkOed  to  a 
tpetial  parpote,  hoeing,  been  applied  by  (he  banker^ 
totto  thepwpote  directed^  but  to  the  liquidation 
^  U9  general  hakause,  hdd,  in  a  Question  between 
ik  banter  and  Ae  trustee  on  the  eequestratedeetate 
tfiie  bankrupt^  to  be  a  payment  t^  cash  not  redu- 
ta^  by  the  act  1696. 

DAated  whether  the  act  1696  etribee  at  remittance* 
ffbSU  in  eecurify  made  to  England  by  a  iScotch 
merdiaU  within  60  days  qfbankruptcy. 

Mmos  Constable  and  Company,  booksellers  in  Edin- 
*B^  were  in  the  nse  of  transacting  business  with 
Mcnn  Dixon,  Langdale,  &c  bankers  in  London,  in 
4e  foBowing  course  ^-Constable  and  Company  depo- 
sed with  Dixon  and  Company  long  dated  bills,  upon 
•IttcredU  of  which  the  latter  accepted  the  drafts  of 
the  fonner ;  and  when  those  drafts  became  due,  they 
were  provided  for,  either  by  remittances  of  Constable 
w>d  Company,  or  by  Wxon  and  Company  discounting 
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'v^^lw^  part  of  the  deposited  hills.    These  transactions  were 
Cowan  o.       of  great  extent,  and  were  continued  without  interrup- 
Dix^^     tion  till  the  period  of  Constable  and  Company's  bank- 
Bankrupt      ruptey  by  sequestration  on  the  10th  of  February  1826. 
F^eiT*'"*'     On  the  11th  of  December  18S5,  (sixty  days  before 
the  d<ite  of  the  iieqnestration)  the  balance  of  eash  jMud 
and  received  by  Messrs  Dixon  and  Company  amoun- 
ted to  L.ia6.  6s.  Id.  in  fkvour  of  Constable  and. Com* 
pony;  but,  at  the  same  dafte,  Messrs  Dixon  aii4  Qom- 
pany  were  under  acceptances  for  Constable  and  Com- 
pany to  the  extent  of  L J3JS0.  I6s.  6d.     The  depo- 
sited bills  then  in  their  hands,  due  mostly  at  distant 
dates,  amounted  to  L.13,024.  lis.  7d. 

J^tween  the  11th  of  December  and  the  date  of  the 
banktuptcy,  Dixon  and  Company  came  under  further 
aooeptances,  and  made  payments  on  account  of  Con- 
stable and  Company  to  the  amount  of  L.6696.  9b.  fid. 
During  the  same  period.  Constable  and  C6n^»ny 
remitted  to  Dixon  and  Company  cash  or  drafts  upon 
London  bankers,  principally  long  dated  bills,  to  the 
wiount  of  1^18,054.  Ss.  9d. 

In  thi9  sum  there  was  included  One  bill  for  L.750, 
drawn  by  the  Royal  Bank  of  Scotland  on  the  Bimk  of 
£ngland  at  sight;  which  was  remitted  on  the  18th 
January  1826  by  Constable  and  Company  to  Dixon 
and  Company,  in  the  foUnwing  letter:  *  We  now  en- 
*  close  Royal  Bank  on  Bank  of  England,  sight  L,750. 
'  With  whidi,  please  to  paj^  bur  bill  to  Sir  Walter 
'  Scottt  due  at  your  heuse  om  the  18^l6th  inat. 
^  for  same  amount,'  &c.  At  the  time  that  Dixon 
.and  Company  received  this  remittimce,  they  were  am- 
siderably  in  advaaee  to  Constable  and  Company  in 
cash,  and  under  very  exttenaive  acceptances  in  their 
favour.  In  these  drcun^ances,  Dixon  and  Company 
having  received  the  bill  ob  the  Bank  of  England  for 
L.750,  remitted  in  the  above  letter,  obtained  payment 


lltt.«.  COITBT  OF  Wmi&».  149 

d%wai  appyed  tiie  proctcds^  no*  in  vetirtug  the  bill '^^^v^ 
dTGMtable  alid  CkMnpuiy  to  Sir  Walter  Soott,  bntcoill^^ 
m  fifoidfttion  of  tiifa  gviDiBnl  bahmce  staodiiig  in  their  ^'^^|^- 
tooks  j^ttinet  OonetAbl^  and  Cotnpeii^,  the  prooeedB  :0<»iib:ii|iA 
ki^rpbttd  to  their  credit ;  and  nothing  further  took  |^;^^ 
itatt  rekfive  to  this  ttaosaettoli  at  the  time. 

Ob  tfie  faihir^  of  Conat^la  and  Company,  l<Hh 
Febracy  ISfiB,  IMxon  and  Company  were  crediton 
m  cenaeqnenee  of  paymeifts  XKf  cash  end  ascoeptanoes 
doly  t^bred  to  fhe  amount  of  L.l€,110.  19b.  8d.  for 
vUch  sum  they  claimed  to  be  ranked  ae  creditors 
vpon  the  bankrupt  estate.  They  held,  in  security  of 
ttis  balance,  the  long  dated  bills  remitted  betweaa  the 
11th  of  December  and  the  10th  February,  and  others, 
to  the  amount  of  L.1A,024.  lis.  7d. 

In  these  circumstances,  th6  trustee  on  the  8eq[Ues- 

tatod  estate  of  ConbtaMe  and  Company  at  first  threat- 

enel  to  demand  repetition  of  all  the  bills  which  had 

ben  ranfttal  in  Becnrity  b^tweeti  the  11th  of  Decern-* 

ber  and  the  date  of  the  bonkruptcy,  on  the  gfround 

tiiat  they  were  struck  at  by  the  act  1696,  c.  5,  as  se^ 

corittes  granted  within  sixty  days  of  bankruptey.    He 

ifterwafds,  hbiferetf  departed  from  this  demand  a»  to 

ill  the  remittmiceif  which  had  been  made  in  the  ordi-^ 

nvyamrse  of  business,  and  restricted  his  chum  to 

the  aboTe  mentioned  bill  for  h;7S0,  whidi  had  been 

spedaOy  appropriated  1^  the  bankrupts  to  the  pay* 

BMntoFlhe  bill  to  Sir  W^ter  Seott^  and  had  been  ap- 

p>U  by  Dixon  and  CosqMUiy  to  the  liquidation  of 

the  general  baianee. 

Blxcm  and  Company  applied  to  the  Court  by  peti- 
tion and  comfdaint  i^nst  tibe  judgment  of  the  trus« 
t«e  sustaining  bis  own  cl^m  for  repetition  of  this 
tcmittanoe.  The  Lord  Ordinary,  before  answer,  al<^ 
lo^ed  the  opinion  of  English  counsel  to  be  taken  on 
^  rnvtaai  cose  stating  the  circumstances  above  describe 
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>B#ciy  ^^  and  inqiiirfaig,  on  the  assumptioh  that  flue  quertton 
Cowan  9.       as  to  the  apinropriation  of  the  Bank  of  Bngland  hill 
Dixoo^     foir  L.750  falls  to  be  regulated  by  the  law  of  EngUiid, 
BankrftpL      Whether  the  appropriation  of  the  bill  wouM  be  aos^ 
Fi^^!^^  ^' tained,  or  whether  it  must  be  disallowed,  and  nestatii^ 
tion  of  the  proceeds  ordered  to  be  made  to  the  trustee, 
in  respect  of  the  terms  %)i  the  omittance  ?     The  an- 
swer to  this  query,  was  in  the  following  tenns>-^ 
^  Taking  for  granted  that  the  question  in  this  case  is 
'  not  between  the  holder  of  the  bill  payable  to. Sir 

*  Walter  Scott  on  the  l6th,  but  between  the  trustee 
'  of  Constable  imd  Company  and  Dkxxm  and  Compoay, 
^  I  am  of  opinion  that  Dixon  and  Company   ase,.  as 

*  against  the  trustees  of  Constable  and  Company,  en-*' 

*  titled  to  set  off  the  amount  of  the  bill  against  the 
^  debt  due  to  Dixon  and  Company  from  Constable  and 
'  Company  ;  that  is,  in  other  words,  Dixon  and  Com- 

*  pany  were  bound,  as  between  them  and  the  holder 
'  of  Sir  Walter  Scott's  bill,  to  apply  it  in  liquidation 
^  of  that  bill,  and,  as  between  them  and  CoBStid^le 

*  and  Company,  were  entitled  to  apply  it  to  the  gene^ 

*  ral  account 

*  The  case  in  favour  of  ConstaUe  and  Compuiy  can- 
^  not,  I  conceive,  be  strcmger  than  if  Dixon  and  Com- 

*  pany  had  promised  ZK)t  to  i^ly  it  to  the  genend  ac- 

*  count,  which  promise  would  be  without  cottsidera^ 

*  tion  ;  see  Lechmere  f .  Hawkins,  %  Esp.  Gxa.  N^  P: 

*  626 ;  Atkinson  p.  Elliott,  7  Term.  Bep.  876 ;  and  see 

*  Chalmers  v.  Page,  3  Bam.  and  Aid  699 ;  Cotobn 
«  V.  Welsh,  1  Esp.  378 ;  Taylor  v.  Okey,  IS  Vm.  180; 

*  Semb.  contra;  Staniforth  v.  Fdlows,  1  Mar^ii^i 

*  190, 16  Ea^.  189 ;  Kinneriy  v.  Hossaek,  8  Taunf. 
<  171.    I  have  some  fear  that  I  may  not  rigbtiy  ua^ 

*  derstand  the  question  intended  to  be  siibmittodrtd 

*  me.    I  hope,  therefore,  that,  if  I  am  in  eismri  4iid 

*  case  will  be  returned,  so  that  I  may  endaoiiRpltf^ito 
'  rectify  my  mistake'     (Signed)     '  B.  Montagu.' 
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AeLoid  OrdiiiaiT;  on  adTiting  tlie  process  with  ^^y 
Hk  ^phnMi  and  havltg  heard  parties  thereon,  found,  cowui «. 

*  Alt  the  petitioners  w««  entitled,  in  a  question  with  ^^^*^' 
'  Hk  respondent,  as  trustee  for  the  creditors  of  Ccn^  sitnkrupi. 
^sbMeaoDd  Company,  to  apply  the  proceeds  of  the^JJ|!^^'' ^ 
^  Un  for  hJJBOto  the  genend  bolance  owing  to  them 

'  by  ConstaUe  and  Company ;  repelled  the  respon- 
'  defit%  daim  to  repetition  of  these  proceeds  ;  and  or- 
'  Used  him  to  rectify  the  scheme  of  ranking  accord- 

*  is^.'  His  Lordship  added  the  following  note  s — 
^  DM  the  act  1^6  apply  to  the  petitioners,  the  Lord 

*  Okdinary  thinks  their  right  to  the*  bill  in  question 

*  voald  not  be  saved  from  challenge,  as  falling  under 
'  tiieeiception  of  biDs  taken  in  the  ordinary  course  of 

*  tende ;  but  he  is  of  opinion,  though'  the  matter  is 

*  ht  from  being  free  ci  difficulty,  that  theact  does  not 

*  feach  the  case.  Hie  bill  in  question  was  an  English 
'  Idl;  the  petitioners,  to  whom  it  was  transiBitted,  re- 
'  tided  and  carried  on  business  in  London  ;  and  the 

*  particular  business  which  they  did  for  Constable  and 
^  Cumpany  was  all  transacted  tiiere.    The  bill  was 

*  sent  to  them  in  London  to  be  used  there ;  and,  though 

*  indersed  in  Scotland,  the  assignation  was  not  eiiectual, 
'  oreompleted,  until  H  was  recdved  by  them.  In  such 
'  ciraunstances,  the  Lord  Ordinary  concaves,  that  the 
'  pKferenoe  which  the  petitioners  have  acquired,  by 
'  placing  the  proceeds  of  this  bill  to  the  general  ac- 
'Mmt,  18  not  reducible  on  the  act  1696.  The  re- 
'  Prospective  bankruptcy  of  the  Scotch  statute  cannot 
'  sperate  against  an  Bnglish  creditor  acquiring  a  pre- 

*  ferenee  in  Eingland,  any  more  than  the  English  re- 

*  tN»peetive  bankruptcy  can  have  the  effect  to  void 

*  the  da^^ence  of  cieditors  used  in  Scotland,  to  attach 
'  tke  pioper^  of  an  Bngtfah  debtor.  In  the  case  of 
'  BnMar  and  Company  t^:  Pafaner  and  Wibon,  85th 

*  VAMary  IStt,  it  was  found,  that  diligence  used  in 
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sBeci^iL  <  Scotknd,  before  th«  date  of  the  42aBimissiou  of  te^ 
c^^0^  *  raptcy,  wag  not  so  aflbcted ;  and  tbe  same  principle 
Dizcm,4tu  <  muyt  regulate  die  pre0»t  caae«  The  TalidHy  of  the 
Bankrupt  ^  preference  faUci,  thereforej;  to  be  determined  l^tthe 
Fw^^'^^'*  law  of  JSn^Iand ;  and*  firom  tke  opinion -obtained,  it 

*  doe$  not  ee^n  to  be  liable  to  objectie»»'  at  leasl  m  a 
.'  question  with  the  respondent. 

'  It  is  argued,  however,  that  altfaou^  tberaipiai'- 

*  dent  might  not  be  able  to  compel  repetition  of  the 

*  proceeds  oi  the  bill  by  an  action  in  Eoglandf  yet^ 

*  when  the  petitioners  come  here,  and  daim  under  the 

*  sequestration,  they  eubjecat  tbemselves,  in  so  £ar,  te 
'  the  Scotch  law,  and  that  dividends  may  be  refnaedl 
^  till  matters  are  placed  on  the  footing,  that  the  act 
^  1696  was  to  opiate.  But  the  Lord  Ordinary  dees 
^  not  see  how  the  mere  drcomstance  of  a  claim  being 

*  made  h»e,  for  the  balance  of  the  debt,  should  affect 

*  the  applioation  of  the  law ;  and  that  it  does  not  ap- 

*  pear  jto  him  to  be  a  fair  inference  fr<xn  the  Slst  sectc 

*  of  the  bankrupt  act.  By  that  section*  it  is  declared, 
'  that,  in  case  a  preditor  shall,  after  the  first  deUveraace 

*  in  the  sequestn^tion,  acquire  a  preference,  kgal  or 
^  voluntary,  on  any  pr<q)erty  of  the  bankrupt,  sknated 
^  beyond  the  jurisdiction  of  the  Coutt,  he  shall  be 
^  obliged  to  communicate  this  before  drawing  divi^ 
«  jlends.  Nx>w,  it  seems  a  £eur  iirference  that,  io  order 
'  to  draw  dividends,  he  is  not  bound  to  commtmieate 
^  e  prfference  which  be  has  acquired  out  <tf  Stotiaad, 
'  beli(»e  tfaefiret  deliverance.  .  •  < 

'  The  Lord  Oi^dJAary  will  «nly  further  observe,  that 

*  the  objection  of  the  respcmdent  is  not  strengthened 
^  l^  considerations  of.  equity.    Had  the  oontents  of 

*  the  bill  been  applied  as  directed,  the  creditoiss^st 
^  \ng^  would^hitve  derived  no  bepM^fil*    It  is  the  seme 

*  thiqg  td  thenii  wlieither  thepetAtkmers  viok  for 
'  L.75O  more,  which  they  would  have  be^ot  entitled 
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«  toift  had  thejr  iqiplied  the  proceeds  in  taking  up  ^^^ 
'  Sir  Walter  Scotf  s  bill,  inatead  of  paying  in  so  IwcoIIi^  • 
'(kvowa  debt,  or  the  bolder  of  Sir  Walter's  biU»^^ 
'jndB  foir  tlua  aum^  as  he  witt  do  in  consequence  oi Bankrupt. 
'  Ha  lot  being  piud.    But  to  hxing  bade  tjbe  piroceeds^),!^'''  ^ 
'  far  iuliibation  among  the  credkore  at  large  would 
'  be,  ID  het,  allowing  them  to  dmve  a  benefit  from 
'  the  Buapplkatkn/ 

The  troalee  rtckdmed,  and  phathd^Ti»  bilLfor 
L750»  being  remitted  to  the  petiiion«»  within  sixty 
iKf%  preeeding  the  hanknqitcy  of  Gonstableand  Cott'^ 
paqr,  falls  within  the  operation  of  the  act  1696,  and 
bmt  protected  by  the  exccfition  in  favour  of  remit- 
tncBs  nuide  in  the  ordinary  coursle  of  cttrnmt  truas^ 
nAfmy  in  as  much  as  it  was  remitted  for  a  special 
porpoBe,  to  which  the  petitioners  £ailed  to  apply  it» 
Tkig  fuestion  must  be  determined  by  the  law  of  Scot- 
hni ;  and  there  is  no  room  for  any  reference  to  the 
kw  of  England.    The  bankrupts  were  Scotch ;  and 
Ur  estate  is  under  a  Scotch  sequestration,  in  which 
tk  petitiooers  are  thems^ves  claimants  to  be  ranked 
itaeditorB  to  a  large  amount.    It  is  no  sufficient  an- 
swer to  say  that  the  remittance  was  an  English  biill» 
ndf  consequently^  that  the  Sootdi  atatale  cannot  reach 
H»lor  tiievemittanoe  was  the  act  of  a  party  domiciled 
is  Scotland;  and  the  rule  that  the  transmission  oi 
BttwUcs  la  held  to  be  regulated  by  the  law  of  the 
ovner^s  domiciie,  or  mobilia  non.habent  situm,  is  now 
Ufmdy  received  in  cases  of  baidon^tdy* 

A  tiffieoeat  understanding  wonld  enable  every  debtor 
to  evade  the  operation,  both  of  the  finglaah  and  Scotch 
cnatoucim  bankmptey,  by  ginnttag  aecarities,  or 
>>iUBg  fraudulent  trasMferesicea  tif  pro^^  on  the 
^afinsolvency,intheadyofanngkingdom«  SeeSyme 
«•  ThoBson,  6th  July  1768  f^or*  1187).    In  tbi^ 
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*.w!^^  ease  of  Palineu.  &c,  v.  Htoiter  and  Cdnipany,  Sfth 

Cowan «.       Feb.  1825,  the  present  qnestion  did  not  arise,  and 

i>u<m,Ae.     could  not  oecuT,  till  the  arresters,  in  that  case,  sfaoiUd 

Bankmpi.      Hoake  their  ckdm  under  the  commissiou  of  hankrupt<7 

F^^^'^^^i^  England,  when  it  would  faU  to  an  English  court  to 

decide  vhe^r  Hiey  oould  be  allowed  to  do  so,  and,  at 

the  same  time,  to  retain  the  bendSt  of  their  arrestments. 

At  all  events,  the  trausfiorenoe  whkh  was  imytained  in 

that  case  was  the  effect  of  a  l^al  diligence,  and  not 

of  a  velimtaFjr  assignation,  as  in  the  present  case ;  and 

the  opferatioQ  of  diligences  forms  an  exception  to  the 

general  rule  of  law,  mobilia  non  habent  situm. 

'  The  petitioners  oMw&red— The  role  of  law  is,  that 
the  comm&Sioii  of  bankruptcy  in  England,  or  the  se« 
questration  in  Scotland,  carries  the  whole  mpyeable 
property  of  the  bankrupt,  wherever  situated,  from  the 
date  of  the  te^  of  the  writ  in  the  former,  or  the  first 
deliverance  of  the  Court  upon  the  latter.  This  was 
&ted-in  the  case  of  Struth^rs  and.Reid,  and  others,  in 
which  the  question  was  as  to  the  effect  of  arrestments 
used  after  the  date  of  the  commission  of  bankruptcy* 
•The  princii^e  upon  which  this  rule  rests  is,  that  the 
commission  of  bankruptcy,  or  the  sequestration,  is  a 
legal  assignation  or  transference,  which  completdy  di- 
vests the  bd^nkrupt  of  all  his  property  from  the  date 
at  which  it  is  Ksued ;  and  it.  follows,  from  the  l^ili- 
iiiate  a jypUcation  of  the  r4ile^  mobilkt  son  Imbait  situm^ 
that  this  assignation  attaches  the  moveables  of  the 
bankrupt  wherever  situated;  But  before,  the  date  tif 
the  sequestration  or  ccHumission,  the  law  of  the  forrign 
country  cannot  recogaisse  a  state  of  Imnkmptcy  aria* 
ing  out  of  actffcoimiQitted  in  another  countryj  nm^al* 
low  a  retrospective  effect,  wliick  .is  introduced  <Hd]r 
by  a  statute  which  can  have  no  operatttfn  extra  ter* 
ritoriiim.   Accordingly,  the  stat  46  Geo.  III.  c  ISS, 
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(9raniael  RomiDy's  act)  which  limits  to  a  certain  ^.^^^^ 
the  retrospectiTe  effect  of  acta  of  bankruptcy  in  Cowan  u 
I,  is  declared,  in  the  body  of  the  statute,  not^^^^vto 
#ttleiri  to  Scotland.    The  case  of  Pahuer,  &c.  v.smnkrupL 
Ailifef  and  Co.  25  Feb.  1825,  is  of  decisive  authority  f^,.J^' ^  *• 
Itf  A?  present  Mse.  7%e  opiftion  of  English  counsel 
Mtprtqperly  allowed  to  be  taken  ^or  the  purpose  of 
frorfni^  Aat  the  only  transaction  which  is  chaDenged, 
ordiallengeaUe  here,  viz.  the  application  by  the  {leti- 
tioHas  of  the  reitiittaaoe  to  their  general  balance,  instead 
rf  qipropriating  it  to  the  special  purpose  fer  which 
it  WIS  remitted,'  cannot  be  quarrelled  by  the  bank^ 
;  nqit,  or  his  trustee,  under  the  law  of  England ;  and  this 
if  11  question  of  English  law,  because  tiie  whole  trans- 
tttioQ  (viz.  this  alleged  misapplication)  took  place  in 
&^d. 

Tke  Court  was  of  opinion  that  the  remittance  and  ' 
ofmtion  complained  of  by  the  trustee  could  not  have 
been  challenged  under  the  act  1^96,  even  if  it  had 
tdcm  place  in  Scotland ;  and,  tfa^efore,  adhered  to 
dte  iaUEriocutor  of  the  h<nA  Qtdinary  upon  that 
gnmnd;  without  deciding  the^  question  raised  by  the 
ptttres,  whether  the  operation  of  the  statute  extended 
to  preferences  granted  in  a  foreign  country  within  60 
iaya  of  l)aitkruptcy. 

Lord  Glenlee. — If  I  were  satined  that  this  trans* 
setiott  would  have  been  struck  at  by  the  act  1696#  if 
itfaa4  taken  plaee  in  Scotland,  I  should  have  wished 
%  Biore  time  to  consider  the  question  whicji  has  been 
QOed  as  to  the  effect  oi.  a  voluntary  security  or  pre- 
fcnBce^  granted  iq  a  foreign  country  within  60  days 
tf  lisidtrttptcy ;  because,  whatever  opinion  I  may  have 
^itaei  upim  it,  such  a  question  does  not  appear  to  have 
^  yetdecided  hiiltn^ims;  aithou^  the  decision  in  the 
^  of  I^liner,  with  regard  to  a  judicial  preference  ac- 
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^ w-w*  quired  bydiUgeDce^niay probablyafford  some  indieatioii 
Cowan  Ok  ^^^  the  Court  would  decide  such  a  case  when  it  occurs^ 
Dixon,  Ac  ualess  we  are  to  go  back  to  the  old  decision  of  Syme  in 
Bankrupt  1756*  whichwould  require  soQie  Consideration.  Ithere- 
^^;^^^^'lbre  do  not  mean  to  ezpceta  any  decided  (pinion  upon 
thi§  queetion.  But  I  cannot. see  how  the  act  1696  can 
apply  to  the  present  transaction  at  all,  even  if  it  had 
taken  place  in  Scotland*  A  remittance  of  a  bill,  pur- 
chased for  money  at  the  mqment,  and  payable  at  sigbti 
appears  to  me  to  be  a  payment  of  cash  in  the  strictest 
sense.  It  is  rery  true  that  it  wa^  not  applied  in  the 
way  directed;  but  how  does  that  take  it  out  of  the 
general  rule  regarding  payments  in  cash  ?  Suppose 
there  had  been  no  bankruptcy,  oould  CSonstable  and 
Company  have  reclaimed  this  sum  of  L.750  from 
Dixon  and  Company,  on  the  ground  that  it  was  re* 
mitted  for  a  specific  purpose,  to  which  it  had  not  been 
applied  ?  I  doubt  this  very  much.  Seeing  that  Dixon 
and  Company  were  at  that  time  in  advance  to  Consta- 
ble and  Company  more  than  the  amount  of  the  remit- 
tance, I  think,  in  a  question  with  them,  they  would 
have  been  entitled  to  refuse  to  give  back  this  sum, 
although,  no  doubt,  they  could  not  have  kept  it  in  a 
question  with  the  holder  of  Sir  Walter  Scott's  bill.  If 
the  trustee  could  shew  that,  if  the  money  had  been  ap- 
propriated in  the  way  directed,  viz.  to  retire  that  biU, 
it  would  have  come  back  to  the  bankrupt  estate,  be 
would  have  had  a  stronger  plea  in  equity,  and  a  dif- 
ferent question  might  have  arisen.  But  this  is  not  al- 
leged, and  cannot  be  pleaded. 

.  Lard  AUoway  was  of  the  same  opinion.  The  peti- 
tioners (Dixon  and  Company)  have  explained  the  prin- 
ciples which  would  rule  the  question  of  international 
law,  which  may  arise  in  similar  cases  of  bankruptcy, 
very  properly ;  but  I  go  the  full  length  of  Lord  Glen- 
lee's  opinicm^  holding  that  the  transaction  here  com- 


fUbrfflTwoiild  ooC  ftU  vnist  tke  act  1696»  eTen  if  ',^;^'- 
kWtidunplaee  in  Scotland.  Coww^ai 

Hbwm  fixed  diat  the  statute  l<$96doe8  not  aSeet^^'^^ 
iMittaiicegia1t»<ytijtiiiaiyflgiq!P  Qf'trjde;  andtheitaninvt 
Mrteegiifwup  Ida  wliola  eaM^wfaenheaUows'thataUft^^''*' 
ttecaefrtwitfiWffH  to  Dijtoa  andCompany  ^thiathe 
It  days  wore  miehailaigeable.    Nether  does  it  strike 
St  ash  ftfmesOM*,  m4  lK»(bbg  4«(  W  fiiM?  properly 
1  psTmeat  df  cadi  tiiatt  a  leawttiiice,  such  as  this,  of 
s  Ml  payaWa  «f  figllf^    if  tta  J^9l4l$9  tC  Sir  Walter 
fltot^s  Mil  were  Im  the  field,  he  would  be  entitled  to 
■itea  qllesHo^  <«  tiie  dpptppiiatwgk  of  thi^  opoDejr; 
bit4»apift«o9  of  tha  Eau^  (MOiUd  ia  Bvidspic^  to 
M,  that  there  is  nothing  in  that  law  tp  g^v^t  ^e 
uffnpiiatimi  in  a  question  witii  the  bankrupts,  or 
tkdrtmitea. 

Lad  Ordio«TT»  Xewton,         Act.  Futterton^         Alt  Dean 
ofFae.  (Moncreiff)  Rutherford^  Gibsm-Craig.  WaU 

*tr  Bidcmmy  W.   S.  and  ^^i»(»X)rt^  and  WmnBam, 

•  i^tf.        T.  Cleik. 

U. 
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SECOND  DIVISION. 

No.  XXI.  S  December  18a& 

Mrs  DONALDSON  and  Husbanb 

Mrs  FINDLAY  AND  Othebs. 

Process.— ^^  remit  to  an  accoknttmtbefbre  dadng 
'  the  record^  in  an  action  of  count  and  reckoning,  ir 
incompetent. 

Mas  Donaldson  and  her  husband  brought  an  actiov 
of  count  and  reckoning  against  the  euratcyrs  chosen 
by  her  brother  and  sisters  during  their  minority,  rf 
whom  one  had  been  appointed  also  factor  loco  iutorii 
to  herself,  and  against  various  other  persons,  conclud- 
ing, for  payment  of  sums  of  money,  as  part  of  her 
share  of  the  effects  of  her  deceased  father.    Defences 
were  put  in  for  the  curators,  denying  their  liability 
on  various  grounds.    And  a  condescendence  and  an* 
swers   having    been  lodged,    but  not  revised,   the 
Lord  Ordinary,  upon  the  motion  of  the  pursuers  for 
an  immediate  remit  to  an  accountant,  that  they  might 
have  the  benefit  of  his  report  before  closing  the  re- 
cord, pronounced  the  following  interlocutor : — *  Re- 
'  mits  to  Adam  Thomson,  accountant,  to  make  up  a 
'  state  of  accounts  between  the  parties,  and  report ; 

*  with  power  to  him  to  hear  the  parties,  or  their 

*  agents,  and  to  call  for  production  of  such  vouchers 

*  or  documents  as  he  may  consider  necessary  for  en- 
'  abling  him  to  prepare  the  same ;  and  grants  dili- 
'  gence  at  both  parties'  instance,  and  also  of  the  said 
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•  Adam  Thomson,  against  havers,  for  recovery  of  '  ^^^^  ^•2^- 

•  sod  vouchers  or  documents.'  DonaidBon, 

Ac, 

The  defenders  reclamed; — and  the  Court  unani-      

momty  *  recalled  the  interlocutor  of  the  Lord  Ordi- 

*  nay,  in  so  far  as  it  makes  an  immediate  remit  to  an 

*  accountant ;  and  remitted  to  his  Lordship  to  grant 

*  diligence  to  tiie  parties,  for  recotrering  all  books, 

*  aceoonts,  and  other  documwts,  which  shall  appear 
'  to  them  to  be  requisite  for  the  full  investigation  of 

*  the  case ;  and  to  proceed  thereafter  in  the  cause  as 

*  fo  his  Lordship  shall  seem  fit/ 
It  was  the  opinion  of  the  Court,  that  a  remit  to  an 

aeeountant  before  dosing  the  record  was  an  inexpe- 
dient and  incompetent  proceeding.  A  report  thus 
ttbtaiiied  coald  not  be  received  as  evidence  in  the 
cause;  and  would,  therefore,  necessarily  tend -to  em- 
Wraasultmor  inquiry  and  discussion.  If  the  assis- 
taace  of  a  professional  accountant  were  required  for 
enabling  the  pursuers  to  shape  their  averments,  that 
VdoM  be  obtained  by  submitting  the  books  and  docu- 
n^ts  recovered  by  the  diligence  to  the  examination 
of  an  accountant  employed  by  themdelves. 

Xorrf  M^KefvAty  Ordiiiaxy.  For  the  Pursuers,  Dea^  of 

Fac,  (MoncrAff)  Cuninghame^  Skene.    Scait  and  Ha'tu 
nay^  W.  S.  Agents,  For  the  Defenders,  Fullert&n^ 

Cockburvu    JEneas  Maebean,  W.  8.  AgtmU     T.  Clerk. 
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f'msrmrisiON. 

No.  XXII.  '         AJ09(!m^X9»: 

JOHN  8IM  BANDS 
The  P9CK:!tr|iATt>I»lftft)vethi$  8herfiM?oQH 

|>B04:;l:i».— AtredcA'no^^'^^dvA'r.  6G£0.  IV.  0.  ISO, 

SECT.  40.>-AJGT  OP  StDBBUltn',    11   JpLV  l««ft 

— 1.  le  is  n<a  neogmtfy,  vi^gt  ^  mbove  settim  ^ 
Oe  Jiidioaiute  mt,  HnfMtMe  ^  ptirfy  A»  tult)tniag  'tt 
eauie  Jhman  ktj^rtor  «(mo%  itk^  m  fM^loetmt 
tiUouingifpro^ki»heeitpnmimwd,tkxtit»ihM^ 
appeeo'  ex  f««fe  cfa»l^iU  4hett  ht  hoi  mpeeut^Uff 

e.  Apetidim  beiiHg  pfe^emtfd  to  a  tker^j^  aimin. 
doH  as  a  ptdtm-SMr  iff  his  ebtett^  wui  tke  iOri^^ 
having  aihwed  i^ttdni  to  be  gioen  in  ^  tht 
other  procurators,  and  hamng  ^ereqfier  pronoun, 
ced  an  interhUHtdf  oUomng  a  ptbof,  and  the  p^ 
tioner  hating  presented  an  adwcaiion  under  tke 
tdwoedoMSeinlhd  statute^/br  the  purpose  if  hav- 
ing the  ease  tried  hy  ajurjf  i^Jbund  Oat  the  sheriff 
did  wrong  to  allow  appearance  to  be  made  by  o&xr 
parties,  to  the  qffbet  ^constUuHng  a  judicial  pro- 
ceeding  or  process !  but  that,  in  comsequence  ^^ 
proceedings  bejbre  the  sher^,  and  ^  interktetOor 
pronounced  by  hnut  an  advocation  was  competent, 
to  the  ^ffbct  qfentddingihe  Court  to  remit  the  catue 
fo  him  ipith  iHstruefionSf, 
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Thi  advocator,  John  Sim  Sands^  writer  in  Arbroath,  ._  ^  _/ 
presented  a  petition  to  the  Sheriff  of  Forfarshire,  pray-  Sands  v.  Pro* 
io^to  be  admitted  to  the  office  of  procurator  before  the  FoTiiuT  ^ 

dwiff-court  of  the  county.     The  following  order  was      

proDoonoed: — ^  Having  advised  with  the  sheriff-de-^c/vooa/ioii. 

*  jrate,  in  respect  it  is  understood  that  objections  lie,  ^  i^^  ,^.  ^^ 
'  and  are  to  be  stated  to  the  prayer  of  the  f^^^g^^^Siij%fii2s. 

*  petition,  by  certain  of  the  jHrocurators  of  this  court, 
'  the  sheriff  delays  consideration  of  the  petition  for 
'  fimrteen  days  from  this  date,  when  he  will  resume 
'  consideration  thereof,  with  any  objections  that  may, 
'  betFeen  and  then,  be  lodged  with  the  derk  of  court' 

Objections  were  accordingly  given  in  by  certain  of 
die  procarators,  not  to  the  professional  qualifications 
«f  tbe  petitioner,  but  stating  that,  on  the  ground  of  per- 
sonal aod  professional  misconduct,  he  was  disqualified 
from  beotmiing  a  member  of  the  court.  To  these  objec- 
tions answers  were  lodged,  which  were  afterwards 
foQoired  by  condescendence  and  answers,  and  revised 
condescendence  and  answers.  Thereafter,  the  record 
heiiig  dosed,  an  interlocutor  was  pronounced  allowing 
the  parties  '  a  proof  of  their  respective  allegations,'  &c. 

Thereupon,  Sands,  founding  upon  the  statute  of  the 
6  Geo.  IV.  cap.  120,  §  40,  which  enacts,  *  that  in  all 
'  causes  originating  in  the  inferior  courts,  in  which 
'  the  daim  is  in  amount  above  L.40,  as  soon  as  an 
'  order,  or  interlocutor  allowing  a  proof,   has  been 

*  pronoonced  in  the  inferior  courts  (unless  it  be  an  in- 
'  terlocutor  allowing  a  proof  to  lie  in  retentis,  or  grant- 
'  ing  diligence  for  the  production  and  recovery  of 
'  V^fen)  it  shall  be  competent  to  either  of  the  parties, 
'  who  may  conceive  that  the  case  ought  t6  be  tried 
Hyjory,  to  remove  the  process  into  the  Court  of 
'  Session,  by  bill  of  advocation,  which  shall  be  passed 
^  at  once  without  caution,  and  without  discussion  ;'---« 
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4  Dec.  182a  pi>e8ented  a  bill  of  advocation,  for  the  purpose  of  hav- 

Sa^XTp^ing  the  case  tried  by  a  jury- 

¥^T.^  ""^         '^^  ^^  ^^  passed,  aad  JLettera  of  advocation  were 

:     expede.  .  . 

.^rfwion.         It  ^^  t^^^  otjccted  by  Uie  respondents,  that  it  was 

^'Ygo^^^o^'^^^P^tent,  under  the  section  of  the  Judicature  act 

AotofSed.     founded  on,  to  advocate  from  the  sheriff  an  applica- 

tion  to  be  admitted  m  a  procurator  before  the  sheriffi- 

court.  ; 

The  Lord  Ordinary  reported  the  objection  verbally 

to  the  Court.  .    . 

In  support  of  the  objection,  it  was  pleaded — That 
the  advocation  was  incompetent  :-^ 

Firsts  Because  it  did  not  appear  on  the  face  of  the 
bill  that  the  claim  in  dispute  was  above  L.40  iii 
amount,  which  was  necessary  under  the  act  of  Pariia* 
ment ;  and,  although  the  act  of  sederunt  (11th  July 
1828)  had  been. passed  subsequently  to  the  time  when 
the  bill  of  advocation  was  presented,  and  therefore 
could  not  regulate  the  proceedings  in  it,  it  explained 
the  meaning  of  the  act  of  Parliament  to  have  been,  to 
limit  this  mode  of  relief  to  cases  strictly  of  a  pecuniary 
nature,  which  the  present  was  not* 

Secondly^  and  chiefly.  Because  the  question  depend- 
ing before  the  sheriff,  respecting  the  admissibility  of 
the  respondent  as  a  practitioner  of  court,  was  not 
truly  a  cause  or  process  within  the  intendment  of  the 
act.  It  required  to  be  a  process  between  man  and 
man,  in  which  one  person  was  called  upon  to  pay,  or 
to  do  something  in  favour  of  another,  to  enforce  which 
the  authority  of  a  judge  was  required  ;  but  the  pro- 
sent  question  was  not  a  cause  or  process  in  this  sense 
of  the  word.  The  advocator  had  merely  presented 
a  petition  to  the  sheriff,  praying  to  be  admitted  as 
a  procurator  before  his   court;  and   the  sheriff,  in 
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dafiagvpoQ  this  petitioii,  ^xeraseA  entirely  a  dis-  ^  ^^^^  ^^^^- 
cRtknary  power.  He  was  not  acting  in  his  judicial^ganda  v  Pro- 
hit  ID  bis  ministerial  capadty;  and  no  case  could  ^^^^^^ 

he  ofomyei  which  was  more  fit  to  fall  under  the      ^ 

csdosive  cogniMnee  of  a  judge^  and  less  adapted  ^^^.^^ 
fir  tiie  proper  province  of  a  jury.  It  related  to  Hxe^^^^^/^' 
pmsBioDal  and  personal  conduct  of  an  individual,  ^c/o/^e^/. 
eaindng  a  varietj  of  circumstances,  which  it  was  ^  ^ 
ahsard  to  say  that  any  tribunal  but  a  court  of  justice 
could  prqierly  decide  on.  It  was  not  merely  facts 
which  were  to  be  ascertained,  but  matter  of  opinion 
with  Rgard  to  the  fitness  or  unfitness  of  an  indivi- 
dual, on  aceoo&t  of  an  alleged  course  of  personal  and 
professional  delinquencies,  to  be  allowed  to  practise 
before  a  court,  which  the  judge  of  that  court  alone 
could  determine,  upon  a  full  view  of  all  the  circum- 
stances. In  the  case,  for  instance,  of  a  member  of 
die  Faculty  of  Advocates,  or  one  who  was  a  candidate 
far  that  office,  to  whom  it  should  be  objected  that 
lie  had  been  guilty  of  some  flagrant  crime,  'it  surely 
woold  not  fall  within  the  province  of  a  jury  to  deter- 
niiie  whether  the  individual  should  be  admitted  or 
expelled.  The  Court  itself  would  vindicate  its  own 
authority,  and  decide  upon  the  whole  circumstances 
of  the  case,  whether  the  individual  was  a  fit  person  to 
become  one  of  its  members.  The  present  question, 
therefore,  was  not  tnily  a  cause  within  the  meaning  of 
the  act,  which  could  be  advocated  with  a  view  of  being 
made  the  subject  of  a  trial  by  a  jury. 

It  was  OMwered — ^1.  That  it  was  entirely  aperver- 
noa  of  the  statute  to  say  that  it  must  appear,  ex /ode 
rf  the  bin  of  advocation,  that  the  subject  in  dispute 
Vis  upwards  of  L.40  in  value,  to  entitle  the  party  to 
^  priirilege  of  it.    If  it  appeared  that  the  interest  of 
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w!^^  the  pursuer  did  truly  amoUuit  to  upwardis  of  L.40,  thii 
^^^^^ro.  ^»^as  aUthat  was  required. 
f"'a*"  ^^        Indeed,  unless  this  had  been  truly  the  intention  of 

the  legislature,  the  act  of  sederunt  had  not  put  a  cor- 

^^lim.     ^^  interpretation  upon  it ;  for  it  provided  that,  if  it 
Stat,  ^  Geo.  IV.  ^i^  Hot  appear,  from  the  face  <rf  the  bill,  that  it  was  a 

c  120,  «ect  40.  .         '     ,    .  ^  ,        i.   ir    ^^  .  .       • 

Act  of  sed,  pecuniary  claim  of  upwards  of  L«40  m  amoimt,  the 
ii/ii/y  1828.  p^jy  might  apply  by  petition  to  the  judge  of  the  in- 
ferior court,  for  leave  to  advocate,  and,  if  requiredi 
should  be  bound  to  give  his  solemn  declaration  that 
the  claim  was  of  the  true  value  of  L.40  and  upwards ; 
and  that,  on  such  declaration,  &;c.  being  made  to  the 
satisfaction  of  the  judge,  '  leave  should  be  given  to 
*  advocate.'  And  this  enactment^  although  it  could 
not  regulate  the  proceedings  in  the  present  case,  being 
posterior  thereto,  proved  that,  in  the  opinion  of  the 
Court,  the  true  intention  of  the  legislature  wa^,  that 
it  was  sufficient  to  entitle  a  party  to  advocate,  if  it 
appeared  that  his  interest  in  the  question  did  in  reali- 
ty amount  to  upwards  of  L.40,  which,  there  could  not 
be  a  doubt,  was  the  case  in  the  present  instance. 

2.  That  such  a  question  as  the  present  might,  no 
doubt,  rest  solely  between  the  party  and  the  judgi;, 
who  was  entitled  to  decide  upon  any  information  he 
might  obtain,  and  without  consulting  any  individual. 
To  such  a  case  ah  advocation  would  not  apply ;  but  the 
party  there  had  another  remedy.  If  the  judge  should 
improperly  refuse  the  application,  the  party  aggrieved 
might  present  a  petition  and  complaint  to  the  Court 
for  malversation  on  the  part  of  the  judge,  and  abu^e 
of  his  powers.  But,  in  the  present  instance,  the  pro- 
curators before  the  court  had  appeared^  and  stated  a 
variety  of  objections  to  the  admission  of  the  advocar 
tor  as  one  of  their  members,  and  had  thus  truly  made 
themselves  parties  to  the  cause ;  they  were  obliged  to 
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)  Ae  ftfrins  of  octort  fa  relation  to  the  case,  and  ^  ^^  ^^^ 
bad  reodered  themselves  liable  in  esrpenses  if  their  op-  g^nds  v.  Pro. 
fsd&m  sfaoald  prove  unfounded.     The  question  had  ^^^  ^ 

te  become  tmly  a  process,  which  must  undergo  all     

fketems  of  judicial  procedure,  tad  might  end  in  the^JJ*^^.^ 
fimfie  of  Ldnls.    If  the  present  case  Was  really  not  a  ^^  ^  Geo.ir. 
moae  or  process  within  the  meaning  of  the  act,  the  ob-  io. 
jeeHon  should  have  been,  that  an  advocation  did  noti|j^^i828. 
at  afl  apply  to  sudi  a  question,  and  not  merely  that 
tte  case  did  ndt  come  \^ifhin  the  special  provisions  of 
fte  art  cf  Parliament.    The  objection  truly  was,  not 
Aat'die  cause  wad,  from  its  nature,  incapable  of  advoca- 
6»,but  that  it  could  not,  at  this  stage  of  the  proceed- 
\nfij  be  advocated  under  the  clause  hi  question.    But 
low  could  it  be  said,  after  all  the  proceedings  before 
(he  sSieriflr,  and  llie  closing  of  the  record,  that  there 
vas  no  process  ?  Indeed,  the  cause  had^  by  the  bill  of 
idyocation  \viiich  had  been  passed,  been  removed  into 
Ae  Court  of  Session,  and  the  parties  were  now  before 
Ae  Court  upon  lexpede  letters  of  advocation. 

It  was  nothing  to  the  purpose  to  say  that,  in  this 
Bitter,  the  fiheriff  acted  in  his  ministerial  character, 
ifil  With  diseretiotiary  power.  The  advocator  did  not 
aB  upon  a  jury  to  decide  whether  he  ought  to  be  ad- 
mitted as  a  member  of  the  sheriff-court  of  Forfar,  but 
i&ndy  to  ascertain  the  truth  of  certain  &cts  which 
M  been  alleged  against  his  character,  and  to  de« 
tentnne  which  there  could  be  no  better  tribunal  than 
iJQ^.  Inthe  casewhidk  had  been  supposed  of  an 
<i^feftion  stated  to  a  member  of  the  faculty  of  Advo- 
Qto,  that  he  had  been  guilty  of  some  notorious  crime, 
*woald  surdybe  reasonable  for  a  party  placed  in 
^  a  situation  to  say  that  it  was  due  to  him  to  Send 
wA  a  matter  of  fact  to  be  ascertained  by  a  jury, 
Tkfe  would  not  derogate  from  the  authority  of  the 
^<Hirt  to  decide  afterwards  (whatever  might  be  the 
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^N^Xw^  verdict  of  the  jury)  whether^  upon  the  whole  drcum* 

Sands  v.  Pro.  stanccs,  he  wa8  8  fit  person  to  reipain  one  of  the 

Fo^?  ®^     members  of  the  College  of  Justice.    In  the  present 

— —      case,  therefore,  the  pursuer  had  not  gone  beyond  the 

A(L^iio7L     proper  jurisdiction  of  the  Court,  by  demanding  that 

e.^i2o^stci^^. ^^^  ^™'^  ^^  ^^®  ^^^^  alleged  against  hun  should  be 
Act  o/sed.      tried  by  a  jury. 

Upon  the  first  point,  the  Court  were  unanimously 
of  opinion  that  it  was  not  necessary,  under  the  act  of 
Parliament,  that  it  should  appear  on  the  face  of  the 
bill  of  advocation,  that  the  complainer  had  n  pecu- 
niary claim  of  debt  above  L.40  in  amount.  If  his 
real  and  substantial  interest  in  the  question  amounted 
to  this  sum,  he  was  entitled  to  the  benefit  of  the  act, 
as  had  been  explained  by  the  subsequent  act  of  sede^ 
runt,  pointing  out  in  what  way  the  amount  of  this  in- 
terest was  to  be  ascertained. 

Upon  the  second  point,  their  Lordships  thought  the 
present  question  was  not  properly  a  cause  between 
one  party  and  another,  to  which  the  ordinary  forms 
of  judicial  procedure  ought  to  be  extended.   . 

Lard  Gillies  observed — That  it  originated  in  a  peti- 
tion by  the  advocator  to  the  sherifi*  of  the  county,  upon 
which  that  judge  might,  of  his  own  knowledge,  and 
upon  his  private  information  and  opinion,  hs^ve,  in  the 
first  instance,  decided  in  any  way  he  thought  proper; 
and  it  was  not  a  matter  in  which  it  was  competent  for 
any  third  person  to  have  made  himself  a  party.  It 
was  no  more  competent  for  the  procurators  of  court  t9 
appear  and  object  to  his  admission,  than  it  was  fof 
any  individual  in  the  county  of  Forfar.  In  the  case 
of  a  person  applying  to  be  admitted  as  a  member  of 
the  Faculty  of  Advocates,  the  form  was,  to  present  9 
petition  to  that  effect  to  the  Court,  and  the  Court  then 
remitted  the  candidate  to  take  his  trials.      But  thuf 
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vasnot  the  form  oF  procedure  in  the  aldniission  of  *^^e«^8. 
fncAioDers  before  the  sheriff-courts.     There  it  was  gands ».  Pro- 
fcjnmiice  and  the  duty  of  the  judge  alone  to  de-^y^^""!^ 
Al    If  he  decided  erroneously,  the  party  might      — — 
tmUs  redress  by  presenting  a  petition  atid  com-^^S^^ 
fUiitto  this  CoxucL  But,  instead  of  pronouncing  ^^7  ^^tf  ^^o' 
jndgmeot  to  this   effect  himself,  the   sheriff  made  j4;<o/.90dL 
a  onler  aDowing  objections  to  be  given  in  to  the  claim        ^ 
I  tf  die  advocator.     It  was  here  that  the  mistake  ori- 
potted ;  and  this  order  ought  to  have  been  recalled — 
farpefsona  who  had  no  right  to  appl^ar,  and  to  state 
djedioDs,  could  not  thereby  be  made  parties  to  the 
ttuse. 

The  Lord  JPresident  observed — That  this  was  a 
ntter  which  it  was  the  province  of  the  judge  to  de- 
dfc  upon,  and  in  which  he  might  inform  himself 
ktiif  way  he  pleased.     If  it  had  been  a  single  act 
vitfa  which  the  party  had  been  charged,  such  as  forg- 
■g  of  a  bill,  or  destroying    a    document,    a  jury 
B^t  be  a  very  proper  tribunal  to  ascertain  this  fact ; 
kt  bere  a  long  train  of  professional  misconduct  had 
beea  alleged  against  the  advocator,  and  it  was  the 
fctfofthe  judge  to  decide  upon  the  whole  circum- 
Miaoes  of  the  case.     And,  even  although  the  proof 
i^gfat  not  warrant  a  verdict  of  guilty  against  the 
JrtrQr,  it  might  be  a  sufficient  ground  for  the  sheriiF 
Wtrfose  admitting  him  as  a   member  of  court,  if 
ftcre  were  strong  suspicions  against  him.     His  Lord- 
4ip,  therefore,  did  not  see  what  effect  the  verdict  of 
^jmy  could  have  in  such  a  matter;  but  although, 
ni  considering  the  propriety  of  admitting  the  advoca- 
tor, the  appearance  of  other  parties  ought  not  to  have 
•teen'  allowed,  to  the  effect  of  constituting  a  judicial 
proceeding  between  the  parties,  yet,  in  consequence 
rf the  proceedings  which  had  taken  place  before  the  , 
Attiff,  and  the  interlocutor  pronounced  by  iiim,  it 
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*  ^^^J^  ^^  become  a  cause  to  the  eflTect  of  rradering  an  adro- 
Hands «.  Pro.  cation  Competent,  for  the  purpose  of  its  being  remitted 
fS"''^      to  the  sheriff  with  instructions  to  recal  his  interlo- 

cutor»  and  to  resume  consideration  of  the  petition  as 

A^^ion.     it  originally  stood. 

c!T2o^ZlZ'     -'^^  Craigie,  0&  the  other  hand,  thought  that  the 
Act  qfSed,      provisiou  lu  the  statute  did  not  apply  to  such  a  oiJBe, 
^         and  that  the  bill  of  advocation,  therefore,  ought  not  to 
have  been  passed. 

The  Court  directed  the  Lord  Ordinary  to  pronotmce 
the  following  interlocutor  ^-<-*  Having  advised  with 
'  the  First  Division  of  the  Cotirt  upon  the  objections 
'  to  the  competency  of  this  advocation,  and  their  Lord-^ 
'  ships  having  heard  counsel  thereon  in  their  own  pre- 
'  sence,  the  Lord  Ordinary,  by  direction  of  their  Lord- 

*  ships,  repels  the  objections  to  the  competency  of  this 
'  advocation  ;  but  finds  that  the  proceedings  in  the  in- 
V  ferior  court,  which  followed  upon  the  petition  of  the 

*  advocator,  are  irregular  and  inept ;  therefore,  remits 

*  to  the  sheriff  of  Forfarshire,  with  instructions  to  re- 

*  cal  his  interlocutors  ;  to  resume  consideration  of  the 

*  petition  as  it  originally  stood  ;  and  to  make  such 

*  inquiry  as  he  shall  deem  necessary  for  ascertaining 
'  whether  the  petitioner  is  a  fit  person  duly  qualified 
'  to  be  admitted  a  procurator  in  his  court ;  and  to  do 
'  thereafter  as  he  shall  see  cause ;  and  decerns  :  Finds 
^  the  advocator  entitled  to  expenses  in  this  and  the 

*  inferior  court,*  &c  * 

Lord  Corekousey  Oidinaiy.         For  the  Advocator,  SoL-Gm. 
(Hope)  Maidment.      J.  J.  Fraser^  W.  S.  Agent.       Alt, 
C0ckbum,  Ivory.    Ramsay  <$•  Imriey  W.  S.  Agents.      — 
Clerk. 

C. 


*  Upon  a  note  being  presented  for  a  warrant  for  extnctlng  the  decree  in/ 
this  case^  it  was  stated  for  the  respondents,  that  they  intended  to  box  a  , 
reclaiming  note»  in  respect  that  the  decree  was  not  final,  it  being  mereiy 
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I^ECOND  JDjriSIQJSf. 

No.  XXIII.  B  Ikcmber  1^28. 

M'GHJE  AND  YOUNG 
against 
HENDEJ^ON. 

FiocEfl&r— Suspension.-*-^  cautioner  in  asuspen- 
ifrnfjoha  has  advanced  money  to  carry  on  the  cause 
Ukik  name  of  the  suspender^  is  entitled  to  sist  him" 
^  as  a  forty .^  qfier  the  cjiar^  is  suspended^  in 

I  ,mifrtogft  decree  in  fiis  own  name  for  the  amount 

I   tf  expenses  which  he  has  advanced. 


YoTOG  was  cautioner  for  M*Ghie  in  a  process  of  sus- 
pMsion,  in  which  they  were  ultimately  successful,  the 
d^ttg^  being  suspended  on  the  ground  of  an  irregula- 
r^  in  the^  precept  The  process  was  carried  on  in 
H'Gi^e'^  name^  and  by  his  agent ;  but  part  of  the  mo- 
ttj[  iiecessary  for  conducting  it  was  advanced  by  the 
onfioner.  After  the  charge  was  suspended,  and  the 
*ctoiu^t  of  e^^nses  given  in,  the  agent  took  decree  in 
Kb  own  name  for  the  portion  that  was  due  to  him, 
lod  Young  lodged  a  minute  craving  to  be  sisted  as  a 
potjr,  and  to  get  decree  in  his  own  name  for  the  sum 
which  be  had  advanced  to  carry  cm  the  law-suit.  The 
'J^^ger,  who,  in  the  meantime,  had  obtained  a  more 
i^cgolar  charge  against  the  principal  debtor,  resisted 


■btekcutor  of  the  Lord  Ordinary  on  the  Bills,  it  not  having  been 
^P"^^  the  Lord  Presdent,  in  terms  of  the  76th  section  of  the  Act  of 
^'^omA.  nth  July  1828.    The  note  was  superseded. 


Suapenaumm 
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*>2!!lif!f  *^*®*  ®^  **^®  ground  that  there  was  no  evidence  of  the 
M^Ghie,  ke.  Cautioner  having  made  the  advance,  and  also  that  the 
t>.Hender»on,  cautioner  had  no  right  to  come  forward  now  in  his 
jPfooMf.  own  name,  and  thus  to  defeat  the  plea  of  compensa- 
tion which  he  (the  charger)  would  now  have  against 
the  principal  suspender.  He  referred  to  the  case  of 
Renny  and  Pla3rfair  r.  Aitken,  8th  June  1811. 

The  Lord  Ordinary  held  that  the  advance  made  by 
the  cautioner  was  proved  both  by  the  admission  of 
the  original  suspender  and  the  certificate  of  the  agent, 
and  granted  the  prayer  of  the  minute. 

The  charger  reclaimed; — ^but  the  Court  reused  the 
note,  being  unanimously  of  opinion  that  a  cautioner  in 
a  suspension  is  entitled  to  make  himself  daminus  UtU, 
and  to  assist  in  the  conduct  of  the  case,  and  to  advance 
money  for  carrying  it  on,  either  in  his  own  name  or  is 
that  of  the  suspender ;  and  that,  being  liaUe  for  the 
expenses  if  unsuccessful,  he  is  entitled  to  take  decree  in 
his  own  name  for  his  advances. 

Lord  Oidinary,  Cringietie.  Act  Jardine^  Alt  Jeffrfy^  W, 
Bell.  Jkx.  Flemings  W.  S.  and  /oA»  Whiieheady  Agents. 
F.  Clerk. 

U. 
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FIRST  DIVISION. 

A&  XXIV.  9  December  1828. 

MARY  COWIE 

agamst 

JOHN  FLEMING, 

PiooF,— WiTNESfiL— •/»  an  ardmany  aetionjbr  deht^ 
At  father  and  mother  of  the  defender  are  competent 
.  wtmeees  ogainBt  him. 

Il4.proees8  at  the  instance  of  the  pursuer,  Mary 
Cnri^  against  the  ^fender,  condodiiig  for  payment 
«f  the  aliment  of  a  natural  child,  of  which  she  alleged 
Alt  the  defender  was  the  father,  she  proposed  to  ad- 
te^  among  others,  as  witnesses  against  him,  his  fa- 
ther and  mother.  The  sheriff  .found  that  they  were 
Ht  admissible ;  and  the  defender  was  assoilzied. 

There^ter,  the  pursuer  raised  the  present  action, 
far  reducing  the  sheriff's  decree,  upon  the  ground  that 
fte  persons  above  mentioned  ought  to  have  been  ad« 
Jwtted  as  witnesses  for  the  pursuer. 

The  Lord  Ordinary  ordered  cases  to  the  Court 
'  upon  the  special  point  of  the  admissibility  of  the 
'  near  relations  of  the  defender  as  witnesses  id  the 
*  cauae  for  the  pursuer,'  &c.. 

The  pursuer  fleaded — ^That,  although  a  party  could 
Mbe  called  upon  as  a  witness  for  his  near  rela- 
^»  he  might  be  adduced  against  him ;  Ersk.  B. 
w.  a  il  ^  24 ;  Forbes,  B.  ii.  ch.  2,  tit.  1,  $  6.  There 
^  DO  precedent  or  authority  for  rejecting  the  wit* 
iM  IB  the  latter  case  ;  and  the  onue  of  proving  the 

L 
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*v^w^  exclusion  fell  upon  the  defender*  Formerly,  where 
Cowie  V.  Fie.  there  was  B,penwia  testium^  the  relations  of  the  pur* 
"^.?_  ®^^^  ^®r®  admitted  in  his  favour;  and  although  that 
Proof.  practice  had  been  altered,  it  had  never  been  held  ne- 

'^'^  cessary,  where  such,  relations  were  called  against  the 
party,  that  such  penuria  should  appear.  In  the  cri- 
minal court,  where  there  was  the  strongest  induce- 
ment to  prevaricate  and  falsify,  the  mehM  petjurii 
(the  principle  upon  which  such  evidraice  was  exclod- 
ed)  had,  in  repeated  instances,  been  disregarded  with 
respect  to  the  near  relations  of  the  pannel,  who  Were 
called  as  witnesses  against  him;  Hume,  ii«  S32; 
Isabella  Blinkthom,  7th  June  1834,  Shaw's  Just.  Cases, 
No.  116  ;  William  Devan,  14th  June  1824,  ib.  No.  117. 
MuUo  nuigis,  therefore,  ought  they  to  be  received  in 
cases  purely  patrimonial,  and  where  the  pursuer  would 
not  call  for  their  testimony  if  he  were  not  satisfied 
that  they  were  not  likely  to  commit  perjury  against 
him;  Gibson  v.  Waugh,  1541,  Balfimr  (Mar.  16,648) ; 
Leges  Burgorum,  lib.  143 ;  Thompson  r.  Stevenson, 
19th  Dec.  1666^  Stair  (Mor.  16,668) ;  Cowan  o.  Cow* 
an  and  others,  10th  July  1813;  BeU  cl  Bell,  14th 
April  1819,  Murray's  Reports,  ii.  13a 

If  ^penuria  were  necessary  to  the  admission  of  the 
near  relations  of  the  defender  against  him,  that  prin- 
ciple is,  from  the  nature  of  the  present  case,  directly 
applicable. 

It  was  answered — ^That,  according  to  the  doctrin/6 
of  the  law  of  Scotland,  established  from  the  earliest 
times,  the  father  or  mothw  of  a  party  was  not  a  compe- 
tent witness  against  him.  For  the  principle  upon  which 
near  relations  were  excluded,  ob  reperentiam  persfiBS-^ 
rum  et  metum  perjurii,  applied  as  strongly  to  the  case 
where  persons  were  called  as  witnesses  against  their 
relations,  as  where  they  were  adduced  in  their  bebatf; 
Stair,  B.  iv.  tit.  47,  $  3  ;  ibid.  p.  717  ;  Bank.  ii.  646 ; 
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tr.  Alexandet,  S8d  July  1700,  Fount  ^^^^^ 
(IbrAiJOS);  Dalziel  «•  Richmond,  10th  July  1790,cJ^lLFie. 
^JKr.  16,780).     In  the  crinainal  court,  H.  had  been"^°«; 
I  Wi  tkat  a  fath^  who  had  been  called  as  a  witness  Proof. 
iglBBt  im  fen  was  not  obligied  to  d^one  if  he  wm.^^"^' 
mriOiag ;  and  he  aceoi^ingly  did  decline ;  Hume,  ii. 

})e  CWf  requested  the  opinion  of  the  judges  of 
fltSeeond  Division  and  the  Pernmnent  Ijords  Ordi« 
Wf  upon  the  following  queries  : — 

L  Whether,  in  an  ordinary  action  of  debt,  the  pur- 
Mr  eui  examine  the  defender's  father  or  mother  a- 
!|DBBthhn? 

Or,  sapposing  in  the  gaieral  case  their  evidence  is 
iMfcmDhle— 

1  Whether,  in  the  circumstances  of  the  present 
Mki  die  de{bnder*8  fisither  and  mother  can  be  admitted 
nerideKice  against  him  ? 

The  L(nid9  AUoway^  Mec^wbank^  Mackenme,  aud 
fbhrfHy  returned  the  following  opinion : — 

L  We  think  the  question  must  be  answered  in  the 
Amatire,  not  seeing  any  sufficient  authority  or  rea^ 
Mia  die  law  of  Scotland  for  exchiding  the  evidenee 
tf  ik  fitthe^  and  mother  of  a  party,  when  e^led  for 
^  the  opposite  party  in  an  ordinary  ciyU  action. 
^Ikr  appears  no  statute  or  decision  to  this  effect  for 
*"Wnig  tiem ;  and  the  opinions  of  our  writers  on 
^^em  divided — ^Balfour  and  Erskine  being  on  one 
*k,ttid  Stair  and  Bwrikton  on  iht  other.  As  to  the 
^W»  of  the  Hung,  metuspetywih  which  is  not  now 
>BSn<talso  musdi  i^egarded  as  it  se^ns  anciently  to 
w^befti,  it  a|ypeAn  retf  weak  in  a  i*wiees  of  this  sort. 
bi>^«ertK»tliat,  M  budi  a  process,  tiie  party  himself 
■•f  Wfofeed  to  swear  by  a  n^erence  to  oath,  with- 

L« 
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^wiJ^^  out  respect  to  nietus  petjUrii ;  and  it  seems  very  diflS- 
Cowie  V.  Fie-  cult  to  hold  that,  for  this  fear,  we  should  exeltide  the 

"™*"^J testimony  oi  his  father  or  mother.     We  can  see  no 

jfVoo/  excessive  danger  of  a  father  or  mother  perjuring  them- 

selves  merely  to  help  their  son  or  daughter  to  i^esist 
payment  of  a  just  debt.     Indeed  it  is  to  be  considered, 
that  the  opposite  party  would  certainly  not  call  for 
their  testimony,  if  he  was  not  satisfied  that  there  was 
no  very  great  chance  of  their  committing  perjwy 
against  him.  -On  the  other  hand,  there  seems  very 
considerable  evil  in  the  suppression  of  the  truth,  which 
must  result  from  the  rejection  of  such  evidence.     There 
are  so  many  things  that  people  may  do,  without  the 
knowledge  of  any  body  else,  except  their  father  or 
mother,  that  we  think  it  would  be  Very  undesirable 
to  fasten  a  seal  of  secrecy  on  the  lips  of  these  rela^ 
tions.      Then  we  do  not  see,  if  this  rule  of  exclusion 
were  to  be  adopted,  why  it  should  stop  at  father  and 
mother,  and  not  also  exclude  grandfather,  grandmother, 
brothers  and  sisters,  and  even  uncles  and  aunts  ; — ^in 
short,  all  those  at  least,  who  are  excluded,  when  offered 
as  witnesses  in  his  favour  by  their  relation,  without 
the  consent  of  the  opposite  party.     But  this,  it  is 
obvious,  would  be  quite  irrational,  and  cause  a  sup- 
pression of  truth  to  a  most  inconvenient  degree.     On 
the  whole,  then,  we  think  the  exclusion  of  father  and 
mother,  in  ordinary  civil  actions,  is  not  warranted. 
We  are  aware  that,  in  certain  cases  of  trials  for  life, 
the  Court  of  Justiciary  has  held,  that  a  son  or  daugh- 
ter ought  not,  if  he  or  she  refuses,  to  be  compelled  to 
give  evidence  against  his  or  her  parent,  and  that  a 
child  under  pupillarity  ought  not  to  be  allowed  to  be 
called  as  a  witness  against  his  parent.    But  we  think 
this  arose  not  so  much  from  metus  perjurii  (since, 
indeed,  the  young  child  must  have  been  examined 
without  oath)  but  rather  from  the  consideration  that 
it  was  inhuman  and  oppressive  to  attempt  compelling 
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a  grown  person,  or  leading  a  young  child  into  endan-  ^  ^c.  1828. 
ffmg,  by  his  own  lips,  the  life  of  his  parent — ancowieYTie. 
set  riucfa  many  good  subjects  would  feel  to  be  beyond  ^^"9- 
ileluDito  of  their  obedience  to  the  laws,  and  would  p^^^^^ 
Ibinic  themselves  bound  to  refuse,  and  would  refuse,  '*^»^'»«»«- 
inpiteof  any  penalties  which    could  be  inflicted  on 
ftoo.   We  are  not  aware  that  this  has  been  held 
to  be  hw,  even  in  criminal  cases,  except  those  of  life 
det^L    And  we  do  not  think  it  has  been  under- 
tbbe  law  in  any  civil  court. 
!  II.  The  answer  to  the  first  question  renders  it  not 
leoenary  for  us  to  answer  the  second ;  nor  would  it 
keasjrtogive  it  an  answer  hypothetically,  because 
tts  mi§^t  depend  upon  the  ratio  upon  which  the  first 
IKStioa  was  answered  in  the  aflSrmative.     We  can 
^J  8ay  that  we  rather  incline  to  b^  of  opinion,  that 
I  testium  is  not  su£Sciently  made  out,  and  that 
if  the  £itber  and  mother  be  supposed  as  objectionable 
Ktfaey  are,  when  called  by  their  child,  that  objection 
wght  not  be  set  aside  from  penuria  testium  in  the 
JRKotcase. 

To  this  opinion  Ziorc;?  Cnng^^  made  the  following 

atttioa; — I  fully  concur  in  the  answer  to  query  1st, 

M  therefore  I  consider  that  it  also  answers  query 

M;  which  inquires,  whether,  in  the  circumstances 

tf  this  case,  the  defender's  father  and  mother  can 

kezamined  against  him.    I  see  no  circumstances  in 

^  case  which  take  it  cut  of  the  general  question. 

^  oa  the  contrary^  as  the  action  arises  out  of  an 

^t  connexion  betwixt  the  pursuer  and  defender,  to 

''>i4,firoin  its  nature,  there  must  be  few  tvitnesses,  it 

•to  a  reason  generally  sustained  by  courts  of  Justice 

to  admit  witnesses  otherwise  exceptionable,  namely, 

**tlicte  may  be  vl  penuria  testium. 

Ii^  these  opinions.  Lords  Glenlee,  PitmiUy,  Core- 
*^^>  ind  Newton  concurred. 
^  the  other  hand,  the  opinion  of  the  Lord  JuS' 
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w!^^  ^^-Cifer*  waft  in  the  foUowifig  tenns  )A-Vad«r8taiid. 
Gowie  V.  Fie:  ^^  the  fltst  querjr  to  imply  that  the  propOBed  wit- 
^^^s-  nesses  are  to  be  left  no  option  as  to  giting  or  witb- 

Proof.  holding  their  evidenee,  I  cannot,  on  consideration  of 

wune^.        the  authorities,  answer  it  in  the  affirmative. 

The  law  of  Scotland^~wliether  wisely  or  not,  it  is 
unnecessary  to  inquire-^has,  in  general,  rejected  the 
evidence  of  those  who  stand  in  the  near  d^rriee  of  re- 
lationship of  parents  and  bhildren  to  a  pursueif  or  a 
defender,  in  an  ordinary  action  of  debt,  either  in  sap- 
port  of,  or  in  defence  against,  a  daim.  It  also  appeais, 
from  the  authority  of  Lord  Stair^  that  a  regard  to  the 
peculiar  situaticm  in  which  parents  and  children  stand 
to  each  other,  and  the  risk  of  perjury,  have  been  held 
sufficient  to  pi*event  them  from  being  compelled  to 
give  evidence  against  each  other — it  being  expressly 
laid  down  by  him,  in  the  passage  quoted  in  the  ease 
for  the  defender,  that  husband  and  wife,  and  parents 
and  children,  though  parties  wonld  consent,  are  not 
obliged  to  depone  against  one  another.  It  is  bo  doubt 
true  that,  in  reporting  the  case  of  Cameron  n.  Law- 
son,  18th  July  1744,  Lord  £lchies  states,  that,  though 
the  Court  had  there  rejected  the  evidence  of  a  wife 
offi^red  against  her  husband,  they  fbvnd  that  a  son  be* 
yond  pupillarity  could  be  compelled  to  give  evidence 
against  his  father.  But  this  solitary  instance  is  cer- 
tainly contrary  to  the  authority  both  of  Stair  and 
Erskine ;  as  the  ease  of  Cummin,  noticed  by  the  latto 
as  a  qualification  of  his  opinion,  cah  hardly  be  coa* 
sidered  as  an  impeachment  of  the  general  ruk. 

In  the  criminal  court  the  practice,  however  anonaa- 
lous  it  may  appedr^  has  been  to  allow  an  option  to 
children  when  offered  as  witnesses  against  their  pa- 
rents accused  of  crimes ;  and,  though  sonie  instaMcs 
have  ocihirred  where  children,  beyond  the  yran  of  pu- 
pillarity, have  been  adduced  as  witnesses  agaiMt  their 
parents,  there  are  a  variety  of  cases  of  late  in  which 
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I  widiiii  the  years  of  puberty  have  been  re-  •  ^^^^^ 
JBcH  m  being  incapable  of  exendsing  the  option  com-  q^,^^  ^,  pi^ 
frist  to  them,  when,  offered  as  wsteesaea  against  their  ""'g- 
pn^  eitbflr  upon  oath  or  declaratkoi.  In  addition  Proo/. 
to  tfce  case  of  Beid  in  1806,  issntibnod  by  Baron  ^^*^' 
Bnttythis  mle  was  applied  in  the  cne  of  Brown  at 
fitagwr,  £6th  April  182«,  Before  Lords  Meadowhank 
odPiteiiUy;  of  BIinkthom»  7l:h  June  1&24,  befoiv 
the  Cflort  of  Justiciary,  though  Hie  h(yy  was  twelve 
ftus  misBvea  months  old ;  ondof  Deran,  14th  June 
USi  It  is  also  stated  by  Baron  Hume;  that,  an 
tklralof  Leaak  for  fotgety  at  Aberdeen,  in  1818, 
U«  Lftrds  Hermand  and  Gillies,  his  fatiier  having 
Ikii  offered  as  a  witness  for  the  Crown,  it  Was  inti^f 
anted,  diottgh  wkfaoutnsuch  disposition  from  the  Pror 
tKator,  that  he  might  exereiae  his  option ;  and»  the 
aitiMSs  haTJng  declined  to  be  examined,  he  was  witb- 
tmn.  Now,  though  the  learned  author,  in  reference 
t»  the  particular  case — an  alleged  forgery  of  the  fa- 
ther's naaie-*--expre8ses  an  opinion  that  the  point  may 
it9i  be  eonsidered  by  the  Court,  yet,  as  no  opposite 
ietenaiaation  has  been  pointed  out  of  a  father  or  mo- 
-tfaer  haviog  been  compelled  to  give  evidence  in  a 
triffliaal  case  against  &eir  child,  the  analogy  of  the 
^Boiaal  practice  may  fairly  be  referred  to  in  the  pre<- 
VBftqaestiMi.  For,  hoirafrer  anonalous  the  allowing 
wh4ai  opAoti  may  be  hdd  to  he,  and  however  desira- 
Veitany  be,  by  legaalative  enactment,  eitber  at  once 
to  admit,  or  altogetliear  to  exclude,  the  evidence  of  p«^ 
i^nitg  aai  chiUton,  wheo  taS^oed  eitiier  foor  or  against 
<Mkether,  it  ds  very  difficult  to  see  grounds  for  deayr 
higtke  option  in  regard  to  a  dvil  suit,  which  may  iui- 
^ve  the  most  important  patrimonial  interests  of  a  de- 
^Miei,aaillie  decisinn  of  wliidti  may  periiaps  entirely 
'cpend  OB  the  testimony  of  the  witness  proposed  to  !be 
adduced. 


FTilneff. 


168  DECISIONS  OF  THE  No.  U. 

»Dcc.i8»  1^  j^^^  Q^|.  ||pp^3].  to  me  to  be  a  Batis&ctoy  reaacm 
Cowie  «.  Fie-  for  obliging  a  father  or  mother  to  give  evidence  against 
""^^'  their  child,  in  a  case  affecting  only  its  patrimonial  in- 

Proqf.  terests,  that  reference  may  be  made  even  to  the  oath 

of  a  defender  himself.  These  parties  stand  in  totally 
different  situations,  as  an  oath  of  reference  is  decisive 
of  the  whole  cause ;  while  the  evidence  that  may  be 
extracted  from  a  father  or  mother  has  necessarily  no 
such  effect,  but  may  be  c6ntradicted  or  affected  by 
other  evidence,  either  already  adduced,  or  that  after- 
wards may  be  led  in  the  cause. 

On  the  whole,  I  have  not  seen  sufficient  authority 
for  allowing  the  pursuer  to  adduce,  as  witnesses  in 
support  of  her  claim,  the  father  and  mother  of  the  de- 
fender, unless  they  are  disposed  to  waive  all  objections 
on  their  part;  and,  even  if  their  consent  should  be 
given,  I  have  some  repugnance  to  the  admission  of 
their  evidence. 

When  the  case  came  again  to  be  advised  with 
these  opinions,  the  Lords  President^  Crmgie^  and 
Balgray^  said  that  they  concurred  in  the  opinion  of 
the  Lord  Justice- Clerk  ;  and  Lard  GiUies  in  that  de- 
livered by  the  majority  of  the  consulted  judges,— 
Lord  Gillies  observed,  with  regard  to  the  case  refer- 
red to  by  the  Lord  Justice^Clerk  as  having  occurred 
before  Lord  Hermand  and  himself  at  Aberdeen,  Aat 
it  could  have  no  weight  in  the  decisioii  of  the  present 
question ;  because,  so  far  from  any  opposition  being 
made  to  it,  the  advocate^epute  expressly  intimated 
his  wish  that  the  witness  (the  father  of  the  pannd) 
should  be  allowed  to  decline  giving  his  evidence,  if  be 
was  unwilling  to  do  so. 

The  Cottr#,  therefore,  found  that  the  witnesses  were 
admissible. 
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.  Oafinay.     Act  M^^dmenty  WeUh.       Walter 
AJgfgoL        Alt  M..P.  Brown^  J.  FT.   DicJaon, 
Jma  Crawfurdj  W.  S.  Agent        S.  Clerk. 
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SECOND  DIVISION. 

No,  XXV.  9  December  1%9». 

DONALD  MACDONALD 

against 

JOHN  MACKINTOSH. 

SuHMAEY  DiiiiG£NC£.-— Bill  of  Exchange. — 
Homologation. — An  acceptor  of  a  bUl  having 
made  a  partial  pajfment,  after  summary  diligence 
raised  hp  the  drawer,  is  not  entitled  to  suq)ension 
^  the  dil^^ence,  on  the  ground  that  the  bill  bears 
the  sigmatyre  of  the  drawer  by  a  mark,  or  his  name 
adhibited  by  a  third  party,  the  drawer  himselfbeing 
mnoMe  to  write. 

^iHN  Mackintosh  signed,  as  acceptor,  a  bill  for 
JL40,  dated  14th  June  18S1,  and  sent  it  to  his  brother, 
Angus  Mackintodi,  for  his  acceptance  also ;  and,  there- 
after»  tobe  deUvered  hj  hjuoa  to  Donald  Macdonald,  as 
diawer.    Macdonald  accordingly  received  the  bill,  ac- 
cepted by  both  parties;  and,  as  he  could  not  write 
UiMelf,  his  son  wrote  his  father's  name  as  drawer. 
The  bill  not  having  been  paid  when  it  fell  due,  which 
vas  a  year  after  its  date,  the  drawer  raised  diligence 
iipoD  it    Afterwards,  the  acceptors  gave  the  drawer 
ttother  bill  for  L.21.  98-  6d.  signed  by  one  of  them* 
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•^^^^^^  selvw,  vi«,  Angus  MaddtttAsh,  and  b$r  two  «tien. 
Micdonaid  «.  A  neceipt  for  this  biU  was  written  on  tibe  bock  of  flie 
Mackintodi.  original  one,  in  these  terms  •— *  Bdcnrity  given  ioc 
smmprpDUi.'  L.21.  98.  6d.  of  the  within  hilL  Donatd  Maodonsld, 
E/^*.  '  **is  ^  'n^k'  Subsequently,  Angus  Maddntosh 
^3-^.^^  paid  L.18  to  account  of  the  first  bill,  which  sum,  and 
the  amount  of  the  seeond  bill,  left  a  balance  of  L.5. 
lOs.  6d.  due  to  the  drawer,  Macdonald. 

In  1824,  Macdonahi  raised  an  action  on  the  stecooA 
bill,  and  obtained  decree  i^ainst  the  acceptors ;  but 
this  proving  inefiectual,  he  recurred  to  tlM^  diligence 
used  on  the  original  bill.  John  Mackintosh  then  pre- 
sented a  bill  of  suspension,  admitting  the  statemeot 
respecting  the  second  bill,  and  the  payment  by  his 
brother  of  L.13  to  account  of  the  debt,  but  allying 
that  the  second  bill  was  taken,  not  in  security,  but  as 
payment  pro  ianto  of  the  first  bill. 

The  bill  of  suspension  having  been  passed,  the  sus- 
pender further  pleaded,  that  summary  diligence  was  oot 
competent  on  a  bill  «t  the  instance  of  a  party  whose 
name  on  the  bill  was  written  by  another  person ;  and 
reference  was  made  to  the  cases  of  Munro  v,  Musro, 
14th  Nov.  1820  <not  reported,  but  referred  to  in  BeU^ 
i.  890.  note  2) ;  Watson  v.  M'Ara,  3d  June-182S ;  Ro- 
bertson V.  Annan,  27th  May  1825 ;  C!orrie  v.  Barbour» 
*26th  Nov.  1825 ;  Williamson  v.  Jackson,  9th  Dec; 
1825.  The  second  bill  and  subsequent  payment  iA 
cash  might  be  evidence  of  the  debt  in  an  wdinny  ac- 
tion, but  could  not  support  the  charge  of  httmngr 

The  charger  did  not  dispute  that,  with  regaid  Id 
an  acceptance  or  indorsation  by  a  Mark,  or  the  name 
of  one  who  cannot  write  adhibited  by  another,  sum- 
mary diligence  could  not  competently  jMrooeed  on  tiie 
bill,  unless  the  aolceptance  or  indorsation  were  ac- 
knowledged by  the  debtor.     But  it  was  contended 
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tet«]ttol||tctiaa  did  ant  ^^ipljf  to  the  caae  of  the  •Di^.i«» 
tefvttr  cpeditoryin  whose  name  dfligeace  is  >^^;>f«tidmir« 
WOMk  c.  M'lntyxv^  fid  Deo*  18S6 ;  and  that,  ip-HadoiitoA.* 
kptukaaHy  of  thisi  tha  £aels  adimttad  oa  the  reeord»^s^H,„,^^^. 
ni^tkat  the  bill  was  signed  aad  transmitted  by  ^^^^^j^^ 
Mpwdrr,  for  the  purpose  of  helag  delivered  to  the<*<^^i^ 
dwgar;  and,  fttrther^  ^at  the  security  hill  (if  not 
aho  die  L.13)  was  given  by  turn  and  his  brother 
fihefaeatly  te  the  diligsaosi  towards  satisfaction  pf 
their  ehljgataoa  to  the  charger^  hy  the  hill  in  question, 
aMwated  to  coaa^H^  aidcnowledgment  of  die  char- 
p^9  right  to  use  sumniary  dUigenqe;  and  this  itself 
wm  Mflkient  to  validate  that  dttigence,  if  otherwise 
ipa  to  the  olgedMn  pleaded. 

Thfe  Lord  Ordinary  pronounced  the  following  in-^ 
tcriocutor : — *  Finds  that  the  bill  charged  on  is  signed 
'bfs  X,  designated  to  be  meant  for  the  name  of 
'  Osaali  MttedMaH^  the  charger^  by  his  name  being 
'  aiitteBat  the  ereesi  Finds  that^on  the  back  of  this 
'  VA,  vhieh  is  waepted  by  the  suspender  and  Angus 
'  IfMkiatudH  -there  is«  receipt  for  a  bill  for  L.31. 
'  ft.  ML  giren  in  aeeurity  of  the  first  motioned  bill ; 
'  irhich  reeeipt  is  signed  by  a  x»  designated  to  be  the 
'  changer's  «Kk>  ^  a  isubseription  '  Donald  Macdo- 
"sald,  his  x  mark:'   Finds  that,  when  the  charge 

*  im  given  on  the  first  mentioned  bill,  the  present 
' wpensten  waa  oietfe^  wherein  4be  bill checj^fedon 

*  kadiofitted  to  faaine  been  gMiited  to  IXmald  Macdo- 

*  nald ;  that  the  foresaid  setond  bill  Was  given  to  him ; 

*  tet  a  payment  of  L.13  had  been  made  to  him  by 
'  the  other  acceptor,  Angus  Mackintosh,  and  it  was 
'  nid  that  L.5.  10s.  6d.  only  remained  due,  which 
'  WIS  offered  in  the  suspension  to  be  paid :    Finds, 

*  therefore,  that  said  first  mentioned  bill,  though 

*  only  signed  by  a  X,  was  recognised  and  acknow- 
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9  Dec.  189&  <  ledged  to  be  a  bill  due  to  the  charger,  and  no  olbjec- 
Macdonaid  v.  ^  ^^^^  ^^  made  to  the  summarjr  charge,  more  than  if 
Mackjntodi/  i  the  WU  had  been  tndjr  Bubscribed  by  Donald  Mac- 
SmmaryiM-'  donald,  with  his  name  at  length :  Finds,  therefore, 
B^fEjt-     ^  ^^^^  ^^  '^  incompetent  for  the  suspender,  after  such 

*  acknowledgment  of  the  bill,  and  procedure  thereon, 
'  to  turn  round  and  object  to  Hhe  bill,  and  the  diligence 

*  done  thereon ;  and  that  he  is  barred  from  so  doing, 
'  although  otherwise  it  might  have  been  a  competent 
^  objection  to  summary  diligence,  that  it  proceeded  on 

*  a  bill  signed  by  a  mark :  Finds  that,  as  the  second 
'  bill  for  L.Sl.  96.  6d.  was  expressly  sidd  to  have  beea 
^  given  in  security  of  part  of  the  first  bill,  and  has  not 
'  been  paid,  the  suspender  k  not  entitled  to  be  relieved 
^  of  the  obligation  in  the  first  bill :  Finds  the  letters 

*  and  charge  thereon  orderly  proceeded :  Finda  ex- 
'  penses  due  to  the  charger.' 

The  suspender  having  reclaimedt  /A^  Court  ei^pares- 
sed  an  unanimous  opinion  in  favour  of  the  princii^  of 
the  interlocutor;  but,  being  satisfied  that  the  Lord 
Ordinary  had  been  led  into  a  mistake  in  finding  (what» 
indeed,  was  not  alleged  by  either  party)  that  the  bill 
bore  a  cross  or  mark  as  the  charger's  signature  as 
drawer,  they  so  far  recalled  the  interlocutor,  [add  ad^ 
hereA  quoad  ulira. 

Lord  CringleHey  Ordtmry.  For  the  Cbazger,  Jamemmj 
J.  M'NeOL  CImtUm  FUher,  W.  S.  Agent  For 
the  Suspender,  /.  A.  Murray^  Ja,  MacdmdUL  CM 
Macdmaldf  W.  S.  Agent        F.  ClerL 

8. 
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jmCONB  DIVISION. 
No.  XXVI.  9  Deeemher  1888. 

ClfTHBERTSON    : 
W.  GRAHAM  AND  a  SINCLAIR. 

lAXK11TPT.«^IIl8CHA&GE.r--*PBOCB88.~l.  An  ewtro^ 

fiuttdalq^br  *  iopay"  a  eompontkn  by  hUia^  to  be 
gmranteed  in  part  to  Ae  eredify^j^.Mii^aetion,  in 
fmuidetation  ^receiting  a  disdkarge  injmll,  hav^ 
iig  been  accepted f  and  a  dUchm^^  narraHng  tkie 
d^reement^  and  tke  deUeery  of  ike  bUle  *in  implcm 
'  ment'  qf  Ae  dehlof^s  part  (^it^hwing  been  granU 
ed  in  absolute  terms ;  and,  thereqfier,  the  debtor 
end  mntiener  hawngJaU^  and  Aej^rmerhaioing 
ken  scfuettraiedt  withaut  paying  tike  composition-'^ 
fimnd  Aatu  creditor^  who  had  s^Ascrihed  the  dis-^ 
^argCy  was  not  entitled  to  be  ranhedin  the  seqmes-^ 
M&mjor  his  originel  debt^  hUjbr  the  composition 

^Agenertdfindisng  cf  expenses  of  process  does  not 
indude  tike  expenses  incurr^  in  M^  inferior  court. 

BcmEET  Gbaham,  manufacturer  in  OAs^ow,  having 
^^^come  inscdvent,  called  a  meeting  of  his  creditors  in 
Uarch  1819»  and  offered  to  '  pay  them  a  compoedtion 
'  >t  the  rate  of  Ss.  per  pound,  payable  by  two  equal 
'  instalments  at  the  distance  of  six  and^  twelve  months 
'  from  the  1st  day  of  July  then  next,  the  last  instal- 
*  ment  to  be  guaranteed  to  their  satisfaction,  in  con* 
'  nleration  of  their  grafting  him  a  discharge  in  full.' 
^^  offer  of  composition  was  renewed  on  the  8d  of 


174  DECISIONS  OF  THE  No.  aC 

•  Dec.  18M.  April  1819,  *  with  this  variation,  that  the  same  should 
Cuthbertaon  *  ^  payable  in  six  and  twelve  montha  from  the  2d 
v.Gnhain,ftc<  day  of  that  mcmtb^  and  that  the  ddbtor  should  be  al- 
BaiJerupL  *  lowed  to  retain  the  whole  of  his  estate,  heritable  and 
Discharge.      •  nioveaWe.' 

Proeett* 

The  creditors  accepted  this  offer,  and  received,  ac- 
cordingly, the  composition-bills,  those  for  the  last  in- 
stalment being  indorsed  by  the  debtor*s  brother,  as 
guarantee.  Thereaftsr,  th<d  creditors,  upon  the  narra- 
tive of  the  offer  in  the  above  terms,  '  and  consider- 
'  lug  that  the  whole  of  us  hav^  acceded  to  the  yidi 
^  arrangement,  and  the  said  Robert  Graham  has,  in 
'  impleniant  of  his  part  of  the  said  agreement,  de- 
'  livered  to  us  his  own  bills  for  the  first  instalment 
^  of  the  said  compositioii,  «nd  has  t^  delivered  to  ns 

*  his  own  aoceptances,  ii|dorsed  to  our  satisfaction,  for 

*  the  seomd  instaknent  thereof,  the  receipt  of  which 
^  said  bills  we  do  herd>y  acknowledge,  renouncing 

*  every  QJbyectipn  to  Uieccmtrary' — granted  a  disdiarge 
»B  tile  followiBg  terms :  '*  Therefore,  wit  ye  vs,  tiie  said 
'  creditors,  for  owselves,  and  we  tiie  said  agents  and 
^  doers,  kc.  to  have  exonered  and  discharged^  m  we, 
'  by  these  piresents,  exoner,  quit  claim,  and  for  ever 

*  simpliciter  discharge  the  said  Robert  Graham  of  all 

*  deirts,  elaiRiB,  i^nd  demands  of  whatever  nature 
'  owing  by  him  to  us  {Mrior  to  the  date  of  the  said  last 

*  meeting.' 

BefoM  the  first  instalment  bills  feli  due,  boA 
Robert  Graham  and  his  brother,  the  cauttoher^  had 
become  bai^kmpt.  The  latter  settled  with  his  aedi«- 
ioraupon  a  composition  of  10s«  per  pound  The  estate 
of  Robert  Graham  was  sequiestrated ;  and  ia  the  rtftte 
of  debts  entered  in  the  sedenmt-book  Of  the  sequies- 
tration,  the  elaims  of  the  creditoiai  tmder  his  first 
bankruptcy  weve  Hmdted  to  the  amount  of  the  com- 
position  on  their  respective  debts,     in  the  sequesAra-^ 
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tioi,  Gnbam  offered  a  compoaition  cf  Ss.  6d.  per  pound,  ^  .^ '^^ 
^AiA  vas  aoeepCed,  and  he  was  jududaUy  discharged  cuthbertwrn 
fif  Mb  debts,  exc^  as  (o  payaMNit  of  that  compoBJ-^  GimhMn^icft 

iMi-  BankrvpA, 

James  Svrord  had  claims  against  Robert  Graham,  p)!^^^' 
friortolus  first  bankruptcy,  amoonting  to  L.SS^. 
He  bad  been  a  party  to  the<»mposi(ion-<»ntraGt,  had 
mn?ed  the  instalment  htUs,  in  twins  of  the  i^ree- 
Mit,  aloBgst  witii  tile  other  creditors,  and  si^ed  tiie 
iUtmg^  His  origkial  debt  was  eonstiftoted  t^  biUa, 
vkich  he  never  delivered  up  to  the  debtor.  <  Thte  rea- 
«B  assigned  for  this,  by  the  suspendep,  was  that 
dboe  wero  othw  obligants  on  these  bills^  who  eoati- 
aoBdfiaUe  to  the  holder;  but  the  averment  of  the  op- 
posite party  (though  unsupported  1^  any  evidence) 
w  tiiat,  with  Graham's  consent,  the  l^ls  were  r e- 
tnied»  in  ordar  that  Sword  mi^bt  have  reoourse  to 
them  in  the  event  of  the  cconposition  not  being  paid* 

Swsad  lodged  «>  claim  in  Robert  Graham's  seqnes* 
tiition;and,  after  it  was  at  an  end,  ho  assigttedhis 
daiBtt  to  Cuihbertson,  who  broi:^bt  an  aeticm  against 
Grahani's  cautioners  ia  the  sequestration,  before  tibe 
sbetfff  of  Lanarkshire,  for  payment  of  the  composition 
of  Sb.  (d.  vpoa  the  whole  amount  of  bis  original  debt, 
Mucliag  only  a  sum  received  from  John  Graham,  the 
omtioiier  for  his  brother's  private  composition. 

The  sheriff  gave  decree  in  favour  of  Cuthbertson ;  and 
in  a  sospeMion  at  the  defendeir^s  in^ance,  the  Lord 
thdiaary  proaoonced  the  £rilowing  interlocutor: — 

*  Fiadft  itstated  in  the  disAarge  in  process,  that  iii 

*  1U3  the-  affam  of  Robert  Graham,  manufacture*  in 

*  (Sittgaw,  having  become  embaiTassed^  he  called  his 

*  oMitors  tdgethw^and  layinga  staCeof  his  affairs  be- 
'foRthem  in  Mwcfa,  he'  proposed  paying  them  a 
""tmuffmH^Wi  ai  &VO  shillings  per  pound,  by  two  eqnal 
"inrtalmerts,  tlie  kstiastalmmt  to  be  guaranteed  to 
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Cuthbertson 
V.  Orabam,  &c  < 

Bankrupt 
Discbflrgem 
Froeng. 


their  satidfaction.  in  coosideration  of  their' granting 
him  a  discharge  in  full;'  finds  that  a  difliculty  occuT'^ 
ed  as  to  this  discharge,  to  be  given  hj  one  of  the  eitedi- 
tors,  which  having  been  obviated,  Robert  Grahai% 
on  3d  April  1819» '  renewed  the  said  offer  of  compo- 
sition on  the  foresaid  terms,  with  this  variaticapi,.tbat 
the  sum  shall  be  payable  in  six  and  twelve  mcmibs 
from  Sd  April  instead  of  Ist  July  last,  and  that  he 
should  be  allowed  to  retain  his  whole  estate  heri- 
table and  moveable;'  Finds  that  this  oflSsr  ^as  agreed 
to,  and  bills  in  implement  thereof  were  handed  over 
to  the  creditors,  who  (m  their  part  grafted  the  dis- 
charge produced  in proeess :  Finds  that  JamesSwoid, 
the  author  of  the  pursuer,  did  not  recover  payment 
of  these  compo^tion  bills,  with  the  exception  of  part 
of  the  last  bill,  which  has  been  recovered  from  the 
cautioner :  Finds  that  Robert  Graham,  having  ag^ 
become  insolvent,  was  sequestrated,  and  has  obtain^ 
ed  his  discharge ;  the  defenda*s  having  become  cau- 
tioners for  the  composition  accepted  by  the  creditors, 
amounting  to  28.  6d«  per  pound,  and  tl^  pursuer 
has  instituted  this  action  against  them  for  the  cmn- 
position  on  the  original  debt  due  to  him,  after  de- 
ducting the  auni  which  has  been  paid  in  part :  Finds 
that  the  proposal  by  the  bankrupt  was  to  pay  a  com- 
position, on  condition  of  obtaining  a  discharge  of  the 
debts  due  by  him,  and  that  the  tenor  of  the  dis- 
charge must  be  tal^n  in  reference  to  this  arrange^ 
ment,  so  that  it  was  an  implied  condition  that  the 
discharge  was  to  be  effectual  only  if  the  composition 
biUs  were  paid ;  and,  therefore,  since  they  have  not 
been  paid,  that  the  respondent  is  not  barred  from 
claiming  for  the  original  amount  of  his  debt,  in  so 
far  as  still  due  under  the  subsequent  sequestration. 
On  these  grounds,  repels  the  reasons  of  suspension ; 
finds   the  letters^  orderly  proceeded*  and  decerw; 
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♦  talk  the  suspsnAers  Uabie  In  expenses/  9k.  *v^*il!!* 

Cuthbertsbn  > 

The  suspenders  rrabiMMf;  and  pfefl«ferf-^A  compo-^  Graham,&o 
rite-contract,  like  any  ordinary  contract,  must  be  in^ Bankrupt    - 
and  receive  effect  according  to  the  plain  im-pj^^^' 
«f  ite  tetms.     If  the*  creditor  in  express  wol*ds 
iatonediate  diseharge  in  fulli  in  considera^ 
4if  cOmpoMtkm  bills  liafV^ng  been  delivered  to 
bf  the  debtc»r,  upon  what  principle  can  it  be 
tihat^  in  opposition  to  the  tmequivocal  lan^^ 
•f  ttie  deed,  a  future  and  conditional  discharge 
ttUlf'^iiBdeistoM?       There   is  surely  hothing 
te   ffae  ^arrangement  itrhidi  i^  Indisputa-^ 
hy  the  deed  in  question,  that  niust  e6m^ 
a-cottrt  Hfi  law  to  imply  a  stipulation  at  variance 
tke  dedttred  meaning  of  the  contracting  piETrties. 
diseharg^  itself  interprets  the  pperioM  agree-* 
by  decltmng  'that  the    compMilfon  Wild,  of 
those  tar  the  last  lUstidni^nt  4Etie  sdid  to  have 
Morsed  to  the  creditor' 'satisfiictiod»  had  beeu 
to  ihem  ia  *  implement'  of  the  debtor's  part 
Hmt  s|^reemeiil«    TMi  deed  4heiar jproeeeds : '  There- 
for^ trit  ye  us»  &rtf;  toiidveeicoDeredand  discharged^ 
l^ai  we  do  by  tk^es^'preBeo^  eltouer,  &d.  the  said  Ro^ 
*krt  Gtriiain^aa  tiid  dcArt^  6ce.  «wing  by  him  to 
'n  prisrtd  tte  saicl  last  mesltng/  When  the  offer 
tf  eoiiTealioa  was^.  made  and  accepted;     If   there' 
«cre  ambi^ty  in  the  expressions  here  employ^,  it* 
VMld^  without  doubts  be  more  reasonable  to  suppose 
ftst-'At*  partiM  Bad  intended  :w  MLow  t&e^  course 
FhM  OB^by  the  irisdom  afiibe,leg;i8latare,  in  refers 
caee  ta  |adicial  comitowftoiWir^jilia;!  to  assume  the 
ckugo's  cMaCruetion  of  the  coveaaat    The  case  of 
HaiadUl,  fonnded  on  by  the  charge,  can  be  no  pre-* 
oicBlfarthe  detensination  of  the  ptesent  case;  for 
thmihe  creditors  did  not  grant  any  discharge  upou< 
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*w!lw*  receiving  the  composition  bills.  And  with  regupA  to 
Cothbertsona^^^  <^^6  of  the  Dulcc  of  Argyle,  it  is  apart  altogether 
OiBiiam,  Ac.   fjQjjj  guy  question  as  to  the  effect  of  a  compositiiHi 

Bankrupt         COntract. 
Di§oharg€, 

The  charger  answered^An  extrajudicial  eoraposH 
tion  is  a  mutual  contract,  whereby,  on  the  one  hand, 
the  bankrupt  becomes  bound  to  pay  the  eompositioD, 
and,  on  the  other  hajfid,  the  creditors  agree  to  give  him  a 
discharge  in  full.  The  consequence  is,  that,  if  the  cem* 
position  be  Hot  paid,  the  contract  is  at  an  end,  mad  the 
original  debts  revive.  Where,  therefore,  a  disdiarge 
is  granted  in  consideration  of  a  certain  compoeitioB, 
or  the  delivery  of  bills  or  bond  on  account  of  the  coia* 
position,  it  is  implied  that  the  discharge  is  condi- 
tional, upon  the  payment  of  the  compositioii ; 
the  Duke  of  Argyle  v.  M'Aljpine's  Tmstees^  94th 
May  1825;  Horsefall  9.  Virtue  and  Company,  94di 
Nov.  18917.  I^  ^7^  distinction  eidsts  between  tiis 
ease  of  Hotsefall  and  the  present,  it  is  in  Iktout 
of  the  latter,  ip  vrhidi  ..the  original  biUs:  wtre 
retained.  That  no.  departure  from  this  princ^ 
was  intended  in  granting  tlftf  present  dischai^  ap- 
pears from  this,  that  it  pMceeda*  expressly  upon  Ae 
offer  of  ccnnposition,  which  it  narrates,  and.wfaich  was 
a  proposal  by  the  bankrupt,  *  of  poynig,  lus^  exe^ton 
*  a  composition  of  5s.  per  pound,  in  considap^ttai  of 
'  their  granting  him  a  disdiarge  in  full.*       .       > 

iy)nfG^/ee.-<-It. is  apparent,  from  tihe  reportof 
the  case  of  Horsefall,  that  there  no  deed  of  diadiBfgs 
at  all  was  granted,  the  .matter  having  been  aliowed  to 
rest  on  the  mimite  of  the  creditors  nnri>pting  die  ofo 
of  composition.  *  Tiv^instalment  billa  were  paid ;  bot» 
before  a  renewal  of  the  third  was  paid,  the  debtor's 
estate  was  seqne^j^ited ;  and  the  Court  went  eo  far  « 
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'  toboU  (and  I  think  rightly)  thut  the  composition  was  ^^^^^^^^ 
vWjr  ?oided,  although  the  interlocntor  of  the  LorcJ  cuthbertson 
(k&ary,  which  was  adhered  to  by  the  Court,  only  ^-^^J^^' 4^- 
ftoad  the  creditors  entitled  to  rank  in  the  sequestra- ^an^trup^ 
I  tbn  for  their  original  debt,  to  the  effect  of  drawing^^^;f^- 
[fiA  payment  of  the  last  instalment.    , 
'    Bnt  here  the   suspenders  re^^^  ttpon  the  explicit 
^leros  of  the  discbarge  gvaiited  when  the  compositioQ 
^ttb  were  delivereid'  /  VVe  must  all  be  agreed  that  the 
'9n  receiving  Composition  bills  will  not  make  the 
jfadiaige  of  the  original  debt  absolute.     But  there  is 
Hateaodily  in  supposing  that  creditors  take  the  com- 
[fBRtioB  IhUs,  with  the  stipulated  seenrity,  and  at  the 
le  time  give  an  unconditional  discharge  in  fulL 
3lere  can  be  nothing  at  all  illegal  or  unreasonable  in 
tatars  extrajudicially  doing  what  the  statute  enacts 
litlie  case  of  judicial:  compositions.    And,  in  the  pre- 
iBt  case^  if  parties  had  meant  to  discharge  the  orl- 
#vd  debts,  in  consideration  of  the  debtor  having  de- 
%»Bd  the  composition  bills  with  approved  security 
tv  the  last  instalment,  I  cannot  conceive  what  words 
W^  apt  and  proper  could  have  been'  used  f^r  that 
H^m  than  are>  to  be  femid  in  tbk  ^sd^ge. 
'  Uifi  JPt^»f%.-^I  view  the  question  in  the  same 
T^   We  must  be  entirely  regulated  by  the  words 
tf  tbe  discharge,  and  enforce  the  contract  which  the 
l^ties  ajppear  to  have  Altered  into.    And  I  agree 
^  Lord  Glenlee,  that  it  is  impossible  to  conceive 
^ttds  more  apt  and  fit  for  expressing  an  immediate 
^absolute  discharge,  than  those  which  the  creditors 
w chosen  in  the  present  case.     I  also  think  that  the 
^  of  Hoiaefall  was  such  as  his  Lordship  states  it ; 
loi  the  accuracy  of  that  view  of  the  case  is  confirm- 
^by  what  is  stated  by  ^if  r  Bel),  with  reference  both 
^^  decision,  and  a  question  such  as  the  present, 
^^  &e  learned  author  considers  as  not  yet  having 
MS 


180  DECISIONS  OF  THE  No.26. 

^  wlll!f '  been  decided  in  Scotland ;  see  vol.  ii.  pp.  473,  506. 
Cuthbertsoii  The  case  of  the  Duke  of  Argyle  is  wholly  foreign  to 
i>.Grahain,&cthe  point  here  at  issue. 

Bankrupt.  LoT^^  JiLsHce^Clefk  dud  AUoway  entirely  concur- 

p"^^      red  in  thebo  opinions  ;  and— 

.   T7ie  Courts  accordingly,  '  altered  the  interlocutof 

*  reclaimed  against ;  muI  suspended  the  letters  simpli- 
'  citer;  reserving  the  dhiaiger*u  cjaim  on  the  composi- 

*  tion  bills;  and  found  the  chargtr  liable  in  expen- 

*  ses ;  and  allowed  an  accoimt  thereof  t9  be  given  in/ 
&c. 


To  the  auditor's  report  on  the  suspenders'  ac^^nint 
of  expenses  in  this  case,  it  was  objected  by  .them,  Aat^ 
he  had  disallowed  the  whole  expenses  incurred  in  the 
inferior  court,  which  they  had  understood  to  M  un- 
der the  general  finding  of  expenses  in  their  favour; 
but  the  Court  repelled  the  objection,  the  suspenders 
having  made  no  special  demand  at  the  time  for  thes^ 
expenses. 

Lord  Medwyn^  Ordinary.  For  the  Charger,  Dean  of  Toe 
(Mmcreiff)  J.  S.  More.  W.  and  J.  G.  EUie,  W.  S. 
Agents.  For  the  Suspenders,  Sk^ie^  Wilson.  Jix 
Patismy  jun.  W.  S.  Agent.  R.  Clerk. 
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FIRST  DiriSION. 


No.  XXVII. 


10  December  1828. 


WILLIAM  THOM 


ARCHIBALD  BLACK, 

iiTATJO  FuGJE. — A  meditatio  fiigae  warrant  found 
competent  at  ike  instance  of  the  drawer  against  a 
acceptor  of  a  hiU^  after  it  had  been  indorsed  to 
[  m  tUrd  party  for  talue^  and  before  it  fell  due. 


8th  November  1828,  Black  presented  a  petition 
the  Sheriff  of  Renfrewshire,  against  Thom,  set* 
forth,  that  he  ^  owes  the  petitioner  the  sum  of 
wl40  sterling,  contained  in  a. bill  drawn  by  the  pe« 
Ititioner  upon,  and  accepted  by,  the  said  William 
iThom  and  Adam  Smith,  writer  in  Paisley,  jointly  and 
IfeveraDy,  of  date  9th  June  last,  payable  six  months 
[Vifter  date,  which  bill  has  been  indorsed  away  by  the 
petitioner  to  other  parties,  and  is  now  held  by  John 
Cochrane,  silk-mercer  in  Paisley,  for  value,  and  will 
&ndue  on  the  9-12th  of  December  ;'  that  he  was  in- 
the  defender  meant  to  leave  Scotland,  and  go, 
liist  to  Liverpool,  and  then  to  America,  or  elsewhere 
1  ibroad ;  and  praying  for  warrant  to  incarcerate  the 
defender  as  in  meditatione  fugts,  *  until  he  should 

*  make  payment  of  the  aforesaid  sum,  or  find  caution 
'  that  he  would  either  pay  the  bill  when  it  fell  due, 
'  or  aMde  the  raising  and  execution  of  any  diligence 

*  which  might  be  adopted  against  him  for  the  pay-* 

*  meat  of  the  said  sum  and  interest,  within  the  space 
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*^^^^^*-  *  ^^  ^^*  months  from  the  date  of  said  bail-bond;   The 
petitioner  also  made  oath,  *  That  the  debt  claimed  by 

*  the  petitioner  is  justly  and  truly  due  by  the  said 

*  William  Thom,  as  stated  in  the  petition/ 
The  defender  having  been  brought  before  the  sheriff 

for  examination,  declared  *  That  he  intended,  if  he 

*  could  not  get  employment  here,  to  go  to  Liveri>ool, 

*  to  commence  business  there  in  the  course  of  a  fort- 

*  night; 
The  sheriff  granted  warrant  for  imprisoning  the  de- 
fender *  within  the  tolbooth  of  Paisley,  therein  to  re- 

*  main  till  he  find  sufficient  caution  in  the  books  of 

*  court,  that  he  will  temain  within  Scotland  for  the 
'  space  of  six  months  from  this  date,  and  abide  the 

*  raising  and  execution  of  diligence  against  him  for 

*  payment  of  the  debt; 
The  defender,  having  been  incarcerated  upon  this 

warrant,  presented  a  bill  of  suspension  and  liberation, 
on  the  ground  that  the  warrant  was  illegal,  the  piu*- 
suer  not  being  the  real,  but  only  a  contingent  creditor 
for  the  debt.  The  Lord  Ordinary  passed  the  bill,  but 
refused  the  liberation.  His  Lordship  added  the  fol- 
lowing note  : — '  The  Lord  Ordinary  sees  no  sufficient 

*  reason  why  a  contingent  creditor,  such  as  a  cautioner 

*  or  an  indorser  of  a  bill,  should  not  be  able  to  obtain 

*  a  warrant  against  the  debtor  as  in  meditatione  fug<e ; 

*  but,  as  the  case  does  not  appear  to  have  occurred,  he 

*  ha(s  passed  the  bill,  that  the  question  may  be  tried; 
Both  parties  presented  reclaiming  notes  to  the  First 

Division.  Their  Lordships'  appointed  the  case  to  be 
heard  before  the  whole  Court 


Pleaded  for  the  suspender — 

The  question  is,  whether  the  charger  was  in  tifnki 
to  apply  for  this  warrant  against  the  susi)ender.  He 
was  the  drawer  of  a  bill  which  was  accepted  by  two 
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fenoBB.    The  presumption  may  be  that  there  is  value  '^^^^y 
atfeliaiids  of  the  acceptor;  but  that  is  merely  a^iiomv* 
fRSBB^on,  and  may  not  be  the  fact.    It  happens  ^'*^' 
tfoj  dfty  that  the  acceptor  is  not  the  debtor,  but  that  M0dUati9 
k  accepts  only  for  the  accommodation  of  the  drawer, '^"^** 
Ae  fRsmnption  that  the  acceptor  is  really  the  deb- 
tor is  a  presumption  which  daily  experience  shews 
■aj  not  be  the  fact ;  and,  therefore,  in  this  question 
rfsominary  apprehension,  it  is  not  to  be  assumed. 

After  drawing  this  bill,  and  getting  it  accepted,  the 
ckitger  did  not  keep  it  in  his  own  possession.  He  was 
aotcmtent  with  having  received  this  document  of 
Ut,  and  holding  it  as  such  against  the  acceptors ; 
kit  he  indorsed  it  to  a  third  party  for  value.  He  dis- 
ttnnted  U;  and,  in  doing  so,  obtained  full  payment  of 
Ae  delft  Having  thus  received  payment  of  the  debt 
Itthe  time  he  made  this  apj^cation,  he  was  "no  longer 
Ac  creditor.  He  was  divested  of  all  nght  to  the 
Ut  at  the  time;  and,  by  his  own  act,  he  had  put 
>Bodi0r  person  in  titido  to  take  every  remedy  compe- 
tat  to  him  by  law,  either  for  jfeiyment  or  security. 
The  question  is,  whether  a  person  so  situated  is  en- 
titled to  use  the  extraordina^  remedy  of  applying 
far  a  meditatioJiigyB  warrant. 

^edUatio  ^^ig€e  warrants  are  comparatively  of  re- 
cent introduction  into  the  law  of  Scotland.  They  were 
fctroduced  without  statute,; lis  an  extraordinary  re- 
^Jf  and  considered  as  a  stretch  of  the  powers  of 
Ale  Court  In  the  case  of  Mason's  Creditors,  Suppli- 
oots,  30th  Nov.  1665,  Stair  (Mor.  8547)  the  Court 
Ambted  dieir  powers  to  grant  such  warrants,  even  in 
^  pUdn  case'  of  debtor  and  creditor.  From  that 
^3  it  has  been  held  to  be  an  extraordinary  remedy, 
^edwith  great  jealousy,  and  such  as  ought  not  to 
Ik  extended,  or  taken  as  a  matter  of  course. 

"Hie  law  of  this  country  is  peculiarly  careful  of  the 
Person  e^'en  of  the  most  certain  debtor.  It  lays  open  the 
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lorCec  1628.  gQ^js  of  the  debtoT  to  aU  rnaaiBer  of  4ilig^ence»  h^ 

Tiiom  V.        protects  the  p^^rsoa ;  and,  accc^diiig  to  l^gal  prinmp 

Black.  ii  ^Q^  ,jQf;  allow  ctiUgesiee  against  the  par^oii^  for  di| 

Mediiatio       The  priaciple  of  the  law  is,  that  a  persoo  who  ra  a  cmn 

i^uydr.  ^^^  of  another,  althoi^h  he  may  have  th^  elearest^gram 

of  debt,  has  no  right  on  such  a  title  torarrest  the  pei«| 

of  the  debtor ;  he  must  fivbt*  obtain  letters  ef  bomiii 

and  give  due  warding;  and,  on  bi^  falUag  tbffm 

pay,,  he  must  denounce  him  as  a.  rebel,  and  obtain^^ 

t^rs  of  capticMi. 

This  has  always  beeju  consideised  as  VL^^teryeftn 

ordinary  remedy ;  and  the  principles  by  which  it^^ 

regulated  were  laid  dowa  from  the  Bench  in  tb^  .eai 

of  Borthwick  v.  M'aibbon  and  Hamilton,  14tb  M« 

1&13.  .-* 

There  never  was  a  case  of  medki^^  fvg€e  .WBxm 

having  been  granted  in  circumstances  similar  te^dl 

present..  The  principle  of  the  law  is,  that  tbig  ;^ 

medy  is  only  competent  to  tho^e  who  stand   really  i 

the  situation  o^  tb^  i^reditoar.    AU.  the  authorities,  fi 

9ume  this.    Erskine^nd  Stair  uuiforjinly  asstini^  tfai 

there  y»  a  clear  existing  ,(iebt  as  between  tb^  parties! 

and  the  opinion  of  Banji^ton  is  express  on  thisfoifll 

1.402;  Hutcheson/u  4i^5\,x^oU^  -<  ■ 

.    It  may  not  be  necessary  that  ^document  <rf  deb 

should  be  prod^ced,  but  there  must  be  the  oath  a 

the  creditor  of  an  existiifig  debt.     The  charger  in  tW 

case  was  not  the  creditpi:  of >, the  suspender,     He  hsi 

assigned  away  the  dpcumwt  of  4ebt, 

There  is  no  proper  .analogy;  between  ^e  prcseol 
case  and  that  of  a  dehtor  f>etge?h9^4id,m§pi9im^.i^ 
that  case  the  creditoi;,  even  altboughic^y  .conditiqpidi 
may  have  his  remedy;  be  may  prosewlia  an  a^]^ 
dication;  he  may  demand  security,  andvhe  iwy 
arrest  ou  that  seaurity;  but  the  law  allow*  no- 
thing .  farther.  The  creditor  may  in  such  a  esse  a^ 
tach  the  debtor^  goods,  but  he  cannot  attach  his  per- 
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[  M  The  application  for  a  meditatio  fUtgtB  ^ajntX^^^y^ 

\  kptioreferonee  to  simsIi  a  case^-^it  is  for  seizing  the  ^hom  v. 

^famk\  aad.it  does  not  proceed  on  any  averment  that^^*^^- 

lAlMtoris  vergen^  ad  ina/riam;  on  the  contrary,  jif^^^t/n^ 

fit  usual  ayosieiit  is  tbat  helms  funds,  but  that  he^*'^''' 

|kfefflovmg  these;  and  this  is  the  evidence  gene- 

^Hftf  adduced  of  his  hd:Bg  m  tmditatiaw  /^g^. 

L  la  this.case  the  eharger  could  not  raise  diligeace. 

iBfttottld.not  even  have  raised  action  for  the  debt. 

i  fleltad  assigned  .the  ground  of  diiigenee  to  a  third 

Hprtjp ;  ind  eve  A  that  thhrd  psu^ty  could  not  r^se  diU«* 

I  fMei  as  tiie  tenn,  of  laymeat  had  not  arrived. 

|i  V  If  aa  action  was  brought  at  all,  it  could  only  be  for 

^JBSirity ;  and  then  they  must  have  alleged  vet^^eHi  ad 

k  tMjpurai  ;'and  that  could  only  be  to  attach  the  propeKy, 

i  an^  the  person  a£  tiie  debtor.     The  creditor  in  an 

l^krilable  bond  may  4o  diligence  on.th^  personal  ob- 

'  ligstieD ;  bitf  iuthe-case  of  aad^a  bond  being  assigned, 

;  mid  the  eed^it  apply  for  this  extraordinary  remedy 

I  ipai  Ae  mere  allegati^m  that  the  bond  might  not  be 

I  |Hd  when  due,  while  he  had  the  heritiable  security 

mntmng  ?    But  the  case  of  a  bill  is  much  more  de- 

laaie.    It  may  fiass  through  many  hands.    In  most 

CMet  bilk  are  accepted,  not  for  value  in  the  hands  of  the 

ineptoF  at  the  time,  but  thai  he  will  have  value  at  tfaa 

tioie  the  bill  becomes  due.      The  acceptor  is  debtor  to 

the  holder.    He  aannot  get  rid  of  this  obligation  ;  but 

k  really  may  not  be  debtor  to  the  drawer  ;  and  yet 

can  the  drawer,  in  circumstances  like  the  present,  at- 

tMh  theperaottof  the  aoaeptor,  although  he  may  not 

h  tndy  his  debtor  ?    The  aoceptor  may  be  ready  to 

lay  the  UU,  but  the  drawer  cannot  receive  payment. 

He  has  angned  awfiy  the  document  of  debt,  and, 

terefbre,  not  beiqg  in  a  situation  to  demand  pay* 

neaty  be  cannot  be  entitled  to«  resort  to  this  re- 

^y  to  sfcore-p^ypieiit     He  cannot  relieve,  tiia 
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^^^^  debtor  from  his  oUigation  to  the  true  holder  of  the 
bilL  If  ih\s  remedy 'is  competent  to  the  drawo*, 
it  may  be  competent  to  every  indorser ;  and  the  ac« 
ceptor  may  be  harrassed  with  twenty  such  applica- 
tions from  jiersons  who  at  the  time  may  i^ot  be  really 
the  creditors  in  the  debt. 

This  remedy  is  not  competent  to  a  person  who  has 
a  caption.  The  real  creditor  may  have  a  caption  ;  \x^ 
in  the  meantime,  is  the  debtor  to  be  exposed  to  this 
diligence  at  the  instance  of  a  person  who  is  not  truly 
creditor  ?  So  that  what  13  called  a  contingent  debt, 
may  not,  in  fact,  be  a  debt  at  all.  It  only  would  be- 
come a  debt,  not  merely  if  the  acceptor  fail  to  payy 
but  if  the  holder  shall  give  the  proper  notices ;.  imd 
neither  the  one  nor  the  other  of  these  may  happ^. 
In  the  jn^sent  case,  there  is  a  farther  peculiarity-^ 
that  there  are  two  acceptors  to  this  bilL  The  drawer 
IS  not  entitled  to  assume  that  the  other  acceptor  will 
not  retire  the  bill  when  it  is  due.  It  is  clear  that,  if 
this  application  is  competent  in  tl|e  present  casej  it 
will  be  equally  competent  in  every  case,  of  aii  accepted 
bill,  while  the  Court  cannot  inquire  lyhether  it  is 
an  accommodation  bill  or  not.  Thus  the  drawer  of 
the  bill,  who  really  may  be  the  debtor,  may  have  re- 
course to  this  process  purely  for  the  purpose  of  ha- 
rassing the  acceptor,  who  really  may  be  the  creditor ; 
and  the  same  proceeding  would  be  open  to  every  in* 
dorser. 


Atuwered  for  the  charger — The  gnspender,  ivho 
has  accepted  this  bill,  is,  on  the  face  of  the  doca«  . 
ment,  the  debtor  of  the  charger,  who  is  drawer.  It 
must  be  assumed,  in  arguing  the  general  questioo^ 
that  the  accepts  is  the  debtor  of  the  drawer.  All 
the  presumptions  alluded  to  hy  the  suspender,  of 
the  acceptor  not  being  the  true  debtor,  might  occur 
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Msmgh  the  bill  had  never  been  discoitiited,  but  still  ^^^'ly 
iBDuned  in  the  hands  of  the  draww.  Therefore,  they  xhom  «. 
anaot  affect  the  present  question.    The  party,  by  his  ^^^' 
cteptiog  the  bill,  becomes  bound  to  pay  the  amount  jtfMfifefi* 
to  the  drawer.     The  presumption  is,  that  he  has  the^*^^ 
dnwei^s  money  to  that  amount  in  his  hands.    It  is  of 
mrportance  to  attend  to  the  nature  of  the  document  of 
Mt    It  is  a  discountable  document,  put  into  that 
shape  for  the  express  purpose  of  enabling  the  draww 
to  get  money  for  it.    The  very  purpose  of  framing 
(he  document   in  that  way  was,  that  it  might  be 
&Goimted    before   the    teritn  of   payment    arrived. 
Hie  mdulgence  in  postponing  payment  may  have 
bees  given  expressly  on  condition  oi  the  debtor's 
^ng  a  discountable  document.   If  that  had  Hot  been 
^Ten,  payment  of  the  original  debt  might  have  been 
enforced.    The  condition  of  postponement  may  huve 
ken  that  the  creditor  might  get  value  in  the  mean* 
time  by  discounting  the  Inll ;  and  it  was  for  that  pur-^ 
pose  the  document  is  conceived  in  the  form  of  a  bill. 
Therefore,  the  }>arty  is  not  entitled  to  complain  of  the 
use  that  is  made  of  the  bill. 

He  obligation  of  the  acceptor  in  the  bill  remainsr 

entire  although  it  has  been  discounted.    It  has  been 

discounted  on  his  security,  with  the  additional  security 

ef  the  drawer.    The  drawer,  by  indorsing  the  bill,  be* 

comes  the  debtor  of  the  hdder,  who,  having  recourse 

sgaisst  the  drawer,  may  not  look  to  the  acceptor  in  the 

iint  instance ;  hence  the  drawer  is  deeply  interested' 

in  the  bill  being  retired  by  the  acceptor.    There  is  no 

extinction  of  the  original  obligation;  and  if  the  drawer 

B  o^ged  to  retire  the  bill,  ihe  acceptor  still  remains 

Bsdebtor.  T!he  fact  that  the  drawer  may  have  got  the 

looneyin  the  meantime  does  not  diminish  the  obll« 

^tion  of  the  acceptor.    One  difference  arising  from 

disconnting  is,  that  the  drawer  thereby  becomes  cau« 
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^^^^^\^  tioner  for  the  debt,  for  which  the  acceptor  is  tl 
Thorn  ».  principal  and  the  true  debtor.  If  the  acceptor  leaYi 
Biad^^  the  country,  the  debt  will  fall  to  be  paid  by  the  drawei 
and  he  is  liable  in  diligence  to  do  so. 

The  particular  diligence  oimeditaiiojiigm  is  not  f<) 
the  purpose  of  operating  payment  of  the  debt ;  It  i 
solely  for  the  purpose  of  security.  It  is  not  a  dill 
gence  where  the  party  is  entitled  to  get  c^xxtion  Jiidiea 
turn  solvit  but  merely  caution  to  remain  in  the  countr| 
to  abide  the  diligence  that  may  be  raised  upon  the 
bill.  It  was  introduced  exdusively  for  the  security  vi^ 
persons  who  were  not  in  possession  of  liquid  documentif 
of  debt,  or  were  not  in  a  situation  to  enforce  payment 
of  that  debt.  It  has  been  found  competent  even  upon 
an  action  of  damages,  which  is  merely  an  imaginaiy, 
claim.  It  is  for  the  security  of  a  creditor  who  may  n(A 
be  even  in  cursu  of  constituting  his  debt. 

The  origin  of  this  diligence  is  much  farther  back 
than  the  case  of  Mason  in  1665,  referred  to  by  the  susn 
pender.     The  Court  did  not  in  that  case  doubt  th^ 
competency  of  a  creditor  resorting  to  this  remedy.  The 
only  doubt  was  whether  the  Supreme  Court  itself  coiil4 
grant  the  warrant,  which  had  been  always  granted  in 
the  Admiralty  Court,  or  by  magistrates   of  royal, 
burghs.     The  authority  expressly  acknowledges  the. 
practice  of  inferior  judges  granting  such  warrants- 
Whatever  may  have  been  the  origin  of  this  warrant* 
it  is  now  aa  unquestionable  remedy;  and  the  (Koly 
question  is,  whether  it  is  applicable  to  the  circuni« 
stances  of  this  case  ? 

As  the  object  of  the  warrant  is  to  secure  person^ 
who  were  not  in  a  situation  to  demand  payment  of 
their  debt,  it  must  be  applicable  to  a  case  liJte  the 
present.  The  diligence  is  for  the  security  of  an  even* 
tual  claim,  which  the  party  may  not  be  ii^  a  condk 
tioa  to  enforce,  or  even  to  receive  payment  of;  Beff% 
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a.  557.    The  very  object  of  the  dUigence  is  to  meet  a  *^^^^^•• 
diiffl  like  the  present.  Thomo. 

There  is  no  distinction  in  our  anthorities  regard- ^^*^}^; 

bg  this  diligence  between  a  real  and  a  contingent  jif«</tiaiii* 
oeditor.  The  remedy  is  just  as  necessary  for  the  se-  "^** 
rarity  of  the  charger  as  if  he  held  the  bill  in  his  pos- 
lession,  and  had  neVer  indorsed  it  away.  He  is  liable 
in  dfligence  at  the  instance  of  the  holder^.if  the  accep- 
tor does  not  remain  in  this  country  to  retire  it.  In- 
deed, this  remedy  is  the  more  necessary  to  the  drawer 
fiom  the  bill  having  been  discounted,  because  thereby 
1r  has  become  cautioner  for  the  acceptor,  and  exposed 
Wmseif  to  personal  diligence  by  that  cautionary. 

Bat  if  the  acceptor  had  been  sequestrated  during 
&e  currency  of  the  bill,  it  is  settled  law,  that  a  cau- 
tioner may  claim,  if  the  true  creditor  has  not  done  so, 
to  the  effect  of  having  a  dividend  set  apart  for  him. 
The  drawer  cotdd  have  ranked  upon  his  estate  on  this 
contingent  claim  ;  and  could  have  had  a  dividend  set 
ttide  for  him.  It  is  therefore  a  claim  of  that  descrii)^ 
tioQ  which  may  be  made  effectual,  and  against  which 
tiie  party  is  entitled  to  secure  himself. 

The  general  rule  is,  that  the  remedy  is  for  the  se- 
cority  of  a  party  having  a  claim  which  may  even- 
tnQy  be  good  against  the  other  party.  It  is  not 
efficient  to  say  that  no  action  could  be  brbught  for 
payment,  because  the  charger  had  not  the  document  (if 
debt,  and  the  term  of  payment  bad  not  arrived.  It  is 
jnrt  beeause  the  party  cannot  demand  pajrment  thsit 
he  must  have  recourse  to  this  remedy  for  his  ultimate 

KWlltjr. 

ion?  Jkrtici-CXerlL—I  have  ever  b^n  anxious, 
in  the  detest  manner,  to  adhere  to  the  niles  of  law 
in  cases  ginnlar  to  the  present.  In  my  opinion,  the 
'^  of  law'  in  a  case  of  tibis  land  buglet  to  be  strictljr 
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^l!2!llS*'  tioner  for  the  debt,  for  which  the  acceptor  is  the 
Thorn  V.  principal  and  the  true  debtor.  If  the  accepts  leaves 
^^^-  the  country,  the  debt  will  fall  to  be  paid  by  the  drawer, 

Meditatio       and  he  is  liable  in  diligence  to  do  so. 
Fujm.  rpj^^  particular  diligence  oimedUaHoJug^  is  not  for 

the  purpose  of  operating  payment  of  the  debt ;  it  is 
solely  for  the  purpose  of  security.  It  is  not  a  dili- 
gence where  the  party  is  entitled  to  get  c^xttionjtitbca- 
turn  solvi,  but  merely  caution  to  remain  in  the  country 
to  abide  the  diligence  that  may  be  raised  upon  the 
bill.  It  was  introduced  exclusively  for  the  security  oC 
persons  who  were  not  in  possession  of  liquid  documents 
of  debt,  or  were  not  in  a  situation  to  enforce  payment 
of  that  debt.  It  has  been  found  competent  even  upon 
an  action  of  dantiages*  which  is  merely  an  imaginary 
claim.  It  is  for  the  security  of  a  creditor  who  may  not 
be  even  in  cursu  of  constituting  his  debt. 

The  origin  of  this  diligence  is  much  farther  back 
than  the  case  of  Mason  in  1665,  referred  to  by  the  su8» 
pender.  The  Court  did  not  in  that  case  doubt  the 
competency  of  a  creditor  resorting  to  this  remedy.  The 
only  doubt  was  whether  the  Supreme  Court  itself  could 
grant  the  warrant,  which  had  been  always  granted  in 
the  Admiralty  Court,  or  by  magistrates  of  royal 
burghs.  The  authority  expressly  acknowledges  the 
practice  of  inferior  judges  granting  such  warrants. 
Whatever  may  have  been  the  origin  of  this  warrant,^ 
it  is  now  ap  unquestionable  remedy;  and  the  only 
question  is,  whether  it  is  applicable  to  the  drcum-^ 
stances  of  this,  case  ? 

As  the  object  of  the  warrant  is  to  secure  persona, 
who  were  not  in  a  situation  to  demand  payment  of 
their  debt,  it  must  be  applicable  to  a  case  like  the 
present  The  diligence  is  for  the  security  of  an  even-^ 
tual  claim,  which  the  i>arty  may  not  be  ip  a  condi^. 
tion  to  enforce^  or  even  to  receive  payment  of ;  jBd/, 


No.  87.         COURT  OF  SESSION.  180 

a.  55T.    The  very  object  of  the  diUgence  is  to  meet  a  *^^^^^•• 
daim  like  the  present.  Thomv. 

There  is  no  distinction  in  our  authorities  regard»^^^' 
%thi8  diligence  between  a  real  and  a  contingent  ji/<?£/tiaiii* 
oeditor.    The  remedy  is  just  as  necessary  for  the  se-  ^^^ 
cnritjof  the  charger  as  if  he  held  the  bill  In  his  pos- 
sessimi,  and  had  neVer  indorsed  it  away.     He  is  liable 
in  dfligence  at  the  instance  of  the  holder^.if  the  accep- 
turdoes  not  remain  in  this  country  to  retire  it.    In- 
deed, this  remedy  is  the  more  necessary  to  the  drawer 
ihun  the  bill  having  been  discounted,  because  thereby 
1r  has  become  cautioner  for  the  acceptor,  and  exposed 
Umsdf  to  personal  diligence  by  that  cautionary. 

Bat  if  the  acceptor  had  been  sequestrated  during 
&e  currency  of  the  bill,  it  is  settled  law,  that  a  cau- 
tioner may  claim,  if  the  true  creditor  has  not  done  so, 
to  the  effect  of  having  a  dividend  set  apart  for  him. 
Tke  drawer  could  have  ranked  upon  his  estate  on  this 
contingent  claim  ;  and  could  have  had  a  dividend  set 
•side  for  him.  It  is  therefore  a  claim  of  that  descri})- 
tion  which  may  be  made  effectual,  and  against  which 
tbc  party  is  entitled  to  secure  himself. 

The  general  rule  is,  that  the  remedy  is  for  the  se- 
coritj  of  a  party  having  a  claim  which  may  even- 
taaQy  be  good  against  the  other  party.  It  is  not 
soflident  to  say  that  no  action  could  be  brought  for 
payinent,  because  the  charger  had  not  the  document  of 
debt,  and  the  term  of  payment  bad  not  arrived.  It  is 
jttt  beeaase  the  party  cannot  demand  pajmient  thsit 
he  must  have  recourse  to  this  remedy  for  his  ultimate 
weaiity. 

Lord  Ju9tict'CXerk.—I  have  ever  b^n  anxious, 
in  ifae  strictest  manner,  to  adhere  to  the  niles  of  law 
"» cases  similar  to  the  present.  In  my  opinion,  the 
'^  of  law  in  a  case  of  tibis  land  buglet  to  be  strictljr 
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^^^!!^  followed  out.  In  Considering  the  present  qnertioii, 
the  only  point  which  it  is  necessary  to  determine 
is»  whether  the  charger^  in  making  this  application, 
had  such  a  legal  claim  of  debt  as  to  warrant  his 
appljring  for  this  warrant  ?  If  he  had  a  legal  claim  df 
debt,  then  I  think  he  was  entitled  to  make  the  ap- 
plication; so  that  this  question  resolves  into  flus 
point : — If,  by  the  discdnnting  of  the  bill,  all  obliga- 
tions between  the  drawer  and  acceptor  ceased— if, 
•by  the  mere  act  of  diseoanting,  the  drawer  ceas^  to 
have  any  connexion  with  the  accept<Mv**thea  clearly 
the  charger  was  not  a  creditor  in  this  case,  entitled  to 
use  this  remedy.  But  if,  on  the  other  hand,  the  in- 
ddrsee  or  holder  has  a  claim  against  the  drawer ;  if 
the  drawer,  in  consequence  of  indorsing  the  bill,  is 
liable  to  personal  diligence  at  the  instance  of  the  holder, 
then  he  is  clearly  entitled  to  operate  his  relief  against 
the  acceptor.  I  think  this  is  a  debt  whkh  the  diarger 
was  entitled  to  secure  himself  against  by  this  remedy ; 
not  that  he  could  call  for  immediate  payment,  or  even 
for  the  immediate  imprisonment  of  his  debtor,  but 
merely  that  he  should  give  security  that  he  would  r^ 
main  in  the  country  to  fulfil  his  obligations* 
*  It  is  quite  dear,  in  the  present  case,  that  the  diar- 
ger,  by  endorsing  this  bill,  became  the  cautioner  of  the 
acceptor ;  and  he  has,  therefore,  a  claim  of  relief  from 
that  obligation.  I  think  a.  cautioner  has  clearly  a 
right  to  resort  to  this  warrant  to  secure  his  relief, 
,  that  his  principal  may  find  eBntitmJndich  nHi. 

It  is  the  duty  of  the  magistrate  to  be  cautious  as 
to  the  existence  of  the  debt.  It  is  an  extraordinary 
remedy,  in  regard  to  the  granting  of  which  great  cir- 
cumspection is  necessary.  It  is  said  the  chargericould 
^ot  have  brought  his  action  for  payment  of  the  debt 
That  does  not  solve  the  question ;  the  retaiedy  is  com- 
petent although  the  creditor  may  not  be  entitled  to 
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instant  payment    Upon  the  whole,  I  think^^^^^^^ 
tlie  qi|dieation  was  conipetent*  Thom  v. 

Lard  Gleulee  concurred.  bibc)^ 

Lord  Carekmi9e. — ^I  have  the  misfortune  to  diiOfer  Mgduath 
hm  the  opinion  just  given.  Personal  liberty  is  sacred.  "^* 
ne  person  of  a  debtor  is  not  to  be  touched,  except 
nkrtlie  express  authority  either  of  written  or  con- 
mtndiiiary  law.  I  consider  the  absence  of  all  authority 
sdeeifive  against  the  legality  of  the  application  in 
Ak  case.  Not  a  single  instance  is  produced,  or  refer- 
id  to,  m  whidbi  a  mediMio  fngtB  warrant  has  been 
franted  at  the  suit  of  a  contingent  creditor — that  is,  a 
penon  not  actually  a  creditor  at  the  time  of  the  ap* 
ftoition,  but  who  may  afterwards  become  so.  Bills 
tf  ocbange  have  been  in  constant  use  in  this  country 
farmote than  a  century,  not  only  in  mercantile  affairsi^ 
hit  in  all  transactions,  and  among  persons  of  every 
deseription.  They  are  often  resorted  to  by  people  in 
cmbanassed  circumstances,  and  most  likely  to  abscond. 
But  it  is  not  pretended  that  a  single  case  ever  occurr 
>rf  in  whidi  a  medibxliofugte  warrant  was  granted  to 
n^  person  whose  name  appeared  on  a  bill,  excerpt  the 
^Mer.  This  is  the  strongest  negative  evidence  of  the 
^oderstanding  of  the  coiiqtry  ;  and  negative  evidence' 
i§  a  sufficient  foundation  for  consuetudinary  law. 

A  meditaiio  Jiigie  warrant  is  stated  by  all  our 
vritm  to  be  a  remedium  extraardinarium,  and  to  have 
km  introduced  with  diflSiculty,  and  contrary  to  the 
fpm  of  the  law  of  Scotland.  I  differ  from  the 
Prtitioncv'a  counsel  with  regard  to  Uie  construction  he 
pot  upon  the  case  of  Mason.  He  seemed  to  say  that 
^  Court  were  unanimous  in  that  case,  that  a  niedi^ 
^fyg^i^warruat  was  competent ;  and  that  they  only 
^tnd  whether  the  application' ought  to  have  been 
'■^  to  the  Court  of  Session  or  to  an  inferior  judge, 
^tf  the  report  expressly  bears,  that  the  doubt  enter- 


Thorn  r/       Cmirt  in  iiiaritiwiei»se«r«h*^tbe>^ri«l^^ 
Blacky      burghs  with  wgard  tm  debUi  Qf^A^^yitiawtte^telltt-i^ 

^*^  existed  €nm  tOam  iJ^emoMd)  icMiMt^'>«MMille»ll 

civil  oausdfliyf^abf  itescntpdoiij-ii  9onA#'iif  4bAriiM|A 
tbougbt  tim  v^stretdi  whilA  ^8  Murk  irfi4iw^%ill>ft«f 
eoiitied  to  tiQftke,  mA  «bat) the  dikig*  wxtft  4Mti^<4iy 
eogittzanee  of  4b4  Pri vyi  »CbimdL  ^  A  tm^ority*  ^«^ 
CoTu^  beldr  49t]ier«riBe.  B«it»  altfaeugb-  it  ifii4Ci(Ai<b4ib 
regretted  4hat  4be  lemedy  of  a  meditm^Jugmm^mm 
hu  been  i]ii»>diieed,  and  tbst  it  is^  now  a  poM  ofj^bi 
cousaetudinaiy  la^  of  ^Scotland,  jrour  LotodflUpt,  whtfp 
have  more  correct  notions  of  the  dutf  oi  this*  CvfM 
than  prevailed  ia  the  reign  of  Charles  II.>  ivtt  tib^vta^ 
extend  i  t»  unless  justified  by  a  dear  asatogjrv  9lixikKf» 
I  am  goiogi  too  &r  in  adixnttingthat  any  «atial^g;ifmt 
justify  it.  .  .»  i     .,;n'*e«^ 

It  is  established  law  that  the  |MU!tjrvwbo'a]qdi»for 
ameditatiojuga  warrant  must  swear  to  die  y^mf^dt 
existence  of  the  debt.  Naauehoath  waa  emitted  hanM? 
and  it  was  impossible  that  it  could  hetenikted;  nSlib> 
petitioMP  had  parted  with  the  d/ocument  of  debfejiifaif 
had  reeelired  value. lot  it;  it  .had  pasaed^ia 
hands;  he  was  necessarily  ignorant  in  wboBen] 
sion  it  was,  or  whether  it  was  in  any  pensonWipoasesU 
siqn.  How  did  it  appear  that  it  had  not  tN»«L-ioit  ? 
that  it  had  »ot  beea:canceUed  drdestroytdi?}  *tkalait 
had  n<»t  coine  into  the  hands  of  a'per86Q.^aiast«d]«Bii 
the  acceptor  had  a  liquid  and  admitted  chuiti  ofitiMDr 
pensation  ?  Suppose,  iii  the  ordinary  icaae^ithe^^efakoa' 
appears  before  a  ^nagistr^teh^radiaits  th^  4eUU4iit' 
prodwM  a  W  for  ih^  vavy.  suwt  due  l^y  th^«4llHi409«'< 
oath  of  verity  cou)4;be>re^ved  in  ^hat^case^iMrfltfxiHj 
taJ&ofuffne  warra^trQc^i^  gr^tedi  ..Sq^  fMmv^i 
coMi^,  in  this  caa&>*th^  tb^.lMld#r<^f  U^^ibil^e^i 
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f,^d  not  stand  in  that  situation  in  regard  to^^P^^^ 
?   The  petitioner  knew  nothing  about  Th^""  "^ 
jMridswcaraotiii]^  about  it.    Thia  is  totally  dif^B^^- 
^frama^rcaaeinifi^liich.a  mec&aiio Jitffie war-^MedUtmt    '• 
!«tt  Via  ever  giattted  beCNre.    If  audi  a  remedy  is^*'^^  ' 
#|uei  it  muat  be  introduced  by  ibe  legidature.    It 
knUOaA  that  an  oatii  of  verity  is  neoesaary ;  but 
sArt does  the oatbveaolTe  into  here?  The  petitioner 
4m  aot  swear  that  he  ia.creditdr ;  he  only  swears,  if 
4a  MH  still  exials^-'^if  it  has  not  been  cancelled— if  it 
»iot«itiJ€rt  to  a  daim  of  eompmsation  against  the 
I  ICMs  who  may  chance  to  be  the  holder  when  it  be- 
4MBda&r-4f  it  ahaU beduly  negotiated^  and  if  tib» 
tSMptoF  fiuls  to  pay  it,  then  I  the  drawer  may  be 
ll%ed  to  do  sow   But  is  an  oath  quaMad  by  all  these 
WiBgeacies  9bl  oath  that  the  debt  exiats,  and  that 
"iifetilioaer  is  creditor,  which  is  admitted  to  be  the 
4KitiaI  requisite  to  justify  the  application  ? 
'  Udc  at  the  analogy  of  other  oasies.    Take  the*  case 
^^sequestration.    A  person  who  is  really  creditw,  al- 
tegh  the  term  of  payment  has  not  arrived,  may 
;  ihiaiit  sequestration  of  his  deMov's /estate,  but  a.con^ 
^(^gent  csreditor  cannot  do  so.    If  yea  will  not  allow 
^eo^iogent  creditor  to  deprive  the  debtor  of  the  ma^ 
^>pBieiiti>f  bis  pTojpertyf  will  you  allow  him  to  seise 
tedebtor'specson? 

His  said  that  the  contingwt,  creditor,  though  he 
tBiMt  eater  into  possession  of  the  debtor's  property, 
^  mt  Mrtidn  dH^ences  against  it  in  security ;  for 
•■nptei  that  he  may  arrest,  inhibit,  or  adjudge,  in 
■^Hf-  But  the  very  circumstance  that  he  may 
*>**e^sii«!rir#over  the  debtor's  property  is  one  reason 
fviot  iA>wi|ig  him  to  sei^e  the  person  also.  Farther, 
fc  wdogy  toiaHy  flfl^*  An  adjudication  in  security 
a  is  title  of  possession.  The  contingent  creditor,  ad- 
J^'pBg  ia  se<;urity,  cai^ot  ^y,  I  will  deprive  you  of 

N 


Ifl4  BBCmom  09  OWE  No. «. 

*t  ^^^^^  "g^  of  yow  lmd»  iiiiiflirM.|Wli«ail«MlNrp«f 

Thorn  «.       meat  of  your  debt.    Thm*  yAy  should  rh«Hbfi4l9irQl 

^^^'  to  s»y,  I  win  deprive  you  of  j^ms.Uk&cKy^^Ji  IfillrHMi- 

jiMiM»      Mgn  you  ta  a  dimgeoii,  tiiittt.yoii»fiiid /cnrtioi^,?..  m. 

^*^'  Jt  IB  rery  true  that  weonyewWnwap  may  -ariiifiR 

eertain  cflflefi*  if  & i^iBody  is  not  giveotalibaii^ lA^ 

not  tlUolc  they  are  sp  great  w  have  been  iqprafaalfli 

The  indorser  of  a  bill,  for  example^  whafamntbtt 

the  aco6pt(nr  means  to  ahsoood,  mBf^  eitfier  bring  f9^ 

ward  the  holder  to  ^prehsDd  him,  or  take  ap  tbpUK 

hunself,  which  will  at  oaoe  render  bis  flffUestuMi 

oompetenti    But,  admitting  that  a  faKtieT'  MOMdy  if 

necessary,  it  is  for  the  Lq^atwew  end  net  £or  ikk 

Oo^rt,  to  grant  It. 

Lord  ^ttaway. — ^I  ooneur  in  eT^ry>  view  wkkk 
has  been  stated  by  Lord  GoiPehevse.  It  wssrita* 
pofisiUe  to  doubt,  not  only  from  the  obsemmtiolWf'i^ 
8ir  George  Maekenisie,  but  from  the  report  of  tbtftoiw 
of  Masen  in  1665,  that  the  Court  had  the  grestert 
4iffieulty  in  sustaining  their  own  juriadicttoa  In^grMit^ 
tag' a  warrant  de  m^tiiiAMe  fMg^e  for  the  6f8t.(lipM 
i^mlfu  dehiterem  mspeetum  et  Jitgititum.  '  Ifr'nns 
impossible  to  apply  the  Roman  law,  whioh^fsi^ 
aneestors  were  dbiefly  inclined  to  follow,  fbeiaidk 
the  whole  system  of  arrestment  of  the  pbisori>(M 
•  civil  debt  was  directly  upon  an  oiqMisite  priaeM< 
from  what  had  been  uniformly  adc^ed  as  4he  coni4 
n(>oa  law  of  Scotland;  and  the.  v»»cning*  ft>r  ik 
adoption  in  the  ease  of  Mason  was  fisunded  shtfilf 
upon  lK)](der  warrants,  upon  the  practice  of  the  ^?o«rt 
qf  Admiralty,  and  iqion  acts  of  warding  in  '^t^sl 
burghs.  And  I  think  it  is  dear  that,  when  thalirfi^ 
eee^ng  was  adopted  with  sueh  besitaticm  andi^i^ 
such  deubtAil  autherjty,  it  conM  n(M»  be  the^iacUst* 
tion  of  the €ourt  to  extend  thote  pbwfeni,  itfiiiAtksll 
not  b^B  conferred  by  statute/  but  had^beeni^i^esli' 


:4hk#«»4MriiiMiM)<itke6tidlial)lle>     •"' '<    '.  '"Thorn*.     •' 

nit  mttigHHA^'mt^y  •tfctt'  #Jgh't  trMch' tliejr  kad/*** 

aiH'«he#ef«Mi«,4iMl3fe<ied«lifffi)^iEiga{iM«  sDlorwing  anjr 

miaJtHiOtBt  exbelMmf«n  iapplicatiotf  fiUm  tlMe 

iln''  Whoki  tile-  d«bt  ig  vested.     I  teat- 

hHlBWap'UBit  evw'iiacg  1<C8»  wh«u  Hideie  -iivwp-   , 

flln»-iMtioAioet»  tlii»  Court  has  giveft  the 

eoantenance  to  sudi  an  i^lication  as  the  )ffe- 

''  I^,  lUsiA  that  by  the  statute  1679,  e.  S, 

after  wwrrants  de  metStatume  Ji^te  had 

oYa^Bftrom  the  analogjr  <ti  acta  df 

!'iif^  htif(^  ibe  {Kfwer  of  exercisitig''  kkOl 

In  buightf'is  ex^flssdylimited  and  restrkiiedi  and 

Him  fmeetit  ease,  if  It  had  ooettrved  ia  a  xoyal 

loras  (teQuUf  ^fflGch^ed.    By  that  ststote,  it  is 

that,  in  amt  the  debt  was  asasigiKd  tb^aootber, 

'piMlegie  vwloflt;  and  that  if  a  bfnad  or  bdi^secii- 

!■&  Iwm  given  for  the  debt,  and  espeeiaHy^that 

ori-hill  Itad'  b«ien  assigned  to  tmother^  tibe  bnr- 

tcqnldiKit  claim  the  privilege  of  arreeta^ai  of 

under  snch-  oa  application.    So  that,'  'al- 

t^iMnnublottt  right  of  arrestment,  d»  nUftU- 

I^MbJI^liM^'wasdiieAy-sapperttd  homa^gtB  of  iwtuHd- 

%>ih:>ii^  btf^fi^  fit  h«te  it<1«i'd<e«lax«d  »y  the 

I^Matur^ilMW  8u«b  «a  «ppHdMi4li  to  -(li^  is  inconi- 

pnioAcrt;    :>.h'  .'.-mm  t;  .•>  ■-.:    :     .-,  / 

inl(Mki9ai4SeH^>ifr-jdiel(»<tde«Mhg»,  lasted  ^lh^ 
t^oiPaiqHifttlish  4fitiMti'1n}trfaiAi|Cit»i!tts<«s}d'tlMt^-al. 
<filMkt«Mqiii«MMln|iM(ft3i»hl»ivi^<ioG<ich- 
•rni9dui^iMlKCi(iriW(Ki»/'haMng' tlw  nhsolttte 

N  J 
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Thom«.        Others,  and  Thorn  CQuId  not' 0Feq«9»y(pJ^^^9]| 

^^^ liAd  no  right  to>  disehaige  it,  and  wh^  migji  ^ 

Me<&iaih       again  hare  aay.  lagbl:  to -^e .  WU^  imi4  .i^^Mil  || 
^'^'''  none  until  he  had*  pmA  CQdupaeiap4:g^t  ^^('fll^ 

yet^  nevertittlesa,  lie  had  a  su^i^^^t  l^^^i^tfj^tfl 
for  the  waprani  aeeiog  that^f  Ae  ^  waam^^ 
by  Thorn,  and  the  othtr  aocep^,  tp.,Q(v;hif9fKlll 
would  be  M8p<Hi^bIe  lr»F  it;  JS^t  jtltiatC$i|irt<ffj| 
in  the  case  of  Blade  r.  Kea^^y,  99^  ^^W^rJ^ 
.tiiat  a  person  atanding  hot  that  aitU8ti9Qvr;h^ 
sudi  title;  Indeed,  that  caae  Js  pr^sely,  jnt>,|fi 
.  aa  the  applicant  there  had  a  mwk.  atfvmgei^|| 
and  interest  than  the  petitiofter  haa  iu  tbei  prfv^t^fi 
In  that  case,  Bhick,  alleging  himself  to  be  a  crei}^ 
Kennedy,  in  virtue  of  a  deoree  for  expenses,  in  9IIIK 
tioa  against  him,  applied  for  a  recal  of  Kepiwil 
aeqaestration,  upon  the  ground,  that  the  coi(C^ 
creditor  had  been  under  sentence  of  fugitajtioi^.  jj 
an  objection  was  taken  to  his  title.  No  do9^f| 
decree  he  had  obtained,  for  expenses  agaii^tv  tb£^^ 
rupt  bad  been  allowed  to  go  oiit  in,  the.c^a^ 
name ;  but  surely  when  the  persons  agai  wt  wjt^«^ 
expenses  had  been  given  were  bankrujM:,  theagepiilt^ 
neeessorily  have  had  recourse  against  lus;eag^phfyi 
The  Court,  however,  found  that  Black  ha^siii^ 
-the  decree  against  Kennedy  having,  ^oue  fijxt  If^l 
.  agenVs  name.  Certainly  that  was  aa  stiroog  a.  c^ 
.can  be  conceived,  as  the  persons  against  whoi9^^ 
agent  held  the  decree  for  expends  bf^ing  hfnV.rHf^' 
must  i^cessBrily  have  been  entitled  to  daim  i(llV  Jl| 
ment  from  Blacky  since  he  had  expended  the  iBpjO|^ 
his  agents  and  Blaak  .waa  4ire0lj  li^^  tQ^bJpu  rp^ 
cannot  l^MEompaDad.^.itilfte  :caa«  ^of  a/Mtt/^V^I 
person  who  ihaa  Jad<mad  it  aw^  ci|n(n^  W0  9f^,^ 
gence  uponr  it|  Aorrevaii  mwive  ,]VBiymeojt  .of  %,  ^ 
it  be  reinvested  in  him  by  his  paying  the  debt. 
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14i«uuii   in  :gief  j^ewBt  case,  the  petitioner  had  so  »^P«^-  >8ta. 
3t:W  the  iteb^  in  queKtioii  that,  in  virtue  of^h^^^^    ' 
AiWd^  iMM'hdve  apj[>lied  fbr  sequesrtratioii.    Mr  Black. 
aJIJ^  so  eitpF^ly;  and  the  Words  of  the  statute  3/^JiJ^ 

that  fio  iterson  trh«)8e  daihi  upon  a  bauk-^"^^ 

eMhte^  is  iMerelf  contingent  ican-  Apfly  fw  a  se- 

66. '  The  tredHor  in  a  MH  id  unquestionably 

>^uppl)r  forseq^ledlmtion.    Who  is  that  ere- 

'  Ss  it^hot  the^  holder  who  ish  in  poesessian,  and 

9bdiBr%  Ve^^  erery  right  depending  on  it  ?  The 

'  wM  the  onl]^  dredStor  \iplio  could  apply  for  se- 

ion.     It  irad'said,  hewerer^  that,  as  a  cotttin* 

iaKddffbf,  tt^  petitioner  might  have  ranked  on  the 

tpe^uedtrated  estate,  and  that  the  last  statute 

room  for  this;  but,  if  the  holder  had  ranked, 

the  drawer  rank  also  ?    Or,  if  there  had  been 

IMorsers,  could  each  of  them  have  ranked  ?.  or 

ihy^  <me  have  done  it  but  the  real  creditor  hold- 

antf  ^oducing  the  bHl?    This  will  hardly  be 

Upon  a  depending  action,  a  person  may 

lirresbftent  and  inhibiti<m ;  and,  if  the  detrtor  is 

ad  ifiapkanf  lie  may  even  obtain  a  warrant  to 

'  Btit  wsid  it  ever  heard  of  that  he  was  en- 

%8  itsk  dfligence  against  the  persmi  of  his  debtor  ? 

'iW  Hear  for  resisthig  any  increase  of  warrants  de 

j^^.     It  is  enough  that  they  are  grant- 

tBtf/e'tru^'eredftor  hoMfaig  the  debt.    If  granted 

<i6htl^^  tififms,  I  do  not  kno^  where  they  would 

"fiirtf  IfeiiJdbilf^ir^.^I  concur  in  the  opinion  which 
%yeij  Xask  delivered.  It  feteittg  admitted  that  war- 
'UKifiSi^  jtefefa^fif^/fone  f^dt  are  eistraordinary  remedies 
^^(W/y  d'j>artklt^  6f  the  Vi^tdre  of  cMminal  warrants* 

".^^        ^miXi^vi»S^'iA>S^'9ds^  wh^e  your  Lord. 
mfi\iit Hi^^'^SSisi!^^  tAMnsiderproceedings  of 
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Thorn, «.        title  :cf  «lieapplit»tiWiiri)dierfgirt9iof>4die)ppB^ 

MediiMii^       tevptf^tfttlott  hitb  been  iiitr«riablf'^|d]0&-i  ui/'iii  V  .^id) 
^*^'  Tb^»  waxfrnte^lutT^  iMt  teem  mtrsidKic^ify  itaitiiM 

tb6f  were  iMMdttc^d  iNtb^  codisideffaidei  mffioodty  at 
first;  but  we  ai^ tioir  «a»  lo^k' upaa  'timtf  ailY]^ttt)oC 
our  c6miMh  law.  \V!c^  oaliiuii^  bov^a*^  iniiDoliU 
ing  tliem  M  erefttM'-  by  Courts  of  Ju8tlec(nj#it>b^ 
inftteteriate  praetiee,  gite  a  #ffe»nt  1ttt^rprbliitii{tt4| 
tliem,  or  to  thfe  rights  of  <^e  {Mirties  tinddiithei&jifroHi 
vAiBt  we  would  give  if  «hey  had  been  the  «UrMt^4M»l^ 
feores  of  statute.  If  they  had  been  introduatd;  by  ^Au 
tttte^  and  the  right  had  bean  g^r^mio  }mit  aiidJf)»M 
creditors,  could  any  pMSon  oentend  tfiat,  on  Mdini 
atatuie»  you  coald  have  found  that  a  contingaiKt«M# 
tor,  in  the  situation  of  the'efaatge^  would -haireBbbiil 
eMitled  to  apply  for  this  wamnt  ?  Could,  yowilkw 
done  so  upon  the intefpretation  of  socha  atalmli^Ae 
year  after  it  had  passed  ?  But  after  IS^  yaaoh^iirMl 
tile  words,  just  and  lawful  ereditfira,  had  reedva«|ioa^ 
and  only  one,  interpretation,  could  yon  fiadJtbMliiB 
warrant  could  foe  granted  to  a  person  ^wb»)  was:  ncM 
just  and  iMr^l creditor,  but  who  wasot^aaDiMH^ 
g^ht  ertiditor  ?  How  does  the  case  stand?  Tinai^Mt 
tile  lareatlire  of  statute ;  but  you  Imva  omfito^^/ggMi 
itrarrtmts  granted  'for  1^0  yevs  to  jast.aBd  liaaift^ 
creditors.  One  invariable  system  has  bsanvibllowNi 
out  for  a  century  and  a^half,  without  aHBaagbilaiS' 
tbority  to  ediew  thaft  it  has  ever  been  gnntMntoiai^ 
but  a  just  dnd  lawful  oi^edkitor.  :iAl*\^y 

I  was  tnueh  Impnmsfed  with  the  justiosj  atitimlttf^ 
ty  of  this  case,  that  the  <;tmrger  should  ihttra  thisiscl- 
medy  ^  but  I  ikgreowilh  Lord  €arpfaauBe  inithiaUog 
that  it  is  1101  tfais-Cotttt  tratiths  L^ 
givcthe reHledy*  ■  .•^•"  '^>  '^■-  •-  -^.'^y  t..PKi[--.ii   .^-.n- 
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iiitftefeim^^lisli.    Thfl^ucgtkite  dtpiwAs  cwaitirtAy  ba  ^^' 

|rihflM»mfcli^t^tate»rital»>e>t  ttmitiitisf  in  Ui#  bitt  as^"^^ 

lovttittfchisit&lmlgMlhis  step  lor  bis  B6«^      TJieob*- 

]ic*^  tltt  kw&B  to^iievMiaeiitfolHr  £rQ«9tbeitoiinng  vsa* 

iMklr-t^^enp^  oftliedebltf.    Tlwife  ot^cot  would 

|idifeat0dti€'it  ivias  eoofined  sfib^.  tP  ^iD^eci  where  a 

prt^iyKliii^fiBr  asd  li4«»l  dn^  ofidebt.    Iftjuiiftt 

iMMmidbi.io  !<}att(u»  iof  debt  audi  aa  <lm  creditor  be^ 

Jipwt^te  w«U:&iipded.     It  lAajr  tarti  out  to  be.  21* 

4*tf  bqfc  .^ftilk  if.  the  d^tor  givte  his.  911th. nf 

Mrily,  the  mirrant  maf  be  gnwted^  and  atouity:  eh- 

T\m.wm  aifued  iu  the  caae  of  Wj^^  Pi 

§lh  Feb.  17^9  {^Mar.  8$58)wheroa  i^rl^y 

W:a-€faum  4^1181  another,  who  had  been  hjs.faotoir 

mJkmmcHf  for  the  pvocieeds  ai  two  ships,  aid  thahr 

^tigam  or  f<»r  the  aum  4f  Ir.5000^  as :  the  amoimt  of 

Ikipnifita  (Ma  that  tmusaptiaa.    TI^  debtor  waa  d 

fanilpeivttid.  was^apprdbwdad  aa  ^V  fneddtatione/ugm 

n^AAftltbtrm  waa:ttliquid4  and  thf>  oa^h  of  fhe  credi- 

iQ^waa.theaaine  aadil  tbia  (Me.    It  was.  a  q^ialified 

eeiii^to  tluAMfOMmif  if  the  ddbt  id  due,  then  I  am  the 

Mdita»siandtUaaMiBt  aiwayabe  the  nature  of  the 

«Mi|jvhcM the  debt  iailli^iuid.    The  difficulty  was  ^at 

iBHtferiat^ that, case  tbiot  in. the  presiBnt^.  although.it 

■Miiif  aiidiffeMit  kind.     Th«ce  might  be  na  debt 

iatbil^cafie^  and  of  eourae  no  oreditor ;  but  here  there 

kaa  doiditaa.^«ihe  dabt««that  a  debfr  is  due.  ia.  e$^ 

talilidied  by  the  bill ;  and  ^jottly  ijuention  Jil»  Whether 

<Mut|^  haiiaQckim JttbnrMt  jm  this  Wi  m  ta  allow 

kkft  to  nso^  :t0.<th»  anmedy  ?.. 

viii»iiitere8ftdBi9n}&  olwr.  if  Aha  bill  i^  Aot  paid  by 

AeaeMt't«^'thi^4fnti^««nwt9i»K  i^  "The  aath  Which 

8378,  the  debtor  was  in  meditationefuga^  raises  the  i&« 


10  Dec.  im.  Ucf^.r,,J^itme^ia9tmwgn  <liMMllkN»fdi);^1fdaer 

rirfd«ei  himn^iwiMiBedir  iMreljf  bMMM'ha  to  netirti^ 
derQfrtbetlaUat4hemaiil«t?  lijhinktiibvlfitmiiiiltf 
tUiscMecmiteB 4be title,  wbicfa fiiioiild'be>lgo«t<«f!4lM 
eztewt  of.  aecuiiiig  his  eyentual  rigft*.  '  t^^  liMJ<leefr 
fgpnd  that  idterest  does  create  a>«uilolettt'  tMeNft 
secuiaty;  Loud  Etibaak  c^  Bailie,  Julyv  IfST  <3Av^' 
16,130).  I  observe  one  case  to  wbidi  I  imiAA  -ww^D^f 
draw  your  Lordships  attet)tiiMi<Hithe^e6timi4DfiiQe, 
the  case  of  Ross  v.  Roflfe,  8d  Jttne  17fi2  (Mor.l/ftVt) 
It  was  a  esse  of  this  deseription.  A  clerk  in  a  %Mda|^ 
cpznpgny  at  Aberdeen  was  snspecied  of  embezslfi^ 
tho  funds  of  ih^  company*    His  cautioners  ^apfiiei  W 
th^  magistrates  for  a  warrant  against  hkb,  wlkiehw* 
grants,  till  he  found  caut^  deyudici&  sitti  Stfudk9^ 
turn  ef^l^  He  presenUd^a  aaspcosion  And  liberatioanft 
vacatico.  The  bill  was^rafused ;  but^catttSmi  restrfefnMt^ 
judicio  sisti.  A  new  bill  was  presented  to  Lord  BkUo^' 
who  reported  the  caae,  and  staMd  ib»  only  dAub(>t<Abe 
l^ow  far  the  application  was  competent  to' the  cshitd^fl*^ 
era.  He  had  no  doubt  it  was  competent  at- the  kiMaiM* 
of  the  company ;  but  the  Court  were  tmagrimously  of 
opinion  that  the  application  was  competent -at  tli^iiK 
stance  of  the  cautioneirs,  and  refused  the  bfflc      ><  • »» 
\  AH  tli^t  is  sought  in  auch  a  case  is  seeurhy^  ^  The 
acceptor  is  only  bound  to  fiad  ctfutioa  dejniicie  -mAV 
To  be  sure,  if  he  cannot  fioMl  cantito,'  be:  lausC  go'l^ 
prison ;  but  this  is  the  onlyremedy  which  the  law  b^ 
provided*  and  if  it  is  npt^rrantedi  tiie  greMest^iiijtify 
may  be  do^e 


%iR      fxivwB'orssmuiit:  m 


inditor.    No  doubt  his  daim  may  depend  upcor  cdii- 

SdppdK*he  loani^tb'M  1^  princfi 

.^to^kavetiid  eonmtapy^  abd  he1ipp(ied  'fo^ 

conld'JttMrsaid  that  he  wad  not'  e^- 

wktam^Hihrnng^taaiiy  a  eantliigcM^c^^itcA^,  be- 
Mifiliif  |lliiiiij[in1  had^BM  fled ?— *No  judge  eodld  re^ 
ftM*  wttranl  ih  :aiid]^  a  <iase. 
-^EMt  prampie  of  tbe  meditaHo/kga  warraht  in,  Yfaat 
siwd  is  abaut  to  be  ounmitted.  When  a  man  c(Ai- 
^RCfe^ebt,  he  pledges  hisjiersoR  as  well  as  his  "pro- 
prtf^  ^  If  ^he  wifiidraws  either  the  one  or  thedth^r, 
hi  iBMhMtta  a  '£raiid.  In  this  ease,  the  charger  has 
snm^that  be  ia  a  jnstand  lawful  credit<H*.  That 
iMi>  siAeent'  answer  that  this  is  not  an  accomnibd- 
ati«Mhi&.    It  ahows  that  it  wad  a  true  bJU;  and  ^e 

was  «OftitIed  to  resort  to  this  remedy  f<yr  Ms 


•«!£ianif  M*Kemde.^^l  concur  in  the  opinioil  expr^ss- 

eityLMdCorehonse.    I  do  not  require  to  go  farthiej* 

Ikaa.the  praetiee.     I  consider  the' want  of  practice 

:#  any  aadi .  w«rant6  as  the  present  having  been 

gmled  as  praetiee  the  oth^r  way.*    It  is  a  silent 

pnctice  wyth   malrea  law.    MedkH^  fi^g^   war- 

iatts  have  been  granted  for  a  century  and  a  half ;  and 

Magtliat  time  obligations  simile  with  the  pre- 

«at  faaM  beea  of  daily  'o«(Jt*rrerifce.    The  -same  kind 

rf  doettoents  ae  the  one  founded  oil,  vii.  bills,^tave' 

been  long  in  Uter^ut  dttHrig  the  whole!  time  there  is 

not  a  single  instance  of  a  metRUitiofngdc  warrant  in 


mnciuiwfanwfBMroifar  i^jduif rawnfcMviiigililiil  ffMk 
Blacked        ad»  MT.oivw  ityplM foi? ;  I  tbiii2t  Oirt  1^^ 

Thorn.  .;^^ 

*^^  ooiiipetent»  I  doubt  wheiher  th^  former  t>rafli^(Kift 

cmluiiMforaf««i«le.«eek«'  Codfliaer  tlieeoae^iMIIs- 
Here  38.  m-  jqpfiUGilm  aft  iMtaiiee  oClAlPi^CHM 
apda^iAeiaofiiH^tiir  ^biifc<lie»;afe;miiV<>tl»w,ipniii 
aft.bilb ;  haA  I  aMafrdiltil  wiKaot  ilo|^HMlth.^ 
dmnrer  and  ii06«ip(xHr.  If  we  hold  ^hnt:  th)txf8j(M»t 
petfBt  betWMa  theduttrar  4nd.49eeplm  we^  ««*  M4 
tbat  itvi»  cQBifitteQt  te  aU  Oiq  panl^  n^pea^MiMbav 
oa  the  bill^  atthou^  thejr  ace  ;90t:  in  .pcMMttioftMHw 
lull  Theeaaeof  this  charger  imy  be  Ji«dtb«tii»u^ 
there  npt  have  been  mat^  nmilar  ha«d  <Me(i>ia  '/tines 
part?.-  •••';•»  'ill! 

L^PreMmt. — I  eoneur  ia  the^faniw»%8l«jii^ 
limiM^-  The  caaae  of  Qompenaattoii  ^MUA^hj i^ 
Coreheuae  are  all  matters  of  ei:piseatioii  by  the^iOMeifr 
Ut9L%^.^  ThemmaybemiitiialaMoiiiilabetweeAfan^ 
men,  so  as  to  compensate  Ae  one  eNai  isHth  tbOit^iMb 
btti  this  relates  to  the  existeme'of.  the.  d^faBv^-^jftjich 
qniat  be^expiacated  by  the  mBJf^BOM^  ItiW-.s^efltiWr 
cessary  that  it  should  be  clear  and  certain  thfit>i0IW^ 
will  be  a  daim  of  debt.  This  remedy  is  competent 
i^m  a  elaim  oi  damsgei  tviiieh  is  «uit».  cofttltg^ 
This  has  beeu  decided.  .    ,  iiufHMf 

This  warrant  waa  introduced  to  SMppl|r<  a  ^fSiff^h 
the  law  arising  from  the  change  in  the  manners  of  tbe 
times.  The  law  said,  before,  that  thei^efaan'oftlii 
debtor  n^ght  be  seized  if  he  did  not  pay  his  Ael^t ; 
but  then  it  gave  the  fair  debtor  due  notice  by  ,th6 
charge  of  horning,  that  he  might  hare  time  ta  collect 
his  funds,  or  that  bis  friends  might  come  forward  to 
assist  him.  But  this  remedy  was  introduced  for 
the  case  of  an  unfair  debtor  who  wished  to  make  hit 


cndftor  or  the  cantiono:  is  of  no  consequenoe.    I  cifci- »>■«*• 
inttMiia4««l»utliiit  Ibia  r«iMdy<'tt«onipetii|it:«»aMMUa(to 

^takMM*'/  ■=    •       •    •  ■  •■'•■    1-..!.    '    .••■•'•.  ■■     ^'^ 

iMM^teMilt  Tl»au»'of  4ax)(W^i»igiite<diffe9«Bt; 
li»<'9af*^  cnrean  tiiere  tkat  h<  tiUnks  •dainafes  «t8 
i|lLii''nc9'-1o«f  aol  iilttttmt«)f -to  fouad'to  be  dk« ; 
iS^li^tMiy  tMiiksPtfaey  anreidne  ;aMd  if  they  axe  dae, 
teli  1blt*peafmai*6  roeeive  «li0m.  Bttt  th*  Mtb  of  wrltjr 
igBAto  tti*  floes  rmimport  tfaa*  anf  «M>t  is  doe,  <« 
«lii>'  --v^  %«>4tt«. '  la  the  one  oaae  a  debt  is  swon^  to 
Ik^itk^^'ta  ilW  oaer'it  i9  not,  because  it  depends  upon 
«MMtf  «OBtn^{enciea,  It  depends  on  the  exiMenee  of 
Hbe  bill — itd  due  negociation-^its  being  free  from  s&y 
fll»:<if^eMnp«a8ation — npon  the  acceptor's  notratir- 
t%lt;''<aad  beirides  dl  this,  it  depends  on  the  toatlo* 
gimy'of  Hat.dsmww  Umsdf  bebig  aUe  to  retire  the 
Wk'-'>i£  kk»  waa  wit  aUe  to  retire  it,  there  could  be  m 
MC-dxtato  l^w  by  the  acceptor. 

'«&iNfr  CW^fle,  Ba%n^  tmd  Meduyn,  conoarted 
tetlw  opinions  of  the  judges  who  held  the  appUcatioit 


:  i-T-..t.,.    , 

^'ifS^Omft,  in  eonformity  with  the  opinions  of  dtt 
majority  <^  the  judges^  found  the  application  ibr  the 
mtttm/twmpmmti  and  refused  the  bilL 

t.-.S  ^     -..    ..  :.. 

imd  iVinim^OfdiiMif .         For  Snspendcr,  Dean  qf  Pac. 
•iMofCK^).  P,  Moberiton,       A.  SamOkm,  W,  S.  Agent. 
Far  CBarmr,  Sal  Gen.  (Hope)  D.  M'NeUl.    J.  Stewart 
''■kpau'V.  Clerk. 

•-;.;  -,5  . .  '..•■■  T. 
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ioi  DEaSIONS  OF  tHS  Mai' 


FIRST  mrisro^: 

JAMES  M0HT6N,  Trtistee  on'thef  iSeqnestnt!^' 
Estate  of  William  Beown, 

against  •.>..->•> 

Messrs  HTTNTER  and  Compakt,  Bati^eiv  iii(^ 

Ayr.  ■    ■  "" 

Weit. — ^Pkoof,^ — Sasine. — STfe  omisricm  of^ 
ehristian  name  of  the  bailie  in  a  sasine  does  net 
render  the  instrument  null  and  void;  and  parole 
proof  is  competent  for  removing  any  uncertidniy  as 
to  the  individual^  which  that  omission  might  createl 

In  the  year  1815,  the  bankrupt,  William  BroWii, 
granted  an  heritable  bond  and  disposition  in  security; 
m  favour  of  the  defenders,  on  which  they  were  infefc 
The  instrument  of  sasine  bears,  that  Hugh  Brown  ap^ 
peared  as  attorney  for  Messrs  Hunter  and  Comiiaiiy; 
^  and  passed  with  us,  and  Brown  in  Duf^bs^ 

^  parish  of  Stevenston,  bailie  in  tl;Lat  part,  specially 
^  constituted,*  &c. 

'  The  pursuer,  the  trustee  on  Brown's  sequestif^t!^ 
estate,  brought  an  action  of  reduction  of  this'  instird- 
ment  on  a  variety  of  grounds  ;  but  the  only  one  ne- 
cessary to  be  noticed  was,  that  the  sasine  was  null  aiid 
void  from  not  having  inserted  in  it  the  christian  nad^ 

of  the  bailie. 

.    ;  i 

In  support  of  the  objection,  the  pnrBner  pleaded^ 
That  it  was  an  indispensible  solemnity  in  sasines,  that 
the  delivery  should  be  made  either  by  the  sujperior 
himself,  or  by  some  person  acting  as  his  bailie.  In  the 


%«it       COmiT  OF  ssasiQN.  f^. 

matmt,  it  WM  essential  that  the  christian  name,  8^^^,^^^^ 
idfltbesoni^i^^^thf^^iU^  «lV^  appear  on  the  Norton «u 
ittoftlieinstnun&iit;  and,  where  the  name  of  the^^"*^'»*^  • 
^l9fa8,^0^^}J^        the  presumption  wa^  that^o  ^thl 
idle  was  jMresent,  and,  consequently,  that  no  legal  in-  ^^J^ 
%|0tf  v^BSjgiy^.     Tl%e  ,cirpper>  JWW^  q£  thij^  bpUi^ 
«d  all  the  other.  8olemxii^^...of  rthe  s^ine»  must  he  so 
ioeiirately  stated  in  .thc^  jpstrument  as  to  enable  any 
Ifpog  «h(^)ia4«n  W(er^t  to  chpllgnggi|;>  ^o  ascertnw 
lavfrr  it  eorreetly  and  wairantably  sets  forth  the  res 
galei  Stair,  B.  ii.  tit  3»  ^  17,  18,  and  19;  Ersk 
|kiltit,8,i3^.      . 

j^iym  answered— 

.^ISiat  it  vas  not  essential  in  point  of  solemnity  that 
4^  christian  name  of  the  bailie,  who  officiates  ip  tak- 
agsn  infeftment,  be  mentioned  in  the  instrument, 
iCke  <he  otherwise  so  described  and  identified  as  .t9 
Blot  out  the  person  who  officiated ;  Craig^  H.  7*  lib. 
%\  £;  Ersk.  B.  ii.  tit.  8,  j  3S;  Hilton  v.  Lady 
<Siqfnw,.«4th  Feb.  1676,  JQ^/.  (Mcr.  14,  331) ;  Heu- 
^tmao, XMrymple, 8th March  1 776 ;  Brown's Supp. 

The  porsuar  haviqg  averred,  in  point  of  fact,  that 
4N!K..^ere  many  persons  in  Dubbs,  parish  of  .$te« 
^Qfrt^D,  kpown  by  the  name  of  Brown ;  and  the  de- 
^<y8,.on  the  other  hand,  having  averred  that  there 
^>lwt  09^  person  of  that  name  to  whpm  this  design 
tttion  applied,  the  Lord  Ordinary,. before  answer,  al- 
^6d  the  parties  a  proof  of  their  respective  allegations. 
The  import  of  which,  (in  the  view  taken  by  the  ma- 
j^wity  id  the  Court,)  was  agreeable  to  the  averment 
rfthe  defender. 

.  Th^feafter^  tl^e'  liOtd  drdlnary  ordered  cases  to  the 


^^^^1^^  GbOrk-  Ifpeii  admkSng  >^idv<it^  9Mtt  iiliwgfmil  dby 
Mo!!^[]!f^  Lm^eaUtt^  (iii*onilb8epee{  to  tUiidl^i«tkii)>Jkte|t  tHi 
Hmrttf,ftis-*Ogprt  hddvyreat  diffienltsr  lb  dMdiligttilMMi  <»f  iili|9 

s^. .  ^^^  l»eetl'  placai  by-  cMiaffiMlBg^  dodilou^r  /^i^Ia^tBCM 
tweB^^o^eetiotm^  of  a nimitar  'n^iutff  i  ^  ^jUoetti  ftuii 
teiA^to  htstrunieiits  e£  sftsifite ;  trndiip  otfherB.'thqr  koi 
been  rapeltedi  and  m^es  snstaiiied,  atthoughfllHf  ol|^ 
tktais  it^ere  evett  of  .a>  Btranger^MncL  fUan  imai  ^lufmni 
oi**4»<  Amt  iiifitabce,  in  the  ease  ^f  the  Bart  olf^fc^H^f 
tida  ftad*be6ft  the  firafteaae  wheu*  auch  asi  Ml^aclMn 
had  been  stated,  his  Lorddiip  wotdd:haf^'hadiia1i0- 
sitotiDU  in  holdii^  that  it  was  fintal  to.  the  aatfna;  btt 
a  great  diffieolty  arose  from  the  foramr.  jndgaMafe.* 
IMeed^  teking  the  whole  of  the  previaiis  caflwrto- 
gatiiei^  and  partieularljr  the  Banff  ^asea^it  vaaian 
jkffitflbla  to  reeoaoile  the  co&flieting^  decisioM  vbibh 
bad^been  pronounced ;  and,  in  order  to  la/  4Divfci  $Ab» 
general  n^  for  futnre  oases,  his  Lordship  /tha^hl 
^at^ti^  opinion  of  the  Second  DiTisiM:  and  <^4te 
Lords  Ordinary  should  he  taken  Mr  the  patntki  tilHi 
tirta  opinieti,  the  other  Jud^s  having  coneittarad^m^^iq 

The  feUowing  question  was  suhnuttted  MK  thiiild 
Lcbdablps,  vis.  '  Whether  die  omSaeian  o£  th^ffihm^ 
'  ta»  name  of  the  baiUe  in  ther  aeaine  iarim^aftiMi 
<  vendbrailto  sasine  nidi  and  vnid?*     ^        i.  i  }/l  o/r>ii 

Tk^  liordsfaips  unanimottsty  cokiciuredrfailvthfi  fiihi 
ICFWlttg  opinion-: —  .^'•  -^^  smnn 

We  have  compered  the  revised  oaiei^  aad'rlhawi 
eK8miiie<l  thtt- iintruBbenA  of  sdsin  ia  qfuestiDmrranA^ 
m^ '  of 'O^iaAon;  ihat  ihe  omiasion  of  the  fefamttta  aanai 
of  the  bailie  id  the  seisin  doe^  not  rettdar-tba  ihstitwi 
nieAt  Qu)l  ud' vnidi      •.'!'      -T-ii;,  ,  i.  ;,•  i,.,.i  .uyuljAl 

TIte  ahtkerity  t«  i^tft  ioraratfiiMhiltfa^jraBiaienaof^ 


».A  OOORT  or  SESSION.  «07 

HitHpakr  or  grtaitor  Vif  the.dted»»»  aa^gxpreflscdidn ^^>^  y 
iii|iteip&ii]f  seiaflv.   (The  pvotq>t>murt'Q^tiu^ 
fMllnnalate/td'tbis  effedr;  ittatoaiggwral  »airOTa,  ^"^^'»  ^' 
liiiUi  tampie^i wilH iaflfati y  but  thd>aiuie  of i the.  peru  irrit 
«l^>teiwli0nL:tiBg>  maiidfirte<  isv<KMttimt4ed|ri0  lefib^^^. 

WodeiriBdM  ip]Mq[>tw:iiai£^^  'Afo Walter  Bow 

Md^MaAm  tiia  smniier  iit:ii4iicliitfaiftbU9|9e9aia 

jhnMiiJHhtil :  rf  •  The  fo8t;xiiay0Biaiik*i»  .nmde  by  tfie* 

Vfutfiiat  h]a^attciniejr»  poBBewpi: '0£  -the  ckaitar  ' 

*w>*aiym'ilifi  fntepL    He  nqninii  tl«t  rttendM^ 

^aiDotarjr^imliHe  to  certifir  &e  dct.    They*  aeoo^ 

^  nrtufr  «f  tbe  blank  left  in  Oie  pi^oept  for  <&e 

'4iBM;.4lipoae  a  penon  to  fill  that  oflk^t  aid  «et 

^«itoe«e»  to  attest  the  whde  fmi:^^B0^^  LedtiMK 

irt. iwp.  178.     it  seems  snffimftt^  thesefeM^  firatf  for 

Matingf  the  act  of  the  battle,  that  the  precapt^ 

aUa  shoidd  be  delivered  to  a  paitkadar  penoo,  tna 

Mttir  whom,  different  from  the  attorneys  and  m.^, 

MM»  sfld  basded  orer  by  this  individual^  wboevar. 

Wmaybtti  to  the  person  who  acts  as  attora^i  ;io: 

IRsence  of  the  witnesses ;  and  that,  dSt&  thej^pveoept 

h»  been  read  by  the  attorney,  the  person  acting  aa 

Uift  MiTet  Ae'  symbols ;  mid  it  saems  saffioieiit, 

Nonidlf^ifor  r^dderii^  these  acts  authentiqjr  thittt^ 

Mfey^;{li<lhe  itiatarutntot  and  doquet,  attest  tfaeMr  to 

ba^  been  done  by  a  certain  person  offieiatiag  ashoiiie. 

lie  name  of  this  person  must,  indeed,  be  given,  and 

Ha nd/dsiibt usual  and  proper  ta Insert  the  Christian 

iisi&e  as  well  as  surname ;  but  this  doesadt  app9wr  to 

>*'Bdiipni8aldei,'if  jl  is  asaetted  oia.lSie  dice  4i£  the  in- 

*RBiM^}«nd  atteatedr  m  the  do^ivt*;  that  a«eei;lma 

PMaihaatMaabaiUeimgmngas^     aad^if  thi# 

i^iidiiaillsad^ideaQldhed^dhabifae^mdy  be  to^ 

fotingnished  from  others.    There  fcia-  (Sasa  tqpiort«fl 

^Bhislea.wUah  ittaikrattii  ttttetpiindidea^^  hf  prov^ 


m^  DBcisiONs  or  the        No.^ 

10  Bee.  lass,  j^g^  that  even  a  mistake  conuriitted  by  the  noCaiy  in 
MOTtott  »r  "*«'^t'^ning  the  name  of  the  person  wlio  alstuaU^gifltt 
Hunter,  &c.  seisin  as  bailie,  and  confoonding  Mm  with  ihtr  attoracf , 
f^^  will  not  invalidate  the  infeftmeiit,  if  ft'appear  from 

sH^  other  parts  of  the  seisin  that  there  Were  actually  tM 
different  persons  employed,  one  ds  attorney;  and  die 
other  as  bailie.    *  The  Lady  Cheynes  being  inleft  ii 

*  an  annualrent  upon  a  right  granted  by  her  husbtiiA, 

*  her  seisin  wais  questioned  upon  these  grounds ;  lA 
'  That  it  was  null,  in  so  far  as  the  bailie  and  the  at- 
^  torney  in  the  seisin  were  one  person,  who  could  sot 
'  give  and  take  the  seisin/ &€.  *  The  Lords,  in  res^ 
'  it  did  appear  evidently  that  it  was  a  mistake  of  the 

*  notar,  that  the  seisin  did  bear  the  same  person  tole 
*'  both  bailie  and  attorney  in  the  clause  of  tradition, 

*  and  seeing,  by  the  first  part  of  the  seisin,  it  was  dear 

*  that  there  was  a  distinct  attorney,  who  did  present 

*  the  seisin  to  the  bailie,  did  therefore  incline  to  sua- 

*  tain  the  seisin,'  &c.  ^' 

In  the  present  case,  a  parple  proof  has  been  rendered 
competent  and  necessary,  because  the  purpose  of  it  is 
not  to  contradict  the  written  instrument,  but  to  explain 
an  omission  in  it,  and  because  one  of  the  reoBmB  of 
reduction  libels, '  That  the  bailie  is  not  so  designed 

*  as  to  point  out  the  person,  or  give  any  information 
^^  who  the  bailie  was,  there  being  in  the  parish  of 
'*  Stevenston  two  places  called  Dubbs,'  &c.  Now,  it 
apl|»ear8  from  the  proof,  that  the  person  who  is  said  to 
have  acted  as  bailie  in  giving  infeftment  was  little 
known  by  his  christian  name ;  but  that  in  order,  in 
all  probability,  to  distinguish  him  from  others  of  the 
same  surname,  who  lived  at  no  great  distance  from 
him,  (though  not  on  the  same  farm,  nor  in  the  same 
parish,)  he  wa^  generally  designated  '  Old  Brown  in 
Dubb^,'  or  '  Old  Dubbs,'  or  *  Brown  of  Dubbs,  in  the 
<  patisb  of  Stevenston,'  or  '  Brown  in  Dubbt  ;*  defen- 


5^WW%W4^¥{/^V3fiTj49^^^^  t^^'  Cir- Morton  „. 

^  |»^^vjllj^  j^^  jU^ii^Uy  giyen  V>  nim  in 
^^ifllj^  yb!?A^^^^/^  had  either 

\^^ljpijbis^;a^v^^  known 

j^^t  ^he  Qmji^ion  in  qufstion'  has  occurred,. 

th^  eas^  came  agaii^  to  be  adyjs^d  with  these 
^J^^rd  Crqigie  observed — That,  although  the 
[ladjM^n  already  decided  by  a  great  jnajority  of 
"t,  he  thought  it  right,   in  a  question  of"  hq  - 
importaiice,  to  say  that  his  opinion  was  alto- 
r  [^Serent.     Taking  the  case  independently  of 
MTol^^  the  judgmeni;  must  proceed  upon 

ground  that  it  was  not  necessary^  in  ai)  instru- 
of  sasine,   to  mention  the  christian  naine  .of 
But  this  he  conceived  to  be^.aitogether 
VI  instrument  of  sasine^  ,b^ing  an  actus  . 
in  .which  the  christian  <riames  as  well  as 
Sibn^aines^of  all    the  patties,  ^lecessary  to  per- 
"^'Ithe,  several  duties  assigned  to  them  were  es- 
lu  tile  case  of  a  bond,  bearing  a  clause  of 
^on.  It  migh^  a^  well  be  contended  that  the 
injiames  of  the  Advocate^  acting  as  procurators 
%e  omitted  jn  the  decree  of  registration.  Again^ 
that  th^  instrument,  as  it  stood,  was  radically- 
ve,  h^L^.thought  that  a  parole  proof  was  alto- 
madmissible.      It  was  so  in  every  private 
[ig  irequiring  £hc  solemnities  of  the  ]aw,  and  still 
VmiiTaWlUdQ  in^^^  such  as  an  instrument  bf' 

til'*"'  K 'wQ'^''*»  ^"^^^^^  he  liiost  inexpedient  in 
^  case  fp  ehcojuriai^e  parties  to  tAy  upon  the  eic- ' 
pectation  o^psuile  proofi'Whfih  in  a  few  years  could 
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10  Dec.  i«M.  Qot  b^  obtained.    In  several  late  iRfttancee,   it  wm 
Morton  wT     thought  that  the  Court  had  gone  too  far  in  disregaid-. 
Hunto,  stc   ijjg  objections  of  this  nature  ;  and  he  had  hoped  thai| 
their  Lordships  had  determined  in  future  cases  t6  adhme' 
to  the  known  forms  of  public  instruments,  as  neeessarjif 
for  the  general  security ;  and  he  trusted  that  tlie  qucifi^ 
tion  would  be  carried  to  a  higher  tribunal,  where  soine 
general  rule  or  principle  of  decision  might  be  defini- 
tively laid  down.    If  the  present  judgment  nvere  to  be 
adhered  to^  it  would  be  better,  and  would  save  imneees- 
sary  expense,  if^  instead  of  an  instrument  of  sa^ioc^ 
the  person  delivering  infeftm^t  should,  in  a  docquet 
upon  the  warrant  for  the  sasine,  merely  note  the  date 
of  the  infeftment,  and  the  names  of  the  witnesses  pre* 
sent. 

Zjord  GiUies  was  of  the  same  opinion ;  and  thought 
that,  if  such  were  the  present  state  of  the  law,  the  al* 
teration  suggested  by  Lord  Craigie  might  be  an  expe* 
dient  one. 

*  The  Lard  President  concurred ;  and  observed  AW' 
the  insertion  of  the  Christian  name  of  the  bailie  afford- 
ed a  chec^  against  forgery,  which  did  not  appear  to 
have  been  attended  to  by  the  other  Judges.     The 
Christian  name  of  the  attorney  mi^t  next  be  left  oit^'' 
as  well  as  that  of  the  bailie ;  and  hisi  Lordship  would 
wish  to  asfc  whether,  upon  the  same  principle,  the 
Christian  name  of  the  superior  or  disponed  himsdK^ 
might  not  alse  be  omitted.     He  was  for  sustailitiig 
the  objection )  but  the  majority  of  'the  Court  'hM! 
thought  etftierwise.    In  reference  to  what  had  fWtei 
from  Lord  Craigie,  his  Lordship  t^bserved,  that  th^ 
mi^ht  be  eircumstanees  in  which  parole  proof  tiiigBt 
be  competent.    For  instance,  if  the  namie  of  3fV&i 
Bi*own  had  been  inserted,  and  there  had  been  several 
John  Browns  in  the  place,  it  might  be  competent^  ^ 
parolfe  proof,  to  identify  the  individual.    SftcK  eW-?' 
dence  was  admissible  in  a  question  of  identity. 


•  i.  *i 
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tWito«le  piMf  wouM'be  eompeient  ia  a  qtiestkm  of jf"^  ~ 
MiiBl^ ;  But  flbat  was  not  the  ease  here.    The  defect  ^""t"'  *» 
a^mX  oil  the  fe«  <rf  tlie  deed  iGsell',  and  not  frbmirru. 
taiuuiiUi  ctrtoawtances.  ^;|^ 

7)iM[.ftEi%9^  c(mcutz«d  In  the  opinion  deUrered 
bf  ^  (owolted  J^n^^ 

Tfe  CwrTnp^ed  the  objection.  '  ' 

Act  Dam  ef  FnuL  fMotuirHfr)  ' 

AOeik. 


MJMlM, OnMiiiij.  Act  Dam  tf  Fmc.  (MonerHJf) 
'AfUwsi^JKMr.  ITdltor-Cbal^  W..  S.  Ani^  Alt 
Amoa»  .Camm,     Jkna^tfn  *  Bamao^,'  W.  S.  Agento. 


•■   ■  C. 

■I  ■>  »i'  Till  t 

SJECojyjD  mrisioN. 

N9.XXIX.  10  Xhemier  192S. 

WIGHT 
I  ugatitft 

'  FQR1IAN»  Trostee^on  the  Seqn^trat^  Estate  of 
William  FooTK. 

9tfjt,^jf^4qtf,hiwiiig]ken  affimed  to  takepatges- 
imtV  the,nUm^,  ^  Ma  trade,  i^pm  a  contract 
lfb^tim»b$a^^der4mobligaiimtopitnsiMethem 
kf^o(rtmime,atuJmdfH€€-J^fdf  in  a  question 
l/i*^^^ ^ediior*  md  tite edter^  qfter  the  term 
im^ia»eMeiapeedt4hiiaihi>trtm^erenc9  qfthe . 
rnferty  uxunupended  tiU  payment  qf  the  price. 

WipHX^,^li9  vras  priiicip^  tacksmaB  of  the  distilteiy 
^  Cbii^<*9n,  graQ«Qili.  ft  8«b-faw9e  of  it  to  William 
'oote,  and  «fr  ^e  same  time  put  him  in  possession  of 

0  2  -    ' 


man. 
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'^>S!Ll!?  ^^^  utensils,  by  a  missive  in  the  following  terms  t^ 
Wight  V  Vor.  *  loth  February  182S. — ^Mr  Will  la.m  Foote.— Sa/ . 

^  I  hereby  assign  and  make  over  to  ybu  the  uteosSs,^ 
Sai^       *  &€r  belonging  to  me  ib  the  distillery  of  Qrmiston, 

^  conform  to  the  inventory  thereof,  which  I  purchased  , 

*  and  paid  for  at  the  excise  sale  upon  the  2d  day  of 
'  July  last,  amounting  to  the  siun  of  L.190,  fortlM ' 
^  use  of  which  you  are  to  pay  me  at  the  rite  of  8  per 
'  cent  per  annum  during  the  period  you  retain  tke 

*  same ;  and  you  are  to  be  obliged  to  keep  the  same 
'  in  use,  ani}  leave  the  same  in  perfect  good  Qtdoi^aQi' 
'  condition  at  the  sight  of  two  neutrai  people,  one  to 
'  be  chosen  by  you,  and  the  other  by  me,  wi&  power 

*  to  them  to  choose  their  oversman,  and  to  make  up 
'  such  repairs  as  may  be  found  requisite  and  necessary 
'  by  said  arbiters  :  And  it  is  farther  hereby  declared 
'  and  understood,  that  you  are  to  be  obliged  to  take 

*  the  said  utensils  betwixt  the  term  of  Martinmas 
'  1824  at  the  amolcmt  of  what  I  paid  for  the  8anie,.«t 

*  which  period  the  payment,  8  per  cent  will  cease 
^  upon  said  amounts.'    ^^ 

In  1825,  Mr  Wight  applied  for  a  sequestration 
against  Foote,  in  security  of  .the  current  rent»  and 
thus  attached  aU  the  stock  and  prt^rty  belonging  fo 
Foote  in  the  distillery  for  the  amount  of  the  rent 
Foote  having  then  become  bankrupt*  hisv  estate  was 
sequestrated ;  and  Fqrman,  who  was  appointe^^udfdal 
trustee,  proceeded  to  take  steps  to  sell  all  the  at^ils 
of  the  distillery,  upon  the  understanding  that  the  pfo* 
ceeds  should  be  applied,  in  the  first  place,,  to  pay  Mr 
Wight  any  sum  to  which  be  jshould  be  found  to  ha^e 
acquired  a  legal  preference  in  consequence  of  the  se- 
questration used  by  him. 

The  price  of  the  utensils,  pyrctiased  by  Mr  Wight 
at  the  excise  sale  in  1822,  and  assigned  by  hira»  by 
tlie  above  missive,  to  his  sub40iant,  had  not  yet  been 
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pndbfFoote,  although  he  had  continued  to  possess  ^^p^-  i82«. 
ttoi^  and  to  occupy  the  distillery  subsequent  to  the  ^^rj^.^t  v.  For- 

fantafMaithaiBas  1824.  *^"^ 

Wi^^  now  claimed  the  property  of  these  utensils,  smu. 
iathe  ground  that  the  sale  to  Foote,  contemplated  in 
Aedx>Te  missive^  had  nerer  been  completed  by  payment 
tf  tbe  price ;  and  applied,  by  bill  of  suspension  and  in- 
tofict,  to  prevent  the  trustee  on  the  bankrupt  estate 
frem  bringing  tiiem  to  sale.  The  bill  having  been 
fMed  on  caution,  the  Lord  Ordinary,  in  the  process 
^mupeasUmj  jirononneed  the  following  interlocutor: 
'  Finds,  that  the  diarger  does  not  claim  the  articles 

*  vUdi  Were  sold  by  Mr  Tweedie  to  the  suspender  in 

*  DMember  1829 ;  and,  therefore,  to  that  extent  sus^ 
'peods  the  letters  MnpUciter;  declares  the  interdict 
'  perpetual,  and  decerns :  But  finds,  that  the  articles 

*  purchased  by  the  suspender,-  at  the  sale  made  2d 
'  July  1822,  by  the  officers  of  excise,  were  by  hini 
'  tnnsfeiTed.  to  William  Foote,  for  whose  creditor^ 

*  the  respondent  is  trustee,  by  a  sale  to  take  effect  at 
'  the  term  of  Martinmas  1824,  and  that  there  was  in 

*  the  missive  of  sale,  wbidi  is  dated  10th  February 

*  182S,  no  eoDditiim  suspensive  of  the  sale,  depend- 

*  ii^;  on  the  price  being  paid  ;  but,  on  the  contrary, 

*  that  the  sale  was  then  absolute ;  and  the  considera- 
'  tioD  payable  by  the  said  William  Foote,  for  the  use 
'"^  said  artides,  being  8  per  cent  on  the  price  paid 

*  fcr  them  af  the  said  sale  by  the  officers  of  extise, 

*  ^tt  then  to  cease ;  and  as  it  appears  that  the  said 

*  ^imiiam  Foote  continued  in  the  said  distillery  till  after 
'  Maitnmias  1824,  and  that  rent  was  paid  for  it  even 
^  tin  Martinmas  1825,  iinds  the  letters  orderly'  pro- 
'  ceeded  to  the  extent  of  these  articles  last  described ; 
'  ttedk  Che  intiirdict  in  so  fieur  as  relates  to  them,  and 
'  deeems ;.  resetviog  to  the  suspender  to  claim  in  the 
'  iequeitiatiott  of  said  Foote's  estate  for  the  stipula- 
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^9^^^^^ '  ted  price  of  said  articles,  if  Im)  shaU  Imi  m  adtited/ 
Wight  V.  For.  His  Lordship  added  the  feUawing  note  i-^'  AUhoiigh 

'"^": •  the  letted,  10th  February  1883,  begins  mth^Oi^ 

sak.       '  words,  '  I  hereby  assign  and  mate  ovey  ta  9?^Mi/tbe 
''  utensils^'  &c.  the  Jbord  Ocduary.  thinici  that  tlm 

*  conveyance,.  depre^mUi^  was  qu^ified^by  th^.^lSlir 
'  part  of  the  same  letterv  which  deckred  that  i^fsl^ 
^  was  to  take  effect  at  Martinmaa  1*824!,  ^d.  tl^.  j^ 

*  ment  of  ^per  cent,  of  tbeijr  price^  af  the  conaid^ 
'  tion  for  the  use  of  ttens^  wns  then  tQ  c^a/9fl.    U  it' 

*  were  to  be  considered  that  tbe  sale  wqs  imwif^istfik 
'  taking  piece  at  10tbJ^ehraaryl8S3»  and  |payiw#nt<tf 

*  S  per  cent,  was  to  qrat^ue  till  AfartienMia  182^  tbs 
'  bargain  wou][d  have  b^n  usurious,  whidb,  in  duUo^ 

*  oiJ^ht:not  to  b6  prwumed,  for  the  suqmider  wobM 
'  have  fprf^ted  his  rjgfat  <^  recovering  the  prica 
'  The  Iford  Ordinary,  therefore,  hoLd^  that  the  sali 

<  took  place  at  Martinnaa  1834»  and  that  its  efficacy 

<  in  no  way  depended  on  the  fact  wh^th<;r  the  price 

*  should  then  be  paid  or  not' 

The  susp^fier  reqkiimed;  and  tke  Court  alteM 
the  interloicutor,  suspended  tiie  letters,,  and  made  the 
interdict  perpetual. 

L^^rd  AUawmf. — ^I  fee|  tome  difScfulty.  as  to  the 
terms  used  in  tlie  inifBs^ve  of  10th  February  1823) 
partijcularly  the  last  ^laufeef  it»  upon  ^e  construe* 
tion  o£  which  the  deijcision  of  this  g^ieation  m^ 
entirely  depend*  B«t  I  tJuak  ib^t,  qo.aate  wa^jwfk 
at  the  timei  nor  intended  by  tibe  parties  jto  takapltci 
till  the  price  should  be  paid ;  and  the  trustee. on  tbr 
bankrupt  e9t«te,  who  ia  only  the  judicial  assiig^  ^ 
Footei  canopt  ^a  tt||&  i^operty  witb^^t  eomi^^ 
with  the  cwditwi  itf  the  rai^^ive,  hy^  paj|M§  tht^^rtiPU'* 
lated  prieci 
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Urd  6lei9lee,^Tbe  Lord  Ordiniuy  has  intimated  i«  ^^  i<»«- 
IfcHiiMon  that  tlwM  vnm  BO'.Unmedtate  mlo  efifeeted  w%btCFor. 
*ik$4ii$e^ih^miaAte,  and  that  If  there  had,  the°"^ 
M^iMmh  Ibr  8|i#r  e«ML  vranU  have  been  uaarious ;       ^^. 
httU  itutkB  th0  althdu^  thctte  WM  no  sale  then 
<ai|i)eto^itiiere  Waa  B  valid  cdntract  of  ade  entered 
mt^  bffAinii  Ai»  teaeftrenoe  of  the  ftoferif  wds 
t^tai^  plaee  at Marti^nias  1SS4  ;  and  tli^  qaestlon  is, 
lAetfMr  the  eWgatictt  to  piqr  tiie  price  was  et^idated 
«l^coniilioiietiqiteai?teof  tkesaie.    This  ii  attend- 
eiUfi&^eiwiidenMe  dilB<^tf. 
/n»  Zeivi^  JuHke^Clerk  and  PitmOf  coneorred 
vilhLoriAliomijr. 

lad  CMinai^rt   Crmgktie.  Act.  SoL^Gcn.  (Hope) 

Shaw.        Alt.  5fc^7i^,  ^.  M'Keia.       C.  Stewarty  W.  S. 
and  J7.  Jgennedv^Vf.  S.  Agents.        T.  Cletk. 

u.  • 


SECOND  DIVISION. 

Na  XXX.  11  Deember  1898. 

LADY  FAIRFAX  AND  Otheks 

6R£ENSHIl^U)ek 

iv^ftttHc¥.^i«>-FftMB8d>^^  tenant  lumng^  m  vMa- 
^tfkig  lease,  and  without  hU  landhrd'e  kncM- 
.  ^igt,  uedd  Bte(^on$^  trnUt  by  himeelf,  for  purposes 
'  Wfgsd  to  beunMisanee^  it  is  wmpetent  to  make  the 
kanttsrd  s  party  to  an  application  for  interdiot, 
^tkot^hehastrnt  reeeiwd  any  previous  notice  or 
eoofUmt  respectit^  the  tenants  operation^. 
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^!J^v^*  Mb  Greenshields  is  proprietoir  of  two^faMseB-^  H* 
Fairfax,  &C.0.  New  Town  of  EdinbuFgh  yrikiciienUatiiowL  tlieBteeeA^ 
Greenshieids.  ^^^  apartments  bdow  which  ^ter  fbott  a  lone.-  «!* 
Interdict.  houses  cousist  of  the  first  floors  aUd-  stiidc'«tdfie»«of 
'^^**'  a  large  tenement,  of  which  the  floors  abov^beknig 
to  the  suspenders,  the  other  parties  iA  this  adtioB. 
Mr  Greenshieids  let  the  sunk  apartments  enteriftl^ 
from  the  lane  to  one  Gibson,  a  pliimhler,  wlio^wtti 
expressly  taken. l^ound  to  use  the'  apartm^ata  'tinly 
for  lawful  purposes,  Mr  Greensbidtds  beings-  kd  4d 
believe  that  Gibson  meant  to  use  them  chiefij  *  for 
keeping  goods,  and  receiving  orders.  Hie  t»iant; 
however,  without  the  landlord's  knowledge  or  consexill^ 
erected  furnaces  for  smelting  lead,  and  made  a  ccAn- 
munication  for  them  with  some  of  the  main.  Vents  of 
the  tenement.  On  one  occasion,  the  use  of  the  fiima^ 
ces  conveyed,  in  this  manner,  to  the  whole  upper  floors 
an  excessive  degree  of  beat,  causing  great  alarm  to  the 
suspenders  for  the  safety  of  their  property.  Of  this, 
however,  the  pursuers  made  no  complaint  to  the  land* 
lord  ;  but  presented  a  bill  of  suspension  and  interdict 
both  i^ainst  him  and  his  tenants,  concluding  that  tfa^ 
defenders  should  be  interdicted  from  using  the  for* 
naces,  and  ordained  to  take  them  down. 

Separate  appearance  was  made  for  the  landlord  and 
his  tenants.  The  latter,  however,  did  not  resist  the 
granting  of  an  interdict  against  them,  and  stated  that 
they  had  removed  the  furnace  diat  had  occasioned  alam 
to  the  suspenders. 

But,  for  the  landlord,  it  was  contended,  that  it  was 
incompetent  to  make  him  a  party  to  the  proceedingy 
and  that  it  ought  to  be  dismissed  with  expenses  so 
far  as  it  applied  to  him  ;  because,  whether  the  teiumts 
were  blameable  or  not,  there  were  no  ground!^  for  in- 
ferring responsibility  against  him.     According  to  the 
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^mmg  of  the  suspenders,  the  tenants  alone  were  M  ]>ec.  iG2e. 
fe  vm^Mdocn,  it  being  admitted  that  the  land-^.J^'^  ^ 
Mi  mote  vahiable  property  -Wb^  piadsd  In  equal  and  Gr^enshieidi. 
aliiiimre'iininediate'dang«^  thtotheii'  ovm  ;  and  "the  ^^^^^^.^ 
nfe  flf  tar  taid  siibstaiftial'Jnstice^  is  that,  c«^  tenet  ^'^^^ 
mmmuimtt.    The  oifly  cases  in  wbi^b  alatidlord 
CHI  be  made  UaUe  for  the  act  of  his  tenant  are  either 
vkn  lie  lets  prepeityfor  an  Illegal  purpose,  oi  when, 
ifteraotice  bas  been  jg^i^en  that  his  tendiit  is  making 
ai  fflegd  iBe  of  the  pi'operty,  In^  takes  no  steps  to  tor- 
mterrestettn  the  iUegaliiy.    And  neither  of  these 
ctoBiiitmiees  can  be  alleged  in  the  present  ease ;  Vans 
f.]lilBdgoWiie,  July  leil,  Wd.IHet  ("ilfor.  18,984)'; 
Wm^fLaw^  LandhrdandTenanf)p:7e. 

Snspeosion  »id  interdict  is  a  prohibitory  process ; 
kt,in  the  dreiunstances  of  this  case,  it  wotild  be  absurcl 
to  ordain  the  landlord  either  to  desist  from  using  ttie 
frnaces,  or  to  demoUsb  them.  A  landlord  is  not  en- 
titled, without  the  tenant's  leave,  to  enter  the  subjects 
ht ;  flcad  he  has  no  power  to  control  the  tenant's  manner 
rf  oerapaney  otherwise  than  by  judicial  proceedings. 

But  even  supposing  the  competency  of  calling  the 
laiflord,  still  he  ought  to  be  found  entitled  to  his  eit- 
peases,  in  respect  that  the  suspenders  did  not  com- 
phin  to  him  in  the  first  instance,  or  notify  Iheir  in- 
tention to  institute  this  proceeding. 

-  TkeffiAi^Aiaers  answereiJU-Diere  could  be  no  doubt 
of  die  eampetency  of  calling  the  landlord,  or  rather  it 
Wis  knperative  on  them'  to  do  so  in  an  application  for 
a  perpetual  interdict,  which,  in  the  circumstances  of 
flris  cffle,  they  were  unquestionably  entitled  to  ask.'' 
The  landlord  must  always  have  a  material  interest 
IB  any  {HTOceeding  the  object  of  whidi  is  designed  to 
wtriet  the  useto  of  his  property*  If,  in  tjiis  instance, 
<he  hmdloid  had  not  b^  made  a  party,  no  interdict 
^ch' the  pursuers  could  obtain  wouM  havi*  bcrn  n 


ttS  aQQOiBK»»  or  TfflB  Katt 

^\^^^^^^^^  efftetual  pnliibitiou  against  kia Itttiagde 
Fairfax,  jt%  tLpremiflea  cm  any  futiufe  ooeaaion  fof  pupoaaaaim^ 
^^'*^°***^^^  to  those  amqdainedo^  Aa  interdkt  against thepc^ 
inmrmA  seat  tenants  would  be  no  rer^'iM&ato  against  the  laai- 
*•««*        lowl;    Fleninir  v.   lira,   ft4th   Feb;  1750,   (Mar. 

The  Iiord  Ordinary  pronounoed  thia  intarioMitw^- 
^  In  respect  it  was  eompeteat in  this  ease  te^vaahe  the 
'  landlord  a  partf,  whera^  ea  intinniict  waa  ttyivid 
'  against  certain  operationa  of  hia  tenantar  and  titft 

*  Ae  tenants  have  allowed  intardiet  to  be  prnmomMl 
'  against  them,  imd  that  ibe  landlord  doea  ma  i^ 

*  sist  upon  shewing  that  what  they  did  ^  Waa  not  i 

*  nuisanee,  of  which  the  sospendenr  were  etatitiid  to 
'  complain,  suspends  the  letters  simpliciter  i  deetanfe 
^  the  interdict  perpetual,  and  decemaj  fiada  tkaa» 
^  panders  entitled  to  ezpenaest  4(e/ 

The  landlord  hating  reelmm^d 

The  Court,  in  respect  that  the  dum  i»  exfum 
is  limited  to  those  occasioned  bf  the  pleadiiiga'^iii'tbe 
competenqr  of  the  original  applicaticm  i^g*iMt  life 
landlord,  adhered  to  the  kiterlocutor  of  the  Lofd  Or- 
dinary. 

.        nV 

The  Lord  JusHce-Oerk  saidr-^That  although  tbe 
4^partments  were  let  *  for  lawful  purpotes,*  it^wWlm* 
possible  to  overiook  that  they  were  let  to  planitMi|» 
who  were  left  to  judge  of  the  lawfulnesa  of  their  o«* 
operations.  The  suspenders,  in  the  circumstances  of 
^  this  case,  were  entitled  to  have,  not  only  the  anncj* 
ance  complained  of  put  down,  but  to  a  perpetual  in* 
terdicti  and^  in  that  view,  it  was  not  merely  cpInp^ 
tent,  but  necessary,  that  the  landlord  should  hM.^ 
been  calle<l.  If^  indeed,  ha  had  come  foewacd  and 
stated,  that  he  didn^t  olgect  to  the  interdict  goipgout 


wkM.     (mmtowmmism  tit 


thHiwt  <wly  to  thecondHct  of  Ae  smpenAesn ^\^  ^ 
icaliou  ^thont  gi^i«  him  iweTioiis  f^Ax,  4«. «. 
i«f  Ae  MMi.Kf  VUHfHtiim^  im.t9iM  not  haveQ"»«^^"* 
!■■  ianadliaUefiEHr  anj.partof  Uieaqpenses.  luttrjict. 

MdHfd  rftmn  im  of  the  game  opiiuom  TlKljMl^-''"'^ 
lord  was  wrong  in  remstimg  a  decree  in  this  case  that 
ihoald  affect  him.  Ctt9  JSPQ^  be  ctmceived  -vYneace 
the  laadkwd  has  noHiijig  <fc4»  with  the  op«rati<ws  of 
Us  teoaat  that  ha;^^  KfiftOu  ^und  for  oomptaiat. 
Bat  wfaei^  as  jm  this  oa«^  huildiogs  are  ereoted  by 

#HmfliHNi»  l»  <ibe  MJgHiMibff^^.  tj^  ^nmsi^^cy 
tf.aifci«Kiitfi«vIll9dM  a.  piwtgr  «►  aw^aftove^ding 
ailte.  fdMSA^viMVI  be  ^«ul»M» . 
.  Aowt  J<fcli%  «»»wnM*  ISiw(»  thf  landlprdwas 
«Mil»*  yattgf»lisflhQ«idh#iElk  alt  mms  esme  .fixmard 
aad  dedared  that  he  did  not  sanction  hls.tanairt's  {vo- 
eeedings,  and  did  not  object  to  the  interdict  going- out 
tBritnLhOiwitf. .  A«^4f  l» h#d. f«ttMKed.|his  cewsn 
ha <Wtfi.ta«».h»>. jfitMtd.  t»Jm. 99m9k  qP.^M 
-IW^W^Ml  h^d  .m4,  mada  a^  pre* 
;4a»hMB:  with  regpsd  to  the  matter 


TletantaQba^enttiMS  wi«».^if^ta^Jn,  the  £Ke  of 
thihai%  wlackik  wm  ak^ttaffeqAm!  own  £»iilt  if 
ikif.  Ww»  wtk.motm»i.  h«ftr«  jmlfuitf  i  Agamst  hin 
l«  «k.  iiMler«Mk  Tht  mi)lca^e%  ii;i^m4t,ju^  p^ 
YMBi  iMiftaltaB  itt  tha  ItHwilnirdi  anpffartd  ta  hk 

9eBL       K.\  A.  Kenne^j,  W.  S.  Agents.         For  the  Re- 
Ageat.        r.  CteiL 


S90  DECISIONS  OF  THB  Va  ^ 


SECOND  DIVISION.  , 

No.  XXXI.  \%Dec0mber  \9aiL\ 

SCOTT  \ 

BROWN.  .  ,, 

Bill  of  Exchang]&w^Aojtjdication.7^L.  ^  Jii| 
of  exchange  ie  not  preserpedjirom  the  eexenmi^ 
preecriptkm  by  the  registration  ^  a  protest.  VU 
An  adjudkatum  led  upon  a  bill  and  registered pnh 
teetf  after  the  sexennial  prescription  hoe  rmn^  and 
without  ofi^  previous  decree  constituting  the  d^if^ 
in^ectual.  4 

RoBEKT  Dow  graated  a  bill  for  L.80.rll8.  8}d.  dated 
29th  October  1803;  and  payaUe  atlfartiiuiiaifollow« 
ing,  to  George  Brown.    This  bill  waa  protestedafitoP 
it  became  due,  and  the  protest  was  registered  in  A* 
sheriff-court  books  of  Perth  on  the  Slst  April  ISOJb 
On  the  5th  October  1816,  George  Brown  assigned  the 
bill,  by  an  indorsation  written  on  the  back  of  the  iiii^ 
strument  of  protest,  to  his  brother,  who  thereupon  lot 
an  adjudicalion  against  Dow^  and  cdiytainad  a  deqtf 
on  the  14th  February  1817»  in  absence,  adjudgniff 
the  subjects  described  in  the  euitunons,  for  the  ae^ 
cumulated  sum  of  L.3fi,  being  the  prindpaLsum  in  tlM 
1>ill,  together  with  charges  of  protest.  Sec  and  anni^ 
rents  since  Martinmas  1802*    No  decree  of  coostitu? 
tion  of  the  debt  was  previously  obtained,  nor  did  tlie 
smnmqns  of  adjudication  contain  any  conclusioa  to 
that  effect. 


I 


Jfo;  Jl:  COimT  <MP  SESSION^  ^  «» 

Nofiirdie^  step  wae  taken  lA  regard  to  the  debt  i^^ec^a 
dnuf  the  life  of  Dow,  except  a  charge  given  to  the  3^^  ^ 
nspenders  on  the  decree  of  adjudication.  Btowiu 

^Boiraftenirards  died,  leaving  his  affairs  in  great  jij^q^^^. 
oAaiMBment;  and  having  executed  a  general  dis-^^^^fonrtmi, 
po8itk«  in  farour  of  Scott,  as  trustee  fbr  his  creditoES 
anl&imljr,  Scott  raised  an  action  of  reduction  of  the 
a^Bdication  obtained  by  Brovm,  on  the  ground  that 
the  bin  was  not  preserved  from  prescription,  by  the 
ispBtaation  of  the  protest  without  further  diligenpe^ 
aid  Oat  it  was  not  competent  to  adjudge  for  the 
d^  contents  of  a  prescribed  bill  without  a  pre** 
viiNtt  kgal  oonsthntion  of  the  debt. 

The  Lord  Ordinaiy  pronounced  the  following  in-* 
ferioeotor: — ^  Finds/ that  the  adjudication  under  re« 

*  duction,  being  led  on  a  bill  long  after  the  sexennial 
'prescription  had  run,  and  without  any  previous  de» 

*  Me  constituting  the  debt  having  been  obtained,  is 
\ta)t  effectual ;  therefore,  repels  the  defences ;  and 
^ftihrteSy   decerns,  and  declares,  in  terms  of  the 

The  defender  reclaimed,  and  pleaded-^Thst  the>e- 
gistiation  of  a  jirotest  In  the  books  of  a  competent 
/0%ei8  a  decree  which  preserves  a  bill  from  the 
iteanifll  prescription,  especially  in  the  books  of  an' 
arferior  court,  where  the  warrant  of  the  judge  for' 
ffligence  is  always  ititerponed  in  the  register  to  the  "^ 

protest.  The  opinion  said  to  have  been  expressed  in 
fte  case  of  Douglas,  Heron,  and  Company,  t.  Rich- 
ofcoB,  26th  Nov.  1784  (Mar.  11,127)  was  not  neces- 
ttiy  for  the  decision  of  that  case,  where  bills  were 
feond  to  be  preserved  from  prescription  on  another 
ground.    And  the  dicta  of  institutional  writers  on  the 


8M 


DfiCfSK)N8  OP  TRK 


vks 


i 


19l>ee.t«9& 


Scott  V. 
Brown- 
Biff  ({f^jr, 
change. 


subject  ef  bills  of  4»ciiailg«i,  M  t»  tliii  pcliit»  ite  b«| 
fttpparted  by  aA]^^ 


The  ^ui«iM  ilTiMP^fi^il-^The  m€A  ragkrtn^Ki  iAi 
proteift  Ifoeft  ndt  ^re^erve  a14il  fifonii  {^eAca^^Hdii  r<tti< 
the  k^  bais  beea  tinderistood  to  be  cOfeptetcSy  Mttl^ 
(m  this  )[K>iiit  ever  sinee  the  epfaiioiti  eMj^sM^  b^  tbi 
Ocmrt  Ih  tbe  case  of  Dbtigtas,  Itaron,  abd  Ce/mytafi 
ia  17B4.  The  nsasen  apparenflf  wbjr  tb^re  are 
lalel*  decisions  ii,  that  no  doubt  bas  evex^  be^ 
tained  on  the  subject.  Indeed  the  words*  of 
statiat^  require  that  dilfgenee  sbidl  be  executed  In  bi 
to  save  a  bill  from  the  sexennial  limitation ;  and  {file 
most  that  the  counsel,  who  pleaded  the  case  of  Dou^las^ 
HeTOD,  and  Coinpany,  eould  pretend  to  make  of  th^ 
re^iMered  pIMest,  was  to  eall  it  ^  a  preparation  i^ 
•  the  exeeut^n  of  dillgenee/ 

7%&ChuH  tioMtnimettsljr  teftised  the  note,  rad  hdd 
timt  Ihb  qiie^m  wo«dd  adniit  of  TO 


Murray  9  J*  S.  More. 
and  Partyf  Agents. 


IhmiId9on^Boms^'Yf.^ 
F.  Clerk. 

U. 


^ 
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4  n*  defender  tdsoendeavMUPed  t«  nise  a  fdea  upon  allied  admMoM 
iHiiurrwifiillvi 


:^ 


IfeSJ.  COUBT  OP  OTJ8SION.  2«S      - 

SECOND  BiriSION. 

U  XXXIL  It  JDecemher  1828- 

POLLOCK  AjjTD  DICKSON 

against 

M^ANDEEW. 

Yiwi^^^Parole  evidence  is  not  competent  to  render 
i^bttte,  as  to  quantity  or  number,  a  written  con^ 
kad  which  is  otherwise  specific  and  free  from  am^ 


Pollock  and  Dickson  brought  an  action  before  the 
riMf  of  Lanarkshire  against  M^Andrew,  setthig  forth 
dnt  they,  baring  contracted  with  John  McGregor,  of 
UTiBhangh  Printfield^  to  lay  240  yards  of  cast-iron 
pipes  on  his  premises,  entered  into  a  sub-contract  with^ 
tk  defender  to  furnish  this  number  and  description 
tf4ripe8  \  That,  accordingly,  the  defender,  after  being 
mdeacquafaited  with  the'  nature  and  extent  of  the 
pDisBers*  agreement  with  McGregor,  addressed  to  them 
a  letter  in  the  following  terms : — ^  I  hereby  make 
'  (tfer  to  famish  you  witii  eastjron  {Mpes,  nine  inches 
'  in  diameter,  at  the  rate  of  18s.  per  yard,  or  at  12s. 
'  per  cwt-p-the  pipes  to  be  nine  feet  1(»^»  and  to 
'  veigfa  about  four  and  one-half  cwt.  The  money  to 
*  be  paid  cash^  without  any  discount  ;^  which  offer  the 
ponneis  accepted  by  a  writing  annexed  to  the  letter : 
1^  in  pursuance  of  this  agreement,  the  defender 
^umshed  the  pursuers  with  from  ten  to  tbirty  of 
Acse  pipes ;  but  declined  to  fumirii  more^  on  the  pre- 
tence that  his  offer  specified  no  particular  number  to 
fce  delivered.  The  pursuers,  therefore,  concluded  that 
tte  defender  should,  be  ordained  to  ftirnish  the   re- 
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^^w^lw*  "^ai'ider  of  the  240  pipes,  according  to  the  terras  of 
Pollock,  *c.  ».  the  original  agreement,  (which  they  offered  to  prove 
M'Andrew.     jjy  parole  evidence)  and,  further,  be  subjected  in  da- 
i»roqf.      mages  for  his  previous  breach  of  contract 

Amongst  other  defences,  it  was  pleaded,  that  the 
agreement  between  the  parties  being  constituted  by 
writing,  the  terms  of  which  were  clear  and  explicit,  it 
was  incompetent  to  exjdain,  extend,  or  add  to  it  by 
the  evidence  of  witnesses.  The  Sheriff,  inter  alia, 
fpimd  that  the  agreement^  being  constituted  by  a  re« 
gular  offer  an4  acceptance  in  writing,  it  was  not  com- 
petent to  explain  or  amend  the  terms  of  these  docu- 
ments by  parole  evidence ;  and  assoilzied  the  defender. 
In  an  advocation  of  the  Sheriff's  judgment,  the  Lord 
prdinarypronoanced  this  interlocutor: — -*  Although.^ 
Vthe  jLord  Ordinary  does  not  assent  to  the  broa4 
* .  principle  laid  down  in  the  interlocutor  of  the  Sheriff,. 
^ .  that  it  is  incompetent  to  allow  a  parole  proof  in  anj: 
*,case  where  there  is^  ^ritten  agreement  of  parses;,; 
'  yet,  in  this  case,  is  of  opinion,  that  as  .t)ie  s^eement 
'  libelled  on  is  only  for  pipes  of  a  certain  deseriptioDf 
\  and  for  a  certain  price,,  yet  as  there  is  so  specifica<t; 
V  tion  of  the  number  to  be  furnished,  and,  what  is  o£, 
\  equal  importance^i.the  time  within  which  they  were; 

*  to  be  furnished,  that  to  allow  a  parole  proof  w^ul^: 

*  be  to  raise  up. an  agreement  which  was  not  in  con-- 
'  templation  of  parties,  and  is. not  actually  said  ta* 
*^  have  be^n  made,  the  allegation  of  the  advocator  be-:' 
*^  ing  quite  silent  as  to  the  time  within  which  the  pines » 
*.  were  to  be  furnished.     The  Lord  Ordinary,   there- 

'  fore,  finds,  that  the  agreement,  as  it  stands,  w;as  qpe 
*.  determinable  on  the  will  of.  either  of  the  parties,  .b*: 

*  the  advocator  might  have  refused  to  receive  ,.Jtbe^ 

*  number  which  the  respondent  was  willing, to  fui^: 
'  nish  ;  and,  on  the  other  hand,  the  respondent  ^pigbt 
^  refuse  to  furnish  the  number  desired  by  the  advo^^t 


ib.it       covnr  or  s^iaBiioBt:  ns 

*  tor:  Therefom  adyocates  the  eati8e»  assoilzieg  ihe^^^J^ 

*  itMsr]  onA  fiads  him  entitled  to  expenses^  ^^An^,^,^ 

*  decerns.*  M'Andrew. 

Ybe  pQAuei^  redmned,  and  pteaded—'i^his  is  k 
mercantile  contract;  and  tliey  only  ask  thai  they 
did  be  allowed  to  explain  the  writings  by  prov- 
hg  tbe  reference  it  was  iindersiood  to  hare  to  the 
Antraet  with  McGregor;  The  written  contract  is 
Wadf  indednite  ^Hik  re^ird  to  the  number  of  pipes 
;  ^  the  defender  agreed  to  Airnisli ;  and  it  is  pro- 
J«d  td  explaiii  its  extent  only  by  the  evidence  of 
vitaesses.  This  is  altogetW  ditfereht  from  at- 
*"V*i'*&  ^7  parole  evidence/ io  superadd  an  obli- 
p6an  to  an  agreement  wliicb  has  been  reduced  td 
wrt&ig^Gr  to  rear  up  a  epndition  contrary  to  the  legal 
i^plieation  of  such  agreement ;  and  it  accords  with  the 
frbc^e  of  various  decisions ;  Sim  9.  Inglidh,  22  Jaht 
W^iSftotr  fMor.  13,Sil);  Davidson  r.  Town  of 
iBBrimigh,  22  Jan.  i6U,  Pount  (Mor.  l2,S27); 
Norvd  V.  Ramsay,  2lst  June  llfSS,  (Mor.  12,290) ; 
BbDoA  *.  Gilmore,  27th  **eb.  1777,  (Mar.  App. 
UgfKg^  No.  1).  When  ihe  time  of  delivery  is  omii^ 
Vto  be  specified  in  a  Ivritten  contract,  it  has  beeii 
fcmd  eonq^etent  to  siipply  the  defect  by  proving  the 
inctice  of  trflde.  And  in  England  a  written  cfohtract 
fib  tbe  present,  indefinite  as  to  quantity,  admits  of 
^cbig explained  by  ftie  testimony  of  witnesses;  1  Phtt^ 

imwfW— Where  t!i6i^  is  ambiguity  in  tbe  teh^s 
't  wAtten  contract,  &  proof  by  witnesseii  has  Some^ 
'*>^  contrary  to  the  general  rule  of  law^  been  allow^ 
.^  to  ekplain  the  meaning  of  pattied.  dut  where 
.^  is  no  ambiguity,  the  contract  miist  be  taken  as 
it »;  fmt  c/jk  tltidence,  330,  d46,  and  authorities 

P 
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^^^"^^  there  referred  to.     ^e  contract  in  the  present  case 
PoUock, fc.«. is  cofaceived  in  the  clearest  and  most  explicit  terms; 
M'Andrew.    ^^^^^  accordingly,  the  proof  is  asked,  not  for  the  pur- 
Proof.      pose  of  explaining  th^  writing  itself,  but  to  connect  it 
with  another  contract,  to  which,  confessedly,  it  makes 
no  reference.     The  quantity  of  pipes  to  be  furnished 
on  the  stipulated  terras  is  not  mentioned;  and  the 
absence  of  any  obligation 'to  this  effect  is  judt  the  reaf- 
'son  why  it  must  be  held  that  the  parties  did  not  in^ 
tend   inutually  to,  bind  each  other  in  that  matter. 
Contracts  such  as  the  present  are  not  unfreiq[neiit, 
the  object  being  inerely  to  fix  the  price  of  the  ar- 
ticle, if  delivered,  leaving  it  in  the  power'  of  either 
party  to  put  an  end  to  the  agreement  at  pleasilre. 

ZiOrd  Gleyilee  concluded,  from  the  HdVocator's 
statement,  that  what  occurred  between  the  parties 
previously  to  the  written  offer  was  of  the  nature  of 
mere  communings,  and  that  the  missive  and  accept- 
ance was  the  ultimate  result  of  the  whole  bargain  on 
the  subject ;  on  which  supposition  the  propbsed  proof 
was  clearly  inadmissible,  as  the  writing  must1)e  held  to 
contain  the  whole  agreiement.  But  if  the  libel  had 
distinctly  set  forth  that  the  parties  had  first  confie  un- 
der a  positive  agreement  with  regard  to  the  number 
of  pipes  to  be  delivered,  and  that  the  written  contract 
was  merely  intended  to  fix  the  price  of  the  quantity 
thus  previously  agreed  on,  his  Lordship  would  have 
been  of  a  different  opinion.  ' 

Lord  PitmUy  agreed  in  the  result  with  the  Lord 
Ordinary,  though  not  just  upon  the  same  grounds. 
When  parties  have  entered  into  a  written  a^ce- 
ment,  the  rule  of  law  is,  that  It  is  not  competent  to 
constitute,  by  parole  evidence,  obligations  and  Condi- 
tions which  shall 'qualify  or  affect  that  agreement 
An  exception  has  been  introduced  where  the  wriMet 
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contract  is  defective ;  but  where  there  is  no  defect,  a  '^  ^^  ^^^^ 
puttjis  not  entitled  to  resort  to  the  evidence  of  "wiUj^^^^^^^^^ 
neaxs  to  make  a  different  contract.     The  present  is  M*An&ew. 
I  eratract  intelligl)}Ie^in  Jt^ejf,  a^d.jiqt  defective ;  and      Prao/. 
\  ion  not,  therefore,  fall  within  the  exception. 

l«f^,Aff9foajf  A^r^ly  concurred  wjfh  Lord  P|t- 
■pjr.  This  is  as  specific  a  contract  as  I  ever  read. 
'  Alt  the  advocators  YfrtQ^Uy  sajr^fhat  it  is  not  at  all 
fte  contract  which  was  i|i34e  }>y  them  and  the  respon- 
fat—that  it  had^rei^^egLce  tp.^Qt]^fr  contract  which 
&e  parties  had  previously  entered  into.  If  so,  why 
ns  die  contract  alluded  to  not  mentjf){^yj[n^(.l^^^Eiip->^ 
five  letter  or  acceptance  ? 

Wkw  ,a  yvnU^  ^^^^  i^  ,^.  mp\ga^}^\!f  pr  ob- 

nif Ijt  wwregwdcjyfe^tj  t^.  ^^^m^^g.  9^^  fhe  j>^ip  ^^ 

k  allowed  for  explanation,  under  this  qualification, 
Wverer,!  that'  the  proof  is  iiot.toJiaeK:e,the  effect  of 
iVQiig  up  a  new  contract.  I  think  the  clear  mean- 
Ijgof  this  contract  is,,  that,  u£on  the  furnishing  even 
ff A  siD^e  pipe,  the  respondent  was  entitled  to  im* 
«^ai«KBWPt,,^  C9?h ;  ^^,  mWl^Ai^  ^^  ^ 

ftnished  indefinite,  that/;^e.|{ftjp^y,4PJ^t^^,^^^^  from 
iki^reement,  whenever  he  saw  it  inexpedient  to  con- 
tia^  making  delivery. 

iie  Court  *  adhere  to  the  interlocutor  of  the 
*  Lord  Ordinary,  in  so  far  as  it  assoilzies  the  defender, 
*\aid  finds  him  entitled  to  expenses,'  &c. 

Urd  Cfingletief  Ordinary.  For  the  Pursuem,  Dean  of 

Fac  (Marcreiff)  ManieM.  Ja.  HamiUony  W.  S. 

Agent.        Tot  ibe  Defender,  O.  J.  Bellj  Shaw.    Bowie 
and  CampbeU,  W.  S.  Agents.  F.  Clerk. 

S. 

p« 


i»ii 


1>£CISI0NS  OF  THE 


Nd.SJ 


FIRST  mrijsio:^. 

No.XXXIIL  13  JDecenlier  W9at 

MHyULLOCH 

agaiMt 

HIS  CRfiBFTORS/ 


Cbssio  Bonoruju. 

A  DEBTOE  incarcerated  Upon  a  decree  of  tlSmsttt^ 
natural  child  at  the  instance  of  the  naother;  wIk^"^^ 
bis  only  creditor,  and  who  had  alimented  him  in  pi 
son  for  several  months,  found  entfAeAtalii^^iif^^^ 


Act,  A^M^NiOk       Ml  J).  M'Km 


■'.■■.■■■    ,-^,'  irr  ".)/.  ^i 
'     -^      .    ■;   :-    'jv'ii;  (101. 

A  judgment  to  the  same  effect  waapfdhoitkM^ 
same  dfly  in  the  case  of  M'Ewen  m  Hijt  OMSUlii  i 
precisely  similar  circiunstancesJ  1  rui/^Hr  gni 

Act.  «/ig^h^         Alt  P.  MoUrUm.         j^ji 
•     '    -  -•      •     .-:    h,,.,  ^brtclioDd 

■  '  ',  ••    '  ■  ^  }  tr-. ..  \   '  ■'  ';  .:  .  I   iiijiVnb 

'-.viliiiimJiA 


Hi.  94.  COURT  OF  -SESSION:  S8» 


SECOND  DIVISION. 

NklOQEIV.  li  December  1%9S. 

BURN  AKD  Mavdataet 

agmnut 

FURVIS.  &C. 

JuinDicnoN^ABSESTKEirr  juhubiuctionjs  puir^ 
ojjTDJB  CAUSA.) — It  w  vwompetetU  to  bring  an  ae- 
■  tim  m  tm  im^trior  emtrt  tiganut  ajbreigner  lipofi 
>  «»  »res6»eKtJiu^MictiomgJundandae  causa. 

» 

PcxTu  used  an  arrestment  jnrUdietumU  Jundand^ 
MMo  in  the  hands  of  Thomas  Scott,  smith  at  Thirle* 
itane,  against  Bom,  a  creditor  of  Scott,  "who  resided 
•t  Newcastle-upon-TTne,  and  thereafter  raised  an  ac- 
tioii  against  Bum  before  th«  sheriff  of  Ro2cburghshire 
ferpayment  of  a  bill  drawn  by  the  pursuer,  and  ac- 

'.  BwEQ  a94  hia  mandatary  gave  in  drfences,  decliq- 
in;  the  jurisdiction  of  the  court;  but  the  sheriff  sus- 
taiaed  the  Jurisdiction,  and  decerned  in  tenns  of  the 

Bum  advocated ;  and  pleaded  that  it  was  incompe- 
tent to  dte  -a  foreigner  who  had  no  heritage  within 
ScoUandt  and  against  whom  an  action  was  brought 
onlf  by  means  of  an  arrestment  Jurisdictianisjundan^ 
^  cauM,  before  an  inferior  court;  such  juris* 
&tion  being  confined  to  the  Courts  of  Session  and 
Admiralty.- 

The  Lord  Ordinary  pronounced  the  following  integr- 
bcator  and  note : — ^'The  Lord  Ordinary  having  re- 
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sumed  consideration  of  this  cause,  Finds  that  it  w 
not  competent  to  cite  the  advocator,  a  foreigner^  fa 
fore  the  Infe];iox:.CQurU,Qn  tb^  giround  of  an  arr^ 
ment  jufisdlciionis  jiiiiitiindci  cdusa ;  dismisses  ,tl 
action,  and  deperns^  but  finds  no  expenses  due  hither 
incurred.'  *  Nbtt.- — This,  like  many  Ouxer  qtiestiol 
of  jurisdiction,  being  of  .importance,  and  as  it  d^ 
not  appear  that  tliefe  hatf  ^Vef  be^ri  any  decisic 
on  the  point,  the  Lord  Q^rdlu^ry  wished  to  have  r 
ported  on  Cases ;  bu{  a)s  the  ^riekion  does  not  ipvoli 
a  high  patrimonial  interest,  and  as  the  parties  pri^i 
ed  for  a  decisioti  ih  the  .Outer  Hoiise,  it  has  bee 
given  ;  and  it  iha^  be  ^atisfectftfy  to  the  partie^  I 
know  the  grounds  of  that  decision. 

*  II  must  be  recollected  thait  this  is  neither  rf  tej 
action,  nor  one  proceeding  on  a  border  warrant,  a 
though,  in  the  CirCtitiiStanc^^  6f  the  ][}arties,  the  latU 
form  might  hkte  been  idopt^;  Pi-actice  hai  ai 
thorized  a  jurisdictidti  iti  llib  Irferior  judge  wH 
issues  such  4  warrant,  oh  ihis  grOilnd,  that  the  od 
ginal  fonri  of  k  bbirder  \irkrfani  v^as  to  arrest  tb 
person  of  the  fengiishmai  ^tilltl  the  territory  \ii^ 
judge ;  ai^d  he  was  either  liberated  vl^oA  Cautitt 
judicio  sisti,  the  boiid  of  ciiiition  fixing  ^  domicil 
for  citation.  Or,  failing  to  find  bdution,  he  was  com 
mitted  to  pi-isott  wherfe  he  it^^s  personally  cited- 
Potts,  20th  July  1705  fJifor.  4828).  This  prpba 
bly  has  introduced  the  jiractice,  that  where  etfect 
only  are  arrested  on  sUfch  a  warrant,  jurisdiction  i 
founded,  and  the  defender  is  cited  befoi'e  the  judg< 
granting  the  wial-rant,  by  letters  of  supplement  froft 
the  Court  of  SeSsibn ;  Hferdie,  4th  January  17JJ 
r  Jaror.  4830.) 

Mn  a  real  action,  where  no  personal  cpncliisi<^^ 
are  sought,  the  i)i'opHetor  *ot  land  Ihust  be  amenable 
to  the  jurisdiction  of  the  inferior  court  fatione  f^ 
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'  piMj  at  least  in  cases  w1)[ere  the  sheriff  has  a  privativa^^;^^  *^* 

*  jurisdiction  in  the  first  instance,    as   actions    foi;Buni,^c.  »• 
*fita%hting  marches,  building  a   march  dyke,  &c>^"^^^^^- 

.  His,  however,  cannot  go  far,  as  no  alien  not  n&inr^  jurhdhtion. 
[  ilized  can  hold  real  property  in  this  country.  ,  S^S^'L 

•  The  present  case,  however,  is  a  personal  action  ^«'»^«"^* 
/  igainst  a  stranger,  whose  personal  effects  havQ 
'been  arrested  in  this  country,  to  found  jurisdic* 
'  tioii  in  the  courts  of  this  country,  to  which  he  i^ 
'  not  otherwise  subject ;  and  it  must  be  viewed  as 
'  if  it  were  a  Dutchman  or  a  Frenchman,  whose  efr 
'  fects  have  been  arrested  by  warrant  of  the  sheriff  of 

*  Aberdeenshire  or  Invemess*shire,  not  an  English. 

*  iQaDs  hy  a  border  sheriff.  The  general  rule  un- 
'  questionably  is  actor  sequitur  forum  rei;  but  a^ 
!  Isnovation  of  thj^s  rule,  founded  on  expediency,  has 
'  been  adopted  from  the  laws  of  some  of  the  cour 
'  iinental  states  \  Foet,  B.  ii,  tit  4,  §  22.  KUkerran^ 
^  id  1755,  says  (Supplement  to  Dictionary^  v.  295.) 
/  it  was  first  known  in  Scotland  in  the  case  of  Cap- 

*  Uun  Hamilton  r.  the  East  India  Company,  but  doe^s 
'  oot  give  the  date  of  that  case.  The  earliest  reporterfi 
^  ate  we  ^ve^  in  which  the  point  is  mentioned,  is  Fore], 
!  Jl^Nov.  17S8  (Mor.  4885).  The  recent  iniroductiop 
/  of  Oiis  departure  from  the  established  principles  qf 
*',llaw,  uid  its.  foundation  in  expediency,  not  necessity, 
^^linpoirb  tliat  it  ougl^t  to  be  extended  no  further  thap 
^^jbrkcUir^  founded  on  expediency,  authorizes,  and  ip 
^  (<]^l^s^Ilc/  with  our  other  .rules  of  lawl     Hence  \t 

'  is  rejected  as  the  founda.tion.of  an  action  regarding 
"*  5wni<)64«ii^  Dec.  1772(3for  4822); 

L^wis  *  tlie  Court  of  Session  is  the  commune  Joruv^  to 
r^all'^emnk  residmg  abroad ;'  Erski  B.  i.  tit.  2,  §  1}, 
'  snudler  work,  and  B.  i.  tit.  2,  }  1 8,  larger  work — }t 
^  d<iW  ii6t  'Sjikii '  either  nepessary  or  expedient  to  get 
f  tl&'riji^  ill$Of  aUboiigh  tlie  stranger  may  l^e 
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'\2!!!.IIf'  '  ^*  ^^^®  *^  *^  ^'^  Iwre,  bf  having  tia  peraoaal^^ 

Burn,  Ac.  %   '  effeicts  arrested  within  Scotland,    (Even  a  Scotsman 

Puryis,  &c     <  domiciled  abroad,  dying  there^  must  h^ve  bis  effects 

jurudietitm.    *  in  this  oountry  conflrmed,  not  within  the  commis^ 

jtS^^  *  s^iot  where  they  lie,  but  at  Edinburgh,  ^&  the  cow- 

Fundand^      i  mmejbrum  for  all  strangers.)  ,  On  iiie  contrary,'  if 

*,  a  stranger  is  to  be  made  liable  to  the  courts  of  this 

'  country,  who  perhaps  never  was  virithin  its  territory 

'  in  his  life,  and  this  merely  because  a  debt  due  to 

^  htm  has  been  arrested  within  it,  it  seems  but  rea- 

^  souable  that  he  should  be  compelled  to  appear  only 

^  before  the  Supreme  Court,  wher?,  it  may  be  pre* 

^  sumed,  justice  will  be  best  administered ;  and  should 

^  not  be  forced  to  go  before  those  subordinate  and 

^  Ipcal  courts,  whi^'faave  been  established  solely  fov 

■  the  sake  of  the  subjects  of  thjs  country,  as  infaabi- 

*  tants  of  its  local  districts,  and  to  which  they  are 
^  sometimes  compdled  to  resort,  to.  relieve  the  8u- 
^  preme  Court  of  ainall  causes,    As'to  these^  the  act 

*  of  regulations  1679  would  certainly  not  be  apfdira- 
^  ble  to  strangers^  who  would  fail  under  the  exceptioB 
^  of  sect.  16 ;  see  M'Eacbern,  8d  July  1824.    If  ^ 

*  stranger  be  bound  to  appear  in  the  sherifiHCourt,  it 
^  might  happen,  by  arresting  debts  in  different  parts 
^  of  the  country,  that  he  might  be  sued  in  various  sbe* 
^  riff*CQurts  at  the  same  time,  which  even  a  native 
^  could  jiot  be ;  for  letters  of  supplement  never  are 
^  granted  to  cpmpet  a  principal  defender  to  appear  in  a 
*'  sheriffrcourt  where  he  has  no  domicile,  except  in  the 
^  case  of  a  r^al  action ;  Williamson,  28th  Nov«  1635 
^  {Mor^  4815)*  As  to  personal  actions,  see  Supplement 
f  to  Dictionary,  278,  820.  This  is  another  di£Scalt^^ 
!  how  letters  of  supplement  from  the  Court  of  Session 

*  can  give  the  sheriff  a  jurisdiction  over  the-strang^r, 
f  who  is  in  the  action  of  constitution  a  principal,  de-. 
^  fencer,  wljen  he  is  not  locally  with^R  h|a  jiarjfSiiC' 
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*  iftm,  nor,  as  in  the  bbr«»  ?warrftiitai,  ia«  a  fixed  do^^*^^-  *^* 

*  iBRBe  ibr  dtation,  or  ha^  a  fondtraMiv^  domieile  iii Bum,  &c  «.  • 
^Vfrtoe  of  tie  iirfcstmetit  on^hat  w^arrant.    Wheii  a^"'^^ 
'liiitiitoiiiit^  ia  raised  on  an  arreaCtnent,  the  BitesteeKjurUdieiknL  -. 
;1k  thfc  prifltfpal  deffender,  the  debtor  bring  oBlyS^^^SSl^ 

'  csdlrt  for  hSi  idtiBi^st,  atttfW^    tliei?eft»e  b6  cited  oa^IS!!!!!^ 
'  lettars  of 'supplement ;  '4mt  the  d^croe  is  against:  the 
'  srestee.    Tlie  ease  is  different  when  the  decerni*» 

*  tmre  Is  directlf  against  the  stranger. 

^  K 'appear^  that  i^trailgers  alu^ays  hadtbe  privflega 
!  rf  beiqg  hcBlti  b^re  the  Supreme  Court.    Prior,  to 

*  llie  fnstitutibn  of  the  present.  Coui!t»^  their  cau^s 

*  t^  peculiar  to  the  King  and- his  Council ;  statute 
•1487,  c.l©5;  and  when  the  present  CoiirtofS^s- 
'  sioD  wns  instituted,  who  were  to  have  jurisdiction 
'  id  dl  crtril  causes,  the'catise^  i6f  strangers  are  in  the 

*  r^ltdations  speddly  appofnted  to  be  called  on  Fri- 
'  hy  weeklf  ,  ^  qyhilk  Is  assignit  for  the  King's  ma- 
^lerir  aiid  tlie  fiiateris  of  istrangearis;'  see  acts  of 
*8efcrunt  by  Sir  Day  CampbeD,  p.  ».  The  Admiral 
'  CSimH,  as  being  peculiarly  conversant  with  strangers, 

*  bs  acqtihred  a  similar  jurisdiction  by  long  practice ; 
'  aaH,  if  practice  had  ajbioextended  this  jurisdiction  to 

*  tltt  ^exSf  tnr  borough^urts^  it  might  have  been 

*  SQpporfed ;  but  the  Lord  Ordinarjr  knows  oi  no  such 
'  practice ;  and,  at  the  best,.it  could  not  be  of  any  long 
^  ttsidii^.    Since  th^  cause  was  heard,  he  has  taken 

*  SQme  pains  to  infbiln}^^         to  the' practice.' 

the  rtepoiident  r^dSfJMi^  Woi^ 

>BBwety  iolfowed  him  to  condescend  upon  the  prtietiee  in 
miialrcafies.  A  condescendence  was  accordingly  given 
^%  which  It  appeailed,  that  in  someaheriflE^urta  do- 
crw  Imd  heeh  pronounced  in  such  actions,  ge)i9ral]^, 
l^owmr/inJabwiice,  or  WHliout  debate  on  tlie  juris- 
iMtm\  tM  (Haf^  ill  a*  great  pro{K)rtion  of  coimtiesy  no 
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simifenr  eemhad  •eearred ;  and  tii^  tibisre  w^^ottui 

like  a  gemerul  or  uiiifonn  practice  c^^.tfiejubj^  , 
The  Lord9  eenaaltod  tb«  J^idg^.pC  t^ic^.ot^ei^vPiy 
^(^Hjdidiion,    sion,  and  peimaneiit  Lords  Qrdinwy^  v^hoUj,^  up^ 
jilnS!^  the  poinfr ;  iuid^^  tfaweafter^  tbel^dJwfici^-Clerk  ai 
ra^^n^     BoUnoed  the  wuuum<mfi  opinion  of  th^  w|ii|le  Qcnij 

that  the  interlocutor  of  the  Lord  Ordinary  oaghjt  to  t 

adhered  to. 


Lord  Ordiaafj^:  JIfedwyn.  Act-  J{q*  BeU^  Andr^ Jf^t 

,    ray,  jun,  AU.  J)eanof  Fac.  (Jioncreiff)  If.  J\  Re 

bertson.        A.  Doufflas^  W.  S.  and  Mackenxie  Mjad  Jrimi 

Agents.        F.  Clerk. 


FIRST  JOUFISIO^^. 


No.  XXXV. 


16  J)ecember  |828. 
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COJWiUHOUNS. 


^nu«B4;Ki>  ANp  Wife-— •JPresceiption.-Tailzie,- 
Sekvice.— 1.  ^  poBtnuptial  cmtrtu^  ^'mam^ 
cannot^  iu  general,  be  revoked  hy  one  ojihej^^. 

'%.  A  deed  of  entail  cannot  become  effectual  agatTui  t^ 
Jidfv  wadw  41.  mornage-^ontract  i^  prescrt^m, 
vJuk  thf  ,efiit«iler  Hvef,  tjt^  deed  cq^aintng  jtoipein 

to  hi$.elde*tino,*4»  ojf4,.th  ^f^*,  ^^f9^  ^ 


\       .     .      .  *^  •'^  Servicer 

mtf§2  »    ^   ;     ,  . 

Bra  pobtamptiffl  contract  of  nmrria^  betweeit  Robett 
taiqia^tttf  of  6afm»traftd«i,  Md  H^n  Jolmsoii  (m 
171))  dM  fc^meir  isiettled  his  estate  of  t^UMtraddaimpoQ 
the '  said  Robert  Colquhoun^  and  tbe^  helra-lnale  of  his 
'  \Mj  of  ttti9  marriage  y  wUom  failingf  his  heirs  and 

*  iMgiieea  whittsooieveF/  6e. 

Tho^eafter  (in  1771)  Rcfbert  CIotqiAoto  «M€uted  a 
strict  entail  of  the  dstetd  fyf  €lamstraddai»<  By  that 
deed  he  spoiled  his  lands  td  *  James  Gol^jpihouDy  ngr 
'  eldM  #00,  and  the  heirs  whatsometer  of  his  body; 

*  whom  faiHng,  to  my  other  hAtB  of  tailzie  aftjet  nam- 

*  ed/  The  deed  eodtained  a  precept  of  sasiue^  and  also 
h  procoratory  fof  resigning  the  lands  into  the  hands  of 
^t  sapc^ori  in  ordv  to  &e  granting  of  '  new  infeft- 
'  meat  of  th^  teme,  tb  be  made,  given,  and  granted  to 
'tliesaid  Xames  Ck>lquhoun,'my  ddedt  son,  and  the 
'  hdrs  whomsoever  to  bfe  proeiteated  of  his  body;  whom 

*  fialing,  tb  Walter  CEolquhouB^  mei^chalit  in  Glasgow, 
'  xdlj  second  itoii,  and  the  hijirs  whcxmsoe^^  to  be  pro- 
^  treated  of  liis  body,*  &c. 

The  granter,  however,  tes^ifves,  ^  not  only  my  own 
^  BEnreftt  oF  the  lands,  and  otimrs  before  dispon^  but 
'  aho  (nil  lidttrer  and  liberty  to  me  to  seU,  alienate, 
^  BiiA  ifaipignorate,  or  dispone  the  said  lallids  and  others, 
\  or  any  part  thereof,  and  tb  revoke,  alter,  innovate, 
^  er  change  these  pnesents  in  w^le,  or  in  part>  ^  any 
'  lioie'of  m^  life,  even  upon  death4ied^'  ^. 

Thereafter,  (ih  1781)  Robett  Colqnhoun  encuted 


fM 


IffiCmONS  OF  TISB 


N#.tJ 


*^sS^^^^  a  thist-dfspoStkm  of  hia  cetfttai)  wHh  dif«rtjkOB0/t 

coiq««iouB  fk  the  trustees  ta  make  paymept  o(B  l|i«  4ebt8f  and  to  ,n 

Goiquho^n..   cord  the  entaik    He  died  in  17*?;  W*  tfee  trusty 

jfntbond  and  who  entered  into  fiossesfi^On,  recorded  the  entail  UHtb 

pjfl!;^^   register  of  tailflBles  in  1788. 

J^  James  Colquhoun,  the  eldest ;  don  of  the  eptaao 

and  institute  in  tiie  entail,  predeceased  his  father^  loi 

died  without  issue.    WaK^r  Colquhoun^  the  seomi 

son,  who  was  n  merchant  in  Lwd<Ai  aiij}  agaifi 

-whom  a  commission  <^  bankrupt^  had  issuied^  die 

in  1802,  wiUioat  having  made  np.title^  or  in  Vofm, 

interfered  with-  the  estate.    Upon  this^  ev^nt,  fais^ 

Robert  (the  diarger)who'wa»  the&ia  theWfBtih 

dies,  came  to  Scotland^  mid  fi^  iseme  time  acted  mii» 

his  grmidfather^  trustees  in  managing  the  est^.'  Ii 

1805.  he  retumed^  to  the  West  Indies^.  afiMr  :gr9littt| 

a  deed  of  factory  in'  favour  of  cerl^  imttviduBlf 

;  whereby  (on  the  narratave  that  he  had  not  yetma^ 

-  up  titles  to  the  estate  of  Camstraddan)  he  gimt« 

*  them  full  power  to  estaWoh .  and  make  upiS^di  title 
'  in  my  person,  by  general  oc  specialifertieei  ^mA^ 

' '  wise,  as  hdr  to  my  .said^gi9aiyd&iJier»<  a»  shaUiriiJ 
'  thought  necessary  to  vest  a&d^  CMaplejUMt^  fyii  ^jn^ 

^  to  the  said  land?  in  my  person/  rXhl^seiipailil 
granted  asub-commisskm  in  fovourdf  Jifr  Gfeo^gellu] 
lop,  autboriding  him  to  purchase  hrieveai^iliQi!«fieKiiq 
^  the  said  Bobett  Colquhcmn  .bdr  of  .tailflEJedaadoifni 

*  vision  in  geneml  to  the^said  deceaiM  BobeffcKiQfil 

*  quhoun  of  CanJkstraddan.'  .       •  •  s^n^r^  ^: 

Thereafter,  a  geftusral  «enrioe  was,  in  W9fi^^^9tB^ 

in  favour  of  iftie  tharger  m  heir  of  talkiie  and  pm 

»«vision,  not  of  his  unde,  James:  Gcdquhoun,  thd  itfsti 

*tute  in  the  entail,  bnt  of  his  grandfather,'  the  etitalW^ 

and  an  instrument  of  sasine  was  afterwaDd^fexp^ri 

his  favour  on  the  precept  ia  the  entafly  andriM|9jM 


corded  in  the  general  n^teroLentbil(i«' 


yi^4P^ 


^Vfm  Ui  ratark  to  ChMlatid  kk  Wlfi^  Bobert  GoU  ^^^^^ 
ybtti  (disflniming  tlie  {WMMdia^  of  kis  cottoiis-cdiqiiiMtt^^  . 
nemin  muftiii]^  up  titled  under  the  entaO)  applied  ^^^^HT 
to  ft  ^ttMs  Colquhomi,  Ibe  raperior  of  the  greater  HMma  Md 
flirt  of  the  lands,  for  an  eiitjy  as  heir  under  the  an<^  ^^ 
dflitiirrcsOtuB^oftte  estate;  and ^ftrecept ofcbire^^ 
mM,  imihx^aiiig  him  to  be  hiftelC  in  the  estate  of 
flnrtrniias^ M  keare^ and lawfidhdr  of  fafs  grands 
ltlka^}ilb€olq^Md^  was  aeeoidhigly  granted ;  he^at 
iteiflitt^titiie gcantfritg^^an  flsiiigfmtSoa<if an^ 
ifehi  hi'his  pesraon  tb  reduce*  tiie  "^entall,  aoid  binding 
ttttelf  ta  grattt  a  sufficient  legal  tHle  to  ti!e  lands. 
ftiOlfa'April  IfliiS,  a  mhiute  of  sale  <tf  the  estate  was 
naU&hfUtweet  Mr  Colquhoun  (with  consent  of  his 
in)  aad'iSir  James,  hy  whieh  >  tiie  latter  agreed  to 
pfflaHfiM,  as  the  price  of  the  eitate;  and  the  sum 
if  Li6M»  wtt  paid  down  at  the  time.    On  the  S9th 
Afrii,Ur  Oolqufaoun  took  ^  infeftment  on  the  precept 
fifdbv  €OMAtf^  imd*  his  ibfctftment  was  recorded. 
'""'h  Aese*  droomsfanees,  the  question  came  to  be, 
lAMherMr  Colquhoan  ooidd'  give  a  good  title  to  Sir 
Ibiei^'or  whether  be  was  bound  by  the  entail,  and 
kj^'tiie  piooeedi&ga  and  titles  which  had  been  made 
ij^fiiapexteon?  '  * 

'^'tt^wder  lib  t^  this  question,  setrefal  acttois 
rae^btoagfat*  before  the  Conrt.  Sir  Jameis  CoK 
^dlotoibnniglit  a  mspenaion  af  a  threatened  charge 
fe^^Afneii  vC^'tifeepdoe^of  theestete;  and  he  also, 
(mmtne  of  the  assignation  ta  that  effect  fipom  the  set^ 
i^lfeiofigbt  an.adkmfbr  reducing  4he  titles  which 
^  barn  mada^  i:^  in*  ibm  pecsoB  of  ICr  Colquhoun ; 
MiOMilalteriiaJBedatt  action  of  declamtor  of  his  own 
liibtiiteviakr^^aalevand^Ndaetionof  ttedeedof 
ttliiHiaadKie^Mititlea  wUch  had  been  made  up  ia 
^^aranu-  •ObvttatiaistimrbsiCDnvtned,  as  defenders, 
ii«  siAstitnteAaiia  imder^be  entaiL  ' 
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le  Dec  1820. 


CulqtiluMin  fh 
ColquhottOf. 

JJu9kand4md 

Wife. 

TaiiMie. 


The  liord  Otdkiaiiyf  okdered  4(fMee,iia  mA^  lo^iv^r 
the  cause  to  ithe  Court. 


1.  T^ecbacgfr  is  )iei^^a|e  an^of  luxe  of  tlje  fyxof^ 
lyiof  Q^tquhou^  ^f  C/^msfcra^daii,  ^d^heis^idfo  ^ 
<rf)the..i»a»ri§geiC)!f  \\&,  gyaji4&t^  ^.gp^^mq^iifr 
In  th««e  4?liwact€^,  .j*e  .bad ^a^^iglit  40,^1^^/1^^^ 

tjiie.^uarriage  oj^traet  .waapo^tiufp^al^  it  .was.  qf^|:9U^ 
his  j^aqdyu^hf r  l^vipg  given  ,up^^r/claim:pf,f^ 
and.  Jus  r^kttB^  a^d  haying  dis(;hA£g^  the  claWr  0' 
1^  exf  cHfapss/pr  naarest^kiaijr^ftherhi^ 
i^c^mI]B{aI^9^;  Hephunit?3rown,HQUseof  Ifords,^ 
4une  ISI4,  ^<w>.,iS^/)or/!^,  ii*  942.  .  In,  Qoxmfffipf.^ 
ther€fiore,:pf  the^iM  ^editi  thus  vest^  in  hi|a#  tbe^p^fi 
fi^pr  lia<^,  ^s^eir  lender  the  ^arr^ge  qojp^t^^,  ^  ^'^ 
to,  set  taside;  any  deedj  restricft^  or ,  alteidi^  ^e  Xi^ 
vested  in  hiu^l^y  it  j  M^nro f.  Moni^o,  13th^£^K.]fjBJ0^ 
Nqith^rnwaS)  t^ie.  rights  cut  off  by  pre^riptipn;  %^^ 
tU>the'4e9th  of  the  .entisiler  in  1787^  ^i!e.;i^a^#(l 
fOG^  for  AQ^a^¥>n  ib^i^  hroiugbt ,  far  jhe  purj^^fr^ 
iettingjasiilei,^  d^  pf .  en^l  (^hi(^>Tf^ds  ipcYOf^ 
by  the  granter) ;  so  that  the  heirs,  pf  .^e  ^9^1117;^ 
Fere  non  valemtes  qg^e  ^  c^fn  *  ^S^tu,  /^  JEfsi^^Bf  <iil 
tit.  7,.f  87 ;  Jackie  4?.5tew«rf,  ^Ulj^l^^Stair^ 

ritforaM04);  .E.,of,I^4frfai€^^t  y^ 

28th  F«b..  1^66,  iSltoV,  /f^i>r.  11^206) ;  J0,4)^4*ajja?|?T 

dalep.  IJ. ofTwo^ple^gSi^h; J[an.i;t678i/i^^ 
lhl98) ;  lE^rawn  ,fj.  Hcfi^iufn,  §th  .^if\fr  ?eft%#Wt 
rJMbr.  H,2P8U  Ip,if».«>.>l^«^  l^JBebi<J§p^.lfW 
fjtfor.n^a).  v^ 

,  S{,  Thcj^pyi^e  e^qfi^e  \^  ^tmp  jpf  .ithe^KW*?''iW 
lifir  ,of  :flo|^^»  ^d  t|ie-  aup^tfi^^t :  i^jpersuppp^jXlJ^^ 
i^ot  autbsRg^ed  by, Wp; i tjUe  Q^ly.powr ^)^vgrppS?4 
having  been  *  to  mf^ke,up!6ttch  t^^es  in  jajy^pe^iW^J^ 


jTas?.       cotmT  OP  SESSI0W,  nm 

'  general  or  speaal  Befvice,  or  otherwise,  M  heir  to  ^  *«^  ****• 

'  my  said  grandfather,  as  shall  be  thought  itectssarf^i^i^^^^^ 

"  to  vest  a  fill!  atid  complete  Tight  to  the  said  lands  in^*4w^^' 

'  my  person/    Btit,  at  any  i^te,  faaiin^  been  expede  mMamd  md 

wiile  he  was  ignorant  of  his  ri^ht  under  the  itiarriaffe-  ^^^^i^^  . 

«Mbact,  th^7'  w^re  HaWe  to  ^reduction.   Iliat  ig^o*^!^- 

mice  v^  a  sufficient  answer  to  Bhy  plea  or  pretext  that 

lehomtilogtfted  the  cmtail ;  Slrih  BAH.  tit.  S,  §48. 

S-Blitthe  tli3e  nnd^r  the  entail  whicfa'' wte  made  u|) 

bfavohrbf  thepctrsner  w^  fendallf  inept,  because  he 

wis  kefr^d'heir  6f  tailzie  to  his  graicfdfkthery  the  makeir 

of  the  deed,  instead  of  being  served  heir  to  his  uncle, 

laoiies  Col^uhothi,  &e  itistitdte  in  the  entail.    Sueh  a 

fifle,1)^liig  ex  J^acie  null,  could  not  depifve^  tftte  •  pui<. 

$aer  of  the  powers  and  rights  't)therwise  eompetedt  t6 

lAin ;  kAd  it  ought  to  be  reduced  and  set  aside  as  fdto- 

geflier  erroneous.    Nothing  is  more  settled  as  a  prin^ 

€fpie  of  the  taw  of  Scotland, 'than  that  a  diq>enee  does 

not  take  by  service.    He  is  not  an  heir,  and,  conse- 

^ntly^  th^e  is  nothing  to  take,  as  siieh,-  out  of  the 

*^MditQs  jttcen^  of  the  disponer.  »  Although  <he  dis- 

'positron  may  remain  in  the  pdwferof  thc^  granter  until 

IBs  Jeatfi,  and  the  Hght  of  *  die  diSponee  is  therefore 

"SefeasiMe,^  the' feudal  title  can  only  be  completed  by 

infeftment  being  taken  ttpbn  the  dlspdsHion.   It  makes 

BO  difference  that  the  institute  predeceases  the  grantel^. 

b'|ioit(t  if  feudaT  form,  there  is  a  right  of  feeeonVey- 

el*hy  Ae  tehns  of  the  disposition ;  and  wheth^  tb*t 

SrAiiplit^a  by  infefterent  in  Ae  person  fiPthe  dispd- 

iiefe;^a^ng  upon  the'  deed,  or  temains^  personkl^  i^tlll  ^it 

isiiec^ssary  that  ^^  h^ir*»f  ight  ^hohld  b^  compieiod  by 

•crVice  to  the  individual'  to  Whom,  frbto  the-  ilerms^bf 

tledfepontibn,  the  fee  is  convey  W  ;  L6rdBtr&ihnaver 

f:T>iik*rdfDotiglad,«dPfeb.  Vm.'^em:Bec^(Mm^. 

1«3W);  Gdrilon  6f  C^Wfen,4»Ah*NdV.^lTHB9,-«8». 
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i9B^^(Mor.  15,884.);  Gampbell  r.  CampbeU,  28tli  Nc 
coSun  P.  1770,  (Mar.  14,949) ;  Baillie  r.  Clark,  28d  Feb.  180 
CuiquhouiM.  Dyke  v.  Boyd,  8d  June  1818 ;  Ersk.  B.  iii.  tit.  8, 
Husband  amd  78;  Hay  1^.  Hay,  80th  June  1758,  (Mar.  14,869 
p^ipiimu  Kttssell  «•  Ross,  8l8t  Jan.  1792  fMor.  10,800) ;  Do 
glas  i;.  Stewart,  22d  Feb.  17&5,  Fol.  DkL  (Mi 
15,616). 

As,  tiierefore,  no  valid  infeftment  containing  the  1 
.mitatioBs  in  the  entail  has  been  expede,  and  the  pu 
«aer  has  made  up  regular  titles  to  the  estate  ipfee  sia 
pie,  the  ratail  is  not  protected  by  the  statute  1685. 


PJepided  far  Sir  James  Colquhoun  in  the  suspeo 
sion,  and  for  the  substitute  heirs  of  entail  in  the  ac 
tion  of  declarator  and  reduction—  ^ 

1.  The  marriage  contract  between  the  pnrsuei^ 
.grand-father  and  grand-mother,  being  apostnuptif 
one,  was  grat^itous  so  far  as  the  children  of  the  mat 
riage  were  concerned.  It  was  therefore  revocable  tg 
the  pursuer's  grandfather ;  and  he  accordingly  did  re 
voke  and  alter  it,  by  executing  the  deed  of  entail, 
which  is  not  only  a  valid  and  binding  settlement,  aj 
against  his  descendants,  but,  in  virtue  of  the  statute 
1685,  is  valid  against  third  parties,  or  the  public  at 
large,  as  it  has  been  recorded  in  the  register  of  tail- 
.£ies. 

2.  The  marriage  contract  being  conceived  in  termi 
of  the  present  tense,  an  immediate  claim  for  iniple- 

.ment  vested  in  the  parties  interested ;  and  none  sfu^ 
having  been  made  until  now,  all  right  under  it  is  lofit 
by  prescription ;  Stair,  B.  iii.  tit  5,  §  4 ;  JSr^i.  B,  in. 
tit  8,  j  88,  78 ;  M'Conochie  v.  Greenlees,  12th  SiA. 
1780  (Mar.  18,040;)  Majendie  v.  Carruthers,  l6di 
Dec.  1819,  affirmed  on  appeal  in  1820,  2  BKgh, 
.Rotttledge  i;.  Carruthers,  19th  May  1812. 


-.."•\i 


»a.  is.         COVkf  OF  SESssio:^;  J41 


S.  A  valid  infeftnient  has  been  taken  uMer  Ae  en-^***^^'^^ 
taB,  executed  V  t^e  late  Rpl)ert  Colquhoua  of  Cam-  coi(i«iioun  v. ' 
rfaMea— i^4  Because  ttie  fafetoiy'gfanted  bf  flie'pur-  Co>i"houng. 
AKT  virtually  authorized 'bis  coinmi^ioners'  to  meike  ffnabojid ^nd 
ip titles  tabim under  th^  entail;  and,  2i/^,  As  the ^^^^^^^ 
entafler  reserved*  his  liferent'  of  the  property-;  with  J^^^f^^^ 
fill]  power  to  sell,  alienate,  and  impignorate  or  dis- 
pcme;  and  as  the  deed  never  was  delivered,  be  must 
beheld  toiuive  died  in  the  fee  of  the  prbperty ;  for  as 
Jtmes  Colquboun  predeceased  bini,  he  neve^  became 
inject  the  institute,  and  never  oblfaibed- aiiy  ^harat5^ 
to*  under  the  entaiL    The  entailer  never  was  truly 
fivested  of  the  fee  of  the  property;  it  was  only  by 
iervice  as  beir  to  him  that  a  title  could  be  made  lijp ; 
3H  i.  57-^9,  note,  4th  edit;  TuinbiiBs  i>.  Turn- 
Wfs  iVustees,  I2th  Nov.  1822,  Shaw  akd  Dunlop ; 
Bafflie  r,  park,  2Sd  Teb.  1809 ;  M;KenzIe  r.  M*Ken- 
He,  24th  Nov.  I8l8.  ^Tbe  same '  |irincif)Ie  has  becfn 
%lied'to  trusts ;  Donaldson  and  others  r.lSir  Liido^ 
nek  Grant,  lltb  March  17^6  (Mtr:  %€^9);  Camp- 
.tefr..8peirs,  14tb  Dec.  1790  (Mcr.  6658) ;  Lockhaft 
>.  Ungate,  19th  Feb.  1819. 

At  the  advising^  it  appeared  to  their  Lordships  that 
ttie  marriage  contract,  though  posthuptial,  could  not 
k  revoked  by  the  husband,  while  the  entail  could  not, 
m.ft^  circumstances  of  the  case,'  Be  protected  by  pre- 
Jmption.  The  only  question,  therefore,  which  It  was 
^ecosary  for  the  Court  expressly  to  decide  was,  as 
to  t&e  titk  which  had  been'  made  up  udder  the  en- 
^  in  the  person  of  the  pursuer,  by  his  commis- 
MaerEf,  Upon  this  point.  Lord  BaJ^ay  observed, 
dut  the  mode  which  had  been  adopted  oi  making 
^P  the  title  by  service  as  heir  of  entail  was  al- 
together inept.  The  entailer^  although  under  an 
obligation  created  by  the   marriage  contract,   held 
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Serviet. 


*l^!tJ!r  *^^  ^^^^^  ^^  ^^  simple;  and  in  the  entail  wUcl 
Coiquhoun  v.  ^^  exec^ted,  he  disponed  it,  not  in  favour  of  hirasell 
coiquhouin.  b^t  to  his  eldest  son,  nomimtim,  in  fee-  By  it,  there 
jjm/jandand  fore,  no  i^ht  of  fee  was  established  in  him.  Thi 
pr^s^ipiUm.  ^^^y  '^g***»  though  a  personal  one,  was  vested  in  hi 
son,  the  disponee ;  and  although  the  latter  predecease 
his  father,  his  Lordship  held  it  to  be  q^uite  clear  tha 
it  was  necessary  for  the  next  heir,  in  making  up  \ 
title  under  the  entail,  to  take  out  a  service  to  the  in 
stitute,  both  to  shew  that  the  institute  had  failed,  am 
to  take  out  of  his  h^Bredilaa  Jacens  such  right  of  fa 
as  had  been  vested  in  him  by  the  disposition- ia  tb( 
deed  of  entail.  The  service  to  the  entailer  was  al 
together  inept. 

In  this  opinion,  the  rest  .of  their  Lordships  concur- 
red. The  Lord  President  obserVied  that  there  was  nc 
doubt  that  the  entailer,  in  virtue  of  his  prior  rightSj 
remained  fiar  to  the. extent  of  the  powers  he  had  re* 
served ;  but>  in  point  of  form,  he  was,  by  the  en^il, 
divested  of  the  fe6,  which  had  been  conveyed  to  his 
eldest  son,  James  Colquboan,  out  of  whose  persoiv  ii 
a  title  were  to  be  made  up  under  the  entail,  it  wa^ 
necessary  for  the  next  heir  of  entail  to  take  it  by  a 
service.  -  •   •  ,  .        « 

Lard  Craigie  observed — That  there  was  no  ?oora 
for  the  doctrine  of  homologation  in  the  present  case, 
in  which  the  only  question  was  with  regard  to  the 
right  of  a  purchaser  upon  the  faith  of  the  records. 


Tlie  Courts  therefore,  (in  the  action  of  reduetiop) 
sustain  the  reasons  of  reduction,  and  reduce  and  dei 
elare,  &c.  in  terms  of  the  conclusions  of;  the  lib^ 
but  fipd  no  expenses  due  ;^  aud(iathe  suspcaisio^) 
they  repel  there^sonsi  of  suspension ;  find  the  Mt^^ 
orderly  proceeded.;  aqd  find  the  suspender  liftUe  to 
the  charger  in  the  whole  expenses  of  the  pr^p^  ^ 
suspension/ 


Ih.  S&  COURT  OF  SS^BUCm:^  U9 

imUfnriam,  Ocdiiunj.  For  JUdiot  ColquhcMiti,  F«^' 

ktmySmu^ord,  Graham  Speirs^  .  George  Dtrnhpi^ 
KT.  S.  Agent.  For  Sir  James  CoIqnHoun,  S6l.-Gen. 

(Bcpe)  Fareyih.  D.  FiihtTj  a  9.  C.  Agent  Fof 
AeSoiittitiite  H«i«  ef  Eatttl^  Gremshk&y  J>.  Mae. 
Fwiane^jm.  Gibson  4*  ffedOTg  W.  &  Agents.  JE>. 
ClerL 


SBCONB  DirmwN. 

Ko.  XXXVf .  18  DeeembUr  1S98. 

KELTIB 

against 

WILSON. 

PlocEss.^— Dti.i6£KCE.^— L  A  sist  gratited  M  a  hill 
^nupeMitm  gfop^  ^  ^SUgenee  of  poindings  as 
w^aspersenal  d^genee^  dwing  the  cufteney  of 

Ih  An  mierloeufor  on  a  hiU  ef  suspenakm  ordering 
iihheamwered  mihtn  a  Umiled  Hmef  meantime 
»ifyig  execution^  and  to  he  intimated,  *  hut  on  cau^ 
'  Umonfy,  and  not  otkermse/  i»  underetood  to  stay 
iB^ene&  during  Ae  eurrencif  of  the  time  allowed 
fir  answering  and  ^finding  cautian,  alAougk  no  eau^ 
imhueeheenqffered. 

V 

Wtt^gO)^  charged  Keltieby  letters' of  boning  obtain^ 
cdtti4i  bond  and  assignation  to  pay  L«£12.  IBs.  7d« 
S^  prasented  a  bill  of  attspenaion,  on  which  tha 
Ufd  Orduiary  (Cringletie)  pronounced  the  fbUowing 
n«a)Mitor,  8th  Augnat  18918:  '  To  see  and  answer 
*  Wittflii  fottorCeaH  ds^s ;  me«b1i6ne  slatur  execution ;  and 
'  ^  ^  HftlnnUfed)  but  on  caution  only,  and  not  other- 
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18  Dee.  1828.  <  ^l3^*    After  obtaining  this  interlocutor,  the  sui 
Keitie  v.  wiuP^'^^^  (before  offering  caution)  proceeded  to  advortie 

^^^ a  roup  and  to  sell  part  of  his  effects.     On  the  20t 

Augui^t,  being  the  twelfth  day  after  the  date  of  tb 
foregoing  interlocutor,  the  charger  proceeded  with  hi 
diligence  by  poinding,  in  common  form,  the  whpl 
stocking  and  effects  belonging  to  the  charger,  for  pq 
roent  of  the  sum  contained  in  his  assignation.  Son 
days  afterwards  the  bill  of  suspension  was  refused '  i 
*  respect  of  no  caution.'  Anew  bill  was  preaentie 
on  the  following  day,  praying  to  be  passed  withoi 
caution;  and,  on  advising  it  with  answers,  theLoi 
Ordinary  passed  it  ^  on  caution/ 

The  suspender  applied  by  petition  and  complaii 
against  the  charger  for  contempt  of  Court,  in  proceec 
ing  with  his  poinding  on  the  SOth  August,  in  face  ( 
the  sist  contained  in  the  interlocutor  of  the  8th. 


The  question  was  argued  in  cases,  in  which  the  jri 
spondent  {chwg&v)  pleaded — Firsts  That  the  sist  ope 
ated  merely  as  a  stay  of  personal  diligence,  and  did  n< 
prevent  a  poinding,  which,  when  not  followed  by 
sale,  is  merely  a  diligence  in  security  to  prevent 
debtor  from  disposing  of  his  goods  fraudulently  to  tl 
prejudice  of  his  creditors ;  Stat.  54  Geo.  III.  c.  18 
^  4  ;  Millar  r.  Wilson,  19  Feb.  1749  (Mor.  15,148] 
TuUis  V.  Whyte*s  Creditors,  18  June  1817 ;  mABei 
ii.  67  (4th  ed.) 

Secondly^  That  a  sist  granted  conditionally  in  tern 
of  the  interlocutor  of  the  Lord  Ordinary,  '  on  cauti( 
*  only,  and  not  otherwi^,'  had  no  effect  to  stay  dij 
gence,  until  caution  was  found ;  Tait  v.  Gordon,^ 
July  1828. 

The  Court  was  unanimously  of  opinion  that  tl 
former  plea  was  ill  founded,  and  that  a  sist  of  execi 
tion  granted  on  a  bill  of  suspension,  operated  during  i 
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ctmency  as  an  absolute  stay  of  all  diligence,  whether  *®  ^^-  ^^^ 
against  the  effects  or  person  of  the  debtor.  ^^i^^  ^^  yy^ 

Their  Lordships  also  expressed  an  opinion  that  an  ^^' 
iotorlocator  in  the  terms  of  the  Lord  Ordinary's  of />fo^«„. 
Ml  Aagiist  operated  a  sist  during  the  currency  of  the  ^•'•^'^ 
term,  in  which  caution  was  allowed  to  be  found ;  but 
that,  in  the  present  case,  on  account  both  of  the  ambi- 
gaity  of  thjs  interlocutor,  and  that  the  respondent  had 
proceeded  with  his  diligance  in  bona  fide  belief  that 
he  WHS  entitled  to  do  so,  and  also  that  the  complain* 
crhad  suffered  no  damage^  the  respondent  should  not 
he  subjected  to  penalties  as  for  a  contempt  of  Court. 
The  Ijord  Ju^tice^Clerk  remarked  that  the  report 
of  die  case  of  Tait  v.  Gordon,  Sd  July  1828,  Fac. 
ChK.  appeared  to  go  too  far  in  representing  the  Court 
to  have  held  that  it  was  competent  to  proceed  with 
the  diligence  during  the  currency  of  the  sist  under  a 
siffiilar  interlocutor.  Whereas  in  that,  as  in  the  pre- 
fioit  case,  the  Court  had  only  assoilzied  the  respon- 
dent from  the  penal  conclusions  of  a  petition  and  com- 
]daint  on  account  of  the  ambiguity  of  the  interlojcutor 
whieh  sisted  execution. 

'7^  Caurtf  therefore,  *  In  respect  of  tlie  special  cir- 
'  caiDstances  of  this  case,  dismissed  the  petition  and 
'complaint,  but  found  no  expenses  due.'* 

^  ^^ffr^%  CwnfighamCf  Neaves.       Alt.  Skeney  Thomawi. 
James  Greiff^  W.  S.  and  Parhf  Agents.       F.  Clerk. 

U. 


.  *  In  xeference  to  what  is  stated  above  with  regard  to  the  inaccurarj  of  the 
n^  of  the  case  of  Tait  o.  Gordon,  the  reporter  of  that  case  feels  himself 

*  aSUdmpMi  (though  with  much  reluctance)  to  subjoin  his  note  of  the  observa- 
ttoBs  which  were  made  upon  it  bj  the  Court  a  few  days  after  the  date  of  their 
I'tvdihips*  judgment,  at  the  first  advising  of  the  case  collected  in  the  text. 

When  the  case  of  Keltie  v.  Wilson  was  moved  in  Court  upon  the  8th 

*  jQl)rl628,  thecooDsel  for  the  respondent  founded,  at  the  Bar,  on  the 
.  iniiympii^  pponf^sipf^  on  the  4th  of  the  same  month  in  the  case  of  Tait  o. 

Gor^^^pcertaining  the  import  and  effect  of  the  interlocutor  in  question, 
^#tt» th«-  9f^fmi/U  counsel  objected,  that,  supposing  the  decision  were 
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WILSON  AND  BORTOIWICK, 


Servitude.—-^  ^ermtude  agmin^t  building'  cMUUu^ 

ed  in  a  minute  ofude  or  MigiUi&n  to  grant  a  dim 
position,  by  a  party  wd  infeft  in  the  prcper^ 
Jbufid  to  be  ineffbctmd,  not  hMing  eniend  the  sub> 

sequent  titles  upem  mhieh  possession  had  fM&msA 
for  forty  years,  {ddtough  it  wAs  txmditicmed,  inihe 

mnute  qf  s(de,  Aat  Urn  serwtit^  skmldbe  inserMl 

in  the  dispositum  1o  be  granted. 


i   i     k. 


imly  applicid[>le,  the  tesponiMt  fM  iU)t  Matecl  fn  tli«  mxArd  *ny  phtt  ia 
)aw  which  entitled  him  to  avail  himself  of  ^..^e  had  nt^^fHsmfed  thMI^ 
order  for  stajring  diligence  was  Inoperative  while  caution  was  not  found. 

Lord  AUoway  read  the  Krords  of  the  interlocutor  in  the  case  oif  Talt ;  an4 
pbwnred  that,  when  that  case  was  advised,  he  )MlMss^  IOb  ffsn  prwttioi, 
when  officiating  as  Iford  Qrdinai^y  oo  the  Btlls^  to  have  l^ieiiy  .never  t9 
sist  execution  tUl  caution  was  found,  where  the  suspender^s  plea  appeared 
doubtful  $  and  that  hfc  Lordship  b«d  imdeiTstood  that  other  Lords  Ofdi. 
nary  had  followed  «  similar  ooursob  Iq  the  present  cas^  the  Words  of  th« 
interlocutor  import  that  execution  was  not  slated  for  one  moment  till  caut 
tion  should  be  found.  The  words  are  even  stronger  here  than  those  iQ 
the  case  of  Tait.  Hut  here  the  difficulty  Is^  that  there  is  no  oortespondiog 
plea  by  the  respondent -in  the  tvcffrd. 

LordGlenlee  thought  that  the  words  of  the  interlocutor  in  the  present 
case  were  more  explicit  than  those  in  the  case  of  Tait  and  Gordon.  But, 
in  the  latter  case,  the  prayer  of  the  bill  was  for  suspension  *  in  comittoa 
*  form,'  which  means  on  caption.  Whereas,  here,  as  the  prayer  was  alterr 
native— with  or  without  cauth)fek-i-!t  was  necenaty  to  say  something  in  tht 
Interlocutor  about  caution. 

The  Lord  Juatiee^Clerk  obBervied^thM  thete  tpti  tip  defence  on  the  re^ 
cord  similar  to  that  in  Tait*s  cfla^  I  am  not  Ibr  dt^Ming  the  point  noff 
urged  from  the  bar  for  the  first  time,  without  fkrther  con^deration.  we 
may  yet  be  obliged  to  retrace  our  steps  in  the  case  of  T^  and  Gatdtit- 

Th0  Courtf  accordingly,  <  allowed  the  respondent  tb  amend  hi»  P^**? 
f  law  ;*  and  th«  t^sult  wts  as  stated  in  the  text.  .  r 
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The  late  Mr  John  Dove,  having  purchased  a  sittajl  ^^^^  ^^ 
property   at  Lanrieston    from  John  Adaro»    divid-sivnghtw. 
d  it  into  two  lots,  upon  each  of  which  he  built  a^^^°>^^' 
Avriliag-^house.    Oae  of  these  he  o<!seupied  himself;    senUude. 
Hie  other»  with  the  garden  attached,  he  sold  in  1771 
to  Mr  Borthwick  of  Crookston.     At  the  time  of  this 
nle  to  Mr  Borthwick,  Dove  had  not  got  his  title 
from  the  peiMn  Inim  whom  he  made  the  purchase ; 
nd,  therefore,  he,  on  ISth  April  1771f  executed  ah 
oblil^ation  narratiug  tlie  sale  to  Mr  Borthwick,  and 
«iaiowledging  receipt  of  thd  {nice,  and  binding  him- 
lelf  to  grants  valid  disposition,  and  to  deliver  a  suf- 
itieDt  ptogfMs  along  with  the  disposition.    The  ob- 
figttios  contained  this  clause  :  '  It  is  hereby  agreed, 
'  that  no  building  wliateVer  shall  be  raised  or  erected 

*  an  the  foresaid  garden  belonging  to  me  farther  west 
'  than  the  line  of  the^  Wester  ride  walls  of  my  house ; 
^  and  that  while*  and  so  long  as,  the  said  John  Borth- 
^  vide  and  his  foresaids  shall  think  fit  to  hold  thtir 
^  {mrebaae  of  me,  and  my  heirs  and  successors,  we 
'  shall  enter  them  therein  gratis,  without  any  com- 

*  pasfti<«  whatever ;  and  for  that  effect  shall  grant 

*  tf  Wfits  requisite  and  necessary — ^the  writs  being 
!  alTV^ya  famished  and  expede  upon  their  proper 
^eluffgM  and  expenses;  and  these  obligations  shall 
'  flbo  be  entered  in  the  said  disposition.' 

The  tranaacticm  between  Mr  Dove  and  Mr  Borth« 
wick  remained  upon  this  footing  till  the  year  1777, 
vben  (Mr  Dove  having  died  in  the  mean  time)  a  dispo- 
tttioB  was  granted  by  his  son  and  his  tutors.  That 
disposition  had*'not  beeti  seen  for  many  years,  and 
coqU  not  be  recovered  Ht  the  time  the  present  ac- 
tioB  ^ms  nraed.  But^  in  the  same  3rear  in  which 
k  obtained  the  disposition  to  the  pro^rty.  Berth-* 
wick  executed  a  disposition  in  favour  of  himself  in 
IM^«nl^  koA  his  ^Id^st  foU  rii  fee  i  ahd  imfnediate- 
I7  aEterwnda  he  obtaiMd  it  charter  of  resignation 
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*^^?«^/feom  the  Magi^rates.  of  Eai^ilw^        .This  4isim 

swiight  V.     sitiou  executed  by  Mr  Borthwick,  apd  the  charter  d 

Wilson,  ^    resignation,  contaiiied.  aU  tliQcle^ges  in  the  obligai 

Servitude,    tiou  executed  by  Dove^  with  fheexeeptipn  of  the  sevi 

vitude  agaii^et  buUdii^gipf  ifhich  no  notice/ waa  taken 

Nor  did  that  clause  of  servitude  eater  Qito  aay  of  tiM 

subgeqiient  titles  of  the  propei-t7v:  '^■ 

The  prope|:ty  inimediately  a^l'^il^  ^^  Berths 

wick'89  which  Mr  Dove  had  occupied  himself  during 

his  lifetime,  was,  sometime  after  his  death,  sold  to  Mi 

Sivright  by  Miss  Dove,  wbp  had  succeeded  hei^ther. 

The  dispositioA.  contained  a  c]^i4^eof  warrandice  of 

th^  property,  as  *  freQ  fro^i  all  burdi^ne  aod  iaciii» 

*  brances,  and  grQunds  pf  eyictjoQ  at  all  hand<  and 

*  against  all  deadly,  as  law  will/    None  of  Uie  titles 
of  this  property  made  any  Qienlion  of  the  servitude: 
Mr  Sivright  having  agreed  to  sell  this  property  to  a 
person  of  the  naine  qf  Nicol,  for  the  purpose  of  erects 
ing  buildings  t;hereon,  he  wa9  interpelled  from  com- 
pleting his  agree^|e^t  by  l^lr  Bprthwick,  upon  tke 
ground  of  the  above  servitvde  against  buildiug;  c(m^ 
tained  in  the  minute  .of  sale  or  obligation  executed  by 
Dove  in  the  year  1771.    Sivright  then  raised  the  prei. 
sent  action  against  Wilson,  9s  representing  Miss  Dove; 
from  whom  he  had  obtained  his,4ispositionf  founding  on 
the  clause  of  warrandice ;  and  ooncli|ding»  that  thede^ 
fender  shou)d  either  obtain  a  valid  discharge  of  th^ 
servitude^  or  pay  (he  pursuer  the  whok  loss,  iajoryi 
and  damage,  which  he  has  already  sustained,  or  majr 
hereafter  sustain  by  and  through  the  reetfictton  of  fai*^ 
^ight  of  building  on  his  said  ;property. 

Ih  defence,  the  defender  pleaded  that  there  m$BM 
foundation  for  the  alleged  servitude,  no  mentioa  boiiigi 
made  of  it  in  the  titles  for  more  than  40  years,    ^    ' 

The  Cpuyt  having  ordered  Mr  Borthwidc-tp  b* 
made  a  party,  a  supplementary  suma«>natdibainefite^ 
\y'W  .«^!?c»te<J  a^03t  Wm  at  iheijislaiBr^uf  \^^ 
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MBi  namtiiig  the  prerious  sdnimtais;  and  condudlog  i^^ec^i. 
toba^it  found  and  declared,  tbat  the  defender  had  sivtight^ 
wjjgfct  to  the  territude,  and  that  Sivright  was^^^*°>^<^ 
otided  to  poflsess  his  property  fi'ee  of  the  alleged    s^rvuwu. 
aorrteidey  and  to  dispone  or  feu  out  the  same  without 
bni^nil^ect  th^t^eto;  and  that  the  defender  Should 
be  dtecfaarged  from  troubling  or  molesting  Sivright 
iBdit  peaeeaUe  possession  of  the  same  in  all  time 


/VnnlM  for  Mr  Wilson^ 

L  The  clause  of  s^vitude  in  the  minute  of  sale  or 
oUpniom  dated  18th  April  1771,  must  be  held  to 
hm  bMB  afterwards  l^lly  departed  from,  as,  neither 
11  &e  disporition  granted  to  the  purchaser,  nor  in 
aafttftfae  ailbeoque^  tftl6  deeds  of  the  alleged  ser- 
mat ivdoBUMnt  tenement,  for  a  period  beyond  the 
latg  pfneriptioii^  is  there  any  mention  made  of  such 
a  aarritude.  It  is  impossible  to  account  for  the  omis- 
i«  ef  the  daude  in  the  minute  of  sale  in  the  whole 
sidise^Bettt  tidedaedB  inany  other  rational  way,  than 
tbt  Oie  parlies  by  some  transaction,  prior  to  the  date 
«f4e dispooitioBt  hadagreed  to  depart  from  the  in- 
tended servitude* 

•:  li  The  disfKMtion  to  a  purchaser  affords  the  best 
eitteaoe  €f  the  terms  finally  adjusted  and  agreed  on 
tiyihe  parties.  A  previous  minute  of  said  or  obliga* 
tioL^agraiit  a  di^Misition  is  a  mc»*e  prdiminary  ad- 
jvtmentof  the  contract  of  sale,  which  the  contracting 
pwtifis,  by  mutual  cdnscfnt,  may  afterwards  depart 
from  either  in  whole  or  in  part*  It  is  incompetent  to 
i«E»*toa.previous  minute  of  sale  or  obligation  to 
ffmt:  a  dispoeitidn^  aft  controlling  the  terms  of  the 
dbpontieii,  afterwards  granted  and  accepted  of  by 
*e  iMuxhaser.      The  disposition  affords  conclusive 

mA»w  itf  the  lertes  upon  whidith^  been 

Miy  adJHrtet  Jtet«Kecn  the  parties.    Every  thing  in 
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46  Dec  1888. 


Sh'right  V. 
SerntUudet 


thd  ptevioiis  miBute  of  sale  or  obligation,  and  wUc 
Was  tberein  exprelssly  stipulated  to  be  entered  in  tl 
disposition, .  if  entirely  omitted  when  the  dispositio 
Was  granted,  must  be  held  to  have  been  departed  frop 

As  the  original  disposition  granted  to  Mr  Bora 
Wick  has  been  lost,  there  can  be  no  bettt^  evidence  < 
its  import,  thaa  tiie  charter  proceeding  upon  tbi 
deed  as  itis  warrant,  which  was  tdcesi  by  1ll^  Ta^ 
himself  from  his  superior,  the  very  same  y^  tb 
principal  deed  was  granted.  That  charter  contaifl 
all  the  stipulations  in  the  minute  of  sale  except  th 
servitude.  It  is,  therefore,  too  late  for  Mr  Borthwic 
to  foutid  on  the  clause  of  servlhide  in  the  minute  g 
sale,  which  his  subsequeht  titles  shew  had  been  abaii 
doned.  . 

IIL  The  obligation  by  Mr  Dove,  in  the  mimtteD 
sale,  even  if  it  had  not  been  afterwards  departed  fiwi 
was  not  of  itself  sufficient  to  donstltute.  aservitod 
against  buildhig.  At  the  time  of  entering  into  tka 
obligation,  Dove  was  neither  infeft  in  the  lands,  n<» 
had  he  acquired  a  personal  right  thereto  by  dispoflf 
tion  from  his  author.  Having  neither  a  persead 
right  nor  any  feudal  title  to  the  lands  vested  kthh 
person,  Mr  Dove  had  no  power  to  constit^ite  a  ser 
yitude  ovel-  the  prop^y  by  means  of  the  simple  ob 
ligation  in  the  minute  of  sale.  To  enable  a  person  U 
constitute  a  sel*vitude  over  prop^ty,  his  right  mdi 
be  completed  by  infeftment;  Ba^our'^  Prmtks^  p 
161 ;  Stair,  B.  iv.  tit.  17,  f  6. 

IV. .  The  daude  in  the  Ininute  of  sak  or  obUgtttioi 
Ugainst  building  being.omitted  in  the  subsequtat  titiA 
deeds  of  the  alleged  servient  as  weU  as  dtminkxA^ 
nement^  for  a  period  of  more  than  ^iOiyeara^  itis  flol 
effectual  against  tia  onerous  jmrchasec  UpoAtheAHb 
of  the  records,  purcbasiers  may  buy>  and  creditor  nw^ 
advance  their  money  in  p^eet  Brtfety^  if,  after  > 
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MffA,  M  batAen  or  iifranibrahm  appeftr;  ©one  of  3a^^^ 
Isteit  aatiire  ca&  be  reared  u^  against  Uieitl»    This  se-  si vHght «. 
«%  of  the  r^prds  would  be  of  no  avail  if  «ich  a^*^^*^- 
IrtMrt  WTvHm4e  ^  the  present  could  be  effectual;    sertumit^ 
^air,  B.  ii.    tit.  7,  $  1    and    4.      Mr  Borthwiek 
lias  expressed  his  renunciation  of  the  servitude  by 
tikii^  out  and  possessing  for  40  years  on  a  char- 
tiET  whidi  does   not   mention    it.      The    obligation 
dedared  tliat  the  stipulations  were  tx>  be  entered  in 
tile  disposition ;  but  as  this  servitude  was  not  men-  ' . 
timed  in  the  charter,  nor  in  the  renewals  of  the 
iBfestitare,  there  is  the  clearest  evidence  that   it 
kad  been  relinquished.    The  case  of  Gray  r.  Fergu- 
m^Slst  JaB.  1792  (Mcr.  14,51S)  founded  on  by  Mr 
fiortfawick^  was  essentially  different  frcmi  the  present; 
Artfaetethe  servitude  was  taserMd  in  the  feu-con- 
HMt,  upon  which  infefttaent  followed.    There  was  no 
fMki  for  maintaining  that  the  Mrvitude  had  been  d^ 
'ptkA  froodf  which  forms  a  material  feature  in  the 
ffmiit  ease*    Here  the  obligation  to  constitute  a  ser- 
^iliide  never  entered  any  t>f  tbe  steps  of  the  feudal  title 
isAet  ef  die  seirvient  ol*  dominant  tenement 

There  is  no  ta^  whert  it  has  been  found  that  a 
dftose  of  servitode  in  a  minute  of  sale^  not  inserted  in 
•>y  #f  the  subsequent  tities  for  more  than  40  years, 
Msetfeetual  agamst  an  onerous  pm^chasor.  Sudi  a  doe* 
iriae  would  completely  upset  the  security  hitherto 
'eid^  by  the  recwds. 

V.  Even  if  the  servitude  in  tli6  minute  6f  sale  hod 
Mbeen  departed  fitmi,  it  is  nothing  iuere  than  a 
lii&ple  obtigafciDn,  which  is  now  extinguished  by  tte 
Mg«ti¥ia  prescriptioB. 

Theieis  a  distinction  between  A  simple  dbligation  tb 
mateia«elnritude,  and  BXk  obligation  whicfai  ^m  tiife 
Nitsef  ^gl'anter^  title»  ift  of  itself  sufficient  fti'  tliat 
pupose.  AgainM  the  tattff  prescrijition  will  not  bqpa 
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^  w!^^  to  run  until  some  positive  act,  iiiferring  an  abandoi 
Sivrightu     ment  of  the  servitude,  has  been  committed  ;  where^ 
against  the  former,  prescription  will  begin  to  ran  froi 
its  date ;  Stair,  B.  ii.  tit  12,  $  11 ;  Erak.  B.  Hi.  til 
7,  $  8  ;  Stat  1496,  c.  28  ;  1474,.  c.  54. 

Pleaded  for  Mr  Borthwick-r—  i 

I.  There  is  a  material  difference  between  a  miaul 
of  sale  and  an  obligation  to  grant  a  dispositiei 
The  deed  granted  by  the  late  Mr  Dove  was  of  th 
latter  description.  A  minute  of  sale  is  a  bilaten 
deed;  an  obligation  is  unilateral.  The  fbrpier  contaia 
merely  the  preliminaries,  which  may  be  modified  b; 
after  writings.  It  relates  to  the  original  bar|[ain  \i^ 
,  tween  the  parties,  and  is  executed  before  the  price  i 
paid.  But  the  deed  in  question  relates  to  a  peiioi 
antecedent  to  its  date,  when  the  bargain  had  been  eo 
tered  into  and  completed ;  and  it  beHrs  that  the  prio 
had  been  paid  some  months  before.  It  ivas  merely  a^ 
a  substitute  for  a  disposition,  which  Mr  Dove  was  w 
then  in  a  condition  to  grant  from  not  being  feudaU] 
vested  in. the  property  at  the  time.  In  short,  it  wai 
just  such  a  conveyance  to  the  property  as  is  usuallj 
given  in  cases  where  the  disponer  himself  has  nol 
completed  his  title.  It  is.  an  obligation  of  servitadlf 
similar  to  many  others  which  are  to  be  found  on  re- 
cord. 

Where  such  a  servitude,  so  created,  is  nieajit  to  b^ 
renounced,  it  must  be  by  a  re^dar  written  discharge 
. — ^the  one  deed  is  a  counterpart  of  the  other.  Iti^ 
not  necessary  that  a  right  of  servitude  should  \»J^' 
dalized  or  enter  the  record  to  render  it  effectual ;  v4\ 
therefore,  it  cannot  be  inferred  that  a  right  of  al- 
lude has  been  renounced  merely  because  it  is  not  no- 
ticed in  the  title-deeds.  It  can  jonlyJbe  heiW>tOvih|C  re- 
oiounced  by  a  regular  dischargfv  <U*  by  delivery  ^^ 
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iMigatioii  to  the  granter,  or  by  its  being  cancelled.  *^  D«c.  18M. 
Rone  of  these  occur  in  the  present  case.  sivriAt^r 

H.  By  the  law  of  Scotland,  a  negative  servitude  may  wusw^ac 
be  constituted  without  infeftment,  and  without  appear-    servUwie. 
ii^  in  the  titles  either  of  the  servient  or  the  dominant 
teBNnent,  and  by  a  writing  much  less  solemn  and  pro* 
bitiTe  ihan  the  deed  of  obligation  in  question,  which 
nay  be  latent  till  the  claim  be  made.  The  obligation  by 
Ifr  DKnre  was,  beyond  all  doubt,  a  valid  and  effectual 
mstitotion  of  a  negative  servitude  against  building, 
tAich  was  acquiesced  in  by  the  proprietors  of  the  servi- 
M  tetiement;  from  its  original  constitution  in  the  year 
1771  down  to  the  year  182S,  when,  for  the  first  time, 
in  attemi^t  wad  made  to  contravene  it.    But  a  nega- 
tive ^brvitude,  being  once  constituted,  cannot  be  lost 
nmutendo ;  tibr  is  it  necessary  that  it  should  appear 
h  any  renewal  of  the  title-deeds  of  the  parties^   Were 
Ab  principle  of  our  law  to  be  subverted,  it  would  un- 
hinge the  r^ts  of  many  pr6prietors ;  Stair,  B.  ii.  tit.' 
7,}  1 ;  Ersk.  B.  il.  tit.  9,  f  S,  85,  37 ;  Belion  Com^ 
fkhg  Tlileg,  872 ;  Oray  «?.  Ferguson,  81st  Jan.  1792 
(Mor.  14,518).    This  decision  is  directly  in  point ; 
and  all  the  arguments  now  maintained  for  Mr  Wilson 
were  there  fully  discussed  and  repelled ;  and  the  prin- 
dplcB  then  laid  down  were  again  recognised  in  the' 
tee  of  MutrSe,  S6di  June  1810. 

HI.  It  is  no  objection  to  the  constitution  of  the  ser- 
VitUe  that  Mr  Dote,  the  ^ther,  who  granted  the  deed 
af  oUigation,  was  not  infeft  in  the  i»roperty,  sinte  his 
MB,  from  whom  both  perthss  derived  right,  was  infeft 
h'the  property,  and  incurred,  as  the  reprasentatite  of 
'AehUier,  all  the'oMigations  contained  in  the  deed 
1771. 

IV  CoKf^  assoilzied  Mr  Wilson  fitoin  the  conclu- 
fcns  of  tilr  aotioii^  i£  the  instance  of  Mr  Sivright, 
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and  in  tbe  mpplementary  action  of  declarator  at  M 
Witeon's  instance,  they  repelled  the  defences^  and  d( 
cerned  in  terms  of  the  conclusions  of  the  summQUs 
but  found  no  expenses  due* 

Lord  JSalgrayj^^The  deed  which  mentions  the  00 
vitude  was  neither  more  nor  less  than  a  minote  of  sal 
between  the  parties,  upon  which  Mr  Boiihwick  pai 
the  price*  It  contained  the  important  condition  tba 
this  servitude  should  be  entesred  in  the  diapoeition  t 
be  grants.  If  mattem  had  stood  upon  this  persoaa 
right  between  the  parties,  Mr  Borthwick  m^ht,  eTO 
at  this  distance  of  time,  have  insisted  against  J)ovt\ 
reprasentatirqs,  that  the  servitude  should  be  insertec 
in  the  disposition.  But  the  disposition  was  granted 
and  no  mention  made  of  the  servitude*  lliis  is  plain 
otherwise  it  would  have  been  inserted  in  the  charter 
All  that  now  appears  is  the  charter^  which  is  40  yetn 
old.  Mr  Borthwick  could  not  now,  after  being  iufiefi 
on  that  charter  for  40  years,  insist  i^inst  Dove's  » 
presentatlves  for  a  new  charter,  upon  the  gro«md  tkal 
a  blunder  had  been  committed  in  omitting  the  ser?i* 
tude  in  the  former  charter. 

Lord  Gillies  concurred  with  Lord  Balgray.  Ai 
the  obligation  of  servitude  was  not  entered  in  thetittea^ 
the  presumption  is,  that  parties  had  agreed  to  depart 
from  it.  Although  the  disposition  is  not  noirto  be 
found,  it  is  sufficient  that  this  servitude  is  nel  in  the 
charter.  The  preBumption  is,  that  it  was  notiPiffHil 
i;i  the  disposition ;  but,  even  if  it  had»  aud  iras  ooit^ 
ted  in  the  charter,  it  would  be  the  saotie  iMog,  tbaeiuur* 
ter  being  fortified  by  prescription.  '^' 

Lord  Crqigie  hcisitated  in  i^r^ng  to  the  opiaiani 
which  had  been  delivered.  In  the  case  of  an  ordiMiQf 
minute  of  sale,  where  only  the  heads  of  the  bargain' 
are  mentioned,  and  wherie  the  agreiement  is  noi'i^^'' 
plete  until  a  regidar  eraktrtet  &  nadtjoat^  oirJidMk 
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poatkm  aoeqited  of  b;  the  ^u^Br/it  may  be  Justly  ^^  ^^-^^^  i 

picsaaed  tbat  ^ucli  .contract  or  dispoekion  contains  ^.^^^^^^  ^    ^ 

all  tbt  was  ulthnateiy  intended  by^  the  parties    But  ^Uson,  &c,  / 

the  qaegtion  was,  whether  the  same  presufngtion  cotuld    smu^^ 

kid  in  a  case  like  the  present,  where  the  agreement 

df  die  parties  had  been  finaUy  coiuducM;  aad  tha 

pnitiDg  of  a  disposition  delayed  only  because-  the 

seiiet^s  author  had  not  been  himself  ixifefL     Not  only 

hid  it  lieen  eq;^ressly  covenanted  that  ther«  shonid  be 

BoJniydiiig  on  the  seller's  remaining  property,  beyond 

a  fine  there  pointed  out,  but  the  price  stipulated  for 

tk  6ai]jeetB  80  privileged  had  been  paid  ;  and  as  long 

as  tiie  seller  retained  any  part  of  his  property,  no 

imfldingwas  erected;  so  that  the  purchaser  had  all 

the  possession  which  his  right  admitted  of.     As  be- 

tveen  the  seller,  therefore,  and  the  purchaser,  the 

bngBin,  as  made  between  the  parties,  seemed  to  be 

raqdete,  although  it  had  been  stipulated  that  the 

&porition  by  the  seller  should  contain  these  obli^- 

tioDs;  and  scMne  presumption  arose  that  this  had  not 

bees  done,  because  the  charter  which  followed  did 

Bot  contain  a  clause  to  that  effect.     But  this  was  not 

neeessary  to  give  validity  to  the  right,  which,   if 

MiDwed  with  possession,  did  not  require  infeftment 

orpabUcation  in  the  recorcb.     As  to  the  purchaser, 

%M,  it  did  not  appear  that  in  such  a  case  he  could 

l)^ia  a  better  situation  than  his  author.    It  is  true, 

tiMilte  s^er^a  fight  was  imperfect  at  the  tiine  when 

tht  agreement  was  made ;  but  he,  as  well  as.  his  author, 

^  iieen  duly  iiifeft  in  the^  landa  long*  before  the  dis* 

PodtioQ  was  granted ;  sohI  H  was  not  .until  a  still  later 

P^iiodthat  a  second  sale  was  entered  into ;  so  that,  ac- 

c^cdiBgtathe'rui&of  ./^mjD^r^^         the  first  pui^- 

^^^^  fight  t^  ^e  servil^e  appem<ed  to  be  liable  to 

X4r4  JVemfeial  coiieurred  wMb  Lorde  Balgray  and 
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*^i!I!Lw  ^^"*^    Hia  Lordship  exprewed  great  doalits  who- 
ffiywtighrtb   ^b^i^  8^^  A  personal  oMi^ion,  lijr  a  persoa  not  in- 
wagon,  jtc    feftinthe  prop»ty,'  would  be  raffioieBt'to  creates 
99r9Und^   servitude  in  a  question  with  singidar  succesaora. 

lAfrd  Meadawbank^  OMEaavjr.  For  flmight^  S^lkerfbri 

iS'^nicAon  and  i>arfi9y,  W.  S.  Aipiits*     ,    J^or  WUm, 
J>ean  of  Fac,  (Moncrttff)  J.  L  Henderson,  Ala* 

GoUkj  W.  S.  Agent.  Pot  Bortbwtck,  '5drtt»idt 

Greig  and  Morion,  W.  8.  Ageaap.        S.  Glerb ' 

T.  • 
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No,XXXVIIL  ,  19  December  Uil^. 

M'KENZIE 

against 

CLARI?:. 

ARBiTRA;rioN« — I.  ApereQunamedae  moitliterjif 
decUUngaUd^erences  or  disputes  th^ma^ariieh' 
tween  iwopartiee^Jumng  ^^hrwardji  (aUko^mtkr 
out  euepieian  qfparfialUifJ  incurred  a  pereondluir 

.  hlityin  same  ^tke  points  dispuUdbekpeeff^fiah 
is  thereby  disqualified  Jram  actings  as  arbiter. 

11.  A  personal  direction  to  a^e^qf  two  arbiters  is  lut 
remooed  by  a  poiwer  to  naase  an  ooersmaM.       * 

The  parties  in  this  action  carried  on  bnaineai  to- 
gether as  distiUeis  ;  and^  by  their  contract  of  copart- 
nery, it  was  agreed,  *  that,  in  case  any  dijQiHcenoe  or 
'  dilute  shall  arise  betweni  the  partn^ra  doruf  ^ 
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«f  ^  coptatoerfy»  OUsrihe^  aissolntion  »^ec^^. 
VikMf,  4lw  Move  is  hereby  nlmiltted  and  refers  Mq^enxieo. 
<  i«it»«he  deierminattoa  <^  Tbomas  €laric»  Esq;  at^^^ 
'  Aiehlttaiirt  and  Jobft  Hoad,  ^Efiq*  &ctor  at  iBTer-  :tf7ii<f«<iofi. 

*  pny,  wlKwe  deckkm  fihall  be  final ;  and  who  shall 
^tef«  powerto  luaieaa  overimaii  iii  ctoenif  di§erenee\ 

*  Thepartnersliip  waa  difisolved'l)^  mutual  consult  be- 
1^  the  period  contemi^ted  at  its  formaticm  ^  and  the 
frapnif'  of  ttie  diatitteiy  ~waa  espoaed  4a  sale^  and 
fndttBted  bjr  Donald  MDonald,  the  eoiMH-law  of  Mr 
AoBttClark,  one  of  the  arbiters  named  in  the  deed 
rf  agreement.  McDonald  granted  bills  for  the  price  at 
t,  fi,  and  9  months^  wfaidi  were  indorsed  by  his  father^ 
k-lsir,  Mr  Thomap  Clark,  in  order  to  enable  them 
l»  be  put  into  the  drdle ;  and  were  then  delivered  to 
Mr  Mn  darky,  one  of  the  partners  of  the  company, 
tkdefaider  of  the  {Mres^it  action. 

Some  disputes  had  in  the  meantime  arisen  between 
Ifefvtiiewin  winding  up  the  business  of  the  distil- 
Ifff ;  andihie  arhiten  named  in  fheconttw^t  of  copart- 
Bay  leeeptedtlie  submission  ^otfta^ned  in  it,  by  which 
tD  ndi  diifaneiices  were  referred  to  lS»eir  decision. 

M'Eeaaie  applied  by  biU  of  suspension  and  interdict 
V^Bit'loAr  Jobh  and  llioinas  Clafit,  to  prohibit  them 
ter  iatosing  awa^*  the  bills  wbidl  were  in  John 
tbfopoaseiaion,  tt|x>n  tiie  ground  that%  by  the  agree- 
'te  wMi  llie  purdiaser,  one  of  thetik  fthaft  at  siic 
liMi^  oagfat  toh8v«  been  drawn  in  hi»  (M^Kenzie's) 
auDesQleiy,  and  not  in  the  company  firm ;  and  he  al- 
%i  list  Thomas  XSark  had  iMeriBered  ^^ntaneously 
iftfk  iile^awl  had  o^red  to  indorse Hhe^Slis  with- 
^  any  necessity  or  request  of  tike  partners  to  do  so. 

*'Ki^  titterdiet  was  refused ;  and  the  bill  was  passed 
^4l^tfy i9te  quedfion,  and  was  notfoUowed  out  by  an 
^^EjK'f^M^Kenziep thereafter  raised  an  ordinary  ac- 
^I^QW^e^i^S^i^efel^^  partner;  and 
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iMj>M^^i8»  resiled,  from  the  submission,  on  the  groiuid  that  Tha 
u^kXs^v.  ™^  Clark  was  disqualified  from  acting  as  an  arbiter^ 
The  Lord  Ordinary  pronounced  the  following  intef 
locutor :  *  Finds  that  the  contract  of  copartnery  ba 
«  tween  the  parties  contains  a  clause,  submitting  to  twi 

<  arbiters  therein  named,  with  power  to  name  an  orera 

*  man,  all  differences  or  disputes  which  shall  arise  be 

<  tween  them  during  the  existence  of  the  oopartnerj 
/  or  after  the  dissolution  thereof:   Finds  it  adm^ 

*  that,  since  the  dissolution  of  the  copartnery,  Hhe  sai 

*  arbiters  have  accepted  of  said  submission  :   Finds  n 

*  ground  of  disqualification  against  one  of  these  arbited 
'  stated  sufficient  to  vacate  safid  submissicm,  mdre  espe 
'  daily  since  there  is  an  express  power  to  name  ai 
V  oversman  in  case  of  difference ;  therefore  i^ustainstiv 
'  preliminary  defence ;  dismisses  the  process,  ud  de 
'  cerns ;  but  finds  no  expenses  due. 

The  pursuer  reclaimed ;  and  the  Owr/  altered  thi 
interlocutor ;  and  found  that  Thomas  Clark  was  dis 
qualified  from  acting  as  arbiter  in  this  submission. 

Their  Lordships  proceeded  principally  on  thegrotuM 
that  it  appeared,  both  by  the  bill  of  suspension  an< 
answers,  that  one  of  the  chief  articles  in  dispute  in  t&< 
action  of  count  and  reckoning  was  the  property  of  lb 
bills,  for  which  Thomas  Clark  had  made  himself  KaM 
by  his  indorsation,  and  which  M'Kenaie  allt^ed  hai 
been  inproperly  put  into  the  power  of  John  Clark. 

Their  Lordships  also  expressed  an  unanimous  opinioi 
that  a  personal  objection  to  one  of  two  arbiters  naiine 
could,  in  no  case,  be  cured  by  a  power  given  to  ffi^ 
of  naming  an  oversman. 

Lord  Ordinary,  Jfirdog^n.  Kct.SkefU.    .     Alt.  AmdkB 

M'DougalL     Wptherspoon  ^  Mack  and  Rcbert  -Key*  W,  £ 


> 


^ 


Apoto.     11.  Clerk. 
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No.  XXXIX.  80  Beember  1828. 

JiUES  BRISTOW  FRASER,  Writer  and  Broker 
k  Edmburgh,  and  THOMAS  PATON,  a  con- 
cuniog  Creditor^  Petitioners. 

BAKunFTw — Sbqxjestration. — Stat.  54  Geo.  III. 
.  CHAP.  ISJ.'^Ufider  the  \5th  eectian  of  this  statute, 

asequeslratum  teas  awarded  against  a  bankrupt^  as 
•  ahnker^  in  respect  qfhis  holding  shares  in  a  Com- 

psMjf  eaUed  the  North  British  Loan  and  Cammis- 

n(M  Company. 

Jx  noring  this  ]>etition,  whidi  was  for  sequestration 
¥  Ur  Fraser's  estate  in  terms  of  the  bankrupt  statute* 
the  Lord  President  stated  that,  in  several  late  cases,  the 
Court,  as  well  as  the  Lords  Oi^dinary  officiating  on  the 
fillBdariog  vacation,  had  awarded  sequestration  where 
Aeperscms  applying,  besides  their  profession  as  writers, 
ff  beboguig  to  some  other  branch  of  the  legal  pro- 
Anm,  had  added  that  of  broker,  or  partner  in  some 
Imding  company,  or  as  carrying  on  some  other  business, 
nchasthat  ofcoalmaster,  lime-burner,  &c.  without 
fKf  ia^uiry  as  to  the  drcnmstances  upon  which  such 
dbnctei^s  had  been  assumed. 
T&icU  a  {NTOceeding,  his  Lordship  observed,  led  to 
tbe  awarding  of  sequestrations  in  cases  which  did  not 
Vpear  to  fall  under  the  spirit  or  intendment  of  the 
Kti-abd  it  was  the  more  remarkable  from  the  case  of 
^>Bn^ts.ePlacnd8,  who,  although  falling  undeir  the  first 
I'Biiknipt  act,  had  in  the  after  statutes  been  excluded ; 
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^^w^lw^  and  who,  if,  hi  some  other  character,  they  were  liable  t 

rnwer,  Ac     seqiiestratioD,  had,  in  practice,  been  required  to  give  i 

Petitioners.    ^  condescendence  shewing  the  nature  and  extent  of  th 

Bankrupt      Separate  busiueSs  in  Whfbh  they  had  been  so  employee 

'I«^^54^^  before  the  sequestration  was  awarded.  Unless  a  simila 

in.  0. 137.     inquiry  took  place  in  such  cases  as  the  present,  a  sc 

questration  might  be  awarded  upon  the  ground  that  tb 

party  held  the  most  tririal  &b4rft  in  dome  joint  slocl 

company,  truly  formii^  tio  occtipatioh  by  which  tb 

individual  sought  his  living,  tod  irom  Which  no  insol 

vency  had  followed.  His  Lordship,  therefore^  proposed 

and  the  Court ^reeted^  that  the  petttioti^r  should  *  givi 

*  in  a  condescendence,  sherwilrg  the  nature  and  exteu 

*  of  his  business  m  a  broker  ;  how  longhe  had  earriec 

*  it  on;  and  to  what  extebt  he  had  contracted  debt 

*  therein ;  and  whetheJ:  he  hdd  kept  biooks  relative^t( 

*  the  said  business  of  broker/  Thereafter,  their  I^ml: 
ships  ^  appointed  the  petitioners  to  give  In  an  amended 
'  condescendence,  atat^  more  pdrticula^ly  the  p^ 

*  tiener,  James  BristOW^Fraser'g,  precise  characterli^  j 
^broker ;  whether  he  be  aDL  ilisitrance-brol^i*  or  stoc| 
'  broker,'  or  what  else ;  aa  Well  as  what  are  his  deaf 
.*  ings  entitling  him  to  that  deiEfignation  mentiitaeA^ 

*  the  act  of  Parliament ;  aad,  faiftker,  stating  what  ai^ 

*  the  nature  of  the  deaUb^  of  the  eompaBjr  wbere^ 
.*  he  affirms  that  he  ib  itf  |)artndr ;  dnd  #betber  iii 

*  said  company  be  sdTeiit  or  vab,'  &c. 

The  import  ^f  thd  tK)ttdesceiideA£e  was»  ^ner^f 
that  he  was  a  partner  of  the  North>  British  Loan  Bid 
Commission  Company  for  advaaciag  monies  on  feca« 
Fities/  and  for  dispOfiddg  of  all  descriptions  of  prcfOTtJ 
by  sale  of  commissioi^  or  ol^erwjpe^  the  stock  of  0 
company  to  be  L.2O0^OO»  divided  ifito  ^sharea  t)f  t*Ji^ 
vacbt  of  which  Mr  Fraser  had  swde  :a  deposit  on  tei 
phares ;  Uiat  he  had  Ho  reason  to  tfarnk  that  ih^  ^^ 
pany  wa#  ii»60>V9l]ft|  mJw^  toncetJi^^  itfitf^^X^ 


Vf.  ft       QOHJKT  or  sssatoN:  «S1 

^ymtik  the  pliblicL;  b^l  tbi»  tfitee  v«a  ao  cfaaaacte^^y 
H  fraent,  I9  h^  opiu^on,  tUiit  the  Mock  on  faatid>qeidd  p^^r,  ^ 
kjs  leU  to  wch.  advwtage  as  ta  .eaafete  the  compaay  to  ^•^^«|wrB. 
#rJde  a  profit^  or  eveo,  to  .pay  back  to  the  ooparthevs  sankf^^ 
iai  respective  shates  of  the  input  atock ;  aad,  separ-f^^^^^^*^; 
nftiif^  tbafc  Mr^Fraser.  h^  catried  on  busineM  as  it^^A«.i»7»  v 
Mceraqd  eonMiusaioa^-agant,  by  produriog  money  for 
fijrt  partica*.  and  impledgu^  hiaovn  aeenrity,  and  by 
itimmg  and  discounting  bilia^  and  otiierwiae,  upon 
vkidi  he  clarged  coiiimiasiont  and  sought  to  gain  a 
Wdd^rahla  part  of  hla  Hvelihood;  and,  i^stfy,  that 
|K.waii..piteQiteQof  an  iarantic^  of  certain  improve 
•titoia.  the.af^catimLof  niacbinc0y^i>y  steam,  for 
{RypeUuig  vessels  in  water;  and  that  be  bad  esu 
poded  considerable  sums  of  money  in  endeavouring 
to  king  the  aama  to  ibailEet. 

la  support  of  the  application,  Mr  Eraser  referred 
to  the  following  cases ;  Scott»  9th  Feb.  1790 ;  Qlark, 
vriter  and  merchant  in  Glafi|;aw,  Oct  1809 ;  Craw- 
ford, writer  and  builder,  Glasgow*  S5th  Nov.  1809 ; 
Mum,  writer  and  merchant  of  wines  and  spirits,  1st 
Feb.  1810;  HaU»  mimater  and  banker^  24th  March 
1811 ;  Stewart,  writer^  coalmastar,  and  limebumer, 
SKkF^  1815;  Qfbw,  writer  to  the  signet^  and  un« 
derwriter,  8th  July  1815;  Hogg,  Slst  Feb.  1815; 
A  B«  oaaister,  jilinler^  and  publiaiher^  flBth  Nov«  18^ 
Aflvand  IhmhpjW&isaa.  Jjof^s^  writer  te  the 
agnet^and  banker,  18S8;  James  Stuart,,  writer  to 
the  signet  and  banker,  1828. 

..VjNaiadv^ii^.  these  odnieaeendeneea,  and  altet  a 
^NSi^tation.witli^theotiw  Judges,  the  Oottrt  award,* 

«d  the  sequestration. 

The  general  opinion  was  understood  to  be,  that  the 
dttfi^  i&  tbebiinkrupt  statute,  upon  whieh  tiie  p^titiott 
MMi  iuA  kpea  rUBmr  loosely,  woaded ;  and  that  al^^ 
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sa  Dec  imifc^iigfc^  tjjg  ^jgae  of  persons,  situated  as  the  petitioi» 
Frnser  Ac.  WBS,  did  not  appear  to  fall  within  the  spirit  of  the  sti 
FetiUoners.     juj^^  ygj^  ^  jf  ^^g  jjqj  required  that  the  character  i 

Hnr^ntpt.      which  the  party  applied  for  a  sequestration  should  t 

finr^  that  by  which  he  chiefly  gained  his  living,  ox  that,  i 

III,  c^  137-     the  case  of  one  applying  in  character  of  a  tradei 

the  extent  of   the  trade  must  be  specified,   or  thi 

the  insolvency  arose  from  it,  the  Court   could  m 

refuse  the  sequestration  in  this  case,  more  than  | 

those  which  had  been  referred  to.    No  stress  was  ui 

derstood  to  be  laid  upon  any  of  the  facts  stated  in  th 

condescendence,   except  that  of   the    petitioner  be 

*     ing  a  partner  or  share-holder  of  the  North  Britid 

Loan  Company. 


ForsyA, 


James  Mc^rtmj  Agetit 


D.  Cleii. 
C. 


SECOND  DIVISION. 


No.  XL. 


m  December  l%i%' 


JOHN  AND  MARGARET  YOUNG,  with  the  con- 
currence of  Maeion  Buchanan,  their  Mother— 
.    PeHHoners. 

Tutor  and  CuRAT0E.-^2%e  Court  refused  to  ^^ 
paint  ia  curator  ad  litem  to  infants^  who  had  MiH^^ 

.  tutors  nor  a  curator  bonis,  ^or  the  purpose  of  en-^ 
ahUng  them  to  raise  an  action.  t 

The  petitioners  gave  in  an  application  shewing  f^^l 
their  father  had  died  in  1817)  without  having  niad^. 
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any  settlement  of  his  affairs,  or  appointiijig  ^utors  or  ^  ^^^«<^  ^^ 
eontors  to  his  duldre^.  That,  in  February  1818,  thcyoJ^^^ 
CbHrt,  upon  an  application  to  that  effect,  had  appoint-  ^^titionera, 
ed  Heiuy  David  Bell  to  be  their  factor  loco  Uitoris  in  Tutor  and  Cu. 
tiw  Bsoal  terms  ;  That  he,  after  having.found  caution  ^'^^' 
fod  intromitted  with  their  whole  proger^y  (which  was 
entirely  moveable)  had  lately  died  in  a  state  of  insol- 
raiqr,  and  without  having  accounted  for,  or.  secured 
thdr  property :  That  it  was  intended  to  raise  an  ac** 
tioaof  accounting  and  payment  against^  his  cautiou--: 
en; bat,  as  one  of  the  petitioners  was  still  ui^der  pu-» 
krtf,  and  tiie  other  in  minority,  it  was  necessary  to 
apply  for  a  curator  ad  litem  to  them  in  the  .action 
which  they  intended  to  raise,  and  that  their  mother, 
who  eoncnrred  in  the  application^  was  willing,  to  ac- 
cept of  the  office.    The  petition,  therefore,  prayed  the 
Court  to  nominate  and  appoint  the  said  Marion  Bu- 
dianan,  or  any  other  fit  pereon,  as  curator  ad  litem  in 
the  intended  action. 

There  was  no  opposition  ;  but  the  Court  was  moved 
hf  the  novelty  ;4>f  the  application  ;.ai^,  before  answer, 
diluted  the  petitioners  to  shew  some  pi;ecedent  for 
sochastep. 

Hie  petitioners  founded  on  the  cases  of  Ogilyie  v. 
Brown,  17th  Nov.  1696  (Broum's  Sup.iv.  p.  827) ; 
Seqtt  V.  PatoD,  17th  Feb.  170S  (Mvc*  6050) ;  Mac- 
phmon,  18th  Jan.  1773  (Mor.  6052)  which  were  all 
CMS  of  curators  ad  Utea  appointed  to  married  women, 
far  the  purpose  of  bringing  actions  or  doing  diligence 
qm  their  marriage-contracts  against  their  husbands  ; 
hot  they  admitted  that  they  had  found  no  instance  of 
a  curator  ad  litem  appointed  to  minors,  to  enable  them 
to  pursue  actions  which  were  not  already  in  depen- 
denee,  except  in  the  act  of  sederunt  6th  August  1554, 
<m  an  application  on  the  part  of  the  Queen  Dowager  for 
the  appointment  of  curatores  ad  Utes  to  her  daughter 
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20  Dec.  i8ia.  Queen  Mary,  to  enable  her  Majesty  to  punue  radd 
Ymnl  Ac.    *^^d  Rctloiis  raised,  and  about  to  be  raided,  by 


PetitlonerB. 

Tutor  and  Cum 

raior. 


against  faer. 


T%e  Court  refused  tlie  petition,  in  respect  timt  A^ 
was  no  action  in  dependence  in  which  the  nominatit 
of  a  curator  ad  litem  was  required. 

Their  Lordships  remarked,  that  the  proper^appl 
Cation  wotdd  be  for  a  factor  hco  tutarU,  who  mm) 
be  obliged  to  find  caution  beibre  entering  into  his  o 
fice,  and  who  might  bring  an  action  in  which  the  A 
fender  would  immediately  caQ  ifor  a  ^ntrartor  odWHi 
to  be  appointed  to  the  pursuers^  or  that  the  partk 
might  wait  fill  the  younger  petitioner  had  attauie 
the  age  of  puberty,  when  they  mi^ht  dioose  cura(toi 
for  themselves.  It  was  also  remarked,  that,  if  an  ac 
tion  were  now  raised  and  called  in  Court  fn  the  nam 
of  the  minors,  the  rery  first  4step  of  procedure  wciil 
be  to  appoint  a  curator  ad  litem  in  the  dependii^  ac 
tion  at  the  instance  either  of  the  defender  or  of  th< 
pursuers  themselves.  But  the  Court  declined  to  mH 
mate  any  opinion,  in  hoc  statu,  whether  an  adkn 
could  be  competently  raised  in  the  liame  of  a  pt^ 
who  had  no  tutors. 


>s 


Act.  G.  Napitr. 


G.  and  W.  Napier^  W.  S.  Agenti. 
•  *.  Clerk, 

U. 
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^^liA^   ..  .     ;*     JO.  -Oe(i«iiA^/ 1«8»-  , 

OORMACK,  Troated  on  the  fiequfiBttaratedSetfite.'cl: 

Kuaaii^3u-«as:9dB8QrBA3:  v^  64i  Geo*  JIL 

.  €.^ia(fi--^A^ creditor,  who. is,  bound  to  re&eve  hU 
'  Mior  ^  a  pmtticidar:debt  .up^fir  wfyidk,  diligence 
iuiei^doMeiy  OMd&er  craditor  ii  barred  pofto-T 
mH  9aMfti^v0jrimJS}UMding.Mp(v^A^  diligenQe  09 
-  tddtf^jt^hmikrupkaf  m  order  to  sue  out  a  eeqnt^^ 
Ute  hankrupL 


Uinofi  «id  €kud«er  wete  engaged  i^  XDaoy  jomt 
Wdiag^  sipKulatioDS  ^  and  lulla  far  iauitiud  acpomoda- 
tei  hiBoa^  otfaexB,  Laurie  j^ad  accepted  a  biU  tcr 
Gttdaerlj^.  T^jS85,  dated  4th  April  1827,  aad  payable 
foarmondis  aftfr  date,  :wki£|i  Qaidaeit  di^ccntoted^t 
tbe  Bank  of  Scotland.  At  the  time  when  this  bill  was 
gnited^  Qanbielr^^iHea  JeMer  to.  Laurie  ^dknowledg- 
iog  diat  it  was  acjcq>teit  .£MrLhJa  jaeoomttodatlQn,  and 
l>D&ig  hnisAlf  to  relieve  the  adoeptor  of  U* 

llie'biH  itfas  didioaoiured  whes  Aw ;  Itnd  tb^  Urea* 
war  of  die  Sank  several  months  afterwardi  took  out 
letters  of  caption  against  Laurie,  which  wer/s  r^mrmd 
^th  the  messenger's  execution  of  search  indorsed 
diereon;  faiat  iie  pmeoaded  no  tortb^r  wtth  hj^  dili- 
gence. 

Cbtdner,!  in  tbe  meantime,  became  bdsJonipt.;  nnd 
Cormaok  mm  appointed  :  trustee  on  bi?  «$%liegtrAt»d 

S 
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goBeciaw.  estate.  The  account  earrent  between  Gardner  ftid  La 

rie  shewed,  at  this  time,  according  to  Gardner^s  Mai 

ment,  a  balance  of  L.1984. 16s.  9d.  in  his  &voar. 

Cormack  then  applied  by  petition  for  a  seqnestratS 

^SrSSlr  agauist  Laurie,  producing  an  affidavit  by  Gardner^ 

///*  c  137.    this  balance,  as  the  ground  of  the  amount  of  his  ddl 

and  founding  ob  the  execution  of  seardi  by  the  ma 

8enger>  on  the  caption  obtained  at  the  instance  of  A 

Bank,  as  evidence  of  the  bankruptcy. 

Answers,  replies,  and  duplies  followed  upon  1^ 
])etition,  which  kept  the  application  for  sequestnitio 
pending  for  many  weeks ;  but  during  all  that  timeji 
other  creditor  of  Laurie  came  forward  to  concur  in  il 
The  Lord  Ordinary,  officiating  on  the  Bills,  on  tb 
18th  August  1828,  prcmounced  the  following  interk 
cutor  :«-*  In  respect  that  the  diligence  founded  on  t 
^  *  prove  the  bankruptcy  of  the  respondent  proceed 

*  upon  a  bill  which  the  petitioner's  constituent,  Wi 

*  liam  Gardner,  ought  to  have  retired,  in  terms  of  hi 

*  express  obligiation  to  that  effect ;  finds  that  the  ped 

*  tioner,  who  insists  in  right  of  the  sai^  WiOiim 

*  Gardner,  is  barred  personaK  excepU&He  btxnfojj^^ 

*  ing  on  such  diligence  in  the  present  application 
'  therefore,  refuses  the  prayer  of  the  petition.' 

The  petitioner  reelaimed;  and,  at  the  same  tim^ 
raised  an  actiosk  against  Laurie  for  the  sum  all^;ed  U 
be  due  by  him  on  the  account  current  to  Gardner 
Defences  were  given  in  against  this  action,  denying 
that  any  sum  was  du^  and  bringing  out  a  balance  the 
other  way. 

I7te  Court  unanimously  refused  the  note.  Their 
Lordships  remarked,  that  the  general  ground  upon 
which  the  Lord  Ordinary  had  proceeded  was  quit^ 
well  founded ;  and  also  that  the  circumstances  of  thii 
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bf  BO  means  finromable  to  the  party  ap-^^  ^^'  ^^* 
ij^ftr  Ae  sequestration,  as  no  other  creditor  hadcormadTT 
^  mtfettomB  ibrWafd  to  concur  in  the  apfdieation  ;^"^^ 
the  Bftnk  ai^deared  to  hare  Boffident  ccdlateral  Borijtrupi: 
for  ibe  deH  due  to  it,  tii^re  seemed  to  be  reai  J;2J!''m  (?^ 
MR-toMiiste  thio^  the  diligence  on  the  Mil  had  beenW ^^  is?. 
>Molnt  only  at  die  instigation  of  the  petitioner,  iu 
mimto  taf  a  foundation  for  this  proceeding. 

Ud  (Mioarjr^  Medwjfn.     Act  J^ejf^  Ivorjf,     Alt  Ikon 
^fac  (Moncreiff)  A.  M^Nem  Cuninghame  mA. 

'    NUSter,  and  Alex.  Jcknston^  W.  S.  Agents.     T.  Clerk. 

U.    ' 


SECOND  DIVISION. 

)k  XLII.  18  Jtmuary  183d. 

JOHN  JOHNSTON 
dgaiiist 
ARCHIBALD  COCHRAN  and  his  Triistue/ 

LeOITIIC. — ^ApPROBATK  and    R£PROBATK.*-^H£RI-i 

TABLE  AND  MOVEABLE. — ^I.  In  his  9<m*s  amtroct 
^marriages  a  father  having  hound  himself  and  his 
iijr#  to  payy  ftfter  his  decease,  a  certain  snm  to  hii 
ma  and  his  wife  in  conjunct  fee  and  liferent^  and 
%  tte  iMue  of  the  marring  infee^  and  havings 
Uf  a  suh^quent  deed  of  settlement  in  favour  of 
Us  san^  direeted  this  sum  to  be  paid  out  of  the 
^tctsamdated  rents  of  a  certain  portion  of  his  lands^ 
^ound  tkat  a  daughter  of  the  testator,  renouncing 
^provision  in  the  settlement,  and  claiming  legitim, 
urn  entitled  tofmnd  on  the  settlement  as  establish^ 

T 
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19  H^^     itlg^Oatae  eMcunnfWM  relieved  ^ike  Mm  » 
Johnston  V.        der  the  marriage  etmtraef. 
Cochran,  &c  jj    ff^ere  a  poTfy  ckdmit^  kgitim  te  M^ 
Leouun.  late  u  sum  received  during  hiejkther's  l^e^  he  mat 

1^^."^'  oho  give  creditM^imiereee. 
2S!i!!wJ/'^  HI.  Ameafe^0ffe$Mk$iy  arepoftAleJramtheemh 
try  without  reU^ against  the. heir. 

The  late  Mr  Cochran  of  Ashkirk,  in  his  son's  «oa- 
tract  of  fnarrlage,  ^  binds  and  obliges  hmuBtf^hillidn 

*  and  successors,  to  pay  to  his  said  son  aiidto  tbftftui 
'  Elizabeth  Somervilie,  in  conjunct  fee  and  liferent  (bat 

*  allenarly  in  security  to  the  said  Elizabeth  8(HDer- 
'  ville  of  the  provisions  herein  after  settled  upon  her) 

*  and  to  the  issue  of  this  marriage,  as  hereafter  neii- 
'  tioned,  in  fee,  the  sum  of  L.6000  sterling;'  the  said 
sum  to  be  payable  tbe  first  term  of  Whitsunday  or 
Martinmas  after  Mr  Cochran's  death  ;  but,  in  theereitr 
(which  happened)  of  there  being  only  a  dau^itaof 
the  marriage,  this  sum,  by  a  subsequait  clause^  itie- 
stricted  to  L.4Q0O. 

Mr  Cochran  was  a  party  also  to  the  marriage  eon*' 
fract  of  his  daughter  Mrs  Brown,  by  wbtcb  he  boairf 
himself  and  his  heirs  to  pay  to  her  husband  the  sum 
4)f  L.600,  at  the  first  term  after  his  (Mr  Coebrali's) 
deietase;  which  obligation^  and  a  payment  of  hJ^ 
at  the  time  of  the  marriage,  were  aeceptad  by-  i&ci  i^- 
iies  iii«atia£ACtion  of  Mrs  Brown's  elaima  of  legidttif 

Upon  the  occasion  of  the  maifrrage  .of  >«iiotMerj(^ 
hi^^ughters  with  Jdun  Johnston,  tlie*  {iqnmsi  'Vf 
Cochran  gave  the  latter  L.500 ;  auA,  subflpefuialitly^hp 
ronWyed  a  bouse  of  greater  Tafai»  Iv  \Abei  JohtaMoB 
in  liiifcrent^  and  to  her  driidrcn  »ibe,' dx;duiaB(«Ar)r 
right  otherwise  corapi^ent  to  bm  hneimtL  • '  ^  i' 
-  MrCochras  afterwaids  sneciited'  an  eitttil  e£  tte 


%«       couKT  OF  e^asio^.  a^9 

• 

Wftof  Adddrk  io  fiwow  of  Im  aoa  and  »  wjwl':^;;^* 
«f  nbedtutes ;  and  he^  at  tbe  same  timeA  iiuni^  a^go- johBBton  «. 
)Mil«itae9eiito£  bia  remaimog  ImitaU^  ai»d  dp^^^''''^^ 
iMeof  liiB  moveable  estate,  likewise  in  favofur  oCbiai^^m. 
ui;  hat bardening  tbe  coftvefance  with  {K^nyeiii  of ^S)!^^.'^ 
ttt^hyades^  and  ^ddiUoaaL  provlMolia  to  Hm  otbtr j^^^^""^ 
mheis  of  hia  family,  wliiAh  wer^  boRrwiu^  deolarod 
to  be  in  lieu  of  every  legttl  dalm  trcappeteat  to  them 
^gvost  loa  estate  wd  ^eet9. 

MrCoclum'a  Boa,  aomeyeaxs  afterhis  fatii^adffH^, 
kame  bflnkrapt,  and  his  estate  was  se^u^stfati^d. 
Iitotoo*  ta  iu  tight  of  his  wifiB»  th^n  claimed,  in 
Mtteflegltinis  one  half  of  the  d^oeased'a  ^ecutjry^ 
iSMmi^  altcfg^etr  to  about  L.850tt;  and  brought 
ikliKseat  actiatai  againftt  Mr  Cochrraif  jnnipr,  and 
katrarteej  for  enforcing  that  elaim»  which  the  Caurt 
lately  sustaiiiedt  by  tepelHng  a  defence  of  homok>^ 
Iftim  of  the  late  Mr  Coehran*a  settlam^t  hj  the- 
lomir.  Several  questions  then  arose  relative  to  Ijke* 
tertainflftent  of  the  amount  of  the  free  executiry* 
llese  questions  are  articulately  stated  in  the  following 
lrt»0fo|^ni^i  of  the  L(ml  Ordinary,  which  aqeom- 
i  sn  ofder  for  Cases  to  the  Court* 


'The  Lord  Ordinary  hiok  advised  this  came^  aud 
^•'— ^  all  the  settlements  of  the  late  Mr  Cochran  of 


'  AaUdrk  which  bear  on  the  question  at  issua  betwe^i> 
'tt«  (Arties,  which  is  to  aacertain  theamount  of  the 
'  free  execiitry  left  by  him>  in  order  to  determine  if  hat 
^iidmamonntof  thelegitim  due  toMra  JEohnatou* 
'  The  popita  agitated  hf  the  counselloi:  ^  partjiea 

^h  liVhaAer:  a  sum  of  I^.40Qa  provided  H  M' 
^'Cod^Eaminiijia  maaln  oenfaract  of  mairiag^  to  a  ^d 
'  thoeof,  iaca«9:.iheKaebould  k^  ^y  osi«,  o«ght4%  ba 
*  <OQ«aei«l  aaia  debt*  mad  tberefaf  dcdiKibl^  6mk  *t^ 
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Johnston  v. 
Cochran,  &c> 


*  whole  mass  of  executry ;  or  whether  it  ought  not  to  1 
^  held  to  be  a  burden  thereon,  in  respect  that  a  separa 

MTw^  tto  ^  ^^^  independent  fund  was  established  for  its  dfi 
Legiiim.        <  charge  ? 

Apftrobate  and  «     -rwr.       <■  <•    ▼    .^^^  •«    i     ^      <■ 

Reprobate.  *  fl.  Whether  a  sum   of  L.500  provided  to  1 

^H^^!^  *  daughter  Jean  in  her  contract  of  marriage  with  h 

*  husband  Mr  Brown,  is  to  be  reckoned  a  debt'di 

*  by  her  father  at  his  death  ? 

*  3.  Whether  arrears  of  feu-duties    due  by  ft 
'  Cochran  at  his  death  are  a  burden  on  the  execute 

*  or  on  the  heir  ?. 

*  4.  Whether  Mrs  Johnston  is  bound  (on  thestf] 

*  position  of  her  taking  her  legitim)  to  give  credit 'ft 

*  L.600  she  received  from  her  father  during  his  lif 

*  with  interest  thereon  from  the  date  of  the  advance 

*  and, 

*  5.  Whether  she  is  bound  to  give  credit-for^ 

*  value  of  a  house  in  Musselburgh,  disponed  to  her  1 
'  liferent  by  her  father,  to  commence  after  his  deaf! 

*  by  a  deed  6th  July  1804  T 


•  The  Lord  Ordinary  will  advert  to  these  in  thei 
order.  .        - 

*  The  question  of  L.4000  depends  entirely  on  ti 
effect  of  Mr  Cochran's  settlement,  dated  Sd  Augiis 
1809 ;  for,  independent  of  that  deed,  there  cannlJ 
exist  a  doubt  that  it  was  a  personal  debt  cheated  b; 
him  in  his  son's  contract  of  marriage.  From  tha 
settlement  there  arises  some  dubiety.  It  was  ii 
favour  of  his  son,  and  conveyed  to  him  certar 
heritable  property,  and  all  the  personal  estate.  Hi 
left  by  it  various  provisions,  which,  -S^ith  the  ifti^ 
L.4000  alluded  to  in  it,  amounted  to  L.9400,  iftj 
which  follow  these  Words :— ^*  And  whereas  wie  e» 
tate  and  funds,  real  and  personal,  hereby  settledby  nn 
on  my  said  son  in  fee-simple,  may  be  nearly  adequaw 
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"to  the  special  burdens  with  which  the  sane  stand  "^^^^ 
^  AngBd^  aa  well  as  the  foresaid  restricted  provision  Johnston  «. 

*  (ws.  the  aald  L.4000) ;  therefore  my  said  son,  by  ac-  Cochwn^Ac 
"eqiCaig  hereof,  or  my  entailed  estates,  in  terms  efLegiHm. 

■  the  aettlements  thereof,  and  the  heirs  succeeding  to  ^^^^  '^ 

*  him  therein,  stand  pledged  and  engaged  as  kfore-^^^***^^ 
**  ttid  to  satisfy  and  procure  discharges  and  extine- 

""tioDs  of  every  debt  and  obligation,  provision  and 
"bequest  of  every  description,  created  or  contracted 
"  tgr,  or  iocitmhent  on  me,'     The  Lord  Ordinary  con- 

*  ados  it  very  clear,  that  the  whole  real  and  personal 
^  eitirte  conveyed  by  that  deed  was  specially  burdened 
*&r .payment  of  these  debts  and  provisions;  and  he 
'  duidcB  that  the  respective  subjects,  viz.  heritable  and 

*  aiOTeable,  were  burdened  <«tto  ordine^  viz.  the  per- 
'  amal  estate  first  for  personal  debts,  and  next  the 
^heriti^  But  there  follows  another  provision  in 
'  the  same  deed,  which  seems  to  him  to  exempt  the 
'  hmtage  and  moveables  conveyed  in  fee^imple,  and 
'  to  lay  the  burden  of  the  said  L.4000  on  the  tailzied 
'  estate.  It  is  necessary,  for  sake  of  perspicuity,  to 
'  iKDtion,  that  Mr  Cochran,  in  his  son's  contract  of 
'  marriage,  provided  L.6000  to  the  children  of  the 

*  laarriage^  other  than  the  heir ;  and  in  case  of  their 
^bong  one  child  only,  L.4000.    With  reference  to 

*  this  provision,  the  settlement  1809  bears,  immediate- 

*  If  following  the  above  recited  clause : — *  And  whe^e- 
"ail  deem  it  expedient,  for  the  purposes  after  men- 
''tioned,  that  after  my  decease,  a  sum  not  exceeding 
*LJOO  per  annum  shall  be  set  apart  from  the  reQts 

*  sad  revenues  of  the  estate  of  Ashkirk,  an4  stocked 
''aol  at  interest,  until  a  capital  shall,  by  progressive 
"acouni^tion,  b&  ra^ed  therefrom,  to  the  amount  of 
''L^OOQi,  the- capital  originally  ^ured  to  him  under 
"  the  afpfe^d  efoqptract  of  marriage,,  sul^ect  to  the  re- 
^^tions  therein  mentio^c^'    lilr  Cochrap,  tbqre* 
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u  Jan.  i«».  *  fore,  named  trustees  for  catrying  tMs  aMiumdntioa 

jdh^stonX    ^  i^to  execution ;  and  adds,  *  But  in  trust,  for  Hie  pur- 

Cochran,  &c  -h  p^j^g^g  j^  the  different  cFcfnts  aftcT  Specified,  ifix.^il^ 

f^gitim,        ^  In  the  event  of  the  said  Robina  Cochran  (his  son's 

i^S^  "^  •'  only  child)  being  excluded  fropi  the  snccfesslon  to  the 

Jr^^«^  ^  said  entailed  estates  of  Ashkirk  and  Musselburgh, 

^^  by  an  heir-male  of  his  body,  for  payment  fo  h^  of 

^  the  aforesaid  restricted  provision  of  ti.4rOOO  sterling, 

^  in  terms  of  her  mother^s  contnut  cf  marriage,  the 

-^  surplus  of  bvlA  capital  being  at  his  (Mr  Coduan's 

^  6on*s)  absolute  disposal ;  but  in  the  event  of  her  »l^ 

^  ceeding  to  the  said  entailed  estates^  in  defaidt  d 

^'  heirs-male  of  liis  (son^)  body,  then,  anfl  in  such  case, 

'^  she  shall  have  no  claim  to  that  xirovision,  but  Ihst  the 

-^  same  shall,  together  with  the  surplus  of  Oie  said 

'^*  L.0OOO,  belong  to,  and  be  at  the  absolute  disposal 

^  of  her  father,  which  she  shall  be  bound  to  convejto 

***  him  and  his  disponees ;  and  ibilingtnyaald  sdn^sad 

*^  (he  heirs  of  his  body,  the  said  sum  to  "be  liferented 

^  by  my  surviving  daughters  or  daughter  art;  the  time; 

^  and,  on  their  deiqise,  to  descend  and  bdong  to  sndi 

*'  of  their  children  as  are  not  in  possession  of  Ihe  e n^ 

^  tailed  estate^,"*  &c. 

^  Prom  this  it  appears  clearly  to  the  Ijorfl  Ordit 
^  nary  that  this  sum  to  be  accumulated  horn  the  n-. 
*■  served  fund  of  Ji.500  yearly,  out  of  the  rents  of  fhe 
*■  entailed  property,  was  not  meant,  nor  was  made  a 
^  fund  supplementary  of  the  fee-sipiple  estate,  to  pay 

*  that  sum  of  L.4D00,  but  was  created  on  purpose  to 
^  pay  it; ;  and,  on  the  daughter  succeeding  to  the  en- 

•  tailed  estate,  she  waa  bound  to  repay  or  reconvey  R 
^  to  the  heirs  and  dispone^  of  her  fiith^ ;  and,  faliBig 
^  them,  to  Mr  Cocftran^s  own  daughters  !n  lifereDt, 
'  and  iheir  children  in  fpe,  equally  among  tihen.  K 
^  therefore,  Mr  Cochran^s  fee-simple  estate  was  fcuTi 
!  dened  \yith  this  debt  (for  a  debt  it  was^  so  as  to  ^f 


;  itjto  J<SiB  Opchran  prim  hco  iii  the;  meal|time,.ti^*•JJ^^2^ 
\JI^$^mA  cqiild  be  aoeumulatod  froip  the  Savings  of  joimston  «. 
t^iateaf  .the.eataUed  estate^  «he  was  hound  to^^^^^'*"^*^ 
[,m6ffk  to  hfst  father^  or  the  executors  of  her  grand- ^^^m. 
14rtlier»  her  nght  to  the  said  aocuniulating  fund,  and  ^^I^Si^^ 
.Iftqjr  maat  hare  drawn  back  this  sum  paid  away  by^J^^*^ 

.fAtsan  and  the  dear  eondusion  arising  from  this  is, 

f  ftatlUt  JL4000  is  not  an  nltimate  burden  on  thb  late 

f  KrCoduan'e  executry»  and  eannot  be  charged  against 

'  j(  as  a  debt  for  which  it  te  uittmately  liable. 

'  9i^  With  respect  to  the  sum  of  L.500  provided 

. '  and  sUll  due  fay  the  late  Mr  Cochran,  in  his.daugh* 
'  tor  /eaa*8  contraot  of  marriage,  the  Lord  Ordinary 
f  bulno  doubt  that  it  is  a  debt,  and  nnist  be  deducted 
^  £rDp  the  whole  ezecutry* 

*  jk(  The  aame  is  his  «|nxiioa  upon  the  arrears  of 
/  J»dtttieB  due  by  Mr  C!odnran  at  his  death.    If  tbe;^ 

^,/Jildbem  paid,  thejr  would  havb  so  far  diminished 

^s^Vi^mXxy.  If  Uiey  had  been  due  to^  instead  of 
^  }q  him,  HaHSf  would  hare  belonged  to  the  fexecutoif, 
'  as  has  beai  unifonnly  decided ;  and,  for  that  reason, 

*  the  Iiord  Ordinary  thinkB  that  the  arrears^  in  ques- 

*  tioii  are  a  debt  on  the  executor,  althoi^h  he.adniits 
M)iat  there  ia  one  decision,  S9th  July  1718,  Wilson, 
I  (Mor.  H55)  finding  tiiat  the  arrears  of  feup^luties  are 
^iSburdm  on  the  heir,  for  which  he  has  no  relief. 

,  VTbisis  but  a  single  decision ;  and  being,  with  all  due 
.  '.^obBsmhn,  contrary  to  the  principles  uniformly  de« 
^|3d«dt  that  arrears  of  feu-duties  due  to  a  deceased 
f  htoig  tp  his  executor,  the  Iiord  Ordinary  has  pre- 
f  ipiaed  to  disseut  £rom  it  He  thinks  that,  if  arrears 
rM  is»  by  the  heir,  because  they  arise  from  the  feu- 
'.m*mtt,  which  ia  the  ratio  of  that  decision,  they 
'  mnW.^  tbe  aaxQC  reason,  bdoog  to  him ;  and  yet 
'  %,emtrary  haa  been  estaUiahed. 
4A  and  6A,  The  two  remaining  points  are,  how  far 
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JohrtftMh  V.  ' 
Codtfaii)  A^ 

Legitim.   ' 

HeprobiOe, 
H$PikMe€md 


'  fiEi&er  dttring  ilia  life;  and^  ^ftu  jreipectt  to 
'  L.50(>shegot  at  her  nUarriage^  tbeiti  ig  Ho  do^ 
'  aixmt  k.    Indeed,  she  did  not  dispute  it  at  the  li 

*  but  eke  said  that  the  iBtereetmuit  ne^  be  reckoi 
'  on  it,  foD  which  she  referred  to  the  ca8e<Qf  Skioi 

*  aodi  I>ec.  1775.  But  that  case  is  no  authority,  t 
'  ingthe  facts  are  quite  different  There^  Skimii 
'  father  borrowed  a  sum  of  L.lOO  from  his  son-iii4j 
/  whidi  he  gare  to  his  son,  the  pursuer  in  that  a 
^  But  the  bond  given  by  the  father^  to  hie  aon-in-] 
^  expressly  bore  that  he  was  not  to  be  liable  for  ii 
^  rest  on  it  during  his  life.    The  defends  pleaded  t 

*  the  pursuer  was  bound  to  impute  the  I/.100,  \f 

*  intereet  <m  itlroin  the  time  he  reeeived  it,  to  accoi 
<  of  his  legitim ;  and  the  Ciourt  -found  that  he  m 
^  impute  the  capital,  but  was  not  liable  for  intere 
^  and  the  principle  there  seems  dear  that^  as  the 

*  ther's  personal  estate  was  not  diminislked  by  p 
i  ment  of  interest  during  his  lilie,  the  son  oeuld  nqt 
'required  to  inerease  that  estate  by  paying  i&tei 
-  .\q  it.  Iff  on  the  other  hand,  the  father  had  paid 
Vterest  on  the  L.lOO  during  his  life,  all  that  intej 
r, would  have  been  advances  to  his  son,  and  wlv 
Vhave  been  imputable  to  the  legitim  m  well  a$ 
'  juripcipal  sum.  The  Jeict  here  aud  the  pribci]^ 
' ,  quite  different.  If  the  late  Mr  Coehtan  had  ntot ; 
' .  yanced  to  the  pursuer  the  L.606^,  the  eaa^ei^  with 
'  the  acc^ng  interest,  would  ha\ne  beea  i»  b0fm 

*  his  deat|i,  The  interest,  thorefoi^,  of  tb^  capita 
' ,  m:  ad  vmce  to  her  ps  much  as  the  capital  iteelf^;  m 
*tjK^f  ^c(  Lord  Ordinary's  opinion,  ought  to  be  soiie 

*  oned  in  every  case  where  a  chSd  r^udiatea-lii^ 

*  hej;- father's  settlements.  If  she  Will  have: laMf/i 
^  ought  to  give  it.  .       ,  . 


>> 


'  tf  iTiCiMbrftii  to  bis  daughter,  foid'  her  ^  diiUmn  johnptw  « 
rmki,  the  liWd  Ofdintef  is  quite  awwre;  thafaapgo-^^"^^ 
'WSB bf-a  liltJMr  taa child  of  anhmtaUs  8ubjttt£«gtAVii. 
I  '.abotf in  general  be  caUe4  feriti  coUotidD,  iiferafiite- j^^;^'*^ 
I  'itfoBoriegftihi;  and  tbeprkiciple  isobidaite,  ^^'^^^mI^'^ 
I  MkritdAe  ac^jeiBts  tcatmot  bewckoaad  in  thapepsonal 
I  '-iriatiei  so  the  giraat  of  any  <iDe  bf  aiaUifer .tda  jcb3id 
*^  aa  inty  diminisbea  the  exeeatxy.  Bat  where  a.£a* 
Mber,  haviag  given  an  heritaUe  aufagectgto  a  cOiild 

*  kf  a  levocaUe  deed,  and  to  take  effect  at  hiS'deatii, 
'Hiefaoiii  tfiat  as  a  part  of  the  provision  which  he  af- 
'^enraids  makes  for  her,  the  Lord  Ordinary  cataot 
'M  turtle  ehild  is  entitled  to  retain  the  haritadlle 
'4ldjeet,  and  repudiate  the  other  prdvision.  •.  The 
^^MsDBeMa  condaslon  is  that,  if  he  hud  fancied' timt 
'^hkr  sfi^eavtot  was  to  be  rejected,  and  the  legal 

I  ^drimaTCioH0d  to,  he  wonld  have  recalled  tiie  grant 
^•af  tbt  heritable  sobjeet  Now,  ihis  af^peass  distiriet- 
'}f  tobe  wtat  the  late  Mr  Cochran  did.  In  1804  he 
-  ^&p(R]ad'to  the  pio-svter  a  hoose  in  Mnsselbnygb,  for 
''*kritfenmt  use,  and  to  her  children  in  fee ;  the  deed 
*-mg  revocaUe,  and  reserved  his  own  liferent  In  hia 
'  ifiter  setOttnent,  0d  August  1S09>  he  spedally^rdfer- 
'  ial«>  that  gifl,  and  dedai^  that  h^  means  to  make 
"cartsiil  additiMflS  provisicKDs  on  my  grandchildren 
"*%  Ifrs^Kerr,  and  on  my  two  survivii^  daughtiers, 

*  Bi^aia  ahd  Jean,' ^^  l^p^iiin  is  the  pnrraer.   Iti 

*  tteafter  {Nift  of  the  deed,  be  bwdens  his  eon  ^  wilih 
""dttpajTBienttrf  Of^  ioAowiag  additional  provisions, 
^vis.  to  *Mfs  Euphan  Cochran,  otherwise  Johnston, 
*^p  dav^twi  in  liferent,  luiff  to  the  child  or  diifalmi 
•i«*e^beay,  eqaaMy^  in  Ibe,  of  the  sum  of  L.150Q 
*«f?HikSpal  nwmfej'/ 

*  When,  therefore,  Mr  Cochran  narrated  his  revo. 

*  GaUc  gift  of  the  house  in  llfei'ent  to  the  pursuer,  ♦  to 


wm 


Jipeisioi^o^^^^ 


joiiiiitai «.  '  *Awaa  prarisioii  qf  ii*lim>» .  the  hof^  Qt^iimff 
Cocton^^tf.  4  ^^  j^  Ijq^  g||^  i,  emitlei  to  r^udi^  tjljt^  9^^ 
iHvi/iiM.        '  vision  and  abide  by  the  other.  Both^e,  einhi# 

S^^  '^  *  iter.  It  19  tmie  that  it  18  bii/t  A  ,lifewit  i^  M  |^ 
^  Tahie  can  he  put  on  it. .  Wb^er,  whi^  thfi,j^ 
^  found  Ibit  the  pnrauer  had  nqt  hWKiIogs^^ 
^  ther'i  Mttlement^  they  took  into  view  h^r  jif^i 
^  taken  tibe  U^nrent  pf  the  honae»  thi9  lior^  Qrdji 
'  knows  aiot, 

'  (te  the  points  brought  into  this  yiew,he  ha^gi 
^  %  fiill  detailed  opinion^  and  would  put  it  i4to  w 
'  teriocotoc,  but  he  does  not  think  that  Justice  m 
^  he  done  to  the  Comt  <^  the  parties,  by  either  of 
*  latter  going  to  the  former  with  a  reclaiming:^ 
'  He,  therefeve,  orders  Cases  to  the  Cpurtp  ^a$  tl 
^  Lordriiips  may  have  an  opportimity  of  ^Rpi^ 
r  this  matter  in  writii;^/ 


Fhaded  for  the  defend^^-*-!*  AoooiidiQg  Uf 
rale  of  approbate  and  reprobate,  the;  pursu^r^  h^^ 
repudiated  Mr  Cochran's  settlemmt,  is  bwred  U 
founding  on  the  provision  of  the  deed,  by  which  i 
idieged  that  hig  executry  is  relieved  of  |^e  ifkt 
I1.40OO,  which  he  became  bound  to  jfpj  iq  ^is  fi( 
oe&tract  of  marriage^  The  rule,  indee4>  appi|^^ 
peculiar  foroe  to  the  present  case,  whe^  ti^ei  porsi 
nUhou^  no  benefit  could  hav^  accrued  to  him  k 
the  provision  in  question,  if  he  had  ^^wesf  ed  ^} 
settlement,  yet  insists  that  his  renunciaticm  of  the  p 
vision  in  favoitf  of  his  wife,  wfaidbcis  dedared  to  be 
satisfaction  flf  her  legal  jngl^ip,  entity  him  t^M 
on  the  settlement  as  enlarging  the  very  fund  to  vhi 
thsso  rigihln  attadbi.  The  pursuer's  demand,  ther^a 
is  <juits  at  variance  with  the  d^kved  wiU  m^  uiU 


mik^ltibe  deeeased-pffie  eicMfeive  o^eet  df  «M  pro-  *^,5f;^ 

'iM»  jwcuritjr  fiMT  Hie  defit  oF  L.40OO,  or  to  lMe|ieftt<^a«i|»^ 
lb  eSMtitor  bf  relieviiig  Mm  of -tihe  oMigatfon  of  pay-  /^^^Mn. 
IKtf  of  tintt  stini ;  Anftof,  on  vSMr,  «1 ;  Anaemte  «.  ^^JJ^  •** 

if  Aiffli,  sa  !Dec.  1708,  r^or.  ill).  *°*"^ 

E*  An^n  of  feu-^nties,  accordh^  to  <6i«  idrytuw 
^ptfhority  of  Bntkiiie,  are  a  pto|ier  ddbt  oa  the  exteb* 
«r;  B.  iL  Ht.  2,  f  7  ana  19,  TIte  eatMO^WttBoti  v, 
M  and  Grant,  fi9th  Jalf  1718,  (Mcr.  SMSfM  irbick 
fa  ej^odte  ^^ment  was  given.  Is  hdd  by  thit'  au* 
ftdr,  in  the  passives  referred  to,  to  be  o6ntrarf  to 
thner  pmedee,  and,  in  its  piSadple,  orenruled  l^the 
HlKqncnt  ease  of  Haitin  v.  Agnew,  JEcmM  f iVdr. 

HI.  The  pctrsfuff  in  daiming  ligUbttf  fs  Ikomid  to 
oBlte  the  r 'Interest  as  well  as  the  pfinefpal  mmq  of 
L580,  wUdi  lie  recdred  from  the  deceased  M  4i|i9 
Dcasion  of  liis  marriage.  The  case  of  8khmer»  found- 
ed tm  by  the  jmisuer,  is  of  a  special  nature,  and  inap- 
fBeaUe  t«  Ae  present  qneslSen ;  Slair,  B.  iH.  tit  8, 
f  45;  Ersk,  B.  il}.  tit*  9,  $  2«;  S  Baiik.  S61. 

jPEarrdM  for  iiie  pursner-^I.  The  only  ^qneMu^ 
If^  reference  to  the  diaim  of  flednction  of  <!he  d^bt 
tf  L40eo  Is,  whether,  Sn  point  of  fact,  the  exeeiitry 
tofls  have  been  Telieted  of  fhat  [debt  by  Mr  GocAh 
Tufs  aetdemeift  It  is  irrelevant  to  inquire  with  wlwt 
fataition  the  deceased  ptade^e  anrapgeraest  t»y  wiiicli 


,l,M|lfiJIU»  M    iip^ 


ff  ll|«  oaae.   Tbe  jpppoiqieiit  relsUve  to.  the  daim  of  dedyction  on  acc9unt 
^tltt  eonTCTance  of  Uie  house  to  Mn  Johiuton  li  alBo  omitted,  ^It^Mut 
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No 


^i^lif?"  *^  vas-aflfected.     The  pursuer  has  right  to  leg 

Johnston  t».    QUti;of  the  free  executry;  and  the  executor  is  not 

c^ciiraa;&<u  t^led  to  difiainfch  the  amount  of  the  funds  by  sta 

r^iiim,      .  RgELiu^t  them  a  debt  which  has  otherwise  been 

jjf?^^,      yided  for.  v  The  doctrine  of  approbate  and  reprol 

M^^.  "^  *^"®  BO  application  to  this  question ;  Ersk.  B.  iii. 

3,  §  49.     The  pursuer  makes  no  claim  whatever 

dM  the  deed  which  he  repudiates,  but  only  refer 

it  as  evidence  for  disproving  the  executor's  avenn^ 

thut  title  debt  in  question  attadies  to  the  execu 

If,  Ji|cLe^9  the,  renunciation  of  the  legitim  had  b 

d^lared  to  be  the  condition  of  the  executiy  being 

lieved  of  the  debt  of  L.4000,  there  might  have  b 

room  for  pleading  the  rule  of  law  alluded  to.    J 

the  entailed  estate  is  charged  with  this  debt  udcoi 

tionally ;  and  it  is  not  more  to  the  purpose,  witb 

fjpreace  to  the  axrtual  circumstances  of  this  case,  to  c 

j^qture  what  might  have  been  the  will  o^  the  dece 

ed,  hiad  he  contemplated  the  event  of  the  pursuer  av; 

ing  himself  of  his  wife's  legal  rights,  than  it  would  hi 

beeu  to  speculate  on  that  point,  on  the  supposition 

thp  deceased  harkig  sold  his  heritable  property,  a 

thereby  greatly  augmented  his  executry. 

IL  Arrears  of  feu-duties  are  debita  fundi  ;  and, 
the  icuse  of  aU  re^l  burdens,  the  primary  debtor  is  t 
l|e|r  who  succeeds  to  the  property  burdened.  Su 
ai^rears,  it  is  true,  belong  to  the  executors  of  the  s 
perxQr,  b^eqa^ise  it  is  the  vassal's  fault  that  they  we 
ZKit  paidjn  the  superior's  lifetime,  and  so  made  ]»a 
of  Ms  ^a^ecutry^  But  it  by  no  means  follows  tli 
ErVassal,  who  has  not  paid  his  feu-duty,  intends  thtr 
by  .to  ^eate  a  debt  against  his  personal  estate.  E 
mif^trhave^llo^^^  the  superior  to.  take  the  propert 
in  sati^fection  of  bis  daim  of  feu-duly  ;  and  hiB  bei 
if  he  shall  think  proper  to  rede^iaJtfrQm  the  irritaK 
cy  incurred  \f,  p^ectUig  to  piiyr  the  tvu-duty,  m^ 


^ 


[;RT  OF  SESSIOJf^^ 


Vf^ 


M99€dbU. 


he  arreara  discharged.    But  there  J*;£fn-'^^ae 
irindple  upon  which  these  arre^lrs,  '.TohnstbnT^ 
jir  to  redeem  the  property,  can  be  ^^^*^*<^ 
ipon  the  executrjr.     Accofrdingly,  in  ugiHm: 
i  f>.  Bell  and  Grant,  29th  July  1718,  ;^^;;t^.  ^ 
\  (Mw.  5465),  which  is  the  only  de-'jj^^^  ^ 
\  point,  it  was  found  that  arrears  of 
ible  by  the  vassal's  heir  without  fe^' 
ator, 

it  is  not  disputed  that  the  pursilei" 
um  of  L.500  received  by  him  at  the' 
age,  still,  upon  the  authority  of  the 
^.  Skinner,  20th  Dec.  1775  (^Mor. 
Lind  to  account  for  the  corresponding^ 
not  a  material  ground  of  distinction 
and  the  present,  that  there  the  sum 
ion  was  lent  to  the  father  by  a  third 
greement  that  neither  principal  nor 
>e  demanded  till  after  the  father's 


I  of  deduction  of  the  debt. of  L.4000, 
id — ^Tbat  he  did  not  think  the  doc^ 
:e  and  reprobate  at  all  concerned  in 
he  jmrsuer  claims  nothing  thrbtigh 
•ment.  He  only  says  that  this  deed 
ts  to  other  parties,  which  are  of  such 
le  burden  of  this  debt  is  taken  from  • 
I  thrown  upon  the  real  estate.  But 
ng  any  thing  in  virtue  of  the  deed.' 
sition,  therefore,  that  there  is  not* 
the  entailed  property  for  the  L.4000,' 
by  the  deceased  shfficient  to  ^atitfy 
bought  the  note  of  thi^Loi^  OMi- 
i  of  the  case  correct  .   * 

ly  and  Alhvotly  concurred  in   this 
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iaj«L^    2>^  Juitke^Oefi  entertained  dmfata  <m  flie  <j 

Johnston  «b    tion.    HU  difiBk^oItf  was  thiA,  that  it  Wfius^  to  be 

^^"^^*^  sunied  that  the  deceased  made  the  provisiaii  ia 

JCtf^/tm.        piite  only  in  eo&tempkitionL  of  the.  whote  deed  ia» 

M^^Sa^  ^^iog  effect.    The  settleineiit  i^M  to  be  conaideted  a 

j^^^^  mtfm  quid;  and,  in  this  view,  he  though*  that 

querticm  ifme-^ouM  the  purstter  avail  hfmsel 

me  proviaion  of  the  deed  and  reject  alnoiher  ?  It 

pettteA  to  his  liordship  a  mere  subtlety  t0r  say 

thapnrwer  did  not  ask  any  benefit  from  thed 

He  asked  by  virtue  of  the  deed»  and  of  that  aIon< 

in/erease  the  executry  fundsw    He  would  be  dire 

benefited  under  the  deed,  if  held  entitled  %q  foiyii 

the  provision  which  charges  the  entaSEed  eatat^i 

thelu4000w 


On  the  question  touching  the  arrears  of  feu-di 
the  unanimous  opinion  of  tlleir  Lordshi{tt  coinci 
with  that  of  the  Lord  Ordinary,  and  tiie  doetrine 
down  by  Mr  Erskine  in  the  passages  quoted  by 
defenderSi — that  these  arrears  were  a  iMToper  burden 
the  exeeutry. 

tduHlyf  Their  Lordriaps  also  coucurredt  that 
ease  of  Skixmer  did  not  apply  to  the  clarm  of  dec! 
tion  of  the  interest  of  the  I/.500,  aud  that  this  cIj 
was  in  itself  well  founded. 

Tie  judgment  of  M^  Coiirt  was  in  the  follow 
feihtns :  '  Find  that  the  provision  of  the  ^mxi  of  hA\ 
'contained  ia  the  marriage-coutract  of   Archil 

*  Cochran^  juuior»  and  therein  provided  to  the  is 
'  of  that  marriage,  wisto  thereby  made  a  real  bun 

*  on  the  entailed  estate  of  Archibald  Cochran,  8eiii 

*  as  nffecting  the  rents  thereof  and  is  not  a  bun 

*  upon  the  executry  <rf  the  said  Archibald  Cochr 
y  senior,  and  ^aMUQt  be  charged  against  that  executi 

*  Find  that  the  sum  of  L.600  provided  to  Jean  Cw 


HT  OF  SBSSIOIf, 


»l 


utt  of  marriage,  is  a  debt' which  fells  '*  J«n-  '*»• 
a  d^bt  affecting  the  whole  executiyj^^J^ 
bald  Cochran,  B^iiar :  Find  that  theCochiwv«B. 
ties  must,  ia  like  manner,  be  charged  Lepium. 
ig  that  exiccutry:  Find  that  Mm  ^^;^*^ 
Kmnd  to  impute  the  proTOiioq  of^r^^"^ 
y  herdfuringher  fatlier'ali£e»  witl| 
*eof  since  paymeat,  in  satiafactim 
legitim.  Appoint  parties  to  prepan 
d  to  the  provision  of  the  house^^  &e« 

Unary.  For  the  Fanner,  S6l.'Gen^ 

T.  Darlings  Agent.         For  the  De- 

>n,  Paierion.      DcmMton  and  'Mamwm^ 


:onjd  DirisioN. 

1^  Janmxry  ma^f 

iITTLE  AND  Husband 

ugawt 
3TMAN  AND  OxHs&s. 

multiplepoinfUng  and  ded^ator,  U 
fmrcioi^r  ^wi  JkeritaUe  ^ulffe^pjbr 
ffice^imd  e^ncUm^  ^ti^.  dehU  and 
1^  tke  ^VcA  ik^  creditor  in  ii,f;eai 
^pr^ferr^d  to  t/^  wk^  o^ 

fi  whif03  m  tbevtker  ba^,  i^m^ 

4ii  i%  jmperijt  ^illif  dfchr^ 


•  ■  •  !  '     .1  ' 

'^        K^  -s  M  !■<■      ' 


i^i 
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^livw**^^'^^^^  sold  certain   heritaljle 

i^^ttii.^*  4^9t9,Wii^pvJ^^^  tnist-eytate,  to  David  Will 

"  ^^-^  ■  son,  .hipiself  a  trustee^  declariug  the  price,  L,65 
real  burden  5n  the  conveyance*     Williamson  ha 
beei|  i^eift  j^i,  terms!  of  the  dispositioii,  and  lia 
granted  a  bondi  over  the  property  for  a  debt  of 
wards  pif  JUgOb,  exposed  it  to  public  sale  in  lota, 
the  articles  of  roUp  it  was  conditioned,  that  the 
chasefs  should  grant  security,  in  the  Jir^t  placi 
My  Adamson,  tb^  bolder  of  the  title-deeds,  to  iki 
tei^t  of  an  account  of  business  done  by  hiui  us 
^gstkt  of  the  seller ;  and,  in  the  secoml  place,  tu 
trustees  of  Nicol  Shaw,  as  creditors  in  the  real 
deni,  for  the  balance  of  the  price. 

Mrs  Little  became  the  purchaser  of  the  princ 
lot,  at  the  price  of  L.S80.  After  intimating  to 
several  parties  concerned  the  conj^ignation  of  thi:^  i 
in  a  bank,  she  brought  a  [irocess  of  multiplepoiiid 
declarator,  &c.  concluding,  that  the  sale  of  llu  s 
jects  purchased  by  her  should  be  found  valid, 
the  seller  ordained  to  deliver  a  complete  title,  an< 
disencumber  the  subjects  of  all  burdens  affecting  tl 
' — ^that  all  parties  pretending  right  to  the  suly 
should  dispuie  their  preferences  thereon^that  the  j 
chaser  should  be  found  entitled  to  retain  the  expense 
process  out  of  the  fund  in  medio ;  and,  upon  accounl 
for  which,  she  ought  to  be  exonered  of  the  price 

*  Anrf,  ffeirther,  the  said  subjects,  purchased  by 

*  piiAiier,  ought  and  sbould  be  found  and  declared 

•  be  flhee  and  disencumbered  of  the  debts  and  burd 

•  arfJecting  the  same;  and  the  different  parties  ^ 

•  stiaB  be  fbUnd  entitled  to  the  whole,  or  any  pari 

*  ttef  said  price,'  dec6med  and  ordained  i\}  exec 

•  dii^Mirges  and  rehxuitjations,  so  far  as  their  rigl 

*  debts/ and  diligences,  shall  have  affected  or  eitiem 


>«t  <fp  ^Wsaim. 


ass 


tjeets^  00  that  the  rec<»^  mBy}fa}^^^^i^' 
9r  il^  of  die  saine :  or  othcp-wise/j^iJ^;^^^ 
•  that  fhfe  sale  was  inTdid,  thut  the  Wightiwi, 
fomid  not  liable  in  payment  of  the    '  ._^ 


Wp 


elkr'is  law-agent,  who  held  the  titles 
cated  for  his  account  of.  business^ 
•  Shawns  trustees,  and  the  creditors 
md,  were  called  as  defenders,  and 

ig  died  during  the  dependence  of  the 
ication  in  implement  was  led  by  the 
le,  against  the  seller's  sqn,  who  de- 
t  him. 

g  been  found  to  be  valid,  and  the 
gent  preferaUe,  the  pursuer  craved 
be  balance,  of  the  price  of  the  expeiir 
those  incurred  in  obtaining  the  de« 
on,  adjudication,  &c.  amounting  to 
d  decree  in  terms  of  the  libeli  do- 
ts disencumbered  of  the  debts  an|l 
them ;  and  ordaining  the  different 
id  be  found  entitled  to  any  part  of 
te  discharges  and  renunciations,  so 
extended  over  the  property  in  quea- 


nary  {oronoimced  the  following  in- 
aks  and  prefers  the  claimant,  Robert 
r  in  Dumfries,  pfimo  leco,  to  the 
KT^yment  pf  the  account  of  expen- 
um%  with  interest  tb^eof,  in  terjtiip 
bor  of  the  liOrd  Ordjn^ry,  of  4ait^ 
^^f  1*84;  Finely  the  pu;eBuen  erf 
4lp^  ,GErtitle4  tQ  ^tf^i^  out  of  the 
le  sum  of  L.120.  18s.. 6d.  as  claim^ 
•No:  43  of  process :  Finds  the  claim- 
U 


iBum 


ffEXimOaS  OF  THE 


No 


WigliMMfb 
JLc 


'  w!rw'  -i^t^J*'M^Wi^ln*n;  ill' Virtue  of  the  teal  lien 
L.uue,&c!fc'w  *  Witton  tonltailftd  ifi  t%«  di.^position  and  infefti 
*' im^voiii^  of  'D«ldd  WiHfetiiBoii,  fonnerly  mere 
fin  Ditemfrkb,  entitled  to  the  balance  of  the  ftaid 
*\baex!dnctit)nj^  ktnto  of  the  said  real  lien  or 
!  ileq  ^!  Finds  iemd  de(;htred  the  siibjecits  purehase^ 
'  tUe  fhlnmers  to  h^  tteed^  and  disencumbered  o( 

*  said  real  lien  or  burden  to  the  extent  only  of 
^  balance  payable  to  the  said  John  Weight  man  :  Gi 
^  Warrant  tO)  authorizes,  And  ordains  the  holders  o 
'  fanA  in  media^  the  agents  or  managers  of  the  Bf 
^  Linen  Gompairy  Bank  in  Dumfries,  to  niake  pay] 
*?of  A*  lAiOYe  ^ums,  and  decerns  accordingly; 

*  allows  the  pursuers,  if  they  see  cause,  to  ^ye 

*  representlation'  agdfinst  tfcis  interlocutor.' 
Tbt  pursuer  availed  himself  of  this  permfesic 

so  far  as  the  interlocutor  found  Wightman  entitle 
the  balance  of  the  fund  m  medio,  while  it,  at  the  ( 
time,  found  the  subjects  purchased  by  the  piirsm 
ber  freed' of  the  real  burden  to  the  extent  only  of 
balance. 

'  Pimded  by  the  pursuer — Wightman  could  not 
made  his  lien  effectual  without  such  proteedim 
tile -pursuer  was.  obliged  to  fill  low  out  for  coinpk 
bis  title,  and  for  the  expence  of  whit  h  he  lias 
found  to  have  retention  out  of  the  price.  This,  t! 
fore,  forms  a  proper  deduction  from  the  vahie  of 
lien  «s  aff^iiig  the  gubjeets  of  the  ptirsuer'!?  ptircli 
AbdtbesafAe  dbServMien  applies  to  tlie  law-ag 
preferable  td^fm  in  virtue  of  hi^  hypothec  ovei 
titleMl^edk  if,  theli,  by  m>  proceedings  hi  vfrtu 
the  Iwiii,  a  larger  sum  oouM  have  been  realized  U 
tli§i/ltm,itMi(m^thei$i  ew  receiving  payment  of 
k^Uoee^  tiefob<»ifid  todisdbarge  the  property  of 


lilieieitkiirdeii. 


-^eH     (iis^b^'i 


But,  tfl^e  credited  bfti  Hsrht  to  demand  tha 


rtiUj^mfaoistn lid  ia»  /Extent <of  tbat  ^'^'"^  »««^^ 

Killing'  ihe  lantef  to ,  jh^  imie,  aiid  ^ 
priqft^  ftell^itlB(di^disat[|jbspttr; 
L  the  subjects  at .  tiieir  AU  price; 
M»  tCMkitlti  to  hiktf»e£mn  ti|e  .bbr^ 


il  lNir4«  cooot  lie:  ^xtingniribed 
tt,  unlesa^cjHtierby^Vtthintafjryitfs- 
if  diecfaaigf  uiidler  a  iwdkiiigiatad 
indue  lien  here  deea ndt  cktoi.oil 
I  been  diiectljF  w  iiiditect)|r  ten* 
to  die  purauer.  He  tdaiiM  iqioii 
)aA  beleo^ai^  to  his  debtor,  ithe 
e,  faecaft  only  b^  eompdkd  toidis* 
ko.theexteat  of  the  summoeiY^ed 
ainifc  '  .     • 

indent's  acquieBeenee  in  the  deeretf 
alid  and  ^ectual,  nor  his  tiddn^ 
ticess,  by  claiming  upon,  or  even 
a^  price,  could  bar  hdm  fimn^jop- 
's  demaaid.  But,  in  fact,  the  jre^ 
itaifis  a  reservBtion  c^  hjft  right  to 
sion  of  the  sunimoiis  Icor.  declwtag 
ctingnished,^  whUe  a^jr  poftioniof 
UMatisied*  i  * 

at^ iif  the  respondent .  iMd  vhmm\t 
pertfi  hf^cM^  Bdt.haTO4QaAeihi« 
.a^gfieaterektent,  out:<>f4bi^.ftleei 
Idwtot  bitn.byi  tbi  iotbcUic^tiAp 
K4b«tfaslijand?enKmflipnl.xi  .Tte  eit^ 
jfWMrfA  t«e.(kt7|HlMtierMd*ftkf 
r4f«iibii»bMa»ii9ctIiie  fxtqoecdiiW 
.  Besides,  tike  stateiiMriti^aimi^ 
sorr^,  is  |)}fii^  irreltovMt. 
UJ 
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lR[c 


w^Jtn*!^  .    the  rejefctfon  df  the  piirisuetW  plea  Si^iffhbt' « 

i.Htie,&c^«.  Mto  to  abandoh  the  action;  and  tmdo  tb^  t^^ 

Wightman,  •  cetSdln^.   'But  therespondent  has  dffert**di  ««S 

— .      the  pursuer  his  security  orer  tHe  remainizfg^  16ti^ 

^•^      property  sold  to  other  parties.  **-   ' 

']tbe  Lord  Otdinsary  s^dhered  to  fai&  inteit<xmt5t^ 
explained  the  grounds  of  his  judgment  in  Iblbh 
ing  note :  ^  The  Lord  Ordinary  sees  the  hardsU 
^  the  r«p]^esenter,  bat  does  not  think  sh^  ctttf  1 

*  Heved  in  the  way  oraved.  When  land  k  hurt 
^  with  debt,  it  does  not  seem  neompeUmt  ym 
^  dearing  this  debt,  for  a  purchaser  from  the  d«b1 
V  raise  a  nmltipiepoinding,  and  put  the  prices 
^  dh  among  the  creditors.    If  a,  purchaser dcM 

*  he  must^  it  is  Hiougbt,  take  his  chadM  ^ 
^  price  paying  all  the  debt  in  full,  6r^  of  the^stt 
^  of  debt  remaining  upon  the  land.  There^i 
'tor   cannot   be    called    upon   in   such   a  wa 

*  discharge    the    land  of  his  whole  tlebt  on 

*  ment  of  a  part  of  it  only.     In  this  case,  it  fa 

*  appears  to  the  Lord  Ordinary,  that  it  is  the  pro 

*  ings  of  the  represester  which  have  given  to  thei 

*  of  the  last  seller  a  claim  eflFectively  preferable  tc 

*  of  the  real  creditor,  under  the  rule  established  b 

*  decisions  of  the  Court  in  favour  of  agents  (of  v 

*  rule  the  Lord  Ordinary  does  certainly  regret  th 

*  istence);  which  claim  the  real  creditors  mights 
'  wise  have  been  able  legally,  as  well  as  justly,  ( 

*  feat.  But  it  is  perhaps  not  n^cefisary  to  go 
'  that.' 

.LU-.i'^^  •- '■  '    .  -  -;   '  •        •  ^   ^    ''    v.L'v^.Mi^) 
The  pursuer  having  reclaimed  to  the  Court, 
QieAlee:^^  saM^Thdt  th^re  vifk4m  f^iMiff^i 
ehaif  iftg^Ote^lite^w^ltoat  fttll^pMi^^ 
hottd,  thck  pvmlMP  iff  nbt  oblj^  t^^UoW  th<^^  n 


^JRS'.a^^f^QSIOK. 
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tbeifu^dio  medh  m^y;  discuss  tbeirl%>^^n^Q, 

q*C 

tg^t  ^em^fiyeSf  and  jparUeigf.  bci  heard      . 

lent's  offbr  tQ  asaign  jjiip  ^^ujrity  aver       ^•^- 


fS.  .art  #  ■■■  ■' f  * 


geB  having  €onearr^<  in  thid  o^ion, 
onoed  the  following  infeiiocutar :-~ 
lien  of  die  defender  htts  not  been  af* 
lie  of  the  eubjeets  ov«r  which  it' was 
id/iti  so  far,  adhere  to  the  Interlocu- 
tgainst ;  remit  to  the  Lord  Ordinary 
as  to  the  practicafbilitj  of  any  ar- 
<2ie  relief  of  the  pursuer,  and  also  as 
tnd  extent  of  the  preferable  clalkn  of 
rtue  of  his  alleged  hypothec ;  and  re- 
ons  of  expenses,'  &c. 

rdinMj.  For  the  Pursuers,  Jameson^ 

R.  Wehh^  Agent.  For  the  Defender, 

W.Sfetcarty  Agent.         T.  Clerk. 

S. 


sm 


IBST  DIVISION. 

14  January  1^9Q. 

BNRY  JOHMSTON 

qgainst 
SCOTT  AND  THOMAS  SMALIi, 


m 


Dmifrnfif^^fmrn 


% 


Juhnitoa  ft 

Scott,  ^ci;. 


>   fi^m^M  tk^w^ty  k^^m  p^Hfim  i^^iimfm 

jitf^iementB  made  in  a  process  by  dijrppti^j^^ 

''■-■■-        ■■  •    .       ■         :  i     :  J-    .;[      Jlj: 

Ma  Johnston,  as  one  of  th^  joamgp^i  ^rM^ 
bebopf  pf  the.  IMih  Bankii^g  Cqmpai]^  Wi^^^ 
p^^itioa  and  compliant  against  Mr  ^cott^  wk^  k9^, 
merly  beep.f^nt  for  th«  hank  at  lianghoUn^afi^ 
SmsilVW*  S^  hi»  ag^t,  narrating  vai^^M:^  ^tff^  i 
ceedingi  lietween  Mr  S<!ott  and  the  n^nf  g;^|^  4)f 
£|ank>  in  i^^gard  to  a  large  balance  due  ^y^  bjn^  4^ 
Bank;  c^i^d  tltat,  after  three  hills  of  su^p^^sffy^fii 
aenM  by  Mr  Scott  had  been  refused^  1^  Jbia^  j^ 
ed  a  fourth,  in  which  he  stated  *  that  thej^anl^  J| 
Vcomvutted, several  acts  of  bankru^c^^ai^^^ 
^  jCQmmission  of  bankruptcy  had  in  cck^a^igue^ee] 

•  )mj\  Issued  by  the  Lord  Chancellor  at  th^  ^ 

•  soipe;  of  the  Bank's  creditors  against  the  cbai 
'  Jphostop,  as  one  of  the  managers  or  pybliqc^ 

•  of  the  company  or  copartnery  carrying  oi^  t^^,  ,^ 

•  and  business  of  bankers  in  the  city  pf  Carli?}? 
'  tb?  qpunty  pf  Cumbertoid,  and  at|ieithand^ 

•  Ji^G^  ifl  Gotland,  under  the  style  a^d  firmfpjfj 

•  Lc^ , Backing  C^P^  *  Thafjtbejfpijfi 
'  fiif^i  ^  ba^i::nptcy,  which  has  thus  been  i^ued^ 
'  the^v:bafi.Bi«)erae^  tjhe  ich^iX5ir%  ai^d  ^P^^ 

•  the  i^t  >!^Mph  vpas  ir^sted  m  theip  to  the;  c^^i 
«  jqfitfcer^aa^K  v^wd  Ui^  chargers  J^iw^ 

'  b^ve  i^e  power  <)fM»uingthe^^ 

Th*  p^tijtiop/wtlj^  ,5*at^Jha^i  ^^i^  ^,^ 
suspcoasion  i^^iwhigh  ih%]^f^Y%stf^^^|^^^  !W^m^ 


lytttttf-^fisBiioJ*. 


m 


ireiieBied '  a  petttiiwi  fbi^  tRt^  *e^n^ joiS^ 
;  wl^lch  fiadl^mi o]f>pcte&l^  ilfcSedtt, s^ott^ 

:K)rd  PiwiaeHtVin  which  he'  sfeted  t^^^if^'^ 
.  Johf tstcm^  "^now  designing  himself 
iblic  and  prosecuting  officers  Of  ^^e 
iving  deeply  involved  the  affairs  of 
m  this  country  and  in  Engli^d;  nnd 
tUic  o|lc€r»  and  for  and  on  hehalf  of 
(^eral  acts  of  bankruptcy  In  Eifigldndr 
bankruptcy,  at  4he  «ttH^  of  soine  of 
tors,  has  just  been  id^ea  against^  hitti 
^r  of  the  Bank.  The  whole  prepe^^ 
wherever  situated,  has  thUI^  been  jtt^ 
[and  assigned  to  the  creditors  of  the 
rhom  the  creditors  of  the  Bank  shaft 
up  its  affairs ;  and  the  -said  HeUry 
no  longer  entitled  to  use  ^r  fellow 
proceedings  in  his  orwn  mnaM-/  ^« 
cutnstances  it  id^  prpper  and  neees-« 
ther  prDce»edhigs  in  the  sequestration 
,  tiU  the  nutter  be  taken  up  by  the 
*r  the  comsnissiou  of  4>ailkruptcy 
k.'      -•  - 

m  states,  that  theobjectdf  all  these 
6  create  an  Undue  prejudice  against 
ireby  to  interfere  wiHt  the  iidtmnfs-^ 
istice :  That  theallegatioito  in  iSiese 
tlse  in  themselnes :  That  ^be^  had 
r  Bcbtt^n  the  frill  ^ktto^l^agte  4hat 
Pfaat  the  irhole  was  af  dedde  t^illul** 
icibtrived^  by  ^Mif'SM^fc^^^^^^^ 
loenoing  the  decision^c^  th^^Uiri^H^ 

^iiU^h^l^i^  ht^pir  to  d%t^hii 


m 


m^m^M'^m^ttm 


Nid 


'The  petition  prayed  for  warrant  ^^aiifviok  m^^bk 
Archibald  Scott  and  Thomas  Small ;  and  thereafte] 
* )  iliiickisnehrpahiriimeitt  ^port  tlieni  finr  tiieir  conii 
sMVtfcfe  Mitlwraty  o£  tbi$  Court,  ia^^^ 
^iBbikse'of  its  fonhs,  a&  your  Loidriiiipft  itety^tl 
*^pA]per;  Kserving  always  to  the  pfetitac6ieir^iaad 
'^cwnpmiy  he  rapiieseiits,  their  clmd  of  daniagwa 

^^^hecDtt^  inf  fatsttmw^,  after  detaitlng  tlfe^eiiciiiiii 
cf9froiki^ii4iieii  he  maintained  that  he  was  jiuttdfie 
mulcifig  th&  Matements  complained  oi>  plMded^ 
the  cimiplaint  was  incompetent.  It  viisr  at^the 
stance  of  Mr  Johnston  alone^  without  ^metiank  d 
poUlo  prosecutor.  It  complamed  ttA  cbateibp 
tbft  airthority  oi  the  Court,  and  an  abuse  «f  it&^Oi 
Bveil  if  the  whole  £scts  sttfted  in  the  p^ti^n  wmH 
they  wovM  not  amount  to  any  ctotempt  of  tho'itttl 
ty  of  the  Court.  The  petitioner  has  nb  interoBV* 
QOQseqtientty',  no  title,  to  insist  fdr  punishment,'  i 
ifitltiere  had  b^dn  such  contempt  of  CoUM.  Hirxi 
Minedy  is  in  an  acdon  of  diEimagtes.  Mr  Seott^  tga 
vrhom  the  complaint  is  principally  direoted^^ii^  n 
Ki^ber  of  Court ;  and  these  ib  no  authority  feMi 
ing  such  a  proceeding  as  that  complaSnedDf  the  fnl 
tfm^iBfHiimary  ioomphdnt,  without  this  toueao^yst 
Lo0dt AdvAcatf ; '  -  :  -  ^  -.. .  r  ^.v -n-di, 

;  tiiWi^  M^  Bmall  ifc  was  >an9ioert^d^^hBi^h&h0ii  )i 
^itiMyiqAmttia  information  of  his  clf^nt,^  JlfrS^ 
lElidtfTthe  papsts  :had  )been  ^  ^pr^pered  by ^^Mr^S^tti 
Mhi.  had  p^asaatbd  Ihetn  ai^cbiNUn^  td  thi  div^ 
wh^hfhvAhUdjuehre^i  He  Imi,  th^n^om^^^^' 
thing  but  what  he  was  bound  to  do  on  behalf  of 


f^t:t0«b^^i^, 


«91r 


efct.,'r-;  vi'.iv/ V.'!  h-rrr^-'M  noiili-a  ^ysYCP^*^ 

od  M  eotaptiini  apaxml^  Jtfr  ^filtiatt ; 
dy saccoiding  taihe directitms^eCtliis 
la  vitig  aceepted  liie  ^mptDjin^  «s 
bofttnd  to  do^sfo^  Tliat  an  agost  was 
facts  funiisl)^  to  him  by  his  clients 
laof;  aiid thathtwiais.inoiFeiisyiitaBi- 
rf  these.  Howler  ImpfohaUe^thef 
init  it  was  bis  dii^.  to  statetthemlto 
Uent  iuisted  ttpOB  it.  With  i^cganl 
majority  of  tho  CoQrt  ocnkctuniedifA 
^V^  improper  his  conduct  may^bafre 
eleraat  grtwnd  for  a  pettttifp^  asd^ 
mgh  his  stateitteiit  might  be  loilkiin^ 
•  oratempt  of '  the  au^oriiy  <  of  tiit 
eof  itsfomis.  Itwastheobgteetof 
[Cation  in  the  BiU^Chamher'tpatay 
mce,  and  tiiis  uras  fireqneiitlp  dime 
'  that  which  thejJoiew  not  to  be 
irty  not  being  a  member  ci  Ckmrt, 
ould  form  no  relevant  gitainid<  of ^  a 
hunt.  .■••■■-  ••  ■  ■•  \^  i\  >vHy^\^  ^- 
iJb»ented>-<^Hffli  LordsfaiproMisidered 
re  a  fraudulent  attem^ihy(^i  xbmxt^ 
on  pretences  which  the  bankrupt 
to  dtop  tbeproceediiigs  (^  iU  €Wrilrt» 
16  ^per  ixNii^e  of  jodicialprQp^^ 
t  if^l^riQllU3f  torf  the !  ipeti^ai^  f^hMi 
^m.f^iw^iFetTidiaBactorl  ai  Mdgpes^ 
ito  jpofiisHS  aofd.fl  wasftfrtirdatjr'to 


m 


JffiQfi|I(^S,OFJPHS  l^f. 


i^Ju.  It^ 


Scott,  Ac. 


'  .Find  ^enetition  aodToinrirlj^fnt  .ijciyleypi^t {|g>i; 
*.,ibe  T^peind^t^  4ri^bald  Soott ;,  ^,  tliqr^f)(e,  i 

*  anJiss  the  same,  and  decern;  r(sejnii|fp,t'^>(^i"J 
'  d^m^pes  at  the  instance  of  the  petji<ftqae«rs>>^d 
^Jwif^i^^ret^gimaXt  ^a,«cprd8 :  |ltM<fia4  m  fipcpei 

*  dfi^j^  tbe  j^d .  A  rcbibald  Sotft;  ap^  ay  t«  j|lie 
'  spondent,  Thomas  Small,  alsod^mias.tlie^wippl; 
'.  ^t^jpJidter,  and  deeern ;  find  him  £ivUt)ed  ((^^is 
^flenses.'.  ,•        .  ^  r -i. 

For  t^omplaintf,  Jameaont  Ad.  Anderton.  Bistet 

•■-■--  Moni$ott,  Agents.       For  RespoiideiitB,'  Plat  Bibert 
The  Small,  W.  &  Agent.       D.  CWrk. 
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SECOND  DIVISION, 


No.  XLV. 


14  JfOnwtrii  VBii 


DUNDAS'S  TJIUSTJEJS   ,,        , 
agtoMst 
WieiDDERBUBN  DUNDAS,  anp  Ot^jehs^ 


W^ 


:s 


Appjudbate  AND  Repeobatsu-^Fo^i^ign^^  i5i 
jKon  hmingf  hy  a  deed  emquted  in  Scotlaindi, 
cording  to  the  Scots  Jbrm^  conveyed  ai^  eUf^xA 
a^d  in  rS^land,  together  wititherefi^MfJ 
pp-tjfr  U  tm8tees:-^0MMd  that  his  ieir-iftrim^  i 
if  entitled  to  take  ^  JSngfifik estate  ab.  uilwgt 

wt ^t;renderiiig  that  uUOe^  tq  the  fmqim^^^ 


.*mttv 


"• , ) 
1.''.* . 


^H^  iat^  Gen^nl  PraacU  pfinflas^  A '  W?1^)W  of  i& 
landi,  a^d  who  h^d  ajsq  hi3  domicile  in  ihi^  couaj 
txicuttd  a  nwrtis  causa  settlemtnt  and  dispo8itioii» 


.i^%rmmm 


293 


iAifc^^i^^  attwmed  the  estate  pill^^ 

Btea'WtlMn^iBe'Hfertles  of  Ber-Tm^^es^^ 
tf  ^Sb]^Mikd,  to  ii'ttifebs,  who  were       — L, 
Miiivert ttiewfitolrbf  his  property ^^^7^;^"^ 
r  execi:^ilg^  the  tsi&M'  purposes  of  ^''^^^i'^ 
^  the  reiidtid  hi  ei^ual  portious 

died,  aend^  t«s  stirrived  by  four 
erty  at  the  time  of  his  death,  be- 
kmsoa  Seal,  consisted  of  a  landed 
md  of  moveable  property  of  very 

aboFe  mentioned  wm  executed  lit 
^  to  th&Seota  form,  but  not  being 
tb^d  in  presence  of  three  witneBses, 
fldri^,  that,,  by  the  law  of  Eng- 
ub,  29  Car,  IL  c.  8)  it  was  ineffec- 
kce  of  the  estate  of  Banson  Seal. 
M,  the  eldest  son  of  the  General, 
^y,  to  tfa»  estate^  /z5  iVi/^^/a/o ;  and 
i^adeon  his  behalf  for  a  share  of 
hiis  father's  Settlement,  along  with 

sr  tried  in  a  multtplepoinding  raised 
Brhich  dtfbM  Were  entered  for  Wed- 
nd 4i!8  tutor  udliU^,  on  the  otie 
yonngerehadren,  and  their  tutors 
ediher.  The  liord  Ordinary  took 
im  tarns;  aivdii^ed  the  following 
jritfe^fte vctti^e,  tbfe  Lord  Ordinary 
^Md  JyMi^eiiB  t&t  ittie  last  casede- 
rt  in  ^rireumstanees  iHjt  similar  to 
ag  the  mplieation  of  the  principles 
r^^^yi^s  <^^  sort,  places 

fmal^^rW-v^.     The  Lord 


*A 


«i94 


1)fl<3IBJfbl*&  dP  THE 


]#9aii.lii9. 


'-#. 


c^^/ii  #iis  axlinitted  oH  til  han^s^  bbtliPb)t  fill 
^^^^^^  dildSc^tt&Wwy^rs,  that  the  law  of  ii^ jttAiti 
^^SJfc  '  tti^robate  in  Scotland,  and  the  law' of  nik^ 
^•««^      :  I  jEngland,  are  to  the  samfe  effect ;  asMlithut  thtjr 

•  npply^  wherever  it  is  dear  that  a  teettiiot  hn 

•  tended  to  bequeathe  or  convey  a  i^tibjeet/tal 
^  liEdled'to  do  so  in  a  legsd  technical  nuamef;  I 
^  shcfa  case,  the  person  td  whom  that  subject  hA 
^  or  falh,  through  the  failure  of  the  prc^yer  tedn 
*' conveyance,  and  which   he  would  not  have  f 

•  the  deed  had  been  technically  forikuily  haa;^ 

^  separate  interest  in  the  deed,  and,  while  he  cU 

^  that  separate  interest,  claims  also  the  subject  ii 

^  veyed  away  from  him  informally — ^he  will  nothaj 

^  ndtted  to  take  both.    InScotlM(kl>  the  law  of  a]i| 

'^  bate  and  reprobate  applies — ^in  Edgland^thatof  i 

'  tion.    Both  go  to  tibis,  that  the  person  may  m 

^  his  election,  and  take  one,  vis.  either  take  tJbe'd 

^  arising  out  of  the  deed,  if  the  testator^s  wheto 

'^  tentiohs  have  effect,  or  the  stibject  Hot  terhoio 

^  *  coriveyed—^but  not  both*  i| 

^   ^  Now,  in  this  case,  there  is  no  question  that 

*  la!w  of  Scotland  is  the  rule  of  guidaace.  The  j 
^  General  Dundas  was  a  native  of  Scotland/  and  doi 
^^edinit,  and  left  a  deed  executed  in  tine  £c(^ 
^  form.  Th^e  is  no  room  fw  questioning  hisint 
f/tions  with  regard  to  th^  prop^^y  called  SmbomSk 
^  blttiat^d  within  the  Berwick  bounfa^  It  iacmwj 
^  by  8^fl6  d^sciription  to  his^  tmaieeSy  ahing  iriliiii 

'^t&^it!8t  of  the  landed  prop^tf  sitttat^iintflcolbi 
V2f  ikUj  ^^  ttii^,  and  id  ^dmitOed  to  b#  scg  itii9M>w 

'V«6'  th^dee!d'ni6t  having  4)eenf  esmxttii^^iifbei^ 

^:ibf  iii  tei  tb^t^aifiy'  S«a^  Seal  (oitUe  itftstec 


JRff.OJBVr^jpilSI^ 


m 


Mme^  wa;  Jio^tu  t,!^; .  his  liiii^h^did  Du^wrtTj 

9tfaef^  tl)e4awof.ftppip)^^re-   — — 
w]ier!?lQr  be  ■  hiumsI;  lu^ke .  hw  ^hoictfli^g^^*^ 
by  ^nsoBL  SenU.  of ^  lefcit  f  h^;  |old  ''^"'"iw^ 
^  and  take  bis  sbai^evPf  ?tlw',^^ole 
peraenal,  left  by  hi$:£atbe]r<i    Tbew 
rdi^ary's  views  of  this,  case. ^a^.jfire- 
t  parties  desire  to  he  heard  afte;r. the 
losed^  or  if  they  would  wii^  to  J^ve 
he  Court  Qjoi!  eases,  thfiXQrd.Qrdi* 
r  them  ia  either.'  r,  * 

pkaded^I.  That  hei^gs  entiled  to 
succes^Bon  conveyed  to.hiin  by  an 
out  heiug  bound  to  ccdlate  the  for^gn 
t,  where  noting  is  taken  Jn  thecha- 
leir,  or  under  the  l^awof  Seotl^nd, 
eign  heir  cannot  beafff^cted  by  prin* 
\y  on  the  .law  of  Scotland ;  I(q3S  r. 
me  17d7  (Mar.  4631) ; .  revec;sed  on 
mber  1797.  The  case  of  Rqbentson 
i*eb«  18179  rested  oji  a  different  prin* 
^e  heir,  succeeding  to .  the  foreign 
tdtorio^  making  a  claim  eompeti^l^  to 
le  law  of  Scotland ;  and  a^  he  dt^ose 
i-  the  prinlege ,  of  that  Jaw,,  lyhich 
umB,  8hariein>theiao,v^bl^^9j^99eg. 

iQWd  1p  ooipply  wjUl?  %  Qp^ition 

Betskyi/wAfrevfMT  s^^»afe4j;  VJtV^^f af . 

ji  shareypf  Jt^^injeajReck  of  4n  ex- 


tm 


nSGlI8aB0M%OFl  ZHR 


N 


Buittov       pri^ediof  ithe.beilit€ftjof:  hia!i)«qiiest,''feiir.'takaB|^ 

-— i*      vtUd  le^ipsefiBiom  of '  his  aaoeBboa^  inioAhaatto  jIi 

f^v»*        >.  IL  ThiU;ip^i«aM«iiifceedingbjnthet^^ 

tioftrettl  estate^  in  tbe  ckAhubteIr  of  hesvateUiM^ 
afibrwmchr  tdgiming  pemondl  bnidto  uMdcr  Hiitifl 
Moiit^nriiiA/  bf  tbat  law^  is  not^  m  point  ofSbi 
kgal  conv^fance  of  uracil  paH^wrtjpv  ^  mot  ih  a  i 
doa  te  wkkhbe^eaubeflaid  taa|i^ut>bate:siiB 
fcate  tbe  same  deed  itide  EngUeh  caats^  TMbm 
WoodfdiTd,  U  Fesey^mf^^saOi  Sb^man  r^OtoO^ 
8  Fesey,  481-496 ;  Hill  v.  Greenbaxd:,  S  Aiiien^ 
aiBl  in  Scodaiid,  RoteirtMa  tv  BobnlMB^  16ih 
181^;  and  Trotter  0.  Trotter^  dtii  I>w.:l«ia6i  1m 
oaaeiof  Caiiiiiiigliain  9.  Gamer^  17tb  Jaau  1788/i 
617V  ^^  ^^^  appears  to  haveibeen  hDlotfcapli^ted 
aeqii^tly  did  sot  require  the  staifcatdrjt  aolenaHli 
Scoflaad ;  and  in  Kecs  v.  Wanchopei^Howe  oCiLf 
8d  Mar  1»^9'  1  ^%l,  1-41,  tiie  died.  fi^.  tw 
the  heritage  was  conveyed  away  from  /tii6  Beir 
not  null  by  the  law  of  ScoUaid,  biitf»%  iiddociU 
his  instance^  and  was,  upon  that  gnnspid^  ^adiaittfi 
be  usled  in  evidence  to  shew  th^  testatorte  in 
tkm ;  Emxl  of  Dalkeith  fi.  Book,  17S9^fMm  4M 
Biindaa  v.  Dundas,  a5th  Febi  Vt»B,  (Mnr^.Mfi 
reversed  on  appeal;  Henderson  f).  WilMto^i&cujtt 
JamlTW^  (Mar.  1A^444)  TOVvned  ok  .sppeii  t>^ 

The  yoftnger  <Aildr0n  4iiwiiwrwi^l-7l%^ 
tloa  ^  n  d^ed  nuist  be  Wgiilai»d;*> othft^l** 
the  country  in  which  it  was  executedrr  If^^ 
Blain,  sad  Jaly  1760,  (Mor.  4611) ;  Trotterj:^Ti 
ter,  5th  Dw.  isse. 


RTov^smtmasBis 


i»! 


indilate^  an  inCrafim  to  opn  vtjV  ^^^SlSrAi^ 

ikerof  the^  dabd;  Guttohigiiiun  r; 

758,  (Mar.  617) ;  Kers  v.  WaiKhu^JJIS^ 
iordsi  «1  May  iSlft  1  JW^  a-^*^*v%.  y 
r  Duadaa  r;  Buiidas  ia  17BS|»  nA 
OB  in  1797,  Mlated  entindif  to  tklar 
rmal  4eeds  co&teyUig  heiiteUe  proM 
^If'  to  the  pfewnl;  question^  lliat^ 
ilkeitii  «.  Bo<dc^  id  eoritnof  to  did 
ingham  i>.  Lftdy  SetnpiH,  5th  Julj^ 
()r  and  Gn^aa  r^  Boyd,  ]LOtb  I>e«« 

and  extent  of  ^tiie  oUigations  ajSeeb* 
JO  property,  whether  taken  ab  inta^'* 
m  of  the  decerned,  mudt  be  fegulat^ 
the  country  where  the  auccession^ 
by  which  the  consequent  oUiga^ 
4  Ejuiloch  V.  Fullerfon,  12th  Jan^ 
I ;  Rebertste  t^.  M^Veaa^  18tfa  Febi 
t.  Robertson,  16th  Feb.  1816 ;  and 
..5th  Dbc.  1826. 

[icipie  of  approbate  andreprobat^ 
law  of  Scotland,  a  person  who  re« 
to  the  intenticm  c^  a.  testator,  as 
Scndar  deed,  is  not'altowed  to  take 
.  aame  detd«  The ,  benefit  which 
Id  todiiin  UDder  tha  deed  .!» iMldto 
applied  to  compensate  the  loss  sns-^ 
osal ;  ErMm,  B.  ui.  tit  9,  $  10. 
Ttet^fiiteed  la  tiie^^^I^^  iMds 
««  «k>Wattiihope^  Sd  May  1819  (t 


:r)'^y^   -ti;/; 


J     \.    ('■H)-? 


*  'i  ■'■■  f      ■     ;■  V  .  ■ 


Enex  and  Mary  Ker  «.  W&uchope  and  others  is 
iont  of  the  Court  of  Sasiioii ;  but  an  account  of  it 


l'    It     -1^    .     •■  ■      I.     m   -mz^ 

3?  l-v;: :- V  ff 


:(i- 


«» 


^^^SjCpONa.QF  THE 


N( 


^tiii?"      -^  Owr/ wweof  apiiiian  that  the  present 

Dundii*! •      exactly  the  coaverse  <rf  that  of  Trotter  v,  Trotte; 

x^SlT^  Dec  1826 ;  and  that  the  siMPe  principles  which 

— 8^-i^-     pelled  theCourty  in  that  clwe,  to  resort  to  the  opi 

ilj^^ti^tli'^  of  English  gounsrf^  in  order  to  ascertain  the  i 

fm^  fc      tion  of  an  Eng^h  testator,  expressed  in  a  deed 

cuted, according  to  the  law  of  England,  called 

them  in  the  present  instance  to  interpret  tlie  de 

a  Scotsman  executed  in  Scotland  according  to  th( 

of  this  country ;  and  that,  hy  the  law  of  Scot 

there  could  be  no  doubt  that  General  Duodas's  ii 

tion  with  regard  to  the  estate  of  Sanson  Seal 

sufficiently  expressed  to  put  his  heir  to  his  oj 


ttmy  t>e  fbunci  in  I  BSgh,  1-41.  The  drcumstances  were  m  fuU^ 
^ohn,  Duke  olT  Roxbaighe,  executed  a  tettleineTi^  by  vhlch  he  ton 
tke  whole  of  hit  unentailed  property,  real  an  well  as  persoimLi  to  tr 
for  the  purposes  of  sale,  &c.  and  payment  ni'  iegadeit;  aiid  tbtrr 
directed  them  to  vest  the  residue  in  the  public  (\irAs^  or  upon 
table  security,  and  to  pay  the  annual  dividendji  or  interest  to  his  « 
Ladies  Essex  and  Marj, during  thdr  joint  Htcs,  aod  to  the  surrWor 
upon  the  death  of  the  sunriyor,  to  pay  over  the  whole  residue  tu  a 
executors  in  the  proportions  specified  in  the  deed«  Th^  IMIsm  K 
heirs  at  law  of  their  brother^  reduced  this  deed,  upon  the  head  of  deatl 
inso  fiur  as  it  contained  a  conveyance  ofhcritabb  prupcrtj  situil 
Scotland  to  their  prejudice;  and  thereafter  damped  ilieir  liftrcnt  iul 
in  the  other  funds  conveyed  to  the  trustees.  They  maintained  tbit  i 
OB  two  grounds.— Ftrsl,  on  the  settlement  in  tbetr  favour  in  the ' 
which  they  had  only  reduced  in  so  fiur  as  it  was  a  convejancc  of  b«r 
to  their  prejudice;  and,  tecopdlif^  they  pleaded,  in  case  it  should  be  i 
that  they  could  not  approbate  and  reprobate  the  same  deed,  that  the 
ceeds  and  interests  of  the  trust  Ainds,  during  their  joint  Uv&f  snd  tfa 
the  survivor,  remained  in  boms  of  the  testator,  not  having  been  beqat^ 
to  the  residuary  legatees i  and,  consequently,  that  they  devolved  to ) 
as  executors  mk  ininMoot  their  deceased  brother.  But  the  Court  of 
pittn,  and  afterwaxds  the  House  of  Lords  more  explicitly,  '  deciaml 

*  they  could  have  no  chum  to  a  life-interest  in  the  personal  estate 

*  ve3nBd  to  the  trustees,  either  as  next  of  kin,  or  in  any  other  wnr/ 
Mr  lUigfa  has  annexed  to  this  report  an  acv^ount  of  the  proe^oii 

the  Court  of  Chancery  in  England  betwaen  the  parlies,  in  the  m 
Cuaninghm,  in*  ih  Osiner,  referred  to  by  Lord  KameS}  m  ha  i*poi 
that  ewe. 


^" 


i^ 


in'' tills  "counfcnr^iinder  ^^^oj-iS?*- 

late  and  reprobatp  in  this  cas^^6  ir^p^'n^-^r^-  ^ 
if  tlie  faw  altbgel^er.   ,|^^  o^tm^    ^^UStSt^ 
"  TrcAtfer,  was,  that  fiie  Intention  6t^«^» 
^(^  whiefi  was  tb^te  gathered  from 
the  n^ords^and  that  we  were  entitied 
urselves^.    In  the  presenf  case^  I  a^n 
Lordships^  that  General  pundas^as 
tion  sufficiently  clea)rty;  and  that  we 
>  his  deed,  by  preventing  the  party 
in  so  far  as  it  conveys  the  TInglisli 
benefit  under  It  in  other  resjpects. 

Lterlocutor  wds  pronounced  u^\T)xei 
that,  if  Wedderbur^rDttBdotfishall 
he  reil  estate  situated  in  Bnglandi^' 
ering  the  same  to  the  purposes^  o^ 
mot  be  eii^tleid  ta  dafsi  fmder  i!b€ 
Kare  of  the  heritable  and'  ihoyeable 
id  thereby  cMiveyed-ta  tiie  tniBtoiat 


glfHe.  Act.  SoUGm.(f!ope)  p.Djmd^s. 
c. '  (Moncreiff)  .Smythe.  T.  Bruce  ^  junl 
I  Cowari,  W.  S.  Agents.        F.  Clerk. 

,    ,     ..-.     :  ....•,,,      ...  u.,/. 
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'J     V^ 


'/n    p^ji 


.( i 


SECOXTD  DirmiON. 


5'J 


I    J'  ti/J.-bn 


KoiXLVL 


aMITH  Al^B  OtHEU  -?   II 

against  n 

Tbk  bank  of  SCOTLAND,  i      i ; 


GArTJDHiER. — Cautioners  of  a  hani-^ngent  ^Jm 
andJutw^etrmnMOctions^  liberated JwmUbeirTijh 

J  /loit^  in  densequence,  ^  irreguhritieM  im^kewg 
.q^SmlxoMduet^  tvlickjormed  a  mmA^reaemJ^ 
quiring  the  security,  having  been  concetded^^ 
&idm,  uiAmgh  the  Mani  tJoae  iMt-  amtareieli 
p^ntifjejha^de  eomnUitidhyike^agmt^vidcfid 
oacasiontd  ^e  lose  claimed  from  the  surekeexi 

iwtbeytar  17944  Alescander  'Patenon  waslsppm 
egent  of  the  Bank  of  Scotland  in  Tfanrso^  mod^ 
Hifaand,  along  iwilih  oerUim  oo^oUigQnts^  <&r  l&li 
actions  in  that  character.  n  ^  inf^f 

Paterson's  salary  was  at  first  L.ISIO,  andria 
wards  L.140  a-year.  Subsequent  to  his  appohiilii 
he  engaged  iextensively  in  tradei^  and  partK^aii 
dealings  in  grain.  It  did  not  appear  thiat  he^ 
ooriginally  possessed  €iP  capital;  and  tbefiUidE 
quired  for  his  various  speculations  seemcfaie^ 
hare; been  supplied  from  two  sourceat^tlii  oiK 
ing'  an  «cciunulatlon  of  sniaU  snnMi  de^oeitedril 
kaad^t  ctt  interest  by  nu^lerous  individuals,  iLiid  w 
wt'ih  notientesed  iiL  the  ]Bank'a'b«o4a.ii  ilnt^fid 
tqnhifr  practice  in  this  matter,  ^^BafteiilanrnaiHrt 
tbt  ioilbldsgiktter.  tiQ>.*faa  hiCe  Mi(;^fionnCar^H 
want  t^  AerBaiA^r  fvk^k^ 


V 


1^ 


IT4}P  BESSIOSl 


Ml 


€s  ■VtvoMffl 


Hty  df  thd  Difectorsj  shcrtrtly  be-  *  v^^;^^* 
ibef  1801     By  tWd  day's  post>  IsMith,  «c.  •. 
>me  queries ^firoaii  fl>6  Bank;  ftid,2j^*^*^^ 
lesd,  I  thitik  it  pi^per  to  mention 
,  that  I  have  cm  sothe  ocdask^d 
)dged  with  nke  on  IntefeBt  tomf 
;  but,  in  tteite  eases,  the  ownei*^ 
li  my  own  |>dr80Bal  security.  Thii 
the  necessity  4f  my  applying  to  any 

discount  a  bill  for  my  accomnKv- 
iid  not  eonsider  it  as*  doii^  aaiy 
Itidice^f  the  Bank  Howeirer,  if 
i  ddtie  vnong  in  doing  this,  I  shall 
in  future,  and  bring  any  sums  ixt 
3atik  debit  ocedsionally/ 
ter  having  coiamnnicaled  this  letiei' 
her  of  Uie  bank^s  offikrerd,  angered 
iVe  canimt  see  any  imf^t^prieiy  ia 
noney  od  your  own  account,  when 
ly  the  party  lending  that  it  iis^  f9# 
)rour  own  security.' 
riiidpal  means  of^  speculation  was 

which,  as  aftetrHrards  turned  cmt^ 
etict  of  using  imwatrintably  and 
EU!gse  extent! 

visited  by  Mt  Jamas  Mairshall  ^i  th^ 
li  Septeihber  1803  }  end  his  report 
tef  stating  that  tkd  amomitof  cash 
wad  L;2474,  whidi  dort^sponded 
Hne  cash-book,  proceeds  ad  Mlows  i 
r  poflKttd  n^  With  great  accuracy, 
t'tegttlarly  drawn,  aceqitedy  asft 
v^eas^y  irith  the  bookSin  Tfaer 
H  ttOt  over  Avmtn^  TSie  stalnp^ 
b£   ibmlAMjriibQrfrowedrhisnfte* 


s<^ 


BECaaiOWS'OETHB 


Kb. 


}4  Jan.  lezdt  < 


Sm  th,  ^c  «' 
Ba^koiScoU.bad, 


AnytQl^ntl;   The  pftstducr bills  ^mdimied  to  Ll8 
l-Ss.  8d:  none  of  which  I  have  reastm  to  believe 


Cautioner, 


'  The  agent  Still  continues  to  l>e  cattensiveljr 

*  gaged  in  business  and  fanning^  and  seems  at ; 

*  sent  to  be  pindied  foi:  motley.  His  own  bjDs 
f  the  office  amount  to  L.SOOO,  besides  L  J  500  of 
f  acffeptances  remitted  to  him  through  the  bank  fi 

*  Montrose.  These  bills  were  drawn  on  him  by 
1  clerk  for  meal,  which  he  sent  him  ta  pctrAnfik 
*.  Montrose ;  and  being  discounted  th^e,  the  Bwok\ 
'  Mr  Brand*s  security  for  them,  tmless,  which- i 
'hoped  will  not  be  the  case,  this  should  be  lost 

*  Undue  negotiation.* 

The  reporter  further  states^  that  the  transactioitt 
this  branch  were  becoming  more  numerous ;  fbd 
gives  it  as  his  opinion,  that  there  Was  a  prospi^Ji 
considerable  increase  of  business*  ^ 

But  it  appeared  from  letters  addressed  to  Eaters 
by  the  Bank's  secretary,  a  short  timie  befdrfe  tie  ds 
of  this  report,  that  the  Directors,  so  far  from  desiri 
an  increase  of  business,  at  lelEist' in  the  disc(nniti 
of  bills,  gave  peremptory  instructions  to  Patdhson 
Were  Indeed  then  given  also  to  their  other  agen 
gradually  to  restrict  the  amount  of  discerant».  Up 
the  subject  of  these  comrnUUications,  Pateraon  ot( 
a  letter  to  one  of  the  Directors  (Sir  John  SInelair) 
which  ht  urges  the  inexpediency  of  the  mecfimre, 
marking  that  ^it  will  bear  particularly  hard! upoD  i 

*  as  agent,  and  from  my  engagentpnts  and  othchrk 
.   It  further  appeared  that  this  Director,  at  Jea^,  w 

aware  that  Patersoif  wfes  in  pecuniary  dlffihilti 
previous  to  Mr  Ma^halVs  report ;  and  th4t,'4hej 
after,  the  subject  of  this  ageocy  bdng  under  Aew 
Rideration  of  the  Directors,  j3(flne.  Wf^thfW  1»*P«^ 
that  it  should  hk  withdrawn,-  becims0  tbey>  Mm  ti 


WrjQF^^^^m^ 


m 


ob9.  S|iici]^(whkb  was  generally  ^^^J^* 
of  PateiBoa'8  ^dow)  tbat  both  he  smith, 
Armadale,  who  was  also  thenia  Di-^^^*^^^"*^ 
isfied  with  the  conduct  of  the  agent; 
obeying  the  orders  of  the  Bank  as 
I  own  bills ;.  but  that  the  deponent 
le  iSVggf^t^  the  propriety  of  <;on4 
[uiripg  the  agent  to  find  additional 

K>n  the  SOth  December  1803/ the 
6  written  by  the  secretary  to  Pater- 
rtors  having  under  review  the  cau- 
ven  by  tihe  agents,  finding  that  some 
^rs  are  dead,  and  at  the  same  time 
the  present  amount  of  your  caution 
the  business  done  in  Thurso,  they 
amount  of  your  caution  may  be 
ew  bond  for  that  sum,  ot  by  a  bond 
des,  corroborating  the  present  one 
obliging  themselves  for  L.50Q0  in 

mswered  by  Paterson  in  the  foUow- 
tay  have  littte  difficulty  in  getting 
ties  for  L.5000 ;  and  as  the  present' 
(^ceptionable,  I  hope  the  Directors 
any  thing  more  than  to  find  tW 
ty;&c. 

March  1804,  Paterson  communis 
'.  the  sureties  he  proposed,  accom- 
newed  request,  that  they  should  be 
ir^ditional  cautioners  forX<.5000/ 
;p,{hi8  re^piest ;  and,  upon' the  7th  oF 
3[jf.l9]:waifded  th^  lulcUtloilal  boiid  of 
^  lof;  J[^.5QQ(V  la  ^rder  to  be  ^xe^ 
J^fH^uf^tileSr  J^ibw  numerous  pro^' 
fiMtV^  tr^wrtioiiS  of  >  the-ngeiit; 


Wi 


momomjofmm 


m 


pflWrrfllf^ 


s^^&Ttt  •  Jtl»qr,,it  in  hereby  pra)|Fide4  and  dedaiitd,  wift 
illl^l^^f^^^'-Vprfjudipetatte  genor^ity  ioreeai*,  ^h*»  t^ 

^  wHiole  QbUgtute  befoore  xiamed,  aloag  witi|  tl^. 

^  gant^  in  the  brad  befo^  p^^ntfoii^  (viz.  tihoc^V] 

*  bi)ii4  ^f  c^uti<3ffl)  sball,  jamtly  aid  ^yeffi^j^. 
'  upon  us  Uie  sole  risk  of  aU  billS|  promissacji^ 
^  and  pther  obUgalions  of  evtery  \dpA,  to  fa^  tiflpei 

*  discounted  by  me,  the  said  Alexander  PatexBfBf 
5  of  al}  tr£ip8a(:tims  mvie  ]iy:  me,  y^i}^  I  jbave^i 
'  99  i^ent  %  th^  said  Bank,  and  aliNi  of  aU  1mU%' 

V  jpi;iisspryiiQte9»  and  ptber  obligations  of  ei[ery4 

*  to  be  hereafter  discountdd  by  me,  the  aaid  Aki 

*  der  Paterson,  and  of  all  bills  f^i^  Londoqi  ^  < 

V  whfre,  M'l^iOh  I,  the  said  Alexander  Pat€Mr8on,i 
^  di^poi^nt  or  puLrcliase  in  the  execution  of  the  id 
^  pfl$c^  ami  U'ust ;  sp,  that^  in  ease  of  any  Ipss  hy 
^  d^bti^,  ox  biUs  which  have  been,  or  whi^b  P^^ 
i  pen  to  be,  purchased  or  discouiited  by  mf,  on  v 
^.  jiidy  other  obligatiojpi  hi  whatever  iforo^  granto 
^  received  by  me  as  agent  foresaid,  s^ch  losa  shall 
f  jipcm,  and  be  sustained  by  ine,  the  said  Alema 
-  jpaterson,  and  by  us  the  said  c(Hibliganla  h« 
i  in^ntioned^  all  jo^itly  and  seyeraUy,  andsaj 
f  thprepf  shall  b^  aust^ned  by  the  ^aid  Grovepior} 
i  Coq^pany.' : 

^his  bond,  having  been  signed  hy  iPatersam^Mid 
p^:9p(}§ed  f;a)itie^i^€Sir  o^  %h9  ls9t  page  only,  a^  iflp^ 
di^ly;  ti^n^ijUfd.  tp  £dinbur^  to  the  Smh'a^sei 
twj/r^  whpi  F^v^d  i^  Vifton  tiie  8d  of  Jufy,  and  «eslM 
^9tw^«d  it  t<tP^*er9p«^  withi^  )ett?r  r^^ifiaigitkf 
??tt^il)4  mvo^i^tely  ^ut^scri^  lyy  aH  ;  th^nlM 

W8»«»/ Wi  )ih49  J0-tnuni«ftt^^  Aji4.  iOf  *f/# 
d9M^/.t^f«fSK^ ipojiw  film  M^Slmn^iVs^*^ 


«!» 


l'«6iittl*ciHbeWio'ttidflMttlliteePI    C'****^ 
Ife  iM>rei>tMVf%«%0Ba&Er1>eto  t6o' 
1  the  i«arate  oF  dday' dftdti  USdio 

'  tbese  letters  were  written,  the  Bi-' 
etkMEir  t<>  JToliil  Sim,  the  bl^cer  of 
^i  tteedrdiiig  to  anmiarcn^tdih,  io 
IM  north  <tf  the  Taf .    Accbrdiri|;- 
In^eeiiA^  f^Hain  dther  bi^Altitiek, 
the  14th  Juljr,  and  (S^tovered  the 
r  to  be  in  the  ditnati(yn  describeiAby 
g  letter;  which  he  addressed  td  the 
k>— *  I  arriviedhere  JAst  rilght;  biit, ' 
rabfieiice^f  Mt  PatersoA  a^  Mr 
tdttt,  \rho  hfe*  gofle  to  the  coudtiy 
Wbm  tMfst  the  nefce^itf  df  pdsij^il* ' 
s^tneflK  6(  'tttf  ex:aihifialioti  df  tfie 
i  tintil'tfaisi  lAOriiing.  The>  sttopidMs  ^ 
toe  1A4M  p^t,  been  ehtertalilied  Mib, 
ie  of  matters  at  this  brMbb,  T^iHa 
yrm  jnt>u,  prote^  by  my  ilispectldft, 
too  well  founded.    The  AkStH^ticy 
to  no  1#8&^  a  sUte  than  lJ.l.$fi90. 
mo1i{vriib  j^etttritM  thl»  l»dl^tt^) 
Us  to  the  amoant  61 1/.SOA(^  ilie 
which  hBT&  Ib&n  MwrnaMl 'itt  i3tl& 
ii»eeiiiittddatkm,  atid<  ai^  !i^dW  ;pii;^^ 
ki^  >hi^  <^iiyideMH^«f;§«tiy 'g^ 
M^of  HM  ftHfifr  b^  b^Dtf 'fenWM^ 
^raifa^liiftfKIMfiKIt^^  iiH»w9»fS'^ 

If  tltil4tfe^ex{ifee#  Wl^     lOld^ii ' 


9^.r 


0S$»EffiK^S^.OFrTWr 


Ni 


14 JmHimi^  l^fgi40j^^ 


^^..^     "'  >4Qi4y£lQin^^ltoBa9kfthe  ^tent  of  acd6mtotah# 
^(U«KH«ufcteiWhi^  Mj*  I^  Idn 

*  ]td^m*jfi»^  of  GQikmng  in  th&  books « ]»&  ovnot  s 
^,i^))i9i  ite  Mita  dtf^w^  of  a  biU>  h9a^nd>sfeittiA6di 

*  of  some  other  person,  whose  name  does  xuitHii^ 
'  ipp  the  bin  ajt  all'  -  ,/ 

Mr  JSimb^ing' after  wards  examined  as  a  ^nrHme 
this  ceuse^  with  reference  to  the  alkgedswapicMBl 
tertained  by  the  Bank«  or  its  officers^  as  to  Futexi 
nwkna^ment)  and  alluded  to  in  the  fonmr  .^  tlu 
ters  now  quotedi  deponed  that,  wheot  ^xaminrng 
stetes  transmitted  to  the  head  office  in  Edmbirgl 
Fater^nf  with  a  view  to  the  inspection  irfhift  age 
he  (^he  deponent)  *  was  particularly  stmick  wkh 

*  ^amoujsit  of  Bank  of  Scotland  notes  in  the  hand 
'  the  agex^t  at  Thurso,  which.were  somewhaft  beta 

*  JU17«000  and  L.18,000,  and  ihat  this  aiim  i«s  ,j 

*  dually  impressing  for  some  months  bef(»*e;  and  > 
'  was  the  subject  of  observation  betwixt  the  ^defidi 
^  itnd  Mr  Marshall,  the  accountant :  Thai,  finoonj 
'  reftpcumstanee,  joined  to  the  agent  being  engagm 

*  extensive  trade,  the  deponent,  and  Mr  Marshall  i 
'  as  he  tbii^ks,  ' wei*e  impressed  with  the '  idea>duKt 

*  Wfui  not  right  in  that  branch.*  -  •  > 
^The  tfurcumstance,  indeed,  of  this :  apparent  aconi 

latiOn/of  the  Bank's  notes  in  the  agei^^s  hanrirJ 
betti  previously;  under  Uie  immediate  conaideratiei 
the J9d];e6tqrs  themdelvesw  Fory  in  ^  repovt^vf  a^^ 
insttee^  of  th^ttown  number  <m  the  Thiu^o*  tearsb^ 
dateiBth  January  1S04,  it  is  atated  that^  theiBiilili 
'  Seotlaild's  botas^Jn  the  i^enlfs  faaiids,  iby  ihtffc^ 
'  fitJ^tb  I>ecember^  are  bbserved:*by  the  odi^ 

*  ampunt  to  L44,592.  Os.  7d.  T^'bich,  they  are  of  o 


TRTiOWiMmBBam. 


«if 


Tfind. 


Q^V^  la  tbe:  dame  n^pdi4;;ii]i4tiM^«^ 
LMDunted  bjrtte  agetit fw^Mi' «mte 

1^  and  should  send  a  ikt  <tf  tfatee 
]ie  drawer,  aoteptor/^r  iiriCNnser.^' 
report  (2^th  March  ISM)  amoftg^ 
di  Pateraon  had  not  obe]^  the 
that  be  had  neglected  to  jetid/^-a' 
aeountB.*  >  * 

lat  the  BanklB  opinion  of*  PdtersMe 
968  was  8uch,that  thejr  did'not  expefcf 
>  find  the  additionid  ^recnrity,  lor 
this  £eu^  evidence  was  led  ad  to 

eoilFersatiOn  to  various  ind^idUala^ 
[les  Feigttson,  writer  to  the  sig&et^ 
visiting  Thurso  as  the  Bdnk-crlawV 
Qce  of  th^  die^^losure  4ii  Pataiton 
idvlent  proceedings.  In  particulaiv 
*  Brodie,  the  sh^iff^gubstkute  ef 
U  that  she  heard  Mr  Fergm^^liell 

the  Bank  was  surprised  thBt>Ate 
ibscrihedthe  bond^'    Another  wi^ 
e  was  informed  by  Mr  &odie  that 
bim,  '  that  the  Ban]£  had  lost  eoB^' 
m  b^ore  aaking  tiie  additional  bond- 
bim^ — ^th^t  tl^  Bank  coqsiideted  Mr^ 
f  ing  thfem  with  the  pi^omic^e^  tbe« 
santion;  and  didnotiesqp^et^ifeoin' 
y  had  of  him,  that  tfaeidtutioBttB' 
bond^Mhatf  thigr  w^se  ttevarmote^ 
!iben  itxcame  up  signed  by  the  caio- 
It  { ftbejr,  the  cautioners,'  must  have 


IfBOIBfCnrS'^'OFlUHB 


If 


Bask  flC  Scot* 


8n^  f^«  ^  Iftie  Bfinfe  h«ul,  if  it  cdtee  «fi'»deiftfid/'  ^^^^  ^o 
ofstou     Willi  i%eMih^irtoir»tlieO€uttti!»<rf4?al^^ 
ekaiiiiti«fd^!»'awitnM8^  dud  depaiiecE  tl^l^^icodi 
tiM  with  ike  kteB«#),  *  JVf r  !F<vgMo&' MlA^tl^ 

*  signed  by  tbe  cautioners;  that^tlM»4ep<mMrt;^ifi 
^  ticalar,  recollects  a  strong  expression  that  he  mad 
'  4dif  t(pma»lr  Uiat  surprise,  viz.  that  they  wfemili 
*^Mto«^bed  ag  if  the  tonnm  of  Tfamso  or  t&^4i 
'Paris  htfd  besa  plated  at  th&  crdsi  of  EdAito 
'  ^The  Countess  could  not  say  whether  aken^M  fa 
'  at  this  coftTiersatioh ;  bat,  tf  ubk  waS'iRit,  stoi 
^  JMve  been  inimm^  of  it  by  ber  IsAe  ktMtaxid,' 
was  one  of  Paterson's  cautioners  und^  hia  ft^lM 

I^ctersdin  wsiis  r^kioved  from  ti&e^igBiicy  on  <ki 
of  August  1894;  aTi^  shortly  tbereaftei^^  (Otd^otfu 
ars  under  bis  second  bond  raised  a  su^iititon^ 
threatened  charge,  and  a  rtduttidn^f  the  hmtf 
mlw»  grspaiida;^-in  particular,  that^  iik&'\Mkd> 
nM  ^  delivered  ^iden1^-4faat  tibe  Smto  pmpm^ 
Ihiterson  to  find^  additionaL  security  (m  th^^tiiM 
fence  that  hia  credit  and  timi^t  were  toibe  enlltt^ 
tiieBistrat  «f  L,500a^that  the  subscriptions  of  4ft^^ 
tioners^  were  not  Mtested  in  terssa  of  l^wu-tUM^ 
time  tiie  Bwk  made  thi&  application^  to  Patm^  ^1 

*  were  in  the  perfect  knowledge  tha«  he  was^Mt|[M| 
'  bankruptcy,  andnnaUe  to  pay  them  wlKrtJ]ii9if<«^t 

*  due  tinem ;  in  so  much  so,  that,  wititifr  a  fiiitol?^ 

*  thereafter/  they  ordered  ti»  said  (J<dm)xiiiiw>i^1 

*  possessiCKn  of  all^the  Bank's^  effects  un^r  hiMdiaif 
'  dctauded  blm  of  the  ittanag«i]liittU^-and>a»^ 
f  tiiaki'  «f  4he  wliole  real  asd  pmKiiia|«alit€i^rt^ 


oet^gudJbf  fraud  aaddecftt;  aod      - — 
Mm  4ke^  paf8Htr»  bf  do)#»  wlmi 
t  of  tlie  aboye  (Btrenmstaaces,  aad 
km.' 

sc  1806;  found  theletttra  txdisAf 
Had  tlia  raaaona  of  vednetiaaBit  aod' 
lers.    These  judgments  were  prd-» 

7  proof  haviqg  been  led,  os  tveu:a 
erms  of  the  act  of  sederunt. 
Mug  entered  appeals  against  the 
C0iirt,  tbe  Houae  ef  Lwda,  in  the . 
^  the  {allowing  Judgment :— '  Find 

<|U^j^^  if  not  impeachable  on  ^ 
to  be  considered  m  a  delivered 
it  the  appellants,  in  this  case,  ought 
make  proof  of  the  eireuaistaBeaa  : 
19  grounds  for  reducing  the  deed 
iduly  obtaii^ed  by  coneealmeat  ca^  ^ 
ieed  i9  yalid,  aceording  to  the  atai* ' 
)6 ;  and  it  is,  therefore,  ordered  and  . 
»  ^aui^  be  remitted  bade  to  dta  * 
n  Spotittid,  to  consider  the  aaziie  as 
the  deed,  as  the  same  may  be  a£» 
stututas,  or  either  ftf  them,  ha^ag  ' 
ture  of  the  deed;  and  that  the 
I  in  confiidmn^^  the  same,^  aa  to 
t  mecrk,    and  according  to    tiheir 

8  fiurther  oxdeDedi  that*,  in  case  the 
ipoitaudiiJPaeaiiaidaratiM^  m^dga 

jg^TOgd^  if  duly  obtained,  that  the 
fwed  &  iiTQ^vof  theciroiimataamv 
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i4Jm-jm.€  fi^xmiHlpiAUMi^iil  «4  it  j^rfartbar  ordered 
' '  «iij¥i%^  iliat^  ^itb  them  fyiiMag^  and  dired 

*  the  said  Court  do  review  the  several  interloc 
^pompjained  of  in  the  said  9ppeal>  and  proceed 
^0\ieh  review  as  to  the  sftid  Court  shall  seem 

*  and  just,* 


Smithy  ttc.  v» 
Bank  yf  Scot, 
land* 


*  Lord  ChaneeOor  Eldom,  in  submitting  the  coui«e  of  pioc 
which  resulted  in  the  abpve  judgment, . spoke  as  follows: — ^  I 
^Uen  the  appeUents  state,  that  thej  having  become  caiition< 
•AleiuiAder  PaCecs^,  ^e  re^Mm^eiitA  agent .  at  Thu«9o ;  anil  be 
grossly  mismanaged  the  affairs,  apd  embezzled  the  Ainds  of  tbi 
under  his  charge,  the  respondents  sought  to  recover  from  the  npp 
.^Iheaum  of  L.5000  contained  in  the  bond  i  but  it  appeadng  tti  i 
pellanta  that  tlie  de^oan^  was  high^  inefuitable  on  tbapart  of  the 
aqd  such  as  the  appellants  could  successfully  resist  in  polrit  of  hv 
^temdned  to  submit  to  the  decision  of  the  Court  of  Sessloa.  Thi 
4i4onpey«^  grounds;  and,  among  othex%  not  en  tbe  exprcsi 
Jtion  of  irayd,  taking  the  word  in  its  most  offensive  sense,  but  of  a, 
ment  from'  the  appellants  of  material  circumsta^cQB,  which,  ihi', 
tended^  should  h^ve  been  made  Jmown  io  ^theni.  In  this  nctioi 
one,  and  thfn.a  second  interlocuti^,  refusju^  to  ^mt  to  the  app 
ai\y  relief  were  pronounced  by  the  Court  of  Session*  There  irai) 
ever,  a  great  difference  of  opinion  among  the  Judges  of  that  Cm 
1^  futdefit ;  and.  the  questiGnsmaterialibr  the  dfedsion  of  the  e$M 
HQW  <:omea  before  yQur  Lordships,  appear.  <iov  to  be  reduced  to  tbi 
Is^  Whether  the  bond  in  question,  be  an  instrument  wbkh  ha 
well' executed  ?  My,  If  it  be  a  legally  and  validly  delivered  evl 
^d»  ^fff^  S^ppoaing  that  the  bond  labouxa  undef  ne^raitical  obj 
Qn  either  of  these  heads,  if  such  circumstances  as  to  the  mode  in 
it  was'obtained  had  been  condescended  on,  as,  if  a  proof  had  been  d! 
ajld  those  dfcumstances  had  been  proved,  would  have  be^i  sufBci 
^jatitle  the  appellants  to  re^ef  in  a  court  of  law  or  of  reqiuly  ?  h 
port  of  the  first  point,  the  aigumept  of  the  appellanjta  was  built 
the  acts  16i81  and  1696,  under  the  enactments  of  which^  it  wut  an 
^  rtlie  l|ond.i|i.  queatipn  waa  deatitute  of .  MWnuittie&,  which  b? 
acts.ar^  mafle  ^ss^nti^ly  necessary.  On  the  ptber  h^n^  it  was  coi 
ed  fi>r  the  respondents,  that  these  acts  were  to  be  entirely  laid  out  u 
tideraUoiv  as  the  partiea  fhemselvet  aeknewledged  their  subseri| 
tp^^bo^  It.inll  Jiift.iil  ti^e  irecf^h^^feiim  of. yeu|  Loi^«Hi»» J 
waa  anxious  to  know  whether,  the  diver^ty  of  opinto  which  p? 
ed  among  the  Judges  in  the  Court  below  was  upon  Ihi^  voiui 
Ik^  I  fpspvim^j  mj  satia&ctiw  oBtb^pg.  i^fonna^,  thai  ««  ^ 
f>e  put  in  possession  of  the  notes  of  tiie  opinions  of  the  Judg^  *^ 
occasion.  These  notes  have  since  been  h|inded  tp  me^  but  thiy  i 
Wh  no  light  on  this  point.  From  these  notes,  hovever,  U  jipyf^oi^ 
rth^  ^(^dfi\ijf^Mt  wnely^  thaAthe.bor^d'.was.aiit  4(ilv  m<\  >^^^^ 
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and  was  disposed  of  hy  the  Cudgels  iii  t^  (ibuil;  '""^  ", 
rSt^  of  whom  were  of  opinion,  iiutt  tht  bond  was  CdUHdhifr. 
even  Plough  it  had  b^en  sent  back*  If  4t  I^  not 
uted,  or  sufl^cientlj  delivered  at  first,  still  it  had 
?red  on  the  11th  July,  at  which  date  it  obviousl^^ 
[r  Paterson,  then  the  agent  of  the  Bank,  ttue  dell* 
i  r^arded  as  equal  to  the  delivet7  to  the  Bank,  foif 
With  this  decision  of  the  Court  below/  I  am  not 
'.  should  have  wished  to  have  known  th^  opinionax^f 
>r  points,  and  that  tkej  had  thrown  some  light  oi) 
i  given  to  the  statutes  alluded  to  $  bat  they  haveiaof 
e»  I  am  not  disposed  to  enter  Into  the  question. 
\jed  is  the  Court  below,  namely,  if  the  appellants^ 
n,  had  become  bound  for  the  past  transactions  of 
BanV.  My  opinion  on  this  su^ect  is  decided,  ta*^ 
Ir  coBstruction  given  to  the  terms  of  the  bond,  th^ 
doubt,  that  the  bond  is  equally  applicable  to  pa^ 
ns.  For  that  very  reason,  however,  I  ^teem  my* 
I  the  greater  €au^oh  to  the  way  in  which  this  bon^ 
old  appear  that  a  perscm  became  surety  for  another, 

arrean  to  his  employer,  that  employer,  being  ig. 
n  I  am  clearly  of  opinion,  that  the  surely  mtkst  h^ 
en  for  hotter  or  for  wone,  the  conduct,  character; 
'horn  he  became  surety.  But  if,  c^  the  other  hand, 
m,  employing  a  number  of  agents,  find  one  wh6ii| 
ppose  not  trust-worthy— one  who  most  likely  oWe^ 
ley,  or  who,  they  may  have  reason  to  suppose,  owef 
ney,  and  call  on  that  man  to  give  sureties,  or  cau* 
in  Scotland,  both  for  his  past  and  future  deaUngs, 
out  as  a  person  who  is  trust-worthy,  while  the^f 
ground,  for  suspecting  that  he  is  not  so  i  that  wil| 
B  or  Buretiefr  The  appellants  contend,  that  th^ 
f  r  Paterson  to  be  esteemed  a»  trust^worthy,  whex) 
as  note  10 ;  and  the  question  for  the  cansideraiion 
ehiefiy  this,  whether,  in  our  courts  of  equity,  if 
idescended  on  in  the  Court  of  Sessioti  in  Scotland, 
'  would  be  considered  as  enough  to  entitle  the  ap« 
f  Mr  Paterson,  to  he  liberated  from  the  obligation 
or  him  ?  Now,  if  I  understand  the  decision  of  the 
iFent  to  this — that  if  the  cautioners  of  Pateraon 
It  ol^thecfl^e  to  be  true,  still  that  this  proved  irov 

iber  1893,  the  Bank  of  Scotland  wrote  a  lettei; 
iniii^  him,  that  the  business  done  at  th^  Bank 
reosed,  they  must  have   dme  farther  Sccdrityln 


ill 


UBCttSIOHa  OP  THE 


N 


*^^^y  CTtiOta  ^  Ule  bMiid,  WhfeBi  Ji  reported  of  dat< 
8mitii,&o.«ur  Jamiftiiy  tSSa ;  iee  also  Miiiions  of  the  Jud* 

land.  ■         —  

»  respect  of  it  TThe  letter  was  ift  th^se  terms :— <^  The  directora 
"under review  the  cautionary  tends  given  by  tht  ageuts^  find 
<<  some  of  youf  cautioners  ate  dead,  and  at  the  same  time  con 
^  that  the  |iresent  amount  of  your  caution  is  too  atuall  for  tbe 

*  done  at  Thurso,  they  desire  that  the  amount  of  yov*r  caution 
**  li.t 0,000,  hy  a  new  hond  for  that  sum,  or  by  a  bond  for  new  ae 

*  corroborating  the  present  one  for  L.SOOO.*    In  the  preceding  I 

*  ber,  the  Bank    had  sent  a  Mr  Marshall^  an  agent  of  thek 

*  Thurso,   to  look  into  Mr  Paterson^s  accounts  *  aiicl,  as*  Hat^ 

*  appellants,  instead  of  (ia^ing  inunedlate  access  to  tht'in,  ts  he  c 

*  have  had,  and  as  thight  have  been  expected^  had  every  thlnjf  b 

*  lect,  the  books  of  account  were  not  forthcoming,  nor  ronld  he  d 

*  them  tin  he  had  wdted  for  four  days  in  tht  place.     ThJs  !^Ir  I 

*  made  a  report  t6  the  Bank  as  to  the  stat^  in  which  he  fuund  Pi 

*  accounts,  and  as  to  his  reception  at  Tlhurs6 ;  and  the  appellan) 

<  for  production  of  thb report  in  the  court  below.    It  «'as  proprlj 

*  however,  that  the  C6urt  of  Session  in  Scotland  had  not  the  same 
«  to  compel  production  of  a  papef  of  that  kind,  as  out  courts  d 

*  have.  But  if,  as  the  appelhints  alleged,  Paterson  had  r^Ify  U 
■  to  baffle  all  the  attempts  of  Marshall  for  four  days  together, 

*  inspection  of  fttcrson's  accounts  with  the  Bank,  and  Marshall 

*  reported  to  the  Bank,  though'  the  Court  of  Session  could  not  con: 
«  respondents  to  produce  that  report,  still  Marshall  himself  might 

*  mined  aS  a  witness  with  respect  to  tie  circumalanoe  wrhieh  then  tool 

*  and  if  so,  am^  if  he  were  to  give  such  an  account  of  what  then  (k 

*  and  which,  as  in  duty  bound,  he  must  bepresnm^d  to  ha\x  commtJ 

*  in  his  report  to  the  Bank,  as  may  put  fhe  Bant  in  m^/W  J^dc  wit 
^  sureties^  will  it  be  contended'  that,  in  ducA  drcumstances,  full  eWec 
«  to  be  giten  to  the  obligation  thus  come  under  hy  them  ?    The  app 

<  however,  igain  contend  that  no  addition  to  the  business  of  thp  hi 
»  the  Bank  at  Thurso,  tinder  the  management  of  Mr  Faterson,  ha 

*  place,  so  «  to  rende:^  any  additidnal  sureties  on  his  part  necessari 

*  the  statement  held  out  in  the  respondents'  letter  on  this  suhjeft' 
«  consistent  with  the  feet,  and  that,  instead  of  the  additional  siufli,  a 

<  ing  to  L.iO,000  being  necessary,  the  original  sum  of  I..5000,  for 

*  their  manager,  Mr  Paterson,  had  already  given  sufficient  securil 

*  Tery  ample  and  sufficient  to  cover  all  the  transactions  of  that  hank 

*  80  the  appellants  infer,  if  the  se^rity  which  the  Bank  already  I 

*  L.A060,  was  sufficient  to  covef  the  transaction:?  of  the  Thurso  1 

*  that  the  additional  security  demanded  by  them  of  Patcrson,  and  in 

*  the  apipeUants  w^ere  induced  to  Join,  cotlld  not  be  rendered  efl 

*  The  queatloD,  then,  is  simply  this.  Whether  the  appellants  shouli 

<  liberty  to  prove  the  fecfii  ftom  which  they  infer  that  suoh  is  th 
^  aad  that  tbe  bond  in  qua^oii  wu  not  nMnt  by  the  tesponJent 
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rj,  of  ipife  *  Tk^  Emi  of  Filfe^  M*ii-i«t. 
smber  1825,  as  to  t^ie  growuifl  ofsadu^toT.^ 

"  land.         .    -i 


ire  traosactionsy  but  tnefrel/  a  security  out  of 
work  their  own  indemnity  in  tranaactloiu  that 
I  quite  satisfied  that,  where  such  an  inatrument 
a  fidrij  taken,  witli  the  tiew  of  being  made  ap^ 
9  to  ^ftiture  transactions,  it  may  reasonably  btf 
But,  at  the  same  time,  there  can  be  no  doubt,  \t 
e  both  to  past  and  future  transactiona,  andt  th« 
use  it  for  the  purpose  merely  of  securing  your« 
ions  which  are  past,  and  do  ijiot  allow  it  to  b^ 
ransactiona-i-nay,  do  not  allow  any  future  trans* 
At,  I  think,  is  a  strong  ground  to  shew  tiiat  tha 
to  be  applicable  to  future,  but  to  past  transact 
)een  said  aa  to  the  visit  of  Mr  Sim  to  Thurso 
tunediately  after  the  execution  of  the  bond  in 
on  that  there  is  not  much  in  this  circumstance^ 
ich  it  has  been  principally  relied  on,  though  it 
ittle  to  be  attended  to  as  connected  with  a|]« 
Chat  Sim  went  to  Thurso  in  a  concealed  or  clan<* 
Qrst  appear  a  strong  circumstance  1^  the  case  | 
lered,  the  less  weight  does  it  seem  entitled  V>a 
nk  should  be  desirous  of  preserving  some  check 
ISy  even  where  they  have  no  particular  grounda 
m.    In  sending  confidential  servants,  therefore^ 
[y,  they  only  act  up  to  that  degree  of  prudent 
expected  ;  and  in  sending  those  persons  secretly^ 
opportunity  of  detecting  any  thing  that  may  be 
;  openly  and  at  stated  periods.    But  evei^  thia 
i  makes  the  viait  of  Marshall,  in  the  piecediog 
nc^  of  considerable  weight  i  and  whether  Sim 
lonth  of  July,  for  the  very  purpoae  of  looking 
M>rt  made  by  Marshall  in  the  preceding  Septem« 
be  made  out  by  the  examination  of  Sim  himself 
strongly  asserted,  namely^  that  those  actirig  at 
the  Bank  would  as  soon  have  expected  to,  see 
urgh,  aa  that  Paterson  should  have  been  ab)e 
ich  wei^  demanded  of  him  by  the  Bank,  and 
th?  boxid  in  question.    If  this  be  so,  is  not  tliis 
prove  th^t  the  Bank  themaelvea  were,a«rar«  that 
lter89^>  afPairs  ?    And  if  these  fiusta  shwdd  b» 
ild,tJliey  not  go  fiir,  if  not  completely,  to  make 
^9  in  the  ^ppeUants  sumnynta  an4.  co^^so^n* 
|Q  t(0  jah^owt  t]bat.  it  ^  a  real  f^  which  the  qk 
rt^^JQjui]^  jof^S^ptJi^d  djd  know  what  it  nA^g^t 
r  i\im^^.  cfl««»»Miwftfe^  but,  t*Uh  it  it  wtj^jMilr. 
know,  and  aUo  to  consider  well,  if  a  court^of 
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^  that  jiidgmeni^  whi<ih.wag:qffirmtd  on^^^       iihi 
1824. 


<  equitj  vill  allow  them  ta  iq^st  09  enforcing  suich  lecudt^  as  tbii 

*  cw  was  relief  on  by  the  counsel  for  the  appellants,  which  I  maj  b 
'  mitted  to  aHude  to,  it  being  a  6a^  which'  came  before  mvself.  A  » 
'  man,  who  had  been  for  a  long  time  clerk  to 'the  l^isfaitiiinger's  Cow 

*  had  incurred  a  considerable  deficit,  which  had  gone  on  from  ye^  to 

*  a  deceit,  toio,  which  went  bejond  the  sum  for  which  he  had  given 

*  surety.    The  Company  called  oh  him  to  find  additional  securitj, 

*  he  did.  When  the  case  came  before  me  (it  never  ksviDg  gtmel^ 
^  an  interlocutory  judgment)  I  was  of  opinion,  thai  the  obligatictn 
'  not  be  enforced.  This  was  my  judgment,  being  of  opinion^  tha 
^  had  a  servant,  who  I  knew  had  acted  wrong,  I  was  net  entitled  to 

<  another  person,  and  to  indupe  him  to  become  surety  for  mj  scrvii 

*  stating  that  1  am  willing  to  continue  my  confidence  in  him,  and 
«  gard  him  as  a  tnist-worthy  man.  If,  on  the  contrary,  so  dlfferei 
'  my  impression,  that .  my  idea  of  him  was  such  that  I  would  m\ 
^  treated  him  as  trust-worthy,  unless  that  other  peraon  would  becoi 

*  surety.    If  the  former  was  the  case,  and  the  person  with  whom  I  ti 

<  had  equal  information  with  myseff  on  the  sub/ect  of  my  scrrant 

<  duct,  then  was  it  possible  that  his  opinion  mighi  turn  out  to  be 
«  and  mine  to  be  wrong:  But  it  on  the  contrary,  I  knew  drcums 
«  in  the  conduct  of  my  servant,  which  weiit  to  render  him  not  trusUw 

<  and  did  not  communicate  those  drcumstancet  to  Um  who  was 

*  come  surety  for  this  servant  of  mine,  then  was  he  not  oti  an  eq 

<  with  me  in  point  of  information  in   respect  to  this  st^rvaot 

'  of  this  opinion  when  tiie  cas^  in  question  came  before  me,  ai 
^  attempt  has  been  made  since  to  change  my  opinion*     Such  wj 

*  opinion  on  which  t  judicially  acted,  and  such  is  my  opinion 
^  I  therefore  am  of  opinion,  that  ah  opportunity  should  he  allotr 
«  the  appellants,  in  this  case,  of  pnsviiig  t&e  ftscis 'of  cnn««Tmon 

*  which  they  have  ofiered  to  prove ;  thaf^  till  Some  judgement  i 
'  nounced  in  the  reduc^on,  all  proceedings  in  the  susj^ension  jhoi 

<  staid ;  and  that  the  suspension  ^hoJtlH  fbfly  depend  'on  the  kuve  t 
«  action  of  reduc^n.   In.ti^  cirtimatanets,  iftHjppBars  to  me^  tb 

<  case  has  not  been  sifted  in  th^  manner  it  :ough6  to  hsy^  b^^CB.     J 

*  other  of  your  Lordships  snail  be  of  another  mind,  I  shall  carefu 

<  tend  to  that  opinion,  whatever  it  m^y  be>^«Bd)  upon  a  considGnt 

<  the  whole,  shall  t>eg  to.sub^iit.to  ^ovr  X^ordf^f.suc^  a  judgment 
'  the  circumstances  of  tfce  case,  may,?eem  to  be  projper/ 

Lord  Redesdate  delivered  an  opinion  to  the  same  efiect ;  and,  in  pa 
lar,  said  that*  ^  If  a  person,  hilvixitg  formerly  trusted  another^  begin  ta 

<  if  he  should  trust  him  any  &rther  ;  and  tli,at  b^ing  ^tr<l,  &  tiiini 

*  becomes  surety  for  him  whose  credit  is  doubted,  «uch  third  part  v  1 

*  right  to  complain  if  he  ultimately  be  th^  sufierer.    But  if  a  prii 

<  does  not  suggest  the  least  doubt  of  the  credit  of  his  servants  or  othei 
'  ion  employed  by  him,  knowing  at  the  same  time  that  he  in  no  I 


f  concealment  or  deception,'  A  cb^- Smith  aic.  r. 
tnfiwe»nyere  oi-dert'd  ;  aii^,  there^?^^'*,»^°^s;ot- 
iig^'been  led;  and  miich  dbcuihenfarf      ^-^ir 
,  the  principal  parts  or  general  im-    ^'"^^*^' 
\  been  stated  fibove>  thequiestioB  was 
m  i^bdch  it  was —       '  ^^  * 


purBU€rs^''niere  can  be  ho  qaes- 
of  fact,  Paierson  was  insolvent  and 
st-^ortby  at  the  time  the  bank  re- 
I  additional  security.  It  is  also  es- 
r  had  previously  l)een  made  aware  of 
insttceessfid  sp&cidati6ns;and  his  pe- 
mehts,  if  not  his  actual  insolvency, 
were  infonned  shortly  before,  by  the 
halU  tiiat  Patetsdn  waiS  their  debtor 
1500,  the  greater  part  of  which  con*i 
taken  to  himself,  contraiy  to  his  ex- 
T^e  concealment  from  the  cau- 
egularities  on  the  part  of  the  agent» 
oupled  with  the  knowledge  lerf  his 
tnstanced,  would  alone  be  sufficient 
ik  from  recovering  under  the  bond. 

meia  fldea  and  unfair  dealing  to. 
ers»  or  at  least  of  such  gross  neg- 
ts  to  constructive  fraud,  does  not 
he  date  of  Mr  Marshall's  repor(^ 

r  the  pntence  thtfc  th  InereaM  of  business  in  thtl 
ndel^  WDL  inaretse  ini&e  amount  of  hls.surat/ 
,  who  bftVe  no  access  to  know  tha^  he  has  ceased 
>ecan^^  Inti^'es  fbr  him;  that  id  a  transaction  to 
williietfghre  eftct  •  That  is  a  species  of  conduct 
ictii0^ Utad  Wilt  hot  be^  tolerated  in  anj  persod 
^uritjr  1^  tb^  fidelity  of  another.  Wherever  a 
A  ti1istlil^itKy»  it  was  abftoluiely  neceMar/  that 
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^\i!!^^  tbe  cash iath^  agentVbap4s  wiif^bolifteptl^^ 
smitii,  &C. «.  L.300p.  In  th^frUQ^^n?pnt;b,(wfe«rtbe  Atmm 
made  for  additional  security)  tbe  states  transmitt 
the;  ^^t  to.  tbe  }m^^rO0fce  d;^v^ 
ij^wploy^  mOAejr  a^o^ntipg  to  abpufe  Lat 
yVnd^  in  tbe  iaon||li  of  Ji;ly,  juet;  J[)eiiG»tt  thf^juHm 
covery  of  tbe  sit^tiqn  of  bis  ^gaqy^  whicbi 
Paterson's  removal,  the  money,  thus  apparently  i 
coffers  pf  the  Bank  at  Thursobi  aaiono^ed  tp  qpp 
pfL.^P^QOO.  This  wa5i  surely  sufficient  4;p.  biii 
cited  1;be  suspicipns  pf  the  Bqnk>  as  14  d^^  m 
those  of  its  officers.  To  allegj9  tba|  tfai^  pfsepnis 
created  no  suspidpn  in  the,min4  ef  j^^f  £||ffatpn 
yiduced  no  enquiry  or  investigation,  .is  :to,  4Py# 
their  management  was  conductj^d  wilhctut,  tbM( 
.jiary  degree  of  prudence  and  discernment,  up99 1 
.th^  pursuers  were  entitled  to  rfly;  ,i^nl|!t^Jt 
be  maiutained  that  the  nature  of  tlif  t^Qi^^c^ 
tw^een  the  parties  did  H9^  l^glj^thfit  th^fiiftte 
^iit  the  agent  as^  ^i  thfir  option,.  tiwM?o«fell 
i^^gulAr  iu  the  discharge  pf  his  pflic^  dQtie&  :. 
The .  evidw^  on  thfi  ppint^  of  u^4He  ecm^ 
^mjes  fully  up  to  the  c^e  pi^hy  the  LprdCJhw 
jn  the  foUpwing  pass^?  pf  his  speech^  as  ono,^ 
yrould  entitle  the  ^autio^ei^  to,  he  £re^  *«*~'  Ub  m\ 
/  a  bjidy  of  wen,  empjoyiijg  ^pjuqjber  qf.^igffit^ 
/  on?  of  them,  whpw  tb^  l»v^  rejSisQO  JMiiSWPW 

•  tniist-worthy,  Piie.^ho|no^.Uh^  pjjres  thWH? 

•  sums  of  money,  or  who,  they  m^y  hjiv^.r^Olltc 

•  pose,  owes  iHx^  \9^^fmm  qf,x^^ 

•  that  man  to  give  sureti^  both  for  h^s  p^tjaqd  ^ 

•  dedings,  thereby  holding  him  out  as  a^persiop  t 

•  worthy,  when  they  Jknow,  or  h^v^  ^9$gf^ 
f  for  suspecting^  that  he  is  not  so-^that ysii^lppy 

•  the  sureties,*  ,.     .;  r^      :     - 
But  the  Bank  is  not  merdydiargeable  witb^ 


imt  ^F  ^sasftsiON ; 


H9 


y  iWlte  ^Hy  of  positive  misrepre-  **•'*"  *^ 
Bring  the  adtitional  securttjr  in  ques-g^iilh^ 

'     •  Bank  oH 


land. 
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Sank  had  no  direct  communication 

previous  to  the  execution  of  the  bond,    ^*'^'*««^' 

he  letter  to  Paterson  requiring  an  ex-» 

rity  is  to  be  viewed  in  the  same  light 

[  addressed  to  the  parties  whom  he 

become  cautioners.    The  ostensible 

that  letter  for  demanding  additional 

ae.   The  first  reason  assigned  is,  that 

nerg  in  the  original  bond  were  dead ; 

t  three  of  them  had  died  ;  but  seven 

\  in  good  credit ;  and  the  represents* 

er  wwcf  also  liable.     This  plainly, 

Kve  been  a  false  pretence.    Accord^ 

epresentation  of  the  agent  that  the 

Y  existing  bond  was  unquestionable^ 

departed  from  the  proposition  that 

ii#  should  become  parties  to  that 

ithef  reason,  vir.  that  the  amount  of 

n  was  too  small  for  the  business  done 

li  equally  uritrue  ih  fact,  and  tnust 

a^  the  Directors  to  be  so.  This  plainly 

was  latterly  an  increase  of  business, 

was  not  title  case*     Indeed,  an  ex- 

s  cannot  be  alleged  without  admit- 

inred  ih  vfolation  of  the  express  in^ 

ank,  whose  repeated  orders  to  Pater* 

MetahWdme  before  the  date  of  the 

^  diminish  the  amount  of  discounts. 

the  Reasons  assigned  by  the  Bank, 

in  evidence  suficiently  demonstrate 

ds  of  the  liwd' Chancellor)  the  bond 

)-  Mot  Rient  by  tko  Bmk  t6  be  «r 
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i^  jnn.  ie29.  t  surety  for  past  and  future  transactions,  but  mei 
svlit^!&c^v.  *  8^€«3rfty  out  of  Whieh  the  Sank  meant  to  work 
UankofScou  «  own  iudetnnityv  in  tKUaHctions  which  were  ent 

•  past.' 
'  Upon '  tliese  pdnciplM  tbe'  House  of  Lords  pro 

jEidf  {9th  JuM  1824)  inili^vetisiiig  the  judgment  of 
Court  in  the  case  of  Thomson  v.  Bank  of  Scotland 
JTune  1^S4 ;  and  the  salue  principles  have  since 
given  effect  to  in  the  cas^  of  Duncan  t\  Porte!* 
18th  Dec.  1886. 

ri.t  ,m'M  oU 

pleaded  by  the  ddfendets— According  to  the ; 
tiples  teid  down  by  the  Kbuse  of  Lords  in  this 
it  is  essential  to  the  j^ea  of  tlie  pursuers  that 
0hould  prove  that  the  DiWctors  held  oiit  P^tersc 
trustvworthy,  wh«i  thejr  "Were  a^va^e  of  his  desp< 
circumstances,  and,  at  laii^t,  suspected  his  honesty 
pursuers  having  no  nteaus  ofkndwledge  either  witl 
card  to  his  circumstaneeS^  or  conduct  as  agent 
the  pursuers  have  entir*ly^  failed  in  the  proof  of  t 
]ioints»  while  there  is  real  ei^dence  that  the  Bank  i 
throughout  with  perfect  honajides. 

Mr  Marshall's  report  was  not  calculated  to  lead 
Bank  to  suspect  that  Paterson,  though  *  pinclied 

•  money,'  and  debtor  to  the  Bank  by  bills  discoii 
for  his  own  aecommodatjoni  was  either  in  despe 
circumstances,  or  was  defrauding  his  eniployers.  ' 
gentleman,  when  examined  as  a  witness,  deponed,  *! 

•  nothing  stated  in  the  report,  or  what  he  saiv  at 

•  time  of  the  inspecti6n>  created  any  suspicion  in 

•  mind  of  the  insuffieieitey^^xf  Paterson ;  and  he 

•  inclined  to  this  from  seeiiig:the  names  of  respect 
•.  people  on  bills  with  which  he  hii^d  been  accom 

•  dated/  It  is  not  preteiMkA  that  either  the  M 
tprs^or  any  of  their  ofi|c#rs,  were  aware  of  the  det 
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rston  ibr  oonoeftltog  th©  true  state '* '*»•'«■*• 
isaeticHuii  <»>  the  deficiency  oftheg^iti,  .   , 

im.  BankifScoU 

land* 

dencei  of  the  alle^ioa  which  ap-     , — 
Iice4  the  Hou8e  of  Lords  in  jnakiog   ^^w'^^w^* 
JBaak  bad  e^ressed  surpifise  t^t 
d  1mm  subscribed  the  bond.    Mr 
>fficial  situation  in  the  Bank  which 
know  the  state  of  btlsdness.at  Iha 
;  only  employed  to  conduct  theii* 
LtQccurr^d ;  and  be  was  accordingly 
)n  the  ui)ex9?cted  discovery  mada 
der^  to  take  those  Ic^  measures 
es  of.tb^  case  might  require.    So 
Fergusoi^  sppke  respectiipig  any  sur- 
p  bpnd  was  sent  to  Edinburgh^  he 
laye  f  ppl^n  wly  of  what  he  had 
If  Xprd  ,QaUbne$s  had  been  ftUve 
a  w^to^ss,  b^g  evidence  as  to  what 
I4ro  yff^A  ]^ve  bjeeft  merely  hea^ 
lei^CR  Oii .  J,^,  C^tjipecs^  (who  must 
>  i^BYf  b^i^  pri^^t  at  the  cpnv^sa* 
wbafT^^^  J^ergWQu)  ifi  b^afs^y  ftf 
rtb^  ipa^ipiaisib^ei 
Tjition-ajijp^^^  to  the  testimony  of 

id^pce^nx^doMbt^  stands  int  A  difib* 
1^  her  d€^itH>ii  lends,  to  the  infe^ 
ir^n^s^^  bei^w^eor  her  hti^band  and 
pjPpiprBed^W  re* 

:  ^h^  pf^4.  ^  the  ,Bmk'fl.  officers 
SrxaHir^ied^  aignedt  but  ^  to  the  period 
«aliisi(uiM4<P  had  been  detected  by 
d,  npUiing.  appears  aoore  natural* 
k  should  then  have  expressel  sue- 
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*JjJ**;^^' prise,  that  the  pursuers,  who  resided  in  Potei 
Smith,  Ac.  V.  neighbourhood — ^who  were  in  the  practice  of 
Bankof  Scou  business  with  him  almost  daily — -who .  frequent 
— ->  ceived  pecuniary  accompiodation  from  hiin»  and 
in  every  view,  the  best  opportunities  of  knowin 
real  situation,  should  have  become  cautioners  for 
Even  the  evidence  of  Lady  Caithness,  supposlj 
competent,  must  be  presumed  to  refer  also  to  a  f 
subsequent  to  the  information  commui^cated  by 
as  to  the  unexpected  situation  of  the  agency.  ,^  i 
With  regard  to  the  s^spicion^  i^Uuded  to  in  J 
letter  from  Thurso  to  the  secretary  of  the  Bank, 
is  no  evidence  whatever  that  these  were  entert 
in  any  degree  by  the  Directors. 

The  allegation,  that  the  letter  demanding  addit 
cautioq  was  designed  to  mislead  the  pursuers,  and 
ceal  the  real  purpose— which,  it  is  alleged,  was  m* 
the  procuring  indemnity  for  losses  already  sustaint 
the  Bank  through  Paterso^'s  irregularities — is  a  s 
ment  without  proof,  and  inconsistent  w  ith  the  real 
dence  of  the  case.  The  Bank  considered  the  orif 
caution  inadequate  to  the  extent  of  business  don^  at 
agency.  Supposing,  latterly,  the  transactions  had 
become  more  numerous  and  extensive,  still  it  w 
not  follow  that  the  alleged  insufficiency  of  the  sa 
ty  in  this  view  was  a  false  pretence.  In  fact,  1 
ever,  the  business  had  inqreased  ;  and  there  was  a 
epect  of  a  farther  increase. 

But  the  extent  to  which  the  Bank  trusted  Pater 
after  the  additional  security  was  acquired,  witli  c 
bills,  and  stamped  checks,  empowering  faim  to  d 
Upion  the  Bank  in  Edinburgh,  or  their  correspoud^ 
in  London,  for  sums  many  times  exceeding  tttat 
curity,  completely  refute  the  notion  that  the  deferw 
considered  Piiteraon  as  unworthy  of  trust,  wd,  on  t 
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preindve  film  when  the  bond  should  ^^  ^^^t^- 

Smith,  fitc.'  fC 

BttikofSeoU 

land. 

ary  jpronounced  the  following  inter-*  .'— -r 
it  sufficiently  proved  that  cireum<» 
wn  to  the  Directors  of  the  Bank  of 
nade  it  not  legal  for  them  to  aste 
lal  security^  prospective  and  retrod 
terson's  agency,  merely  as  if  on  ae-> 
h  of  some  of  his  former  cautioners^ 
business  done  at  Thurso,  without 
mmg,  or  inducing  enquiry  by  the 
ners  regarding  his  conduct  aiitd  si^ 
re  reduces,  decerns,  and  declares,  a$ 
the  defenders  liable  to  the  pura 
snses  of  process,  in  reference  to  th4 
ermined.' 

;  the  same  time  issued  the  foUowmg 
Ordinary  has  no  idea  th&t  the  ban^ 
|r  thing  they  thought  in  the  least 
res  their  view  of  the  law  Was  dift 
expressed  in  the  House  of  Lordsr, 
Lord  Ordinary  adopts)  and  thai 
it  plainly  tod  absolutely  the  duty 
cautioiiers  to  make  all  enquiiy  ex 
e  bank  directors  having  no  duty  hi 
pt  to  ask  for  caution  in  any  way 


\g  relclaimed,  th^  Ccfurt,  by  a  m». 
the  ihteriocutor.  Their  Lordships 
to  the  following  effect  :-^ 
feril.'-^The  present  js  not  an  ordt^ 
kifters  for  future  intromissions,  but 
St  ts  W6H  AS  ftiture;    This  is  a  very 
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Sii4th»  &C.  r.  ^^yin^i  *bAt  n^hare  a  pnttf  9Bk»  *  .bond/:  foi 
^  ofScou  trangwttoM  of  a  petwm  in  Ids  mxfhjroetit^  wit 
--r—      k^pvie^ise  of,  tiM  iiregidac  condMl  ?ef  r  tba^.^M 
?«^^<<fWi   relation  to  those  transactions,  it  i&  a  relevailt  en 
ntbe^it  this  cMduefr^  hueie  becil;  tmmOmiriiDri 
em^ti^otifin.    Wbe  qu^tioni  tibtersffare^  >hai»  isyml 
tlM  imisttars  Imve  estabUafaed  rtbe;  e^mesdmaiW 
091  the  part  of  the  Bank^  whfcb  thtyf  ougfat  to 
baea  niade aeguaiated  wUhr       >  >i.   -. 

:  It  is  material  to  obaerre  that  dM  letter  dA 
ing  ^  -eecurity  was  written  within  bQe>«MB 
the  date  of  Mr  Marshall's  repot*.  That  lettev^ 
tions  the  death,  of  some  of  the  origmcd/  cduti 
88  000' of  the  reaaons  of  the  dcoaiaBft.  But  tb 
this  might,  indeed,  be  a  good  reason  forrequindi 
cautioners  in  place  of  tho^e  who  were  deceased^ 
can  hence  deduce  no  reaisoiiifiir  requiring  a  sen 
additional  bond  of  oration.  Tlie  extenif  of  bus 
Ixf  the  Thurso  branch  is  assigned  aa  aaotiber  ned 
but  not  the  kast  hifit is  givenin  the  letter  that 
terson's  salary  waa  in  any  degvte  to  he  augmented^ 
the  supposed  increase  of  business  wbdurh  reqwiret 
security  to  be  douUed^  The  question  then  arisen,  j 
thi9  letter  disclose  the  whole  motives  that  influe 
the  Directors  at  the- time  ?-^^the  letter  indicating 
thiag.idiich  could  create  inithejmind/ieCithe  cautki 
(to  whom  it  is  to  be  presumed  the  letter  y$w  sbewi^i 
least  reason  to  belieye  tiiat  the  Bank  waa  diaMti; 
With  Paterscm'a  official  oondxMt.(  ni  ;  l  .' 
'  I  am  not  disposed  balayigfeeatstBesaion-JfaeA 
report  in  160a,  considdred^  hy  iteelf.  ^  Bute  dn  (kr 
of  that  report  there  was  suficknt  ta  draw  tb^  ^ 
lant  attention  of  the  DirBctdra^-^fparticulaely  witli 
gard  to  &e  amount  of '  Patersoh'a  ownbiU^i  ^ 


mr^eEdSiON, 


89B^ 


nfH^  ilpbuBito^ftlid  pinched  fof^^  ^^  im^ 
itrt0t;>iiofttD^dctdHdBtter8ott'8lMtt8-  ° 


v  >»(  ;r  ,v?no!f  i:-'.;. 
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^^6  iiloirtedge  df  iSie  Diri$eCtiw> 
igarA'^ti^ '  Pati^rion'fl  MDlrciiitl8tMc(?«C 
LUrdiAi^ttadale  ^etie  ^  well'  inforbed 
had  complete  Ito^Mige  of  the  dis^. 
!fr;  «id  it 'Must  be  pihesiiiiied  that 
d  iweljr  1#itb  the  other  Directors  oa 
lerially  aflfeetiiig  the  Mterests  of  the 
Johm  sftyR' that,  previous  to^  1608, 
rson  WW  in  ^embarrassed  drimmstan** 
k  was  diissatisfied  with  the  conduct 
[Xfse  he  tdok.  the  Bank's  money  by 
<drawn^  by>  himself,  and  emf^c^ed  it 
te  pttF^es*  He  adds,  that  some  of 
poited  t^  withdraw  this  branch ;  but 
'  ArmaKkale  suggested  the  propriety 
9  ontfae  footing  of  additional  secu-* 
iiy  Paterson. 

the  principle  upon  which  the  Direc- 
itfitehres  justified  in  acting  towards 
AtUhough  they  were  ^ssatisfied  with 
kf  and  had  put  him  under  restric- 
Mbanded  from  him  additional  secu- 
iOil^Xhe  says)  thai  it  was  the  duty 
rs  to  saikfy  themselves  as  to  Pater* 
neei  and  conduct,  and  that  it  was 
dftiie  Biiiectota  to  give  them  any  in« 
leie  8ubjeets^^ 

rtmieatB  ia  also  important  as  shew* 
madate  skb  had  oompiete  kno^edge 
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SmuMtcnv.  the  latter  had  uud^iBtoodth^  t]i^  waSit^^reasjW^ 
^^^asJkiiag  additioiiialiS^  . 

film's  letter  ffrpye^  tlijftt  thq ,  cir^uipfi^^Qces  jdUM 
by  his  inspection  of  thia  agency  coiifinned  suspiei 
tbat  had  be^n  ent^Qrtainfid»  ;mC  byhius^'td^iD^ 
f^^P  hy  fbe  Bank's  aeciretaFyj  witb  ireg^rdiftp.Pn 
son's  prooeediiigs. 

The  testimpny  «f  I^dy  Caithness  mid  the.i^ 
witnesses  ^  to  th^  sui^iise  ei^j^^ed  bjr  thetfii 
that  the  pursuers  should  hftve  svbsqriJ^ :  t^e  ix^ 
bold  to  be  an  important  ingredmit  of  eyi^fOR^  w  1 
qoestion. 

Such  being  the  faets  of  the  c^$^>  fm^  }(fcikv^t^ 
principles  of  justice  and  eqiiity  .whio)i  must  r^lfi  ref 
qnesti(H|  of ,  this  sort^  I  am  o|  opinion  that  tbs  ogq^ 
sion  of  the  Lord  Ordinary  is  correct ;  while  I  alsof^ 
with  his  Lprdship  that  there  wss  no  mda^fiie  p 
pose  of  concealmeirt  on  the  part  of  the  Bf^nlci  vA  i 
in  the  cottrs0  pursued  by  thew  they  thought  they 
nothing  wrong.  I  give  implicit  credit  to  the«ti 
moit  of  Sir  Jolm  Sinclafir,  that:  there  wa^  nos}^tel 
tical  plan  of  concealment  on  the  purt  of  the  fi« 
Such  conduct  would  not  have  been  eoii8tructiFe>  1 
direct  fraud.  I  mu^t,  however^  completety  differ  w< 
what  Ulnars  from  Sir  John's  ^yideqce  to.  hpMrf  be^t 
Directors'  opiuiou  of  their  duty  in  this  matter^Jf  lUi 
did  not  communioate  inforniatian  to  th^  eamtio^ 
Ittywwaa  it  pos^ibkif^r  the  latter  to:hav€^in£onn^  tbti 
selves  of  Paterson's  (Mindu<ct  in  referent  tptthen^iMi 
ID  questiim  ?  The  iBauk  were  bound  to  have  4i<(dw 
their  real  «iotiye»  in  luskuig,  purity,  in  ,teiraif;;p(  ^ 
bond.  My  opinion  entirely  coinddfs  i^ntkrt|ifi4 
niMi  whieb  a{4)ear  to  havjs  tbeen  fnpiKiaedr  iff  ^ 
IIiiii«e..of  LoKdii^whon  ..   r 
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^M^^-JTbut  he  wn»  of  «  ^iRrrot^^'^"^^ 

applidtble  to  the  casej  as  it  wa8smfth,&u.^ 
!  eautioners  in  the  Hotise  of  Lords,  j^^^'^^*'] 
t  in  the  notes  of  the  Lord  Chan-      - 
id  particularly  in  the  passage  whero 
[f  I  have  a  servant,  who  I  knew 
I,  I  was  not  to  be  entitled  to  go 
m,  and  to  indute  him  to  become; 
servant,  by  stating  that  I  am  wil^^ 
my  confidence  in  him,  and  to  re^ 
trust-worthy  man.'     If  the  Direc« 
evidence  befcMie  them  that  Pater** 
-worthy,  and,  concealing  that  fact, 
1  caution  only  on  account  of  increase 
the  death  of  some  of  the  wiginal 
It  have  concurred  with  the  Lor4 

hat  the  business  of  the  agency  ha4 
letter  requiring  additional  security 
not  the  mcrease,  but  the  extent  of 
lave  we  the  least  reason  to  believe 
e  pretence  ?  Considering  the  amount 
by  Paterson,  and  the  cash  intruste4 
see  nothing  at  all  absurd  in  th^ 
L.d,000  was  not  sufficient  security, 
as  no  more  than  sufficient.  Besidesi 
ve  mercantile  speculations  made  hia 
depended  on  ;  but  this  was  not  n 
x>  have  been  stated  in  the  letter  iq 
BCulations  must  have  been  known  ta 
*here  is  nothing  in  MarsfaalFs  rqiorti^ 
e  Bank  to  think  that  Paterson  was 

■  ■  1 
regards  the  Bank^s  condinct  befere 
ed.  If  thcfy  had  any  gromad  to  tfainiii 
had  conimitted  a  fraud,  they  wer^ 
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H  Jan.  1829.  |)ound  to  have  told  this  to  the  cautioners/'^  Bui 
Smith,  Ac  «.  ^ot  See  evidence  that  they  had  any  suspicions  of  I 
BmkoifScou  g^^n's  frauds.  I  see  that  his  states  transmitted  I 
Bank  shew  apparently  a  great  ^um  of  cosh  i 
hands.  But  the  only  inference  that  the  Bank 
from  this  was,  that  the  agent  had  in  his  custody 
money  than  was  necessary  for  the  demands  oi 
district,  and  that  the  surplus  ought  to  be  sent  t 
other  agency.  '  I  cannot  see  that  the  Directors 
any  evidence  that  the  cash  was  not  where  it  wa 
presented  to  have  beei>,  or  that  the  circuinstan 
the  large  accumulation  of  notes  in  the  ag*ent's  b 
at  all  warranted  the  inference  that  he  was  emplo 
them  for  his  own  purposes. 

From  the  evidence  of  Sir  John  Sinclair,  it  app 
that  the  moving  cause  for  asking  additional  seen 
was  the  extent  of  Paterson's  adventures,  and  the 
tent  of  his  official  business.  He  indeed  says,  that  it 
known  to  the  Directors  that  Paterson  used  for 
private  purposes  the  Bank's  money,  obtained  by 
counting  his  own  bills.  But  this  is  very  diffu: 
from  any  thing  like  dishonesty.  I  grant  that  it 
contrary  to  the  original  views  of  the  Bank,  that 
agent  should  take  discounts  to  himself,  without  tl 
previous  consent.  But  still  there  is  nothing  abs 
in  supposing  that  the  l^ank  tacitly  allowed  Patersoi 
discount  bills  haying  tis  own  name,  provided  that 
taking  advantage  of  this  permission,  he  did  not 
to  an  excessive  length.  The  fact  of  his  obtaining 
coniitiodation  in  this  wav  must  have  been  iiotori 
in  his  district ;  and,  therefore,  according  to  what 
stated  in  the  House  of  liords,  it  was  unnecessary 
have  been  communicated  to  the  cautioners. 
'  iThat  which  struck*  me  most  was  what  is  said 
Sim^s  Mter  aT)out  the  confirfnation  of  his  own  and  i 
secretary's  su^pidona,     But  wl  at  were  these  his] 
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point  I  wfw  axudoufl  to  pbtnUi  ex|  ^^•^♦n- 1^* 

had  Ijteen  suspected  that  the  cashsmii,&^ 

ilated  in  the  agent's  .hands  wi^  not2^^<>^Scoi| 

k's  chest,  is  it  possible  to  /iuppoa^ 

t.have  been  mejitioned  ?  \, 

Ise  ei^pressed  by  th^  Directors,  halj 

iild  have  signed  the  bond,,  there  isr 

lat  the  expressions  alluded  to  were 

>  Sim's  letter.  It  is;  quite  plain  that 

>thing  on^  the  subject  previously.  It 

very  different  thing  if  surprise  had 
len  the  bond  was  received.  Afte^' 
arson's  speculatiops  became  knpw|i 
nsequence  of  Sim's  inquiries,  it  wa%J 
ural  thpt  they  should  have  felt  s^r-^ 

possessing  the  pursuers'  means  oC 
orward  as  cautioners  for  him. 
t  the  Directors  contini^ed  to  reppse 
rson  after  requiring  additional  se* 
^hat  extent  tl^e  Bank  in  Edinburgh 

f\  1  can  see  no  other  reaspp  for  ask-* 
tion,  than  the  extent  of  business  of 
,  and  also  Patei^on's  extensive  mer-; 
s» 

-Though  the  principle?  applicable  to ; 
dain  and  known,  yet  tihe  case  is  of  a 
and  neither  party  have  pointed  p^t- 
in  point.    The  case, of  Thomson  r«; 
ancl>  and  Duncan  v.  Porterfield^  rpr^ 
irsuers,  do  not  bear  uppnit. 
Qstances,  it  ,is  very  s^tisjp^tory  to 
i  of  the  House  of  Lordsi  and  th^  opi«; 
Ion  and  Redesd^le  on  the  relevaney 
ion,  to  gu|de  us^    It  cannp^  how-; 
tat  the  proof  has  fallen  short  of  the 
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fore^  we  ninst  careftilfy  examine  the  pro6f,  and 
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it  amounts  to  such  a  caae  that  the  prlndi^M  then 
down  do  apply, 

1.  It  cannot  be  doubted  that  circomttanoetf  it 
known  to  the  partjr  asking  additional  seeuHty, 
he  is  bound  to  communicate  to  the  propoMd  cai 
tM.    if,  for  example,  the  additicmal  decoiity  ha 
been  a^ed  till  after  the  disoovery  made  l^  Sim^^ 
&ispeetion  of  the  agency,  it  is  e<mfestoedly  quite 
that  the  Bank  would  not  hare  been  enticed  U 
the  security  without  having  p»t  thecautkmca^s  on 
guard.    The  question  then  is,  whether  there 
fiacts  known  to  the  Bank  in  December  180S, 
they  asked  the  additional  Security,  tHoA  iii  Jtme  ] 
iRdien  they  obtained  it,  of  such  a  nature  as  Aey 
bound  to  communicate  them  to  the  cautioners, 
have  induced  inquiry  respecting  them  ? 

3.  It  is  an  important  eonsideration  thfat  tte 

tion  was  demanded,  not  for  a  stranger,  but  for  on^ 

was  nine  years  in  the  Bank's  service  as  agietit, 

who  stood  At  the  time  debtor  to  the  Baok;  a&d 

ihe  caution  was  to  cover  past  a^  wetl  as  fbtui^< 

hligs.    If  t]ie  Bank  demands  eautidn  ibr  a  new  sen 

there  is  nothing  to  explain— ?the  eaiftiotters  i 

satisfy  themselves.  But  very  different  is  the  case  vi 

aldditional  caution  is  required  for  an  aeti^^  tigeiiU 

When  the  caution  is  to  cover  the  ptesei^t  account  e^ 

If  as  future  transactions*  It  is  one  thing  liF  he  Mte  1 

i^rigular  and  oweli  tiothing,  and  a  verydiffiMtil^li 

if  the  Bank  is  dissatisfied  "with  him,  and^  bcitn^  #o 

rtttisfied,  some  of  the  Directors  hate  {nroposed  to  ri 

the  brandi— -if  his  {Hroeeedingd  have  beete  rectriefei 

if  jhebe  embttrrassed  in  his  diHmmstances;  Md  has 

in;  ffirsear  to*  1b&  BnSki  and  employ  Kheir  nfttisf 
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tspmbsi  The  fricBifa  of  IhengeAt  ^^^IJlilf* 
I  the  one<»ise^  biit iiiot  im  the  othesi  sint^^tTfr 
the  agent's  tranfiaotioB9  and  aoconixt  |^  ■  *f!** 
mot  be  discovered  by  the  cautionen  — 
Bless  the  JBank  afibcd  in&rmation^ 
rdinary  says,  'induce  inquiry.'  ThA 
not  on  a  footing  of  equality.  Tfai 
flge  of  Paterson's  eixrharrassments* 
nire  cautioners  who  were  ignorant 
whidt,  if  known,  wonld  have  ^re^ 
interponng  tbeiir  security. 
i{des  which  must  gidde  us  in.mtch  a 
iefly  and  emphatically  described  in 
the  House  of  liords.  Is  the  bond 
ft '  as  unduly  obtained  hf  coneeali 
?'*-^und«!*standing  by  ^  canoealmentf 
le  speech  of  the  Lord  GfaancellorJ 
if  &cts  which,  with  a  view^  to  the 
stieUf  it  would  ;be  for  the  ad^antag^ 
hat  the  iiAer  was  igcorant  o£  LA 
e^  #I^ed  iao  the  present  case.  The 
kterson  the  letter  of  the  20th  .Deoeio^ 
^additional  security,  on  two  grounds^ 
yf/theifcaidionere  wece  disad;  9Mj^ 
at  Thuffsci  was  jextensire*  It  is  of 
ther^  was  no  direct  comimitiicatioQ 
the  cwtioOerst'  This^  indeed^  in  thtf 
ld«»ot  be ;  but  die  Buik^a  letter  muM 
ii!e  been  shewn  than,  aa  explaining' 
the  demand  of  addttioiU  caniioii. 
idrtaiby^PateBmi  wete  iahtitiled^  to  be^ 
vrertfiiQ: other •  teaiiensi  abd  that  all: 

tJMrlw^  J^roia  Manha9r&  liifcH 
ii^ifil«5R»fi(liftbl«^ihaSan^ 
i.4k5QO.  With  xespetit  to  part  of  thfse> 
report,  seems  to  rest  the  safetj^  of 
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^ w^w*'  — ^  Btnk  on  tb9  security  of  the  bank's  agent  at 
Bmitfi,  ijfci  V.  *ro8e,  by  whom,  they  were  discounted  ;  and  as 
itok  ot  Scot,  remainder,  he  i«  his  deposition  says,  that  he  1 
suspicion  of  th^  iiisuflScieiicy  of  Paterson,  and 
f  inclined  to  this  from  seeing  the  ndmes  of  resije 
'  people  on  the  bills.'  Should  not  the  cautioiien 
beeh  informed  of  the  Bank's  Tiews  on  this  matt< 
Sim's  letter,  informing  the  Bank  of  the  siti 
of  the  agency^  ipentions  that  his  inspection  coui 

•  the  suspicions  which  have  far  some^tinie  past  h&t 

•  tertained.'  This  letter  was  written  on  the  14th- 
and  the  bond  was  only  dated  the  23d  of  June  pi 
ing.  In  his  deposition^  Sim  says,  that  upon  ex 
ing  the  states  of  the  Thurso  branch,  he  was  parih 
ly  struck  with  the  amount  of  Bank  of  Scotland  bo 
the  agent's  hands  ;  and  that  the  notes  in  this  situ 
had  been  gradually  increasing  for  some  months  h 

The  evidence  of  Sir  John  Sinclair  is  also  ver; 
portant ;  and  it  struck  me  in  the  same  light  as  i 
done  the  Lord  Justice-Clerk. 

These  are  the  circumstances  upon  which  I  res 
opinion.  I  do  not  found  at  all  on  the  evidence 
regard  to  the  Bank's  surprise  at  the  caution  ha 
been  found.  I  am  doubtful  if  that  evidence  be 
peteni;  but  it  is  unnecessary  to  discuss  the  p 
Neither  do  I  think  that  the  Bank  was  bound  t( 
form  the  cautioners  of  the  extent  of  Patersoirs 
eantile  deldings.  They  cotdd  inform  theniselve 
to  this.  These  are  drcmsstances  which  need 
be  divu^ed^  Tbis  is  wieH  e^lained  by  Lord  M 
field,  in  deciding  a  case  of  insurance.    \  Thegor 

*  ing, principle  (his  Lordship  says)  is  applicabli 
'  all  contracts  and  dealings.   Good  faith  forbids  eii 

*  party,  by  coucealiug  whftt  lie  privately  knous, 
'  draw  the  otheir  into  a  bargain^  from  his  ignore 
'  of  that  £act,  and  believing  the  contrary.    But  eit 


IT  or  SESSION. 


951 


CauHoMT. 


icetitly  silent  as  to  grounds  open  '^^*°'  ^^' 

e  their  judgment  upon.   /  Aliud  g^JJJ^., 

«;  neque  enim  id  est  celare  quic-^Hj^®**^°^ 

I  quod  tti  scias,  id  ignorare,  emolu- 

elig  eos,  quorum  interest  id  scire  ;* 

This  deffnition  of  concealment^  re< 

cieDit  motives  and  precise  subject 

lU  generally  hold  to  make  it  void* 

!  party  misled  by  his  ignorance 

sealed  ;*  Pari  on  Insurance,  185  { 


n  our  books  in  which  caution  was 
in  already  ii;!  office,  and  in  which 
i^hetber  the  bond  covered  arrears ; 
[agistrates  of  Edinburgh  v.  Gardi^ 
;  but  I  do  not  see^  in  any  of  these 
nquired  whether  th^  state  of  the 
rplained  to  the  cautipners.  In  the 
Rerred  to,  the  Cautioner  was  found 
iwibg  by  the  treasurer  of  Heript's 
reasoh  of  asking  caution  was  not 
^l^ty  of  the  treasni*er's  proceed- 
idge  that  he  was  in  arrear,  but  in 
jwimlB: 

Qjh^ht  desirable  to  conjtinue  Pater- 
»Hd  sihbuld  have  bore  that  he  was 
d^totite  Ik  cpq^iderable  airear  to 
S  •  cfiLsd  ft  very^  different  question 
tti^^Uid^r^eiit 

'Tt^Wi:^  lii  the  Lord  Ordinary's 
'tMixis^  of  his  Lord- 

^^ress^  in  bis  nW,  that  the  Bank 
trJHifig. 

-IT^eievtilerfc^  had  a]ppeafed  to 
lit  h  iha^  done  to  Lord  Glenlee,  I 
red  also  in^the  result  of  his  Lord- 
Z 
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J4^jan^^  ship's  opiniou.  But  ray  riew  of  the  facts  of  th( 
Smith,  &c«.  coincidfng  with  that  taken  by  the  Lord  Justice 
Bank  of  Scot-  ^^^  j^^^  Pitmilly,  leads  me  to  concur  with  their 
ships  in  the  judgriaeit  of  flieLord  Ordinary. 

Supposing  the  bond  had  not  been  delivered 
dafe  of  8jift%  tetter,  the  Bank  undoubtedly  061 
have  afterwards  taken  it  without  having  mai 
commnnicatlbd  to  the  cautioners  on  the  diibjisct  < 
letter.  Then,  at  what  previous  period  could  ii 
been  taken?  If  the  suspicions  entertained  w 
8pe(.*t  to  Paterson,  and  alluded  to  in  his  letter,  d!i 
at  the  date  of  the  bond,  then  rt  appears  to  me  t 
difficulty  is  removed  from  this  case.  But  of  thi 
tmnparing  Sim^s  letter  with  his  deposition^  ax 
of  Marshall,  there  can  be  to  doubts  The  pr 
grmind  of  the  suspicions  was  the  larger  atcumi 
tf  the  Bank's  notes  in  Patron's  bxonAo-foi 
months  before,  as  appearing  from  hh  slates';  ma 
iottie  investigation  had  taken  plaee  wkb  res] 
the  balance  thus  standing  against  Mmyf^rtib 
pose  of  ascertaining  whether  it  was  really  in  the ! 
ehest,  the  Bank  could  not  with  proinriety  tai 
bond.  This  matter  ought,  at  least,  to  havi 
brought  under  the  view  of  the  cautioners. 
•  1  cannot  throw  out  of  view  the  ^Yidence  as 
surprise  expressed  by  the  Bank,  that  Falerso 
found  the  security  required.  •  :• 

r  *  The  law  of  the  case  has  been  laid  down 
House  of  Lords ;  and  I  think  the  etideuce  comes 
€hat which  it  ww  assun^^  the  pursutrs  coi 

V      .1  Fw^^  (Mqmr^)  Sot^Geif.  (Jffape)  A.  Mnrmn, 
Prown.  Tlumson  and  Fermmm,  \\\  S. 

^    '    !P^  the  Defenders,  Jfe^>%^  Odcmun,  I  Vnlkcr. 
Ikmd9a9ip,yil.  &.tAgaMifer  *       /;  CleiL 
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ifagistfr^at  of  JSiUnburgh^  m  pn^ 
iverMtyfhave  right  to  vudce  9tatnU-^ 
for  the  government  of  ike  (hUes^e, 
r  studies  to  be  pursued^  €Utd  eourse 
t  required'  for  chtainimg  degrees^ 
Iber  respects;  ami  the  right  qf^  i/se 
nfesserSy  (the  Senatus  Academicu^) 
mdregfdatioHs  far  the  College^  i> 
€md  under  the  control  ^  the  Ala- 
.   '  vaod' 

linbargh  was  founded  aad  eBdD\«'ed 
i»  in  coDsequeace  of  graats  from  the 

of  chttFch  lamisi  and  fandi  iriHmg 
i  giren  to  the  Town  £9r  ttie  S&tindar* 

bospitate^  and  other  piouflr'  tweR . 
anks  ¥L. granted  a ^diartar  to  the 
wering  them^  in  the  moat  general 
idemiea  and  colleges  for  tihe  profea- 
(if'%e  artsv^  philoeophy,  Geology ^ 

' l^;ptiip8uarice.of  the  powers  tbere- 
^irei^i  Uni^^        was  founded  hy 

1582,  Sttdihe'  powers  mtf  pri^l- 
Z3 
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15  Jan.  ma  jgg^g  jij^jg  conferi-ed  ott  Ifhem  w^re  ccmfiffiieA  as 
Macti^rates  larged,  along  ^\^  other  rights  granted  to  the  ti 
^f^^J^^Vsticc^ssive  tt-6  in  1584,  I6O8,  anil> 

Air  th6se  grants  were  ratified  and  cohfiMedl 
voiir  of  the  Magistrates  by  act  of  Pariiament  in 
The  college  which  they  had  founded  ^ad  Tl<c6g 
by  the  King,  who,  by  letter  addressed  td  the  Ji 
trates  in  1617)  directed  them, '  to  order  the^fiMc 

*  lege  to  be  called,  in  all  time  thereafter,  fey  the 

*  of  King  James's  CoU^e,  as  ane  special  Aiarl 

*  ane  badge  of  our' favour  towards  tbe  same/  1 
these  charters,  as  well  as  ih  the  parliamentary  ra 
tion,  the  rights  of  the  Magistrates  as  foundei^  at 
trons^  of  the  new  college  were  fully  recognized.  • ' 
is  no  other  crown  charter  or  deed  of  ercolioli  'i 
vour  of  the  College.  The  Magistrates  had  or^ 
the  sole  power  of  appointing  or  remoting  the  p 
sors  (although  several  regius  professordhfps^haVi 
seqiiently  been  endowed  and  added  to  thef^  UniT« 
and,  in  the  commissions  which  have  been  ^aiit< 
them  since  the  first  appointment  of  Prindipallb 
in  1588,  down  to  the  present  time,  every  proflsssic 
been  taken  bound  to  obey  the  rules  and  regttli 
made,  or  to  be  made,  by  the  Magistrates  respi 
the  College. 

The  Magistrates  exercised  the  power  of  te 
rules  both  with  respect  to  fixing  fees  atid  appoi 
new  profesisors,  and  also  with  respect  to  the  Itti 
regulations  and  discipline  of  the  IMver^lty,  iii  ^ 
instances,  during  the  course  of  the  IVth^^fiififd 
centuries.  In  particular,  they  regulated  the  ft 
be  taken  by  the  masters' soon  afteh  the'  feiittdatt 
J584.  They  made  an  act  of  coiincll -  Wmfei^i*! 
laws  of  the  College  iand  order  bf  teaeiati|f'W^ 
and  made  new  laws  and  rbgulatibii^  hi  J7^,^' 
and  at  different  subseq^nit  tM^'iii  lh&  iebtiU^s^'^ 
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— <^  wbicfa  aicts  of  CQuqycil  were  re-  ^^  J*"  i^^^ 
sssors  as  hindiiig  upon  th^ni.  ivrl^^ 

id,  the  priucip^l  a^d  professors,  or  «^  i^Ji"^Lirgf» 

US,  had  also  maae  laMfs  and  regula-      

5  of  Studies  apd  ptber}  matters  cun-      t^i/%*. 
jernal  discipliiie  of  the,  College,  ou 
,  mostly  subsequettt  to   the   year 
ot  been  disputed  nor  opposed  hy 
id  which  had  bi^eu  submitted  to  by 


of  midwifery  had  been  establiftibed 
previous  to  1800,  when  the  cuiri- 
tresent  professor  (Dr  James  Ha* 
In  1824,  the  Magistrates,  upon 
Hamilton,  followed  by  some  corres- 
ussion  between  the  Town-Council 
cademicus,  renewed  the  commission 

a  professor  *  of  medicine  and  mid- 
le  diseases  of  women  and  children, 
t^ilegeg  thereunto  belonging ;'  end 
tation  in  18^5,  required  the  princi- 
f  the  College  to  give  effect  to  a  reso- 
Dwn-Council  had  passed,  that  tliis 
Ided  to  the  curriculum  of  studies 
indidates  for  degrees  in  medicine. 
miicus  refused  to  obey  tliis  requi- 
he  right  of  the  Magistrate^  to  nnike 
s  for  the  course  of  studies  to  be  re- 
tes  in  the  University, 
thereupon  raised  the  present  action 
B  it  found  and  declared  that  they,  as 
cs  of  the  College,  *  had  the  sole  and 

pireseribing  rules  and  regulations, 
;i^d  st9.ti^te^  for  tha  8tu4i€!H  to  he 
llegi^  afid  ,t)^e  cquiise  of  studies  for 
;,  anid  autl^Qpsing  and  enforcing  tji« 
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*  observance  df  the  66ine :  That  t^e  principal  an 
'  feasors  had  xio  power,  as  a  distinct  anil  indep^ 

*  body,  to  make  any  bye-laws^  rules,  or  regul 
^  applicable  to  the  general  concernss  of  the  C 

*  which  can  be  imperative  on  the  Town-Coim 

*  patrons  and  founders,  to  sanction  ;  and  that  m 
^  regulations,  law^,  or  statutes  made,  or  to  be 

*  by  them,  are,  or  can  be,  of  any  force  or  streo 
V  they  shall  not  be  approved  of  and  f^anctioned 

*  pursuers,  pr  their  successors  in  office,  after  th 
'  and  tenor  of  the  foresaid  charter  and  riglitn  iii 
'of  the  pursuers/  The  summons  proceeded 
mand  that  a  resolution  of  the  professors  of  S5tti 
ber  1824  ought  to  be  rescinded  and  recalled  ;  an 
the  act  of  visitation  by  the  Magistrates  in  18231 
be  enforced. 

The  cause  was  argu^  in  cases,  wiih  very  lot 
numerous  productions  upon  both  sides  fix^m  t 
cords  of  the  Town-Council  and  yniversity. 

The  Lord  Ordinary  pronounced  the  fyllowing 
iocutor  and  note : — *  The  Lord  Ordinary  havin 
'  sidered  the  closed  record,  the  revised  cases  f 
'  parties,  and  whole  process.  Finds  that  the  pu 

*  have  right  of  making  regulations  or  statutes  f 

*  College  of  King  James,  and  that  in  respect 

*  studies  to  be  pursued  in  the  College,  and  cou 

*  study  for  obtaining  degrees,  as  well  as  in  otii 
^  spects :  Finds  that  the  Principal  and  Prores.« 
^  the  said  College  have  not  right  to  make  regiilc 

*  statutes,  or  laws  for  the  College  in  contradict 

*  the  pursuers,  or  which  may  not  be  rescinded 

*  i/tHd  by  the  pui-suers  ;  and  decemi^  and  declar 

*  c^irdin^y:  Therefore  finds  that  the  resolution  < 
^  defenders,  dfdjtte  25th  October  1824,  libelled 
yuUra  pire9  of  the  defendjers,  and  ought  to  1 

*  called  ;  and  ordains  the  defenders  to  recall  the 
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LBd  fio^ji  tbat  the  order  and  act  of  ^J"*"-"^^^' 
26tli  October  1825,  libelled,  and  thcM^JSZT 
libelled,  are  valid  laws  of  the  CoU °** i**'^^^^^-'^ 
IS  the  defenders  to  give  obedience  to  --— - 
ecenig ;  but  fiirds  that  there  are  hoi  ^"^^^ 
r  declaring  that  the  defenders  Iiave 
ike  regulations  or  statutes  fdi-  the 
the  express  sanction  of  the  pursuers, 
alid,  provided  the  pursuers  do  not 
J,  or  afterwards  rescind  or  alter  the 
hat  extent  assoilzies  the  defendai's, 
nds  no  expences  due  to  either  party/ 
pears  to  the  Lord  Ordinary  that  the 
lave  claimed  and  exercised  all  along; 
stitutiott  of  the  College,  the  power 
[ing  regulations,  and  that  this  power 
resisted  or  denied  until  the  present 
e  midwifery  class  being  added  to  the 
11  attempt  is  made  by  the  defenders 
ecrulations  of  one  kind,  or  certain 
?rs ;  but  the  Lord  Ordinary  cannot 
t  grounds  for  this,  nor  indeed  clearly 
i  net  ion  could  be  drawn.  The  exercise 
:  making  rules  by  the  principal  and 
I  not  c(mtrary  to  the  will  of  the  ma-i 
;  inconsistent  with  the  above  powers 
ouncil.  Under  such  a  state  of  pos- 
:d  Ordinary  thinks  it  would  be  too 
hat  the  act  of  Parliament  made  in 
allege  and  its  patrons  took  away  this 
Town^Council,  or  limited  their  power 
nary  patronship — d,  e,  the  mere  ma- 
le funds,  and  iiomination  o^  Rrbfes- 
unless  it  did  this,  it  is  har(^  to  see 
tiit  this  power  at  all.  It  will  be  ob- 
fiiiding  in  favour  of  the  ToMnri-Goun- 


m 


i^l^ij^S5<9i^;r5^]e^^ 


mSo^s    '  implies  tp^t^i^jr^  titj^pg  ihey  flw^y ^9  W!i^fi¥^ 

Co«^^  <  t9  jin^fey  iha^  jthej^  nwy;  do  or  li^^,4of;t^i 
* , qot  .opposed  by,  the  JVl^strateSt  or  ej^n  ;WJ 
* .  e<9Jide()  )by  them,  is  legaL    The  Xiord  OrdinfMp 

*  119  pp|n|on  on  the  competeucy  of  ike  Prf^^ 
^^  Professors  intei^iog  at  all  as  legislators  <m 

*  occasions^  whi^e^  for  instanoe,  ^ey  are  persopa 
Vterested.*  .,» 

The  defenders  reclaimed^  oxiA  pleaded--^TL% 
charters  conferred  upon  the  College  all  the  prii 
of  an  university,  in  which  was  included  ti^\  t} 
<;onferring  degrees ;  and  that,  while  they  adj 
the  right  of  the  magistrates  as  patrons  of  tlie  C 
^t  least  except  as  to  the  regius  professorshJips) 
gulate  its  patrimonial  and  civil  intere^ts^.yc^  \k 
duty  of  determining  the  course  of  study  to  be  re^ 
preparatory  to  taking  degrees,  was  a  matter  whic 
inherent  in  the  rights  of  an  university  as  sucl 
with  which  th^  patrons  were  not  entitled  to  inU 


The  Comty  on  advising  the  cases  with  th^  pi 
tions  pn  both  sides»  expressed  an  unanimous  op 
that  the  interlocutor  of  the  Lord  Ordinary  \ffi8 
and  refused  the  note.    The  following  opini^pif 
delivered.  y^ 

hml  Gknl^e. — I  think  the  interlocutor  fig^t^ 
sitnatiou  of  thjp  College  appears  to  ttie  V>:b^JM^ 
of;  a  mtpiIp^  corporation  subordinate  to .  *hci  iWrjH>i 
ff^  ^he  city  ^nd  Town-Cauncil.  They  h^y^b  ,PO;ff 
a  g^^eEal>power  oS  efij^ng  bye-towSjiTWhishjWJB. 
ing*  provided  they  are  not  contraryito  thfifPeaotu 
of  the  Towi^rCouncit^  who  ar/e;  t|ie^atron^va{l^i 


^'t^^^iWfcffirtia^  atgr^X  «tit  tfe  Ctfllege  liad  a     ^^^*- 

IfPto'fit  ttife  efalkifte  ofetvAytoVe fequiVed  ft-tinfi  the 

IHUtMl';  'bi^'iftHt  this  wad  not  ^  mattef  of  i^gula. 

li^  the  (latMiis,  but  that  it  bdoi^ged  to  the  C6U 

|l|i^litfatttte  the  power  of  conferring  degreed  is  not 

iiftrtd  on  tte  univenfity  either  by  the  Towii-Coun;.    ^ 

dor  the  Crown,  but  is  inherent  in  it  from  iU  consti* 

Won  as  a  college,  and  emerges  necessarily  from  its 

jMiedbti'iDtd  an  university.    The  right  of  conferring 

wU^h  not  derived  from  the  Town  Couifci],  bnt 

W^  tdlhe  College  as  a  necessary  effect  of  its  eirec- 

■i'lBtb  an  tAiversity.    It  is  a  right  of  conferring  a 

■Ntfo'iAltet,  te  that  df  M.  P.,  which  is  recogndxed 

Mtalfttite'  world.    The  erection  of  a  coll^  is,  for 

liki]Me,1ii  tftia  respect,  something  similar  to  the  crea^ 

nbrf  a'p^e^:'   The  King  may  create  any  man  a 

H*?'btit,  liMii%  ifone  «o,  the  privileges  of  the  peer* 

^ioMrdepctid  upon  the  royal  grant,  but  are  in^ 

)M4t  Id;  and  neeessarily  emerge  from,  thie  status 

vUdi  has  been  created.    But,  unfortunately,  when 

]M  eome'  to  lock  at  the  practice  of  this  univer* 

<l^»it  is  ii^aite  plain,    from   the  docmnents    pro^ 

^Md,  that,  from  the  date  of  its  foundation  to  the     ^ 

ftaM  time^  the  Town  Council  has  interfered' in  these 

Btttteis,  and  made  regulations  for  the  currii^ulum  of 

^]r>  i»d  ev^  thing  eke  conneeted  with  eonf^i4ng 

*^i^M$\  md  iSt^  CoQege>ha8  ett  along  i^co^xed  this 

<^%]r  Mtemittitig  «6  those  regulations  imp6did  by 

^IpMrofuM^^aAA  occasionally  remonstra^iig'  against 

^»  ttidigisttingthem  ^iMlged ;  but  it  is  qAU  wh- 

'<M^Aat>Yli8'i4fbpi!ittet(»  MemktStig  ill  the  Town 

^cHj  iv«tfwyer  dibp«itedr  '  The^^enatus  AcaiemU 
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Magistrates  ^^  foF  themadi^es^  wliich  art9  binding  toi 
^frofeM^  ^'^y  ^^^  apprdved  of,  or  tinrepeialed  by  theijiftti 
A8  to  the  expediency  of  this  state  of  matterfty 
had  any  business  td  ehter  into  that  qnefiftieSn^  1 
do  Qot  think  it  likely  to  be  so  inexpedient  as  tlm 
ders  represent.  It  is  notorious  that  {ormtr 
Universities  of  Europe  assumed  great  and  sou) 
dangerous  powers,  aiid  have  oceasionally  gkviem: 
much  turbulence,  under  pretence  of  their  prii 
It  is  not  likely,  perhaps,  that  this  should  agai 
pen;  but  I  do  not  see  any  good  reason  for  ind 
the  defenders  in  the  fancy  they  have  now  ta 
vindicate  their  independence^ 

Lord  Pitmiify. — I  must  begin  by  obsesrving 
this  case,  which  is  one  of  very  great  importanc 
been  argued  with  the  greatest  ability  ooi  both 
But  when  I  acknowledge  the  merit  of  the  arguing] 
tained  in  the  case  for  the  defenders,  I  must,  ;at  tb 
time,  admit,  that  the  argument  in  the  pursuers 
supported  as  it  is  by  a  great  weight  of  docum 
evidence,  has  completely  convinced  me  of  tbei 
ness  of  the  views  which  have  been  taken  l^  th( 
Ordinary,  who  has  substantially  decided  tbi9  < 
ifkvour  of  the  pursuers,  without  going  the^l  Icsi 
fihe  summons.  The  summons  concludes,  first 
the  pursuers,  *  as  patrons  and  founders  of  tl^  C 
^  of  Edinburgh,  have  the  sole  and  ^cliu^ive 
^  and  privilege  of  prescribing  rules  iai|d\vegH}j 
^  and  making  laws  and  statutes/  )&c.;^Eid;th 
iihe  next  page,  it  goes  on  to  say,  *  that  4¥»  ml 
•^  gulations,  laws,  or  statutes,  made  by,  0^  Firj 

<  ud  Professors  of  the  CoUege>  shi41,be,of  a^i 
^  or  strength,  if  they  shall  aot  k»j  ^f^rj^yed  oijffa4 
'^  tioned  by  the  pttnuers^  orrth^ir  im9ce«wm  ip^ 

<  after ^  the  i»nn  and  ijteQor  nof  (be.  £cnr9$iii^  ^9 


^  of  Edinburgh 
^     ,  »,  Professo*- 

Jlaprtntes  vagr.  ^nefc  eitber  disfiiiptly  disapprove      < — . 


itliegr  aidb  not  eptitkd  to  £eGall,.but  th^t  tli^y.     f'^^^'^f^ 

»«]aberaleB  aad  r^egulations  wJ^lch  will  be^^ocw 

» tfiHit.objecte4  to^  or  reeled  bf  tbe  Mag^rsji^ 

:  tfaitf  k  llie  fiir  result  of  the  eflmbined  effect  of 

r»  acts  «f  PfiriiameBt,  and  all  the  other  ^vn 

i^podncod  in  this  preeeBs.  We  nui^t  <^0B9ider  the 

is  no  audi  (Jiing  known  in  Scotland  m^ 
eoMtitution  for  aU  the  GoUege9»  On  the  coii-^ 
we  find  that  every  bne  of  ihem  stands  on  a  dif** 
footing  froHi  the  others.  Qur  books  of  reports 
bH  4d  oatM  fimh  the  different  CoU^es ;  and»  on 
into  the^e.diffexwit  reportSf  it  is  ^uite^ai^ 
all  thfe  Colieges  are  on  a  diffei*ent  footing  from 
Mber ;  and  nothing  can  be  more  clear  than  tha| 
jibf^amaUdifiteent  frain  the  footing  on  which  the 
fttcgeof  Edinburgh  rests. 

"^itb  tegard  to  tiie  charters  and  acts  of  Parliapieati 
^k  question  is  not  as  to  the  nature  and  ej;;tent  qf 
frights  gmntedy  but  the  persons  to  whom  thesp 
W^ts  sre  grante4r  -it  is  not  pecessary  to  consider  wha^ 
tki'mtare  of  these  rights  and  privileges  are ;  it  is  of 
iM  importance  to  consider  who  are  the  persons  t^ 
^l^m  ti»e  rights  are  granted. 
*^%  flis  Original  diarter  in  Queen  MaryVi  timei  whidi 
%«glMscA  in  tiie  aubee^pient  charter^  the.  ffcmt  m 
]|b«a  'p^nedilectla  nostiis  preposito,.  baUivis«  cp|^ 
^Wijfoky  \et  comuHfiBitati  ^ti  noatri  burgi  de  Edin*. 
^'lMr|^'  No#/ ^Is  grtat  is  in  espresa  words,  conr 
^nM  by>  the  subM^mht  cbartar  by  King  Jasnes. . 
'  1%etl  Mmes^e  aet<0f  ParUamentisi  l6ai»^hiic^I 
ttiMkii^ p^mmf  de«r taid a^litit  . rl  Hkmk  UfiB jm« 


34S 


DECISIONS  OF  TitE 


N 


*ft  ^^J^^*  possible  to^.  twist  tliat  act  into  a  grai^t  agaioi 
jiatrans-r^it  waa  ^  grant  directly  in  their  £|vor. 


strate^ 

dinburgh  these  OTants  are  riven  to  the  Patrons  as  well  aj 

r.  Professors.    ^  ^  , ,       ^     ,  ,  .        , 

^      fefisora  would  afford  a  good  argument  m  the  ni 

Ci^^e^e.     of  the  Paftronsi  supporting  the  rights  of  the  C 
against  invaders ;  but  the  defenders  cannot  i 
agahist  the  PMroAs,  the  rights  being  granted  to 
If  the  rights  ^ave  been  so  given  to  the  Magis 
of  Edinburgh^  the  next  question  is,  whether 
rights  have  ever  been  given  away,  or  lost  ?     I  d 
think  it  is  alleged  that  these  rights  were  ever 
away  ;  and  I  do  not  see  a  single  instance  in  wbic 
rigbft^of  the  Magistrates  have  been  disputed, 
true  there  are  many  cases  in  which  the  patro 
not  interfere.     This  is  quite  natural*     They  i 
leave  the   Professors  to  make  internal  reguta^ 
without  interfering  with  these,  if  they  did  not  c 
prbve  of  thtmi.     But  they  have  interfered  in 
ea^eSt     In  1703,  they  interfered  with  regard  t 
gradiiiation  of  the  students  in  Mr  Scott's  class. 
that  case  the  Senatus  did  not  dispute  the  right  oi 
Magistrates  to  interft^re.     Indeed,  they  adsaitted 
right  to  do  so ;  for,  instead  of  objecting  to  their  r 
they  {Nresented  a  humble  remonstrance  to  the  Ti 
Coutieil,  and  they  obtained  an  alteration  on  the  me 
but  they  thereby  acknowledged  the  right  of  die 
gistrates. . 

The  same  is  the  case  in  1734  with, » regard  tc 
Greek  f^lass,  which  is  still  more  in  point*. .  The  dis 
there  was  fWJth  regard  to  th^  degi)^^  of  master  of 
BBiibe  pre^nt  is  with  regard  tothe  dc^as  of  dc 
oC  medidficy-  In  that  case  alsor  t^e  rigM^,  of  the 
giatrat^l^  interfere  was  notjdifpi^  ;  Jii<!)^4,  it 
admjAtf^.  ^  X  <»mu]|tr  see  any  rdi^nciliQa,  )^(^^a  i 
ease  aad^t)^  pi?eaeat.  I  cajmoft.pqe  \fj|yjp..fijf  the 
t»ns  baicight^Q  i.nter|ere,^Hh.  r*«^^ 


// 


rfilrtlerrf  rfrtsij-thfey  »ho*ld  *«  allwliliwriglifc?*o(»^^»*f  W^: 
\iKSae  wMi  i^rd  to  tfe[e  ^^f^iof^dwiMJef  ^^xudsMM^I^^fc^  p 

^'WNf^feg^nl  tti  the  itiedicftl  «ttrii<!idil]ri^iilt«i]|Mif» 

iitet^theCtiRege  of  Pbyslcimd  V  and  itmayi 
tnie  that,  for  a  long*  tifne,  tire  MagHfthftto  ofi 
may  not  bave  iiiteffered ;  but  tbat  eatmiot 
ilwajrtbe  right  of  the  Patrons  to  ob|«et  to^the. 
piirdued  by  the  Setiatoa,  if  thejr  s^all  think 
to  do  60.  They  now  wish  to  add  another,  aud 
iric  a  very  important  class  to  the  medical  eutrjouH 
If  it  Ibad  been  the  reverse,  I  migfathiifrehad 
jealousy  of  the  conduct  of  tibe  Magistlratesi  if 
mfhai  proposed  to  restrict  the  medical  claas^ff.  Biul 
iitt  I^  that  they  iidsh  to  add  a  very  important 
to  the  curriculum,  I  can  have  no  jealousy  cl 
iittrelercisftig  tHeir  right  of  interference,  I  tbiaki 
Miftr  case,  the  Magistrates  have  acted  most  jndl- 
iftttslf ,  and  have  done  so  with  the  greatest  propriet)^ 
iKmrAi'  thift  Prafbssors.  I  cafanot  wonder  iimb  the 
|iMei*^»  on  the  one  hand,  who  are  patrons  of  th€^ 
MimSty,  and  so  designed  in  die  <ddest  charters,  atad 
hint  dways  watdied  over  the  interests  of  the  UniVj^i 
%%iA  tare,  and  from  a  wish  to  prmnotei  leara^ia^, 
Mdimt  wflliiigly  yield  this  right  of  admittisiMtien 
»d  eontrol,  if  it  belongs  to  them  ;  nor,  ou  the  other,  \ 
kUi  Aiftthedefender^sbould  think  themselves fitt^Mo 
Mfe  stieh  ^ints,  and  should  even  think  iheifiteresta' 
Mi%oiK>hrof  thili  Univer^  atstake^  andstrennouidy' 
cMb'^pauir  td^artaaeipafe  tbdnselvee.  'We  oaUAbty 
^^1  Vif  ^tded  hjr  viewsT  of  expediency,  but  tnusk> 
MleiieAwdfiftg  ^^iii^tH'i  and'I  am  gidd  ^f  it^f  fovi 

tt^Uc^bdto^d^  H^hdRtm^'tixe  greatesCi  aMtouMgeiT' 
<if  MUftitt^  hriifffe^ jEikt^aiifejrs  iM^n  thems»)$res' 4c^riled' 


S4« 
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I 


u  jm.  i9»4  uji^,^  rpjj^  jmniuefB  car  have  no  o\^§^  1^^  t 
Aiagistmtes  nwte  the  intereats^  of  the  GoUege ;  mi  th^  h^ 
^^^PweSwm?  ^'^J^*  ^^^  ^^*  *^  ^^^®  access  to  the  best  advk 

Again,  we  must  keep  in  miuAt  th^t  iq  all  tht 

cmp^  missions  to  the  Professors,  they  are  takeH:  bei 
he  snligect  to  tlie  authority  of,  and  to  obey  th^  ] 
tions  laid  down  by,  the  Magistrates.  This  atl 
the  attention  of  a  rery  eminent  Professor;  1 
did  not  think  it  prudent  to  attempt  toget  t|ie. 
of  it.  Therefore,  upon  the  whole,  I  have  coraie 
decided  opinion*  that  the  interlocutor  of  the  La 
dinary,  in  all  its  points,  is  quite  ri^t. 

Eord  AUoway.^^l  hlive  read  over  this  ca« 
every  attention  in  my  power^  and  had  jaMde 
BOtes^  with  which  I  do  not  consider  it  nec^ 
trouble  your  liDcdsbipB  at  present.  It  w^  i? 
Ue  to  read  this  ease  without  a  great  deal  o(  in 
The  general  conclusion  to  which  I  hi^tre  aria 
this>  that  no  lawyer  can  entertain  any  doubt  oi 
iase  in  point  of  lawi 

I  must  agree  with  the  opiuion  e^ipre^aed.  by 
Glenlee,  that  men  of  learning  Iiave  not  been  a 
the  best  judges  for  directing  the  course  of  uni^ 
•tody.  In  the  history  of  the  universities  of  Gi 
jrtiii  find  that,  at  different  periods,  they  hare  hei 
greatest  literary  tyrants  in  the  world.  I  cannot 
saying  that  the  defenders,  I  think,  would  hsi^ 
well,  before  agitating  this  question,  to  haye  tab 
advice  of  some  of  the  learned  gentlemen  ait  tke.b 
The  case  has  been  remarkably  well  argued  eii 
sides;  but  I  confess  I  never  read  »  paper  i 
^more  comj^etely  satisfied  my  mind^  aUd  tww^ 
^doubt^  (for  I  did  entertain  .doubts  at  rfuie  tiwt) 
the  case  for  the  pursuers.  The  only  questioo^r 
whom  wtere  the  powers  and  pmj|^e9^lt|l^^'^^ 
were  granted  exclusiirely  \qA\^  }if^tmW^  \ 


flttfl/freih  the  vcrjr  iirtt  eomtttiesion  graatol  i*^*n.iili» 
piiwckcir  RdU^lc,  to  the*  last  cdminission  Ranted  MagistfafeM 
llftflrM^^^ri  erery  one  of  theiti  ore  taken  bouBd  to  jf^^^^, 

tiMf  laws  and  regulations  httposed  on  tJiera  by  the      

€oundL  ^^^^^ 

ai^gumettt  for  the  defenders  on  the  act  l62l 
to  me  most  singular.    The  act  was  passed  for 
|Mrpote  of  confirming  the  rights  of  the  Town.  Yet 
'^tfefeAders  maintain  that  it  Actually  deprived  the 
of  the  rights  which  had  formerly  been  granted 
'ttett.    This  will  not  do.    No  doubt,  m  a  Unirer* 
\  they  may  have  had  right  to  confer  degrees  ;  as 
ity  they  were  entitled  to  do  so ;  and  they 
a  tlniverslty  to  the  fullest  extent ;  but  Were  not 
powers  derived  from  the  persons  to  whom  the 
hsd  delegated  its  powers?  and  although,  as  a 
iiSy,  they  may  have  power  to  confer  degrees^ 
does  not  afibct  the  right  of  the  patrotis  to  say 
eout^e  of  study  may  be  necessdfy  before  thes^e 
A|;rees  can  be  conferred.    It  is  needless  to  go  through 
le  evidence  in  this  case.    From  the  case  of  Pro^ 
RbUock  to  the  last  professor,  the  terms  of  the 
ions  are  the  same. 
•''^fflfere  ai«  several  other  points  which  I  had  noted, 
4lH  it  is  unnecessary  to  Enlarge  on  these.    I  think  the 
^iMM  Ordinary's  interlocutor  right,  so  far  as  it  goes. 
4Ntoy  flHng'Was  done  which  was  eontrary  to.  the  laws 
1##re  Ilfnd,  t^en  this  Court  might  interfere ;  but  there 
k  -lMlbi]%  of  th^itt  kind  in  this  case.    Let  the  Profes- 
4M  g|0' MT'tfnd  make  r^ulations;  and  so  long  as 
^iUm  are*  Act  dppoaed  or  objected  to  by  the  Patrons, 
Viejrilin  be  ^ffectiial ;  but  tlie  right  of  the  pursuen 
Hiihtetfcfe,  When  they  choose  to  do  so,  appears  bqroiid 
**b«?'   •^"''  • 

l^loftf  ^ltMf^68^  with  all  your  Lordships 

tf  «^  the^ftttASntitift  ctf  >tlds  €<rilege.    The  defenders 
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*^J^^;^;^d«il^  can  I 

^rfunieLmtea  of sWOTed*  ^s  the  ifoiaiilttrs  a£.  tibis  GoUegBe.  But  wh* 
prafi"^^^  *  ^'^^^  ^'^  ^^^^  nuniaiious  docttmeiits^  it  is  imposs 
-^  etttertftln  the  i^hadow'  of  a  doubt»  diat  th^y  wt 
c^^i^m.  ftjttjuiers  of  this  UniTersitf .  After  the  objeet  is  pi 
they^  get  a  grant  of  land,  &c. ;  but  that  was  ft 
express  purpose  of  eaaifling  them  to  joarrjr  their 
into  execution.  I  agree  in  tlie  opinkm  express 
Lord  Pitmilly,  that  there  is  no  such  thing  as  a  g 
constitution  that  applies  to  all  the  universi 
Sootland.  There  is  n<^hing^  more  different  thra 
cpQstitutions.  If  the  learned  Professors  wiU 
into  the  constitution  of  other  Collies,  they  wi 
that  they  are  in  every  respect  different^  and  e 
xoBXiY  different  powers  from  the  present.  Ti 
press  object  of  all  the  grants  in  the  chartew  ^ 
cQaUe  ^e  Magistrates  to  found  a  College  ;ail<l 
his  Majesty  was  so  much  pleased  with  wha 
passed  under  his  own  eye,  that  he  gives  the  C 
his  own  name,  and  confers  upon  it  all  the  pri\ 
belonging  to  any  free  College.  Tfa^s  is  jus|; 
might  have  been  expected.  But  the  plea  of  the  d 
ei*p  would  go  the  length  of  putting  the  eonstittrt 
the  College  into  the  hands  of  the  bursars  and  stUt 
for  the  act  of  Parliament  expressly  mentions  tb{ 
well  as  the  rectors  and  regents.  Therefore,  I 
w;th  all  your  Lordships  ad  to  the  cpustitiqiticu^  c 

Coll^^e.^  <  ^! 

.  All,  then,  that  remains,  seeing  that  all  the  P 
sors  were,  froin,  the  fir»t,.  tak^  b^q^.t^.  yifk 
dience  to  the  inju^tions  and  regulations  of  the  1 
pouncil,  is  to  inquire,  whether  there  has  be«] 
alteration  in  the  circumstaacts.  The  commissioi 
all  in  the  same  terms,  and  continue  so  to  the  pi 
day;  and  then  tihe  Magistrates  have  uaifo 
whenever  Uiey  thought  proper,  or  considered  it  i 


|(|iilil|ii(4i>pqteii.;Th^yhavej«rtoimtr^^  -^— - 

iu>  altoratioil ;  but  the^  tnatter^ctf :  i^bt, wasi  ^ 
i|i!oilgl^ta>i899ic^il^'^^^^                    bf  tlifl  ^ 
jTll^  poiieer  is  gi»Bi(^d  solely  ta  the  Magte* 
i|^..ti|i8  c^^ecti  j^  stands  on  a  very 
fotting  from  ail  the  rest  q£  the  Universities. 
mh9i»  tb«  AX^istraV^  chose  to  mtarfetsssr 
tPillp-Wrhcusi^yei:  been  disputed  ;  satber«  - 
ii;^g^  (1^  ckcii»3tanj:e9»  frj^ 
i^^^llffiwtWS'l^.irig^  of  the.  Ms^trsrtes.  ^     ; 
tl)fiiM^dj:OJQ4in^y^b^^^^      a^vjer^.  prcy^sr 
jl^osaors  jniay^^niake  rafe^^^vand  siiolKraies 
tf v^hp}C«we*PQt  abji^^^  ^ 

9atvott»»  but  still  all  such  rules  are  siil^et.to  : 
!W>4f  the  Magistrates.     I  think  this  is  in  per^ ; 
iritji  tite  usag^,*   .     .       ,. .f?-  = 

y^'it^HCenzi^.    '  Act.  Id^^'^  gf  /Vir.  (Mmcrkw) 


'  TJ 

\  'Wfflii'Tinrjt'rrTrrr-^ — >r"    ;■;■-..    v — *'*    -^'^'^     ^  •    '^  *•   > 

f ^  azgmn^t  consiSted  cMefl jr  of  eonunents  on  the  rojul  jpranU 
)fkrdkofAll'lIi«litraMi '{    •. 
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No.  XLVUh 


l^tlmfwryU 


BEVEBIDQB 
WILSON. 


-'  j\ 


Bight  in  $EcimiTY.— BA»«&tnpT.r-MSB«u* 
TION.P— fltoAT.  54  Geo.  III.  c-  lS7.r^An^ 
creditor^  with  a  power  cfsaie  in  his  bofHikiBi 
to  exercise  H  by  hinging  the  kmdatomie^  M 
standing  a  sequestraUan  ^the  deM^rV  e^tfk 
that  the  trustee  has  exposed  the  lands  Jbrsak 
the  bankrupt  statute^  the  latter  net  hamngfi 
purchaser.  »  .^^ 

BEVEEiDGBwat  Statutory  tnistesa  iipoti  tikena 
l^ratod  estate  of  Heiuy  Bordper^  Imw^n  ^<^  in 
fennline.  Bardner,  iu  odditiim  t0  bit^  tfitim 
perty,  was  possessed  of.  ttie  eMatf  o^  Wesit  l| 
over  which,  previous  to  his  baiildni^y^  hi 
granted  heritable  securities  to  a  considisraMe  di 
Of  these  Mr  Wilson  bdd  three  bg|ii%«iom 
t^  U9000,  whi«b  wofff  pi«£v«lWk^  IU>  llUi^^^ 
s^curHies.  After  whicfa,  a  thifdpsarky  huld  a  se 
fiwr  L,2Q0a  ThereaAer,  Wf  Wilson  :bad;ia  ^ 
bon4  for  L.SOOO. more.  And.  j^i^^  Thi^& 
Scotland  m^i^  real  creditor^!  p^i^poned^  toi;« 
others,  upon  the  estate  for  I«.40Qa  AiliMr  Ifii 
bond?,  upon  which  he  ym^^feiti, , conjsmbmdj^ 
with  pow^.of  ^.    By  lAts^^vfitrihft  WAS  «ktte 

•  at  any  tiipe  jrfte pr  the  tt«9i  ^if  Pi^ 

*  BUY  atjx^rji^^ 


Jr   ^    /■ 


'  sBauI  dispove  of  the  lands/  kt.    The  others  were  ^1^^^^^- 
Mailed  in  the  more  ordhiary  form,  requiring  six  seTeridge  r. 
JMiki  prano^M  4o  tfate^ktotdk*,- after  which  the^^^^^ 
mSta  aii4  his  assigiieee.  Sic  were  nspowered  *  to Rightin  secu^ 
'  Mikmsfnek  oF  the  foresaid  knds;  !lte.iekhl>r  by  ^^^^^^ 
'  p^  map  or  priyate  sale,  as  they  shall  incline.'      sequenraium. 

nn  *««»  >j  -■••*%.      w  tot  54  Geo, 

The  estate  of  BaiAoer  wiia  alequeetrated  m  De-/f/.#.  iS7. 
1887 ;  and,  in  January  following,  Mr  Beve* 
was  elected  his  trustee.  He  soon  afterwards 
Mx  Wilson  with  ft  state  of  the  real  property, 
ikf  *lhe  above  mentioned  seciiriii^,  from 
It*  appeaitod  that  the  lands  of  West  SaHne 
"Mdaed,  iiy  lepoi^of  men  of  skltl,  at  about 
(  hit  tlml  ihe  {Mrtteht  t^mUi  was  insufficient 
tttoiatcrait  ct  Mr  Wilsim's  debt,  and  of  the 
leetirity  Aht  L^deOO,  which  was  i>refef  able  to 
lndHiC'  iir  Wilson  irp<^  this  intimated  by 
to  the  trustee  that  it  was  his  (Mr  Wilson's) 
interest^  in  order  to  secure  his  last  debt,  to 
y^^  SMle  dt  a»  esble,  Either  through  th^ 
of4h0tMtet^  or  in  Virtoe  of  the  powers  of 
ledrfa  Ms  bonds ;  but  added,  that  he  was 
t»  slfew  Ato  ant  L.9Q0O  to  remain  on  the 
provided  the  trustee  could  negodate  with  the 
«f  SeeOmd  to  tdce  an  assignation  to  the  bond 
iMOI^lasl^leAt  by  Mf  Wilson,  and  postponed  to 
mManteiiiAg  ieeoHty  feir  tike  same  sum. '  He  iii 
iNMleHet'  AtieSmed  fo  attend  a  meeting  of  the 
WMhrfeMastraitil^  f^  trustee,  upon  the  ground' 
•WWhg^ni  j^ekMHal  eiteditor,  he  had  no  ttglrt  M 
^^'UdlfMMllfMtftbiftt  he  reserved  fiill  powei*  t^T 
*J»i«  el^Ui^>>^i«ittJof  ii«e  contained  in  his  bbtid^; 
I  ■MUmhaiUiiii  Hie^  s^^uesCration,  or  any  resolutlbw:' 
**«ilte«»fettigJ*f'fe<^tiw^  ^• 

^l^^ikgoM^  tflsljl^ion  df  ifie  V&ol^'pr^- 

^SeoQiBd,  was  afterwards  commenced,  but  failed  of 
AaS 


MO 


mtcmiOfNii^oTfWwa 


rily. 
Bankrupt 
Sequestration, 
Stat.  54  Geo, 
III,  a,  137. 


i7  Jan.  wt9.  ^0*ect ;  ^d  a  meeting  df  ^4ltd  c^sditOTs  wifi  ^eh 
Be^Iwid^*  ihe  idafte'^  <the  above -^entioBitdletttar^ii^ 
Wilson^      irtously '  resalTed,  thtat  the  trustee  skcmld  tl^ 
Right  in  seauAhe  whoIe  ^heffkabto  estate  ^  the  iMiiklrttpt  bjn 
TOluntdry  stfle.  ^      '  t  •  •  ^ 

The  laddi^  of  Welt  Salkie^iMieaeceHduigly-e 
by  the  trustee^  firsts  at  L.lMeOi  and  idBterwi 
Ir.l7»500»  and  *  L.ITT.OOO^; '  bht  bo?  faidd«i^  epj 
They  w^re  afterw^irds  agasn  aditek*tifled  at  the  t 
upset  price  of  Lil6>000;  UtWiinetiin  thi  in« 
gave  the  n^essarjf  prefiKmitioQi  sted  -^ve  tai 
.adrertisemetit  of  Jii»  intcftition  to  expose  the  If 
terms  of  the  elatise  of  ^e  la  ihis<  bondi.  '  ?  ^  < 
.  The  trustee  thereiipim  pifeseated  ^  fciii  of ^« 
sioD^  and  applied  for  an^  interdict  agamdt'ihi 
sure.  The  Lor4  OrdiHarjr  trefiised  &e  Mil;  and 
to  his  interlocutor  the  rfoUowittg  fi^  .--^^-^  Tlk 

*  Ordinary  sees' nothing  in  thd  bankrupt  Bttitute 
r  can  lessen  ortake  away)  thcf  righls  competent 
.'  h^tai>le  creditor^  or  pt«veiA  htniy  fwhere  hi 

*  gives  him'  a  power  4>f  sale,  from  ^xetrci^ing  tki 
/when  he  co&ceives  it'  foi^liis  intclrait/MTte^tl 
reclaimed;  and  the  qfMSi^oB  lraaiargu0d  inci 

Whichr-r         •  '  *    .  .  ♦     •«!  i  i'l   't 


,  The  compiaiucr  j»2ea^3Ji>rfU4.  The  gena^ 
iof  jl^w  do  not  sanctioD  ithenextn^a4M2dali  aale  pp 
.by  the  .respondent.:  Originally,  an  iieriAsAletffi 
might  adjudge,  and  eater  ia^  poaseajMOU  o£l)iad 
f»state,  of  which  he  would  acquire  .tkarpjoopeitiF. 
expiry  of  the  legal ;  but  the^cQmmon  k^iafiord 
1^0  power  of  9ale  prievious  tq  th^t  >  term«  Tkei 
feb?,  statutes  I6ai>  c.  ]:7#a«d  1600,  n.' 20,  weraq 
for  tbe  pm;pose  .of.  eilabUng)Jiti,ktcilahl&iCMK] 
puil^V^e  aii.aption  ofisale^i^aiid  tiniailofoMa4»^ 
^*ial  6aler<^  Jiia(4e)i!ki(ri8ieataAe^:  1^^ 
was  bankrupt.     This  sale  being  conducted  uud 


•£  ibr£k)urt  <rf.  Be8wk«)j,illi«t  JAterestof  aU  *lJw-|WW- 
crediiiMM  itac  aeooiwd  bp  the.rn}«s  and  prac-B«vmM^w 
Couit.    Tie  da«m  »£  oateMMttrted  in  the  ^''"^»-     ' 
ftr  Ike  pui^Dse  of  fiwddin^  the  oleddtor  to  bring  i^i*  ««»■ 
|i^  estate  to  sale  without  the  authoritygltfie  Court,  b^;*,^ 
iT^noclem  invention ;  aqdji«  .vftlj<Uty,  which  **«^5''«^"»- 

<rf  Biwfn  f.  atorie,  11th  July.  1790  ("ilfor. 

TJbat,  bow^veac,  wm  aque^tioDL  in  wliich  no 

gfitiiird  parties  appearedifiadtlfteir  was.tbere 

teotapplejr  of  tbe  priipmtprj  and  tha.Court  moait 

-fimtmmii  the  eiauae  in  a  jquestion  oiUy  with 

Bat  it  ia  a.  y^ry  different  4ro;)sid6;atian  whether 

idaBaeaa^  be  auatain^in  aqutestion  with  credi- 

ta:*tba  ^tifoet  of  superseditig  the  legal  process, 

ja  Mi»iietan|.ta  theaa  uadtv:  the  atatute,  whidi» 

itakes  the  efrtfite^way  from  the.  debtor,  and 

Iha^proj^ftr^  of  it  ia  them  and  their  trustee. 

•  atipttJatiiHi  bacomea  in  that  case  a  pmcfum 

i^g9tki^^  ia  j^funly  i9fffectiial  against  third 

itim:dau9e  cf  sale  ia.ralid.as  a  mandate  c^  the 

V  UfKttiwhicli.foaftif^  alone  it  can  be  sua- 

it  must  fall  by  his  death  or  supervening  in- 

,  such  as  haakruptey,  which  deprives  him  of 

Bmmt^lfiiBeia^o^hU  estate^   The  Court  haa  always 
ijea)ouat>fifie(w^ra  of  sak  and  kritancies  in  clauses 
IWipiLmiHiwt  Bapd  i»ifita^>7th  March  1771  (Mot, 

^IMD^^  whatemr  ma^  be  the  effh!t 

]|feKi^*i4MU)0a4^^  of  saleiby 

IHfiifMe  i!ssl  ts^e^tor  .is  exalted;  by  tbie>  seqoedtra:^ 
^«tatete  (*t  Oed^  IIL  «.  187)  by  the  42d^^edtioir  of 
WMMo^^^^  Ihe 

llitsitiMa^mA<eri#|e  buadwirf.  the  real  a^curitieat 


m 


m&smi»^^m!&^ 


l^ 


H 


^♦2i;)lj*^  Kbfefetedti  4^;irtiti«fi^,  -^rtfaoi&f  fl»»f  fOhiMiii  a 

Wilson^  '  but  are  iWtJiW  in  i»i^»  CfoJta.  SI.7;  «letf  #.  « 
iii«tartiil9th  Feb.  1811.  "Hie  creditar  having  a  po\i 
[  sale;  itiust,  exnecemtatei  be  ih^a  i!oiidkiMi  t^  \ 
^'I^i*^'  valid  tltte  to  the  lands;  for  the  TaliditV  of  tke  til 
111.$.  iw!.  ffeiid^  solely  hpon  tli6  authority  aintf  r^ht  4>fmi( 
tor  to  fconVey,  whieh  he  hoMd  by  hii  hifeftrifeiit 
*(idtrfiiie  thtit  -the ^pov^eif  of  sale  is  a  midnAftt^ ^ 3 
fells  by  the  bankruptcy  6f  the  pMprifetor  fe  ittaj 
We  to  real  rights;  The  «?fecBtor  retSJnS  hW  ^] 
merely  becaitee  he  id  Infeft  in  iti  j  .   v  /) 

'  By  the  sequestration  statute,  «&tli  sect,  ft  feftt©' 
tliat  the  trustee  only  Acquires  the  right  aiWf  fbtt* 
ihe^ei^iate  whifh  T^as  Ifenteerty  in  the  banKnH^ 
t|\ibje6t  to  all  the  Kmltatfons  arid  i*estr!ctirtii  ^^ 
'which  he  held  it.  He,  thereftre,  tan  aWacfc'fi* 
bifttheirev^rslonriry  right,  subject  to  the  ^olrtt  c 
"vi^hlch  had  been  previously  itonvfey^  tothereit}^ 
tor.  The  exception  in  ih6  42d  sect,  of  th^^  dtiMt 
'only  applicable  to  real  creditors  having '  no  pb* 
Saife  in  theii-  bonds,  and  ivho,  thetiefdre,'  ate  un* 
iiec^ssity  bf  resorting  to  ajudieialsiale  in  order! 
Aer  their  securities  available ;  and  the  statute,  t 
fare,  v^ery  ^rbperfy  interferes  to  prei^eirf  t^ 
cesses  of  ;judicial  sale  from  proceediti^  at  t*e 
tlme^  but  it  does  not  take^away  wor  toiii6h''the' 
'6f  an  heritable  creditor  having  tMfwfer'tb  bH«j 
'estate  to  voluntary  side,  iw^ithoiit  resortifi^  td 
ptbceedih^^.  'Iftifess,' therefore,  it-is  to  be  maibfc 
thtit  a  dause  of 'sdle  in  a  di^posilibnr -fif  secWrftJ^ 
ie^l,'  the  dod;i4rie  of  pactum  cmtrd  lege^ ^WM 
piy ;  M*tarie  r.  R6bet*3on,j  29th  Nov:  lIRftS:'  IW 
the  ti-ttsitee  hsks  evid^tifly  ilo  fai^liftetiiSt  16^* 
'sftle  by  th^  teal'  cridhot  Irf  ihi^*tM»ifc^t>  iwtete 
m's  (twri  ittetti Jts  b*Ye  dheWnHhatihe^  eifthteti'fl 


llitrwdi  tfafU  their  are {Wiid  mffbe  ^rioMl^  era4«^3«^lid»illa 
|iM»i]iaTe.ii#Bitxsmtlkjttetir  ..  yWii«o»u      /^ 


•Mioftlkeintevloeutor.    Tlus  »  not  a  qii^stiou  as^^^tjl^^^ 

||tt»  tuMdity  of  a  bond  witli  a  powevof  sil^;  bllt^i*i//.«  ia7* 

m  the  eottrse  of  a  s^uestrMicm,  attd-  inr^Ivdft^ 

Itglit  e€  ^be  credkeir  in  euch-a^boiMl  to  iatennipfe' 

in  Hie  coarse  of  Jbis  {HroeeediBgS'to  bnii^ 

kmkrept  estate  to  a  sale.    By  the  4Sd  seetion  4d 

illttttkrapt  aet,  an  heritaMe  creditor  is  not'entitled^ 

eTe»  to  a  judicial  satei  if  the  tmstee  hlive 

J  begun  to  take  etc^  to  bring  the  estete  U>f^ 

iale,  or  if  the  creditors  have  resdlved  that  be 

dispose  of  it  by  voluntary  srie.     This  is  a  rery 

c<»]fiideratian  in  the  present  case.      Th$ 

iaof  Beeok  i^.  Brown's  Trustee,  8th  Feb.  ISWi,  re^ 

Avtttf  interest* that  the  trustee  could  hava  to  inteiv 

ftnoBiproperly  ;  because  there  we  found  that  he  was 

tMenfitled  to  cetomiission  to  a  sale  out  of  the  price,  so 

ffeii  it  was  apidied  to  pay  the  heritable  debts*     We 

MNXHid  to  ifiterpret  the  bankrupt  act  liberally^  and 

li-Ihe  most  beneficial  manner  for  all  concerned.    I 

tme&fteObitjk  that  the  respondent  cannot  now  inter^^ 

tll^^rith  the  iraatee^s- management,  by  fordng  on  a 

l#eC  the«atat6  under  the  dause  of  his  band,  since 

fchppnm  that4he  trustee  has  already  taken  steps 'to 

iMpf  it^to  sale  under  the  statute. 

)4ml^JSl6masf.'^l  had  great  doubts  of  thisunterlo* 

dMr  vkm  It' was  first  brought  before  ua ;  and  they^ 

i|lisk'fwism4l^the.arguflient>inthecaaes«  -Therfi 

Msime  Girtomitaaeeii  rcspectiftig  the  powers  iifthi^ 

tiMe^K^ch  <>a<<e^iM>9tr  iinyej^taat.    By  the  aw^moa 

l«Mr,4iri^  tiia,p|K^flkov,nor  fAy-^  h«altable'esedit<Mr» 

^'tt  fome^  -of  .Sfi¥  in  .bis  t  boiadi  tan  discharge  the 


IMW. 


mammi9c0r:(m» 


N( 


Bevcri^*  deB^d^  Saftftto^^^  a  purchast 

^jlT^l^tlie  e«t^(e  d^&ckvg^  of  Hm,  deists.    This  wai^ 

»BWf;^«t?i?j]telP  .iar»te4  h^itflH^  ^ecuaritiefi  o^-ei 
fHtlM^i^f  ^  grafter  9pi^^  uelibej 

]^rwili6|pr;  hiff^Bdf  xior  097  pr€^?rtJ>)ejqReditor  coul 
qi|C^ia<$9t9^i3i;oiMrfy  a  suffidwt  t^^e  ^;a  purchase 
m,  to  ^ytfflyiipil^ipr  fjbi€  estate  of,  .thjo  qt^er  debts ; 
¥W«i  QiP%  W4  Cfinrip,  V,  ,F1WW«^  19*  Feb.  1 
^a,J^.^.:  TlwA|8ds^iO(naf  tl|&  bankrup 
x^iD^cs  J^i«  d^eet  q£  ppwer  |n  tlfiie  ci^  of  a  sec 
teation^and  jpives  thie  tniateie  poiwfer  to  grant  a  1 
titJf  to  tJ^e^t^^  to  f  purd^as^y  disbjoirdened  of  aL 
borlt^U^  di?bt§.  I»  tlier^o|re»  da  nflb  Sise  bow  any 
bu^  ^le  ^jfus^./qm  adl  t^i^  estaij^in  a  beneficial  i 
ifftr  fpr  fdl^foppt^f^^fed,;  .ai»4  ^  Ip^T^  t^®  ^i^  ^^^^ 
];:aw JUfl^fJiiP)  both  af.,tha,g!q^sral  questloit  of 
l||]4  of  the  494  s^QH  of  the  ji^nki^i^  act,  as  to 
flgl^t  of  the  pT^ijtor  to:  interfi^sr^  with  the  trusU 
Jlija  jKToeee^iBge  to  hnngthfi.^Ut^to  sal^. 
,  jLoftl  Glv^l^  was  of  Adiff^^r^pt  Qi^pn. — No  do 
if  f^Cw^  were  fiatw&9d  t^t  the  >liiwritable  cred 

fl^<^|h#  low  Wd  ii\j|iiy  of  %  of))^  <areditorB, 
not  in  honaJ4e  for  his  qw^  a^^uidj^^  ve  might  m 
i^,ifi\!f^^ea%}m^  j^utthatis 

iiip.pm}fi^f!f^  ^ii^u^j^'s  in 

pip(f^n>of  ^hphai|kyi|j>t.afCt,,,l^^^  is  entitle* 
|:e9p  ha^  the  estate  from  sale,  at^^^^ertaiaor  v 
m^aO^f^lm^  tJie i^erAt?4>l*.iPW4it«rs,  from  s< 
IliglBliftPl^^qi^  a  higher  pi 

afterwards,  which  might  leave  some  balance  to  be 


Mkltfadptei  i£''1aati  ih^  aigaiamA  it-  ^  betilpftii  t^^,  «| ««. 
Hftiii^nfet  ^Ofliete  tliat  life  Aufi  no  longer  be^Qb*^ ^mmoIST 

i^ta|ifai?a;  bid;  siidi  an  |ttfot)irchB(iim  ^I^mAI 
liWi^  lie  -A'  moBt  extra^id&ittjr  ifezftensloii  «f  fll«i 
lil&  Ilifr^jUseieiiioitsipplies  miljr  tomiaMilialy 
IMbMe  laMfte^  wio  bM  no  power  of  «ale  inHitf 
tPtty'ftiiiiiriiohai  AotHlMr  ititeiiB  of  rendering  b^ 
dUi%eieeblid  to  neoy^r  i^aynient,  and  oC  bringing 
(ifelillil'loafle^  ^Doept  by  brhi^ 
fittrGNflrtof  Sesltfoh;  aAd^  eveii  in  iimt  tatb,  aft 
liildiir  jt  Ithe  aCatote  of  interfioring  w^  fheT^&lfe 
inttitiUe^^reditota^  fliikt  St  only  prafaibfts  hinif  fit)nk 
ttngioiB  cane  -Ae  traate^  shall  have  altelidf  b^nn 
HfHSoffbe  eatkbe  to  a  jbdieial  6ale  under  the  fl^ue» 
lMgoo,driifailbidil^  belA  the  course  of  brfai^ik^ 
^to-  a  tolaUfcary  soU  in  pormumee  6f  a  Msolntton 
^  fte  crMitirs.  Ptit  the  ease  la  quite  dilleilttit 
Vtere  iibe  beHtiAle  fer^fitor  has  a  pouter  bf  aide  in 
Ittbmid^  anaiH  nndeir  ho  necearity  of  byiaging  a  prtk 
in  d  tde  in^prditt*  to  Irender  it  ^thftxml.  The  only 
^tiitiaA  motive  of  the  provHBon  fh  finfe  stalfute 
^tofile¥s]i|  m  donUe^fireeeBS  of  sale; at  the  inataii6e 
tf^MtnM*  aifd  an  1^^  from  being 

Wdediw'in^  Court.  «t  'ti&  same  time*-^  prdcaedbig 
^MtttMdettAy  wraUl  be  attended  wHft  nb  faeneSt 

ibilW« ihrMaa^of  tiie  atttute,  toapplyft to &e 

afcila»>babte'-uir  •- -  • 

''I'tsi&Mk  agfto^tt'tWvie^  bf  ibe'eonplUner^  IMI 

ffieti6t^Mof  dB&l^  'ft  'to- Be  considered  as  a  ittfiBm 


95S 


DEC^IONS^OPTITE^ 


Ni 


IT  Jdn- 1^1  wBich'  fexpires'bjr  the  death  or  banknijprtcy  of  Ae 
Be^^Irid^;'  ^^^*  t  ■  beeaiilse,  if  it  fe  to  l)e  considered  as  k  lira 
at  all,  it  is  evidentljfr  a  pitMntratotjr  m  rem  guani,  ^ 


Wilson, 


StMt  54  Geoi, 
JIL  c.  137. 


jti^Aiin  jertiLthemanflatary  has  power  to  execute  at  any  time; 
*Baiikrupr.  ^^^  ^^  authprfty  or  intervention  of  the  max 
^tEstra^^n:  It  fo  very'true  thiEtt  a  statute  (the  act  1696)  wa 
c^^ry  to  kuthorisie  precepts  of  sasine  to  be  exe 
lifter  the- death  of  the  granter ;  because  they,  aM 
hiandktes  t^  rein  suum  in  favour  of  the  dispone 
4f  snch  a  nature  as  require  the  graiiter  to  a] 
6i(2ier  in  person  or- by  proeuiiatory^  in  order  t^'c 
them  to  be  jexeeuted.  If,  therefore,  the  clausel  of  s; 
jflie  bond  only  authorie^d  the  creditor  to  biing  tfa^ 
t6  sale  as  conunissioner  tit  itt*ocurator  'for  th^  d< 
and  inliis  name,  I  shouM  hold  that  such  a  nmi 
aithongUin  a  certain  sense  a  procuTatory  in  rem  4 
might  fkn  by  the  death  of  the  debtor.  But  the 
of  an^  heritable  creditor  with  a  power  of  sale  is  \ 
iSSeat^t  ifrom  this :  He  ia  himsdf  the  seller  oi 
teSate  in  virtue  of  his  in£eftme!nt  on  hid  bbnd  ;  at 
toirveys  flie  estate  to  the  purchiaser  in  his  own  t 
without  the  authority  of  the  debtor.  If  this  pc 
or  n]landate;  as  it  is  called,  fell  by  the  hankruptc 
the  debtor,  multo  magis  would  it  be  extinguish e 
his  death.  But  it  is  quite  cleat  that  this  power 
be  ^eficecutdd  after  the  death  of  the  granter.  T] 
fMe;  on  <li6  point  of  law  as  to  the  power  of  the  c 
tpr;  I  oannbt. think  the  interlocutor  should  be  alte 
*':  L&rd^PitmiUff.^^l  am  of  ithe  same  opinion  as  ] 
6Hfettle^5'tK)t£L'a8  td^e  lanv  cf  Ihe  case,  and  more 
fibutetfy  to  to /Ae  propriety  of  consul tiiig  the  o 
jtitlgpM  dH^a^oint  of  this  imtiite.  I  shall  only  sa 
^ite^esft,  that  I  catinot  yet  see' any  sufficient  grounc 
Wba<iii%»'t!ie  right 'lield^^l^  creditc 


lniiiiMiislf  CDftciuqNid  ift .  the  dEftUovvtft  <gwu(Hlr?hT<  •  «^  m  ,4^ 

:^-  The  dw^er-tent  his  momy^oA  the  faiUi  of  .t^idiff  Jw«^*^'^«/i<^ 
lllitJpnjA  s^ttritfy  which  he  obtained  ffronl.the  ftuxt^/z/rU^^jr 
IP  debtor^  and  by  which  tber^  ^  conveyed  Itohi^ 
Inlands,  aiKd  a^  pow^  to. sell  the  }mis  for  pa^eapA 
f^Jiiadeht  The  object  of  the  dmrgto^  in\t>btwiiiig 
fHi  disposition^  was  to  Secure  hiuiaeli  agi^ii^  tb« 
pm^T^eiices  of  the  iueolvency  or  Imkn^ptcy.i^  tb« 
fUmm  debtor^  Th^  ev^  thut  oouten^pUtedibm 
l^hanpeaed*  The  commoa  dehtbr  Jmi  b^cQni« 
iMbi^  But  ire  do  9ot  think  that  the  thiixg^t  can 
||(l^?)ed k>f  the.beoefit  ponferred m lmn%  tbedjig^ 
|flitipii»  mwely  because  the  jeveut  h«fe  ii^ppetaed  whidt 
k  coAtemplat^^  und  dgaiust  the  ^ffet^s  of :  widfch  he 
pata^tO  piTOteist  himself^  when  he  stlpidated  t|i6l;'the 
iw4»  should  be  conveyed}  and  ^  power  of  dalegvaiiled 
telkiiB.  Thial^st  id  a  %al  Bttpulation ;  and  itwaa 
mm^  and  rendered,  public  by  the  ^bargei*>,in^; 
waV  ioat  93  much  as  the .  conveyance  itself  to  the 
Wt  •  :   :i? 

/*  W>  dotiot  thidk  tilmt  the  legidatitfe  could  intehdt 
taoc d^ we  see  any  word^  in  the  bankttuyt  act  toindiit 
tM^  that  it  wa9  Jherelby  iufcattded  to  afiect  the  ri^bti 
<Srw?  h^itftblq  creditors,  ip:  Ihatsttchicaredj^^ 
^'M  ^Bc^tratlf^  deprived  of  J*y  fwrei^Mncd  of 
h«<ifit.»«nH{e4  tp  tfa^m  by  t^ir  jfcevirtw  jiii&ftaiei^ 
Xl»e;e|)iiicta^ th« ^t^te^  m it appejars  to . us/  waafti 
Y^^  thie;tv|fat^  the  es^^^^it  stood  in  the  peirsoa 
v^'tlHs  .l^aidq^pt;^  siibjeet  to  all  the  iml  but^t^aaiind 

VaWfejrtwna  AWd«  whidi.,the  bankrupt  bad  bridit.* 
"  It  is  said  that  the  value  ^  this  eatttte  e2£^i| Hm 


sm 


l>K€!»apNft  <»»  THE 


X( 


ritif. 


IIL  »  187. 


17  Jis.  iiM  wpspunl  j^  /tbe  4^.  4n^  to  the  c^iarger,  mnA  th 
Be^^^ridgeC  ^^®^  suflfer  .^p  i^jiwy  by  perini  it  to  be  sd 

waflon>  tbe  ti^pi^f  that,i  OB  Urn  otfiiT  hand,  a  sale  b; 
Mighi  im.$9m  obafgtur  im^  jbe  atteadad  witb  kps  to  the  postp 
jfueiitaNe  and  pcorspnal  ereditom*  as  the  lands»  if 
bgr  liilD^  Ji^aj  not  bring  their  fnB  value,  from  ilie 
cwltylUid  exp&ofie  to  whidi  the  pmt:baser  will  b 
ppsjed  in  inaldng  op  a  good  ti^  to  the  lands  ia 
Wfib  i^r^mde.  Snppofldiig  all  tiii(i  to  he  true,  the 
teo  atid  the  other  creditois  hare  the  proper  rei 
intfa^dr  own  powWy  by  paying  the  charger  the  dcbl 
tp  him.  i^lt  while  hi$  debt  remains  unpaid,  w 
MitMe-howhe  can  be  deprived  of  his  right,  bee 
it  ia  possibly  tiiat  the  exerdseof  it  may  eventi 
be  atjb^sded  with  disadvantage  to  other  creditors, 
were  aware^  when  they  contracted  with  the  bank] 
that  the  charger  bad  the  privilege  of  which  tliey 
wieh  to  prevent  him  from  availing  himself, 

'^  As  to  the  alkged  ^fficulty  atld  expense  of  ma 
tip  4  gpod  ^tle  in  th0  person  of  a  purchaser  froir 
ebarger,  we  are  not  i^ware  that  those  are  oecasione 
lljKxeased  by  the-  sequestration*  Had  there  beei 
sequfistiation^  or  hud  the  bankmpt  been  a  person  w! 
estate  coidd  not  by  law  have  been  sequestrated, 
difficulties  as  to  the  title  wpidd  have  been  just 
s^nie.  Hcoibi^  it  follows  thaty  If  this  consid^raUc 
to  prevail,  the  dispositiM  and.  infeftment  in  fa  von 
acreditorf  in  so  far  4W  ^  ;power  to  sell  is  thei 
confeffied,  nupst  in  every  case  become  nugator} . 
tbetacnth  fa,  that  <th^  si9{^)Qjsed4ifficulty  is  altogel 
iijnaginary.  It  can  only  uriad  from  the  postponed 
ritl^blc(Cceditoys  acting  against  tileir  own  interest 
refn8i]^t0  4x>natr-in  a  transaotioB  which  must  be 
their  advantage.  We  do  not  think  that  those  cp 
ior^B,  fWrthe^riiStf^i^  ]M¥^f  ^  tj^e  creditors  at  lai 


li^mm  t»  «HtiM  'oil  im  cbjeifttti,  %Mc!iJ  ^i^^'^^^^;!^ 
||jil^  1^;  mttst  be  of  £helr  owtt  eieeatili|^. '  '^ '         B^retidgt «. 
,  ^jOt'dfriiiiott;  thirefore,  fe  that,  by  lawi  th^  berita*^^^ 
JnSffittr/  ^bxjse  rigbt  is  constititted  by  Mc^ieiitiH^iit  Ami 
URk^Wi^iaDd  inatmer  here  done,  cannot  be  deprive  ^^^j^in^ 
iMb  rijllii:  to ^dl:    StlH,  howerer,  h  is  a  right  ^^I'Su!^ 
odiitroL     He  is  but  an  incumbrancer,  and  iixh^ni'  #.  W. 
i^fats  taay  be  lawfully  created-  by  the  co!n-» 
'debtor,  to  wUcb  the  creditor  must  pay  a  certein 
ptdvldad  H  does  not  injure  his  owii  rights. 
*i  he  is,  to  a  certain  degree,  trustee  for  the  coin* 
ir4ebtor,aiid  dT  course  for  his  representatites;  and 
when  he  exercises  his  right,  he  must  do  so 
'''feaefief al,  and  libt  hurtful  to  ^hose  co&eertied; 
tAtd  Kdmioudy,  Ae  Court  wt>uld  certainly  in^ 
In  thef  fektMae  of  this  xifgtkt  of  sale.    NMt,  iii 
pP^rSMslit'Cflse;  although  neither  Ae  common  debtor 
^  the  tmsle^'  his  l^al  representati  Ve^  can,  de  Jure, 
^jjiie'iille  efeditor  of  his  right  of  aelUng,  if  they  cm 
pyjlflL  fiy%fc  V^rsdltor  that^  hy  his  adopting  a  eer^ 
fk^Mdlf  i6faak?  no  ways  iiguriiras  to  him,  Che  fafgh*^ 
#^iiHR)le')^e^ -at  the  least  possiUe  expense  may 
iiSliAiiMI,'*It  aeetiw  reasonable  that  the  Courts  ea 
I  iifc/aft,  ma>  «a  direct   lb  stach  a  situation,  both  par- 
I  wffbnAi  be-  ohhged  to  coneuTi  if  the  cqtfcunenee  of 
iMV^tt'teeeMttry  to  malce  a  title  to  a  purchaser. 
I  Itol'feaiii  to  be  no  solid  cAgection  to  the  trustee 
I  ltt%his  powers  to  the  heritable  c|ieditOT8  to  faciii-' 
I A  prti|Ai^iAe  t^ihe^salgeci^  prorided  always,  that 
wt^^tsoMr  nik  defrayed  aad"  bome^  proportionally 
tHlbfrlrtHy'reee^  Bttt,4n  tl|e  present 

^^  fhistdefhdiF  thevhi  lio  jiitt  gi^ouAd'ibr  his  in- 
^ii^kl^  tfl  the  heritable  creditor.**  ' 

fi^  CbaH^'^aiWifih^^^  the  iiotei  attd  atf. 

^>nd  to  the  iateilocutor  reclaime4  against. 
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DEdlSK^lJSf  dP  THte 


EoWl  Ol^Aty,  ATrt^ton.'      -  Act-  Draft  c^  Fcr-  (Mo 

Cuningname,      Alt  t7inn«j^n,  Sandfonl     D,  I 

.  W.  S;  and  W.  Alexander,  W.  S,  iV gents.  F 


FIRST  DiriSION. 


No.  XLIX. 


20  Januartj  li 


JOHN  SIM  SANDS 
against 

MEFFAN  AND  OTHEKSf. 
i^ROCESS. — ^ADVaCATION.-i-STATp  6  GfeO,  IV  I 

$  40. — ^AeT  OF  SiSderunt,  11th  July  li 
1.  It  is  7i6i  necessary 9  under  the  above  see f ion 
judicature  aet^  to  entitle  a  party  to  advocate  a 
Jram  ari  inferior  courts  when  an  inferlocuior  all 
a  proof  has  been  pronQuncedy  that  if  should  aj 
in  €:Jcpress  words,  ex  ftefd  of  the  bi/l,  that  he 
pecuniary  claim  qf  upwards  of  L.M  in  amoui 

2.  A  petition  being  presented  td  a  sheriff  for  adm 

w  a  produratbtf  and  the  sheriff  having  alloitt 

jectlons  to  he  given  in  by  the  ttJier  proairafon 

having  thereafter  dosed  the  record^  and  prn 

ted  an  interloctttor  allowing  a  proof,  an  adtoi 

found  to  he  competent  under  the  above  seciion 

judicature  act. 

t.  Whether  a  cause  advocated  umler  the  abo^e  c 
of  the  judicature  acfy  upon  nn  interlmutor  oftl 
ferior  court  aUouAtig  a  proffj  must  neceamri 
fbrilivbiih  remitted  to.  the  Jury  Court. 

In  a  note  at  the  dose  of  the  former  report  in 
case,,(«  Dec.  1888,  No,  23^  ,p*  150)  it  was  si 
that,  upon  application  for  a  ^arrant  for  exti*ac 


UAwiaU^  mSBB  rifp^hyAe  LatA  ODdittary^saaaflo.  Mef- 
>y  thfe^Dwd  President;'  in  Wms^rif  <he  V6th^"^>^^ 
of  the  act  of  sederunt  11th  July  1828,  it  wadproem. 
an  interlocutor  of  the  fbrmer,  which  was  ^ot^^^^^^^j^^ 
I  and  Eirainst  which  thev  intended  to  reclaim^        <'•  ^20,  */et  40. 
When  the  recldimihg  note  came  to  he  advised,  it  "WB&wthJMv  I82& 
tifst  thought  by  their  Lordships  that  the  signing'  of 
StitaAdnEtbr  by  the  Lord  Ordinary  Was  by  mistake^ 
i  tberef(N«,  the  signature  of  the  Lord  President  ought 
I  to  be  adhibited,  which  would  render  the  interlbcu- 
rt  judgment  of  the  Inner^House,  in  terms  of  the  act 
Eiederaiit;  but,  after  somfe  discussion,  their  Lord- 
I  caiQ^,  ultimately  to  be  of  opinion,  that  the  clause 
k  ictof  se4erun£  did  tfot  apply  to  the  present  case, 
""  Tdirected  to  cases  in  the  Bill-Chamber ;  where- 
I  icase  was  iii  the  Chitef -House  on  a  passed  bill 
,.  isAlk\  'so  that  it  did  liot  fall  tinder  the  pro^ 
\  6t  a^e  act ;  and  the  interlocutor  was  merely  'a 
pit  of  the  Lord  Ordinary,  against  which  it  Was 
[It  to  reclaim. 
^^ftk>rd8hips^  therefore,  having  held  the  redaim- 
^^^'^lo  be  coihpetent,  the' former  objections  to' the 
r  of  the  advoe^idn  were^  in  substance,  re- 
fviz,  I.  That  it  was  incoiiipeteiitj  because  it 
t'ippeair  in  'difect  terms;  *^  Jadie  of  the  *  bill, 
le  aQvbcsitor  liiUl  a  jiecuriial'y  d&im  of  upwards 
'  fn  ieHhount/  2.  Becaiise  the  present  question 
^aoj  truly  tLtutuse  or  process'  within  the  meaning 
"^wti'te^W  ireiiied^  by  advocation  Vds  in- 

^'iit)iJ1^'^btft  Wertly  aif  application  to  the  ^he-^ 
^tf^ia^ids^'-^ai*^  '^  ^ 

To  these  objectfcrit)^,^  t%e  tbrmet  answers  were  also? 
f'P^rfi  vi«.  That  it  Was  sufficfent  to  entiile  a  party 
W  Vhmm  ifig'-^ifttB^fecWbir&Pthe'  ^taih^^im    ' 
•Wto  Vjf^  itei^jqlfeirf^^t^if  s^ife^       if  ft  api^ 


sa^ 
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a^i^^wttouut  to  upwfurds  of  L.40,  of  which  theve  co 
faii,£c.        ^Q^  dK>ubl  in  tba  ppeaent  instance ;  and,  8d^  that, 
proo€i9.        procQ^ings  whicdi  bad  been  held  in  the  inferior 
^i^Hg^/f^^^ qiU^tioQihad  beim  made  a  ppooeee^  to  (2ie  el 
cv  120,  «Mt  4o.rend^Dff  W  adFOoation  eompeteiU;. 

It  was  ^e«t  o^€C^  on  the  part  of  the  procani 
\it.  That,  on  Ui^  siippoaitLon  that  an  advocati< 
in  suob  oircw9atan«e0  competent,  if  a  pvty  dii 
himself  of  the  provision  in  the  statute,  the  only 
provided  by  ibe  aict^  waa  tb^t  the  cause  sbouU 
mitted  0  the  JKury  Court ;  'md  it  w^a  not  con 
Smt  the  party  %o.  iiosist,  or  for  the  C!o«rt  to.  hold 
^as  not  a  ftt  subjlect  for  ^  trial  1^  j^vryf  bat 
different  <?Q]im§  should  be  followedt  by  remitti 
fause  wilii  ix^truqtions  to  the  iit&rior  ooiv 
which  th9F0  wc^  no  iiut!fe9rity  in  the  9et  of  i 
ipent. 

^,  ThQt  aljthpug[b  the  IxHfdQrdinafy  had  m 
the  cause  to  the  Court  merely  on.  the  objectioDS 
competency  of  the  adyocati^,  thci  Qoiurt  had  m 
repelled  th^se  pbjectipnst  apd  found  the  adi^ 
competent^  but  h«d  gogg  at  gre«t  deal  f«rtb^ 
^ad  directed  the  Lv4  Qr^naigr  to  proneunoe  i 
fiiooi  m  the  merits^  Of  9»t  I(Mpt  <m  the  regularii 
propriety  ^  the  iM;oce«$Rgp  bi^  the  iitfexior  eo 
questioa  whic^  wap)^^  c^ii^t^tly  before  the 
i^though  inotdeotal^  i^ei«  b«d  bem  swme  Hsi 
4bout  it.  Th$  only  poi«^  cejioirtrE^;  to  the  Qm 
tiie  competency ;  a^d  it  w^  JJupw  tjijia  potat 
therefore,  th^t  any  i^^b^^loQ^tor  CQnU^b^proaoi 

J(t  w«a  afMU^^jSfr^l.  7^ 
^^dd^tor,  in^  bjri^giiig.  %^i^cc»tksm,  was  to hf 
^ni^tio^  l^^bUdy  trigcli  ly  a  ja^  it  w«a  n(lher 


tii[l#tlii94idMMflmt  ifi^M»  ebmprtbMy  i«  etfuid  only sJ!^  ;  ^^. 
iNrtite  dfeef  ol(  li^mittitigt  tile  esQMC  to  tUe  Jhiiy^"^^^ 

iMbutriPiM  M  tafiloiritj^  ifi  (i»  adt  of  l^Huneiir^'^l'S^^^ir. 
il^ie  fo  fcs  tridd  hy  ar  jurf^  ifiusC»  ex^  niKesdtate;  \^\vmi^\9M. 

of  fids  idM;    No  dinction  tn»r  giiroi  to  tto^ 

»to  v^hat  should  be  donie;    It  was^  only  de^ 

thtft;  wbMi  an  order  iilowing  a*  pi^oof  was  pvo- 

adveetfttw  aiioHld  be  competent,  a«d> 

tba  \M  Aeidd*  be  passed  without  dlseussioir} 

m  dDracciott  fbllowed  that  the:  oid»  for'  puiool 

\m  tiiipleaieiited  \Pjf  diis  Courts  or  by  tber 

Ctart    The  provfeiod  was  thst;  if  the  painty 

tlMk  Ate  qnestion:  ought  to  b&  tried;  by  a; 

\  this  was  the  proper  time  to  demand  it,  o^r- 

the  proof,  as  ordered  by  the  inferior  court,  was 

^hfL.    in'<H!ider  to  pfeveiit  this;  the  ststote  pl^o- 

ftilt  an  flftiroratibir  to'tfae  Court  of  Session  shouts 

;  tnitthe^Goakre  wito  not  tied  down  to  re-' 

(h^  «litts&to  i^ivofif  Court.  The  statute  here  ba^ 

iMih  firaned'm  teiws  sftmillu'  to  those  liseA  where 

'iMitta(lepini|>drative0ti  tiie  Cou^t  to^  remiir  cases,^ 

*; «»  fte  Jwy  Coaort.    Where  thhi'  wwrintend-^ 

AwrVmiiB  aM  deal*  a»dl  estprew;  bst  the  wordBH>€ 

^j^Meaf  eiMsr  ar^esMMitily  dilRBreift. 

l'ThMirw#a  ar  tfrtstofter  to  say  that  partieafaa^ 

^iMWhMMii  at  ik&  f^mm*  lakrisittgf  of  this  caa»e,. 

^MIP  tlM  pwpiifecy  ««#  mifvaiilty  o#  the  pitKseed- 

iogil  iPhich  httf  been  adopted^  in  the  sheriff  court. 

^'^^^'yiifif'^g^  bmm  tf  ftiU^  discussion, 

•*l»*#^Hi«»lWW»r^^«i^^  of  had'  beetf'proj- 
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9»  Jan.  1839.  ]^Qmi(^g^  after  matuTc  deliberation  of  the  que 
Sanfls  e.iief.  ^^^  Cotirt  pj'opeeded  on  this  principle;  thajt  h 
ftm,  ^.  class   of  objections    which   related   to  the  pe] 

Process.  chal-acter  of  those  who  might  apply  for  i^ 
shoTo^iv. ^  procurators  before  courts  of  law,  third  | 
c  i2o,tfe#.  4o.had  no  riffht  to  come    forward    in  the    cha 

Jot9f sederunt    ^         ..,,,..  ,  i  ,./•., 

II  Jufy  18S8.  of  privileged  litigants ;  and,  as  the  sheriff  m 
roneously  allow;ed  them  to  appear  in  this  cl 
ter,  it  was  necessary  to  recal  the  proceedings,  9 
ordain  hira  to  resume  consideration  of  the  pc 
for  admission  as  it  originally  stood,  and  to. 
such  inquiry  as  he  should  deem  i^eces^ary,  fc 
certaining  whether  the  petitioner  was  a  .fit  person 
qualified  to  be  admitted  a  procurator  in  his 
In  such  a  case,  if  the  sheriff  should  act  wroo 
might  be  brought  before  the  Court  of  Sesdion.bj 
tition  and  complaint ;  but  third  parties  had  no 
in  such  a  question  to  appear  in  the  character  0; 
vileged  litigants. 

The  respondents  asserted  that  the  proceeding  i 
ed  by  the  sheriff,  in  this  case,  in  allowing  the 
curators  of  his  court  to  state  objections  to  the  a 
sion  of  tlie  advocator,  was  not  inconsistent  witi 
practice  of  any  sheriffdom,  many  of  which  hi 
experience  on  the  subject,  and  that  it  was  dii 
sanctioned  by  the  positive  practice  of  at  least  t 
counties,  where  cases  of  this  kind  had  occurs 
were  provided  for';  and  that  in  the  sheriff-coi 
flie  county  of  Perth,  in  particiQar,  there  was  an  ex 
regulation,  that  where  objections  did  appear  to  th 
mission  of  j^er^ons  Applying  to  be  -Admitted  as  p 
riitors,  they  should  be  given  in  by  the  qther  pro 
tors  of  court,  in  the.  lottiuier  which  had  been  ad( 
ia  the  present  irisjatfce,  T|ie^^racy  of  thi9,i 
meut,  however,  was  denied  on  tHe  other  side. 


Ho.  49.         COURl*  "OF  SESSION.  867 

Vfon  the  question  of  the  competency  of  the  advo-*®*^**^  ^^^' 

'teiii  a  majority  of  the  Court  (Lord  Craigie  dissent- g^^^^^[[^^^ 

1|()  were  of  opinion,  upon  the  grounds  stated  in  the^'^^^c. 

'ilher  report,  that  the  advocation  was  competent  nn^prg^ 

inr  the  clause  in  the  ^atute,  and  that  the  objections  ;^^^^'^^ 

teeto  ought  to  be  repelled.  »•  120,  sect.  40. 

'  Upon  the  next  p<)int»  whether,  holding  the  advocation  11^  jwy  182a 

Ibtecomp^tAnt^  it  followed  that  the  case  must  de  piano 

''le.toitted  to  the  Jury  Court,  their  Lordships  were 

'Ittttfliiiiously  of  opinion,  that  there  are  no  words  in  the 

ihtate  which  render  it  imperative  on  the  Court,  in 

ftttdiacase,  to  remit  the  cause,  whether  prepared  for 

liar  not,  to  the  Jiuy  Court.     It  was  only  in  certain 

'tees  that  this  mode  of  procedure  had  been  pointed 

*ilDt  as  imperative  ;  and  in  these  the  directions  in 

^fte  statute  were  clear  and  unambiguous ;  but  in  the 

iiesent  instance    the  statute  merely  provided  that, 

tAere  a  party  thought. that  a  question  ought  to  be 

tried  by  a  jury,  he  might  advocate  the  cause,  and  that 

tbebill  of  advocation  shcMild  be  passed ;  but  it  did  not 

iktet  that  the  Court  or.  the  Lord  Ordinary  must  send 

Tie  caase'  to  the  Jury  Court,  but  left  it  to  their  dis- 

Ottion  to  deal  with  it,  and  prepare  the  cause  in  such 

*t  way  as  they  thought  proper.— .ix)rrf  Gillies  ob- 

•ored,    that    one    great    object   of    the    legislature 

tag  to  diminish   the  number   of  appeals  in  trivial 

cases,  and  particularly  where  a  proof  was  necessa- 

!jr;  hut  those  who  were  concerned  iii  framing  the 

irtiMte  considered  it  a  delicate  matter  to  interfere 

tift  the*  right  of  appeal.     It  was  therefore  provided 

fliat,  whiere  prodfs  were  to  be  allowed  and  taken  in  in- 

&iWoQfuirt4,  the  Court  of  Session,  in  reviewing  the 

JQ^eht  jii^Kseedi^        sucb  proof,  shoyld  distinguish 

m  tfieir  interlocu^r  the  several  facts,  material  to  the 

WCi  wbich  aj^fareii't^^  by  the  proof—. 
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^  janM^ft.  expressing  liow  far  they  hiiA  proceMed  Ufhski ' 

5ands  p.  Mef-*-^^  ^^  fnet^  OF  OD  matter  of  law, and  the  se^M^l  p 

Um  slc         ^f  Y^^y  ^iiich  they  meant  to  decide  ;  aad  Cbe  jodjg 

Proci-^t.         so  pronounced  was  to  be  subject  to  appeal  *anfyi 

itiTeoetiF.^^  the  same  was  affected  by  the  findinge  in  imiti 

""V V^*/5>rfJ^^t;  ^''^^^ '    But  as  the  right  of  appeal,  in  regaifd  to  ili^ 

i{/A/M//^ifl2«pirig  on  matters  of  fact,  was  thus  cutoff,  it  wafi  pi 

ed»  that  as  soon  as  a  proof  was  allowed  i^  tll^  inl 

court,  (unleas  in  the  cases  particularly  eKcept6d*)t 

of  the  parties,  who  might  conceive  that  tbe  cause  d 

be  tried  by  jury,  might  remove  tlie  process  in* 

Coiu't  of  Session  by  bill  of  advocation ;  fttid  in  oa 

such  bill  should  be  presentedi  and  Urn  paftiw<] 

proceed  to  a  proof,  they  should  be  held  to  haW  w\ 

their  right  of  appeal  against  any  judgment  to  be 

noiiuced  by  the  Court  of  SeBsion,  so  far  as  bj^ 

judgment  the  several  facts  established  by  ibt  ; 

should  be  found  co"  declared.     But  it  did   iiot^i 

from  this  that  the  case,  after  the  bill  of  advoc 

laad  been  passed^  must  at  once  be  sent  to  tba 

Court,     If  this  had  been  intended,  the  act  would 

made  a  special  provision  to  that  effect.     Thai 

being  thus  brought  into  the  Court   of  SessioHj 

Judges  w^re  to  de^  ^itl}  it  as  if  it  had  ofigii 

there. 

But  although  this  was  the  opinion  of  their  I 
^ips,  and  although  they  also  thought  that  tfaeni 
a  radical  defect  in  the  proceedings  before  the  sfa 
a  majority  of  the  Court  held  that  they  couid  not 
nounce  any  finding  to  this  ££Fect  in  their  inter 
tor,  because  the  only  question  which  properly 
brought  before  the  Court  hy  the  Lor4  Ordini 
verbal  report,  wa$  the  objection  to  the  ^onpet 
of  the  advocation. 

The  following  inttrlocutor   was   accordingly 


ymrofmmoH.^ 
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hoBtds  having  adyiaed  the  reclaiming  ^  J«n-  '^^ 
ispondente,  and  i^p  heard  parties' s^jTmI^^ 
great  length;  adhere  to  the  interlocu-^°>  &c. 

of^  ia  as  far  as  it  repels  the  ohjec- process. 
mpetency  of  the  advocation ;  and  *^^^/^i^^jy 
isa  the  desire  of  said  note :  Find  the^  120,  sed.  4o. 
[>le  to  the  advocator  in  the  expenses  ii  juigijs^si^ 
iiitberto  Incurred  by  him  in  discus- 
[nary  objeeUrai  of  incompetency,  &c. : 

the  qoestion  i^orted  to  the  Court 
hrdinary  related  only  to  the  compe- 
viMsaiiati^  remit  to  the  Lotd  Ordinary 

and  proceed  furth^  in  the  cause  as 
\  shall  seem  justr*  ^ 

tdinsfj.  ^  Foi^  Advo€a(or,  Soi.*Gen. 

wufU.     J,  J.  Fraser^  Agent.      Ak.  Dean 
^creif)  Cockh^m^  Itott/.  Uamsay  ^ 

G. 


me  again  tiefore  tBe  Lord  Ordihi^,  tlie  respoxideiiU, 
htd  tLfh  pendHil  iMoMt  i»  tito  ({vM&Oa  wUcbbaii 
$lie  CmiA^  Bffid  i9  4«fe4Dce  to  the  opiiiions  ex* 
of  the  Judges  upon  the  proceedings  that  had  beea 
!^'  c^ycd  £av6  to  #itttdtiw  their  appearance  id 
^  diat  the  judgHeDl  prosMiaced  b^  the  Lord  Op^ 
laat^  under  the  instructions  of  the  Court,  shoulcl 
3t  as  to  the  matter  of  expenses,  Which  bad  beeii 
r*    AniitUrloctttOf't^limcfM  1<^iio0^Hip|^ 
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80  Jamutr^  U 


MURDO  MfKENZIE 

against 

DUGALD  GILCHRIST. 


Title  to  Ptms^E.-r-SALMQN  Fishingi^.— *J(j 
>  tor  having  right  to  certain  aahnon  fishings  in  a 
found  to  have  no  titk  to  prosecute  an  infimm 
to^  for  fishing  opposite  to  his  own  lands,  on  th 
gaiion  that  he  had  no  r^htdffikhi9^»^''-4keja^ 
not  having  any  title  to  these  fishings  Mmsel 
not  allying  that  the  defender  fished  m  am 
prohibited  by  law. ' 

7 HE  pursuer,  as  proprietor  of  some  of  the  a 
fishings,  and  tacksman  of  x>thers,  ia  the  frith  of 
noch,  and  Kyle  of  Oykel,  and  rivers  flowing  ti 
brought  the  present  action  against  th^  defend 
erecting  stake  nets,  and  killing  salmon,  opposite 
lands  of  Spinnhigdale,  which  was  helow  the  fii 
))elonging  to  th$  pursuer.  The  suinmons  cone 
that  it  should  be  found  and  decl»ed  that  the* 
der  ^  has  no  right  or  title  whatever  to  fi^  c 
'  salmon  in  any  part  of  the  said  fri&  of  Dol 

*  and  more  particularly  oppo^te  to  the  said  lai 

*  Spinningdale,  in  any  manner  of  way  what 
and  it  farther  concludes,  that  the  defender  shoi 
prohibited  and  disdiai^ed  from  employing  stab 
OF  other  engines  of  any  description;  in  thefr 
Dornoch,  and  more  particularly  opposite  t6  these 


^KFiyC^/m8»iQil. 
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inst  this  action,  it  was  pleaded  that.^^^^J^IJ:^ 
ler  were  to  instruct  that,  as  libel- M<Kenzie». 
'ietor  of  certain  sahnoo  fishings  in^*^^^|2^ 
voch^  upA.  Kyle  6f  .Oykel,  &c,  henuetoPursus. 
itle  to  insist  in  the  first  conclusion  j„^^ 
which  the  other  depends,  of  ia  liny 

goes  to  deny  the  general  right  of 
fish  salmon  at  the  place .  libelled, 
:>f  way,  however  legal  or  unobjec-. 

Whatever  might  be  the  case  with 
ions  specifically  laid  against  a  mode 

is  unlawful,  and  which  it  was  the 
ion  to  put  down,  it  is  necessary  to 
aeeute  a  general  cpnchision  against 
Lt  the  pursue*  should  not  inerely  be 

fishings,  in  a  different  part  o^  the 

or  shore  where  the  fishing  corn- 
led  on;  but  that  he  should  produce ^ 
to^  or  special  right  in»  the  particular 
on.  Without  this,  it  is  Jus  tertii  to 
[isist  agninst  thfs  defender  following 
ig  which  is  not  prohibited  by  law. 
ioary, '  in  respect  the  pursuer  claiim 
;hing  in  that  part  of  the  frith  of 
ing  the  lands  of  Spinningdale,  meor 
ibel,  finds  it  is  jus  tertii  for  him  to 

defender  has  no  right  to  fish  there. 

prohibited  by  law;  pud,  th^^fiirei^ 
)eeti<»i  to  the  pursuer's  title  to  insist 
n  80  for  .as  it  concludes  that  the  de-. 
right  to  fish  os  kill  salmon  ifi  the 

nfyimd,  and  ph^d^^ 

tast«jgbt,  either  ;a8  proprietor  or  by; 

idliEngt  above  Spinningdale;  and  he 
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M«i(eR«]e«.  Spiniiiti^iddew  The  liefettder  has  not  ppodu^c 
Gilchrist^  title  or  right  of  ealropn  fishing,  either  pppo$ 
7^i!etoPursveMnd»  of  S]^inamgABl%  waay  other  pwt  of  tfa 
f^r^'^'-nQch  frith. 

The  defence  that  the  ^efeoder's  fishing  is  Jtt 

to  the  purBuer,  must  m^an  that  the  punuer  can 

no  benefit  from  Objecting  to  the  defender's  righf; 

and  that>  iVhetber  the  defender  continues  cr  eei 

fish,  it  cannot  affect  the  pursuer's  interest.  Every 

heritor  has  a  direct  interest  to  prevent  an  midej 

tor  fronl  fishing,  who  has  no  right  to  do  so ;  tfa 

suer  has  a  strong  patrimonial  interest  to  put  do^ 

defender's  fishing,  and  thus  ]>revent  him  from 

citing  the  fish  from  getting  to  the  upq^er  static 

Was  this  interest  which  was  sustained  in  the  Ta; 

(Duke  of  Athole  v.  Maule,  7th  March  1812)  « 

dent  to  support  the  title  to  pursue ;  and  the  sal 

ciston  has  been  pronounced  in  the  case  of  th< 

fishings  (Earl  of  Kintore  v.  Forbes^  and  others 

May  1AS6)  where,  although  the  fishings  were 

mately  found  to  be  legal,  and  the  defenders  we 

soilzied,  yet  no  doubt  was  entertained  respectin 

title  and  interest  in  the  piu*suers  to  insist  in  the 

lenge ;  Sir  James  Colquhoun  v.  Magistrates:  of 

barton,  and  others,  4th  July  1804,     But  the  mc 

rect  authority  in  this  question  is  a  decision  of  tl 

oond  Division,  in  an  action  of  declarator  at  the  pi 

pursuer^s  instance,  against  Mr  I^ouston  of  Citict 

duding  to  have  it  found  and  declared  timt  he  hi 

right  of  salmon-fishing  in  the  frith  of  Dornoch,  e 

verso  of  his  own  lands.  The  defence  agaioat  that  I 

was,  that  the  pursuer  had  no  title  to  insist  in  it ; 

the  same  argument  was  maintained  as  in  this  case^ 

it  was  Jus  tewtU  to  the  pursuer,  as  he  Iiad  no  rig 

these  fishings.    The  Lord  Ordinary  repelled  tb 


mrvrmm^m. 
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rire  the  dcfeader  of  a  property  wMcfef^^'^  ^*- 
filime»  iduk  tbe  jpttvsujer  cmM  niot 
y  M  iiis;  But  Chis  dcM  fi0fc  29|))j: 
L  are  not  tke  etchi^va  xm^rty  of 
i  jointly  by  many  individuals,  or 
1.^  a]l  joint  rights,  or  «  cominpb 
leey  ^of  the  dafondbesp's  ai^gumeiit  it 
Midi  ^  mitigeot  «9  the  imrtMl  rigbta 
3  salmon  fishing  of  a  frith  w^veri 
Brest  gitfs  tb  ali  tbe  heritors  heUing 
tehtfig  a  right  to  olifeet  to  a«  ^* 
right,  Tfhose  g^in  must  be  their  lQi9/ 
s  been  establii^ed  as  a  fixed  pritidU 
rhere  any  person  is  engaged  in  fiali^ 
g  salmop,  itiegally,  every  heritor  of 
)  the  river  where  such  prdceedinga 
OS  a  sufficient  interest  to  ebailesig^ 
St  on  ihetr  being  judicially  suppreai 

does  not  dhq)Ute  this,  but  says  b# 
any  illegal  mf atts  or  apparatus,  but 
Q  the  l^al  mode  of  fishing.  But  # 
Uegid,  either  from  the  use  of  illegal 
ffn  the  party  having  no  right  to  fish 
' ;  ftu>  whether  he  makes  an  impfiq^ 


tl^4eflMi4eKt  that  the  jepprt  iras  not  corr^t ;  but, 
i  to  the  Lord  justice-Clerk's  notes,  the  Court  Wer« 


if 
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ioj^n.in^r^^^  of  hfd  title,  of  hks  no  title  whatever,  his  pi 
M'Kenziet;.  ingsHiust  be  equally  illegal.  It  is  one  speciei 
GUphrist^  legafmjr  lb  fish  by  engines  which  the  law  forbid 
Tioeio  Pur.  it  Is  another  fOF  a  party  to  fish  who  has  no  1 
TaJfkonFith-  right  to  do  so.  Efoth  are  equally  illegal  in  the 
♦'V^  law,  and  it  is  of  little  moment  whether  the  ilk 

He  in  the  mere  mode  of  fishing,  or  in  the  want  c 

in  the  party  to  fish  by  any  mode. 

'   >fii*ir^jrj?df  for  the  defender— The  pursuer  do 

pretend  to  have  any  right  of  fishing  ex  adverso 

defender's  lands,  or  any  right  to  the  fishing  earri 

by  him.     It  id  a  settled  rule,  that  the  proprietoj 

subject^  however  clear  his  right  may  be,  must 

according  to  law ;  and,  if  he  does  not  do  so,  any 

who  may  be  affected  by  the  transgression  of  thi: 

may  challenge  it,  although  he  may  have  no  rig 

the  subject  itself.     But  there  is  no  analogy  bel 

such  cases  and  one  where  a  party,  having  no  rig 

interest  in  the  subject  itself,  attempts  to  niaint 

right  to  challenge  the  legal  use  of  it.  Having  no 

to  the  subject,  he  {las  no  title  or  legal  interest  to 

the.  challenge  ;  because,  ^ven  if  he  were  success! 

w^uid  not  convey  the  subject  to  him,  but  only  ; 

way  for  some  other  party  to  exercise  that  rig 

which  he  had  dispossessed  the  defender.   The  pu: 

says  that,  if  the  fish  were  not  intercepted  by  th. 

fender,  they  would  get  farther  up  the  river  to  the 

suer*s  property.   This  might  be  pleaded  by  any  hei 

however  high  in  the  frith,  against  any  heritor,  i 

ever  low.     But  such  an  interest  cannot  give  a  pa 

title  to  insist  in  an  action  like  the  present ;  it  is 

?very  interest  that  gives  a  title  ;  it  must  be  an  inti 

which  the  law  acknowledges,  which  this  is  n©t. 

rious  analogous  cases  might  be  stated,  where  svul 


•i 


wrtt  of  session. 


^Ji 


sue. 

Salman  FUh* 


;  sufficient  to  found  an  Ai^n,;  fe^^ff^J^MW^- 

en  already  decided  in  a  irase^pr^ci^ely  M*kenzi4>  ^. 

f  Hamilton  V.  M*CalluniAn4  Others,  ^^;;^ 

Edgar  (Mar.  7824)  which  was  a  casfe  rm  to  r^^ 

be  present. 

rred  to  by  the  pursuer  do  not  ^ply ;  ^^' 

mplaint  was  generally  against  an  il- 

shing;  and  in  the  questipUo  between 

ihoun  and  the  Magistrates  of  Dum- 

;  of  title,  as  applicable  to  th^  jcircum- 

resent  case,  was  not  argued*    In  the 

L  the  pursuer  and  Mr  Houston,  the 

bands  that  the  general  question  of 

3  was  not  there  discussed ;  and,  be- 

le  the  pursuer  averred  tha^t  he  had  a 

[igs  opposite  to  the  defender's  l^ndg^ 

I  point  is  that  of  the  Duke,  of  Hamilr 

5d  to. 


bered  to  the  Lord  Ordinajry'a  inter^ 


hdinary.         Act.  Sol.-Gen.  (Hope)^  Bu* 
Hugh  Macqueeuy  W.  S.  Agent.  Alt. 

ood.  Inglii  and  Weir^  W.  S,  Agemft 
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I'm  TauaTEES  or  JAMEg  NlSBE'l 
Thb  TRUSTE138  w  THOMAS  MORRIS 


4lr  A^  ^  «( i»€AaseA  pm^ier  qf'  a  eompan 
flatting  a  debt^  &n  i/MkA  ike  trkmmtl  jwese 
hM  rurif  An  he  re&iiiq^&mii9ff,  7>  not  s^fficiem 
Me  the  d^t  as  a  elai»^4igminst  ike  est^e  of  a 
partner r  ^  eempant^hmtg  flijssoked^  mid  boh 
ners  dead  before  the  action  tvm  ;w*<?<i 
IL  Indefinite  payments  to  account  entered  in  tlu 
0fa  merchant^  afe  ne4  st^Sllcieiit  evidence  ta  con 
a  debt  against  his  estate. 

(5irotH5fi  WiNTON  and  ThoBfias  Morrison  carr 
buMBASSras  butldeQ-^m  Edinburgh^  unde^  the  t 
Win  ton  and  Morrison ;  the  interest  of  the  fcrmer 
twtj^thirds,  and  of  the  latter,  one-third  of  tlie 
^fMl  loss  in  the  concern.  This  partnership  wa 
solved  by  notice  in  the  Gazette  in  1814.  I 
son  died  in  1820,  having  bequeathed  his  esti 
trustees,  who  were  the  defenders  of  tiie  present  a 
Winton  died  about  a  year  afterwards,  having  li& 
coirreyed  his  estate  to  trustees,  of  whom  his  »or 
present  George  Winton,  was  one. 

In  18SS,  an  action  was  brought  by  the  trusts 
the  decM^ed  James  Ni^bet,.  ploiterer  in  Edinbi 


QUR'F  OF  SSfiSIO^ 


'9Sff 


tees,  both  of  Qeot^  Winton  w&  ot^-'^^;^' 
m,  as  representing  their  con8titueBt9fNisb4>raini4- 
}r  plaster-work  alleged  to  hare  beettsonvrru^te^ 
eompat^  of  Winton  and  Morriton  in      

____  -,___  Pre^criptiotu 

1810,  and  1811.  maL  U7d,  f. 

this  account  were  thits  stated  :-^ 
executing  plaster  work  of  two  of  youi* 
in  Abereromby  Place/    LMIO    0    0 
J  carts  of  lime-shells  and 
»9,  extending  at  different 
rom  22d  January  to  24th  * 

>cr,         -  L.8  19    0 

esire  of  Mr  MoF* 
ts  of  lime-shells^ 
Le  above,  which 

Mr  Wintcm  in-  • 

-         -  2    8    0 

- — --^..*^       6  11     tf: 


L.216  II     or 
account  of  piaster  work 
Gzombjr  Plaee^      ^        «      130    O    0* 


ir;g|»,r|       »■■<      ■ 

BalanoB    L<^  11     0- 


which  balance  the  sumaons  in  the  pre^' 
[inded  f^^ainst  both  sets  of  defetders^  ' 
thai  Nisbet  had  died  im  1811^  leaf- 
to  thniees,  of  >di(Hii  the !  late  Oeorge 
le,  and  had  accepted  and:  eimtinued  to' 
31  his  death.  It  wa»  ^leged  (but  of 
\  no  written  e:7iden<ie)  that  a  cbpjr  of 
ad  been  fiartiisiied  by  the  war  Mid  re- 
iWititoii  to  Moifriaon  m  1816^  aidd  qw- 
leaire,  as  above,,  and  than,  furaished  to 
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^J*«l^^  Wijjtp)ijii;i|]f]g^gvF^^  letter,  a  ot] 

NiSrrLvW^  Pftvid   Nisbet'i*   letter   Ikjo 

ifri'/TrSS;'^^  ^'''''^''  \Vintom    Plea 

\xece^;ff0i^f;^s^  I  stales,  np  to  this  tuiif>  of  itu 
* ,  coi{nte  due  by  tUe  lat^.coiKiftiiery  mi4  yourf^elf^  m 

*  I  lipgewiU  prove  correct.     The  rea*4on  for  mj 

*  U7g ;80  cM^  tj^9  parti(?(ilar  time  is,  that  Mr  Mwj 

*  latt^Iy  caUe4  on  itw  ttpx]  signified,  tlial  it  \ra8  ui 
V  to  ipakp  a  fipal  aetf lenient  now,  before  dosing 
'  paitiK^rsbip  cpncerns*'  Mr  \Vintoij  did  imt  ajj 
to  have  returned  atny  ^Titten  ansvrer  to  this  kttei 

The  defexidei-s,  Morrison^s  trustees,  ^ho  did 
pretend  to  hwe  a^y  p^sotml  knowledge  of  tlie  U 
action,  pleaded  the  triennial  prescription. 

The  pursuers  thereupon  gave  in  a  general  lui 
of  reference  *  to  the  oath   of  the  defenders,  whe 

*  the  account  libelled  oals  resting  owing,*  which 
austaiued  ;  a<id  in  which  George  Win  ton,,  ^unior^ 
ptearefi  alid  deponedr  *  That  he  is  the  eldest  soi 

*  tl^e  late  George  Winton,  builder  in  Edinburgh, 

*  18  Qiie  of  Iiiii  acting  trustees  under  a  trust-settlem 

*  That  it  consists  witli  the  deiJt3!ieHt's  knowledge 

*  his /atjher  carried  on  business  as  a  builder  afciig  i 
'  the  late,  Tboinas  Morrison :  That  the  depone 

*  fatiifer  ha(f  a  share  of  two*thirds  of  the  conctrn, 

*  jiones,  That  the  late  Mr  Nisbet  plastered  two  hoi 

*  for  Wjnton  and  l^Iorrlson  in  Abercroniby  Place, 

*  received  from  them  partial  payments  to  account 
'  plastpring  tb^se  bouses,  and  also  for  other  jobs  w  1 

*  he  execiited  for  theih :  Tliat  he  knows  that  an 

*  CQuiit   wasi  i^ndered  to  the  deponent's  fatliei;, 

*  work  ^6ne  by  MrNiabet;  but  whether  it  was  i 

*  der^d, before  or  after  BJr  Nisbet's  death  the  depgn 

*  4p^  not kapw ;  but  ttie  deponent  heard, his  foti 

*  nay,  tbtat  he  was  satisfied  of  the  arcurac\^  of  the  ki 

*  acco,unt:  Tm^t  the  deppneut  doef  not^How  wh^tl 
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ras  alire  wTien  the  acdtoftftlTM^te  Wiii 25  Tin. '^tM^ 

t  the  deponent's  fathei''htbrdve^'Mi^j^^ 

it  the  deponent  received '^e' icdrttot  *«^5 "- ^^^^- . 

,     .         ,  .      ,        ,        ,         A     ir^  -        .  .»      >adn '8 Trustees, 

before  his  death  ;  hntfttiw  limg  be-      

the  deponent  cannot  recoiled;  r  That  ^'^''^rl^^^ 
le  deponent^s  father  gmttg  him  tibeab-83> 
t  it  contained  an  article  of  cfhai^e  m- 
nfit  the  deponent's  father,  tirfaidi  ought 
lade  against  the  company:  lHatthie 
not  recollect  of  having  taken  ariy  pro- 
e  matters  as  the  chargd  was  a  rtiere' 
he  depoiient^  some  time  aftefvrards, 
lint  back  to  his  father;  and  the  de- 
Vom  Mr  Gordon  yesterday,  nv'lio  Was* 
he  deponent's  father's  thistees :  That 
ment  received  the  account  firom  his' 
a  memorandum  upon  the  third  page 
this  account  is  now  prbdiiced  by  the' 
subscribed  by  him,  along  with  t^ie' 
as   relative  hereto:    That,  for  some 
fore  his  father's  death,  the  depotient 
lit  of  making  out  accounts  for  his  Ik- 
s  time  the  deponent's  father  had  Be- 
it failed  in  his  sight :    Thbt  one  day 
ler  was  arranging  some  papers,  atid 
onent  what  to  do  with  them^  he  c^nie 
ion  an  account  due  to  James  Nlsbet, 
ng  it,  he  said  was  a  long  standing  ac- 
;ht  to  have  been  paid  before  this  time : 
nent  thinks  that  this  was  the  account 
produced,  as  relative  hereto ;  and  lie 
luse  liis  father  was  owing  nb  other  ac- 
S^isbet  to  the  depoiient^s  knowledge.: 
€st  of  the  deponent's  recollection,  ttiis 
lade  by  his  father  two  or  tjiree  nrionths 
th  :  That  Uie  deponent  does  not  think 
Cc 
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^^W^'  tl»t«tjr  pert  of  tUs  aflcixint  has  been  paid  I 
«Mbet*»Tnifi.^  depraa»tf8i father's  trastees^  as  the  deponent  thii 
^vTi^SS:'  »rP»^*<rf  it  had  been  »ettied,  he  would  have 

*  of  it:   That  tbere  aire  live  trustees,  three  of  \ 

*  are  a  (luoram ;  mid  huainess  is  sometimes  doi 

*  diem  witiiottt  co^QSulting  the  deponent,  who  is 

*  absait  fBom  home :  That»  under  all  the  drain 
'  ceit.  the;  depwextf;  Is  indmed  to  tlunk  that  t] 
'  ctUQt  id  8tiU  unpaid;  amd  the  deponent  would 
'  Ml  olp^ectiiQft  to  saactirm  payijient  thereof  as  t 

*  hja*  father's  tnustees.    Interrogated  for  the  in 

*  of  Mr  Mctn?iao«»  defenders  :  How  he  knows  i\\i 

*  account!  hi^baf^  pcodueed  formed  a  copartnery 
'  by  Messrjs,  Winioa  and  Morrison  to  Mr  Nisbet 

*  pone9^  Thaifc  he  Inmw^  that  the  plaster-work  \ 

*  in  dbwged  was  executed  by  Mr  Nisbet  for  % 
^  Wintim  and  Morrison  ;  and  that  it  was  axeeul 
'  the.  i!^;ie  of  one  hundcod  giuneas  each  hoBse^j 

*  the  deponent  heard  his  father  speaking  of  this 

*  gam  with  Mr  Nisbet ;  and  the  deponent  thjnb 
<t  his  father's  books  will  eat^lish  the  fact:   Tha 

*  oo^artoery  between  the  deponent's  father  aii< 

*  ItfCMrxtscin  was  dissolved  diving  the  deponent's  fa 
^  life.;  but  it  was  in  aiyfetaiice  at  the  time  whei 

*  houses  in  Abererombf  Place  were  plastered,  as  3 
'  deponed  to:  Tha^ the  oowpany's  debts,  and  als 

*  tradesmen,  weue  oecasionally  paid  by  one  0 
'  partiwi!s»  and  o^casp^aall^  by  the  other :  Tbi 
'  d^ioB«tt's:fathar4ied'twa'yem's  past  last  Oct 

*  or  Noveinbej;.'  ?#  ?r. 
Wintom  and:  the!  otih^  tnistees  of  his  father, 

thisoati)  was^  emitttnly  ts^tesed  no  appearance  i 
a«tioft.  teat  admiWed  tfcejwtiie  of  the  debt,  ar 
fer^dftO'pay  the  4ecaaaed?s  pro  portion  of  two4l 
kaviog  the  punuera  to  p^octed  for  the  reuia 
agaiaat.Miornwn's  trAsteesu  (      «^'*t^|. 


fknmf  itffotimi  tUoii  *»  depose  6ff  ^ ''>"  i<^^^ 

A  ^  tbtt  bocfts  of  tbd  MMi«rfliB*if  ^' ;;  >*"<^"' 
k»  Wiatim  itid  M^rriMM^  itt  whldt     . — . 
Iriw  wcM  ftMtid  iKdogmpb  «f 'die  £m^  s/^^T^t^^. 


Piid  to  Mr  NiMWt,  tV  MSMiflt,  jdMHt-: 
ing  f<0ar  MtgingSi  L.40    (>    d 
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istees  treMHOt  Axflmriined  upon  iMth ; 
w,  one  of  tbair  tiianlber^  idinsg'  ht 
agait  fdi^  tlM  ^lkiM*s,  med^  a  jiidii 
^hat  na  iMtiey  kild  bMta  pbklj,  i^ti^f 
of  hi^  tii-tru^eed^  on^  ii66<Hutt  of  Mi^ 

6  argued^  in  cMWy  te>  WlMh-^ 

p/^adMUJTM;  the  eo*s«ltaticm  ^ 
Bcientlf  pNffit  flg«ftM't^  Mtn|iMff; 
1  of  Wifitofii  jnorior,  tte  Mn  arid  rei 
one  of  ijtm  ptfitn^orii  Utot  the  ad^ 
artneriAs  HBflklkllit  to  MlDMl  t!he  toiti^ 
lute  a  4dbt^ afilfaMit  if }  Iffltf  tUat/ efifftii 
idfni^ioa  elf'  hiH'  1^^  rcffiP^sMtitltv^ 
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^y-'^^  which  pWTOd  both  ihe  constitution  of  the  deb 
ijighg^BSijM^!'^'^™^^  and  that  the  sum  had 

^**^^^?^been  partially  extinguished  during  the  subsisten 

the  copartnery-     That  the  acknowledgment  of 

STjSSkii.  -^^^^  gttUWri   pTOTed   that    the   balance  was   re 
8».  i^mjbgnt  the  time  of  his  father's  death  (which 

poeierior  to  that  of  Morrison)  and  that  the  w 
akm  of  t^  ti7U9t«eB  proved  that  it  had  not  been 
by  tbem  subaeqnent  to  that  event.  Finally,  th; 
the  circumstaaces  of  this  case,  it  was  compete: 
proi^e  resting  owing  by  the  oaths  of  his  trus 
Mutray  t^.  Lawrie*s  Trustees,  2d  Mardi  1827;  J 
!»«  Townof  Breehin,  15th  Nov.  1808;  Bronghi 
WettoQ^  24th  F^b.  1826 ;  and  Stewart  n,  Stewar 
©ec^l82S. 

'  The  defenders  atuwered—lst^  That  the  evi 
«f  jQeorge  Winton^  junior,  was  inadmissible  a| 
the  estate  of  Morrison,  in  respect  of  his  in 
kl-the  iawie  to  lay  a  share  of  a  debt  for  whi< 
ludoiQirtedged  his.  liahility  upon  that  estate  9  < 
r^y.4^.La^irie>  trustees,  2d  March  1827,  wher 
tf  ft^renee  to  the  oath  of  the  trustee  having  an 
eat  was  |>ot  ullowed.  ^dly.  It  is  incoinpetent  to 
the  aubfiistenee  of  a  prescribed  debt  by  the  oath 
trustee,  .as  all  questions  as  to  the  effect  of  the 
weore  reserved  by  the  judgment  in  Murray  v.  Li 
H  March  1827,  (Fac.  Coll.  p.  299).  Srf/y, 
Siiippo^gt^tit  were  competent,  and  that  the  d^ 
tiQn;(tfiCI)Sorger  Winton  were  admissible  agains 
Wtik^of  M[Orri«)n,  it  does  not  prove  the  si 
Mll0i>of r thcf  d^btj  or  that  it  was  not  paid  eitli 
fWi.WwtCKn  hiwelf,,  «r  by  Morrison.  4///>  Tl 
j^if«^(jfl  tiWB  .bocAft  d(0^  not  prove  the  constitiiti 
Ilif  4^tj<;w4»^^,  the  ml  mission  of  a  debt 
KfHM'ig^ilfifm  8iiti!|>ciing  it  had  been  admitt 
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imself)  does  not  bind  the  other  co-ob- ^^ ''^*'^' ***^- 
*oiild  not  rear  up  a  preaarited  claim  ^^^^.^^^ 
ate  of  his  partwr.  /     ;  ^^'  -^*'"^* 

Ordinary  Issued  the  following  note:— ^^^T^J^v 
'dinary  has  advised  this  case. '  He  thinks  ^^^ 
to  observe  that  it  is  quite  dilRerent  from 
ch  the  Court  have  found,  or  where  our 
ave  laid  down,  that  a  debt  miay  be  prov* 
5  to  be  resting  owing,  raei^ly  by  the 
n  entry  in  them  bearing  the^ebt  to  have 
In  all  these  cases  the  constitution  of  the 
d  in  the  books.  It  was  entered  in  them 
,  in  the  present  case,  thereiifi  Ho  consti- 
bt  by  the  books,  either  of  tbe  late  Mr 
Jr  Morrison^  In  the  book  of  the  former 
[)f  payments,  amounting  to.  L.130 ;  but 
ling  from  which  any  one  can  discover 
>ajTnents  were  to  account  of  L.210,  as 
>rice  for  plastering  two  houses.  There 
k  no  charge  for  any  sum  whatever  against 
Morrison-^the  payments  nmy  be  made 
f  a  debt  of  L.135,  L,1000,  or  any  other 
er,  above  or  equal  to  L.1S0{  and,  con- 
lothing  can  arise,  or  be  presumed  from 
of  entries  of  payment.  '       *j<ijn 

loubt  true  that  the  heir  of  Mt  Winton 
^at  he  understood  from  his  father,  who 
:  an  agreement  had  been  maide  by  Win- 
rrison  with  the  late  Mr  NiAidt,  to  plas- 
jes  for  L>105  each;  but  it- appears  to 
dinary  that,  in  this  case,  the^th  of  the 
ate  Mr  Wintonj  who  was  ndt  fei  jiartner 
is  not  to  be  considered  to  'teal  equal  tA 
ath  of  Mr  Winton  himself,  whto  was  th6 
I  qiieBtion  with  the  defend^f^;  but  is 
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^^l^j^'.tf^t  to.be  viewed  as  die  oath  of  a  witaess  a 
Kj^Vq^AW.  1 '  tbenif  ^ibUgBtogrjr,  aq  doufat,  on  Mr  Winton  b 
t^^Moirir*  whQ  haa  honourably  4gi»ed  to  pay  two-thirds 
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debt  as  remaining  due,  but  not  conclusive  ev 

*  Mifflii^t  tlue  da&iiders  that  the  other  third  i 

*  owing.  It  is  impossiblie  to  say  what  the  la 
f  WMtm^  badJbe  lieen  alivfl,  niight  have  said  o 
^  exaiainationJilirtbedefendfis.  Mr  Winton,  as 
'  tee  for  Nisbet,  might  h^ve  sworn  that  Morriijt 
'  paid  his  sbai^e  to  him. 

'  2d^  A  eompeaay  debt  is  not  a  stronger  ohli 
'  on  the  oorpaitneis  than  an  obligation  consti  in 
'.a  bill  gmnted  by  a  numfa^  of  acceptors.  Eat: 
'  gaot  is  as  much  (lound  to  the  creditor  as  is  eat 

*  nar  of  a  comimiy  tq  ita  creditors.  In  short, 
'  accepted  by  two  or  more  is  a  company  debt, 
f  extant  of  the  i|moant  of  the  bill.  It  is  an  iu 
f  Ue  i^ligation,  quoad ibe  creditor.  But  it  m 
y  jfOvA^  that,  afbear  the  feavs  of  pre^scriptioi 
'  a]a{>sed»  the  admowbdgmeqt  by  one  of  the 
f  4fi(ffmU  tbat  he  ba§  aot  pi^d  the  debt,  is  u 
•*  fioieot  to  elide  the  pvescnption  as  to  the 

^  The  ^aseof  Alexander  Bktir,  Eaq,  and  that  of 
'i^'«  trustees*  h^  wiMhiathe^  three  year^, 

•  iifPOf  <rf  tto;  aAd>  tb^refere,  the  Lord  Ordinary 
f  tains  great  double*  thid;»  ewn  if  Mr  Winton  h 
f  hud  hem  aiiv^  a»4  emitted  tfai^  oath  thiit  wa^ 
■!  hyhi^  fiOPs.  it  wi^W  h^ve  been  pro^f  ^giuoiit  i 
f  pr^ntiU^^  i>f  Mp  Momam.    The  Lord  Or^ 

•  Muk»  tk9^  the  case  of  Stewart  in  not  app 
'  in.Wiy  way  to.thi^*  That  gentleman^  in  his 
V]f^f9r|ied  t9  theeenduci  iof.a  person  who  l^a< 
f  .^plpyed  1^  pty  th^e  ddUta  of  Stewart,  Can 
'  mil^  Co«)paAy>  bf  whom. <m>  such  payment  apj 
^to  i|i#.ye   b0(tOr  Wfde^  ...J^i  this  case,  no  i^d 

•  h^bfW^MMte.bari  jy|r,nW«f41aw  l©  the  coud 
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*  any  other  person.  Vim  liof^  OKJirta^^^j^^- 
iterent  expense  i^wtiCUM^h^tM,  and|f{9t)er,<rru» 
not  pronounce  any  jttlgwisnt  wifKh^  ^*;^^®"^" 
ity,  would  cost  a  Tetliittifn'g  nMe^     He  tees. 

lies  the  parties  to  hftWtiwditWtjtttfg-p^^^^J^^ 
ourt  on  these  caB^.* ' 
afterwards  took  the  <SaQM  «0  f^pbrt ; 
istained  tlie  delmce  tit  ^MMSri^dii. 

•  expressed  EOtnt  *mWs  J  tttad  Miai*- 
siispicion  that  this  fleb*  ii  dtie.  Thfe 
oks  alone  do  not  pfOi^  its  cWStitutibn, 
;he  employment  of  Sir  Nlsbet  at  the 
id  the  question  is,  whether  this,  taken 
letter  in  1816  to  Mr  Wihton,  scttior, 
t  then  said  to  be  fumislled  hy  Mr 
? — which  account  fe,  I  thihk,  "ptoviA  bjr 
dor's  deposition  to  be  the  MMe  it6W 
tt  prove  that  the  debt  wad^Mmedfroti), 
>d  by,  Mr  MorriHott  bittiself,  ill  Hl^kih 
lence,  both  of  thfe  bodfes  and  df  thfe 
>  shew  that  it  is  ^till  ttJStin^  oWitig. 
iir  with  the  Lord  Odinary  itt  think- 
much  analogy  betwe^ti  tJie  srittiatioli 

in  a  bill  and  the  paHae^  of  H  t6M* 
bin  is  prescribei  by  the  l^]<eiiirfal 
iltogfether  destroyed  as  A  floaimettt  Of 
h  of  one  of  thi  obligants  inay,  no 
Is  proTe  the  existeiice  Of  a  debtUgbMiK^ 
lever  can  have  iSte  effect  of  ftfeiatihg 
I  against  the  other  eo-olil)gants  dn  thfe 
se  of  a  copartnery,  (m  the  ediifi^ary, 
one  partner  biftds  the  eorn^nyv  i^ti^ 
constitution  of  H  Aebtr  for  vt^hicb  Che 
r,  and  all  the  iilftifMiikl  ^rtjtiet^,  hr6 
e  constitution  of  Aed^  iBlAltA  |)rdv« 
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.r==r-      tiiBtriiDiie  dSiOieHiilnive  paid  Mt^imiid^tmting  < 

dblit>bc'pito¥0d  Ibgr  the  otlk  itf  onlf  aa^  of  the  p 
)  vTb^'tas^is.incKifioilbt^  nwterfadly  ^ittttied  wh€ 
in  tlietjpitteiil  uiBtmice^  we  lltve  otil^r  the  repre 
tiveilf  one  ^ofi  the  partners  iMtead  <tf  himsdf ;  h 
.tiMirh^>of  a  deeeiued  pertiier  de^  bii 

.ypinpapny  bj  bis  admission.  Bttt  thep,  in  the  p 
qase^ildiereds  Uie  rq^resei^tetive  of^nts  {>artner  \ 
.tiBg'  Ihiit'the;  <^bt;  hi  stiU  due ;  and  ||1  that  is  s 
-the  nepceeeptativee  of  the  other  is,'  ifot  Ulat  the  < 
foid^^but  that  thfjr  l^ow  nothing  about  it. 

7  JLor^i^  iPrtei%,-^There  are  several  points 
^seL^  s  On  the  jftr«f,  I  agree  with  the  Lord  Ordii 
diMineniBfks^^/to  the  ontriee  hi  the  books  of  ^ 
aDdiMar]ii9Qn.  Tb?9e  eiitries  eanadt'^Hde  the 
iprelicr(ptioo»  beqause  thejr  do  not  pMv^  the  cq 
.^wri  of  the  deh|.  Jf  the  boolcs  had  contained  a 
lagatnstrWmton  aad  Morrfson  in  iavoiir  of  Nis 
jL;SlilO'fi>r  the  plaster  work  done  in  Abercromby 
?andv  onitbe  oliher  httadi  in  di9cbarge,'hi(d  only  < 
iUm  with  L.180  on  this  predto  aeconnt,  the 

might  hai^e  €»|abliah«d  tha^;  the  bidwce  was 
.)firvting)jqr  the  absence  of  any  entry  tieaniig  i 
vjiaidw'  But  here  ftlUhat  die  entrieB  in  the  book 
)jarcJpayiii«Qt«  to  Nisbet  tothe  amount  df  L.1S0 
i«aat,any  thing  to  connect  it '  with  the  paitiiail« 
.idkgeai]A.thei«s!N>ixDt  pursued  tor. 
yh&eobfifyf  Asitpi  thed^)09ition  of  Vh  George 
>tiain^ rjumbrrJ  nay  pbeerve^  Iv^  T%t04f  Wintc 
mthq  Wiai!>a  partn^  «^  tfie-cMnpany'  dl  Wintc 

ftlirrfaitai^/ had  been  «dive,  and  hai^depcte         ih 

l^cttiwhfafe  hisison  iids  done,Thfc<  oath  wont 
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li$l|.^(i4Qb|<ftg9fMh^fa«fthr{hiiti8cir(i^  ssS^i.  i«2^i 

m^^&i  fai4|ie  Mitb>4^^flH>  faiciD  eAdqM     - — 

ov  ^rom  the  airinidii  tiT  lli«rl^fd:<0#d&^  83,  '  ^ 
IT  liBtistly  wtth  Lond  Gleoke^rthat 
toils  di«tiiiction  lidbraeiiTiiie  ;Gttae  of 
npanf^  whose  adfiiisBidim  bind  the  co- 
die  iBefiftbeffs  of  tt»  wid  OMsUiigaaXB 
admieirioas  on  an;  oatihi  tof  nSarenet 
I  oilier*  This  4ippeai:is^  to  be  >  tthe  im^ 
Bsmitin  theleaee  of  8ke«^airbi?jSltifpirt, 
Aad  is  coaneten*  withiteo^  and),  bc^ 
tkm  is,  not  whether  the^  iteht  iba^dne 
en  aad  b)r  Thosias  Mopirison  indivir 
-dMigattts,  but  wheihecdt  be  due^hjr 
WJatoQ  and  Jtfomson^  whidi  is  held 
q[Murate  person;  or  a  soi^  df  firtithatt 
9ath ^f  the partvers^  especifltUjr: vi^ma 
pr^jss  the  debt  a^nat  the  optDpanf  , 
fiegt  distiiicltioiii  between  this  sttnaAton 
£ifM>endi  4n  a  bilU  The  latter,  ate 
^a^ymietlf  and  >8eTeri^»  but  eatfa  ds 
if  to  thefuU  aoiount  of  the  bill ;  .and 
paitjr  or  separate  person,  Uke  the  oonif 
eaehof theeprresbeeomeS'boittidii  1 90 
nweiiw,  fUl^i  ThatiWitttdn,.  janiw^Jthe 
tivis  ia  a  totalljdifialrent  shaatioKiirani 
^»lf«  :  He  canaet  bind^lhe  ;finn,!SEn4 
one  of  his  fethlorls^tsiistees,  and/tfa^re- 
hm4  >: flEhis  sitilatiea gives  theccedi* 
I M  refnrf  to/  hiaiOath^>  ta  i  sa  fiur )  a»4be 
h}s!};&tiKa*  ib  Qonoeniedc:  This  pdiat 
E)  dedifiiO&iiB  Murray  c.^fAwrie^triis* 
i  1887 VnahdJrtrastheii^  afad  still  re- 
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Ni9bet^8Trui.^nipeteBliy''iindsit^.tfae>ofttb  teb 

;?^^^^- truftt^stiitfiik  the  «Uisged  debtor..    2^b^ikiti<» 

9fter«i9i«b)0ettle^  The  jtnistee  majr^  ptehaps^ 
mtanoe^  be  «ble  to  depone  that  h^^ 
whole  estate  and  baa  paid  the  debt.  Jm  anekii 
may  aay  that  lie  knows  the  daim  to  bedui^M 
it  has  not  been  paid,  la  anoh  .ca8eB5  the  toatii  n 
cscmoltmrpe  for  or  against  the  claio3»  In  other 
tlie  trustee  may  answer^  that  ha  knows  nothiiig 
the  matter*  All  ^aat  I  at  present  mamtsia  h 
Huch  a  refecenoe  is  coinpetent>  merring:  alwaj 
^fuestieoQ  upon  the  isiport  of  th^  01^ ;  and  thi 
all  thkt  was  deddeil  in  the  case  of  Miurmyj  I 
present  case,  the  oath  of  Wiatcm,  josiorr  appeei 
IB£  to  be  ieoB^dushre  as  against  the  estate  of  hu  i 
on  which  he  is  trustee.  But  I  think,  on  the 
h«Kl»  it  is  equally  dear,  that  it  is  of  no  Talae  sti 
against  Morrison's  estate.  Whatever^  suapicip: 
presumptions  it  may  give  rise  to,  in  point  of  fi 
giFss  no  tegal  proof,  under  the  statute,  ^  the  si 
teace  of  the  debt. 

indeed,  in  so  fisu*  as  the  estate  of  Marxiaan  h 
eemed,  the  deposition  of  Winton,  junior^  isiial 
the  objeotion  of  interest*  As  he  admits  the;ddl 
so^  far  as  his  listher's  trust  estate  is  eoneemed^flu 
IcRst  is  to  fix  a  share  of  it  on  Morrison'sieatatoi 
thwekxe,  he  cannot  be  eocamiistd  to  tiie  tlTectiOi 
Jecting  it.  In  the  case  already  referred  to,  of  Mi 
r.  Lawrie's  Trustees,  the  Court  refused  to  &1|6# 
ference  to  the  0atb  of  a  trustee  (Thomas  lamm) 
had  an  interest  adrorse  to  that  of  the  trust  es 
whilst  the  refbrence  to  the  other  trustees  was 
tained* 
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r^  thenfiire,  I  am  for  ^iistaiaiBg  the  ^^^J^^ 
riptioii  for  Mornson's  tviisieea^  .  mabeVB  Tms- 

des  do  not  establish  the  fX)|istitiitii»ii\Qf      *^-77- 

mihe  oath  of  George  Wmtsmk  jurnKf  s!^!7m9^ 

restang  owii^  against  his  father ;  for^^ 

\  for  wj  thi|^  ^$$  appews  in  his 

^  been  paid,  father  by  has  father  be- 

t  by  li(Iorri9Q9  tb?  ol^r  partner.    I 

er>  that  his  oath  cannot  affect  the  es* 

14  for  0^  riforeMecan  be  loade^^l^  the 

who  has  no  iiit^iest  ^ai  the  matteF  at 

it  ground  I  dj^meited  foi^n  tb^  judgr 

I  of  Mivtr$f  9»  ]!#awrie%  Tn|8teei» ;  and 

lifrurt  hud  not  y«(  found  what  effect  is 

le  oatii  of  th#  tfustats, 

^Miffi^CMf  fsmsiv^^A  with  Lord  Pit^ 

f  added<— -I  do  not  dlaseni  from  any 
rinciples  mentioned  by  Lord  Pltmilly ; 
X  agvae  w|tb  tkwi  entirely.  I^^nijf 
IwbtB  of  iheb?  application  to  the  prc^ 
ubt  wb^tbar  die  entries  in  the  bode 
acoauut  do  not  oatablish  tkf  .esistenca 
b  HiMr  tb#  same  description  of  work  aa 
nd^>  again.  iFbatb^r  the  amount  of  itia 
aae^rtaiQdd  by  the  latter  andaceouat 
^i  whicb*  I  i^9k,  ia  prored  by  the  de« 
baiito  ba  tbc^awieasthatnow  Uheliedi 

..  ■  t    •  > 

ingfetie.       Act.  ^'eay.  Small  Keir.       Alt. 

John  Youngj  W.  S.  and  Gibson^Crdigs 

19^13.  Agents.      >  7.  €klt.    - 
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TirrOR  AND  GUBA-^B. — >PrO€£8A.-«-1.  jt  gift 

'  ^  tbry^infetcmr  eflkree  indhiduaigi  ttppotfUiifi 
tuUnrs^tive,  does  notJbU  hy  the  d^atki)^ 
ibem^  ^mken  the-tgapomimeHt  W  neither  tortbm 

'  Ijfi  nor  a  quer§m  mmtianed.  3.  Ckm^mHm 
fvhich  apartyjhund  to  he  htmPed  Jham  ol^ 
a  judicial  report^  u»not  exhamsHng  .^tf 
hmej  undto  the  opinicm  tf  the  amsnltfdJuiDi 
r^irenee  thereto.  t^t^i 

Ixi  1814/a  gift  of  tutttiy,  in  iheidlowiiig  taan) 
obUhKd'ffoin  the  Court  of  ExtAi^qaw  ijki  ftk 
Mrs  Marion  Stewart  (the  pureUerV  BiQtiu^r),,^ 
Strong*,  and  Alei^nndef  Steventon  ^^-^  NO0  lim 

*  eonstkuimus,  et  ordlnarnna,  dlktste^noatvos^J 
'^tram  Marionam  Sfewart»  Theidam<Stfioiig#iet 

*  atidrumSterenson,  ttitotes'datJr?«M3«diQtii  JaeoM 
'  itt,'  aoadmiaistratores  ommum  ti^ shigiilinu 

*  va^ntitt.  suiiruBi^  l^eFeditatuHii  vpoalteeimiim^ 
'^riimque  bmtiitim  indbiliom  et  iimnobid^ttBt^f^ 
^  f$i»iiiqi;itiinibn :»t^tem  perv<eneritt  pnimtfilt 
'  quod  diet.  JfagTStra  MaiMaia8»<;8l4M]llir  M 
^TgtMBgi^'et  AleKandeirStet^ioAj:  fm^oA  «litp 
Vffteaikts  daetO'^Iaatobo  ^^ryraitiOBiiij^neliriiingidii 
^MtatordHtLvuB/de  Jiire,.<fiBiir  regtdlm^tiA^gmmfeM 


QRT  OF  gESSKMiU 


a«k 


I  pervenerit,  sibi  et  propinquioribus  ^^v^'  ^> 
lictis  ten-is,  flrmls  reditibtis,  et  bonis  gtewari,  &«. 
mn  et  ratiocinhi^\ife«at/  ^-  ^^a^&<^- 

lution,  in  which  Mr  Balkle,  the  de^  Tutor  and  ca- 
jbligant,  was  in  these  terms  jryp  WA^pJ^ss, 
,  to  be  boutid  and  obliged,  as  we  the 
a  Stewart,  othor^detBt»t)rtgVTW)mas 
J xander  Stevenson,  as  principals,  and 
Baikie  a»  cautioiocurf'^tid^ebd  oblige 
metly  and  severally,  and  our  heirs^ 
Hiceessors,  to  inafee  just  amnt^rrack'-l' 
dent  to  the  said  ^i^l)*lviief|;i  he^sbllU 
the  age  prest'ribed^by  kiw,>f  ailvto--. 
iBsions,  coinmissians^^iaid  acfts.cKf  \aia-> 
by  us  the  said  tntoirs^  uadcTsor  by 

id  gift;  A  .  ,.v.  .^ ;  .V; 

appointed  entered  ilpan  the  maiiage- 
i's  ]iroperty — Mr  Stevenson  befngp^iip-i 
id  Mr  A. Scott,  W.S^  falivingi  beioome 


trong,  one  of  this  eiyratorel,«di«dj  ^  Id) 
presented  a  petition  to  tile  Courfejofi 
ing  to  be  relieved  of  hts  cauftkharj^t 
he  afterwards  bro^ugfat  adi  acfciono^ 
re  the  Court  of  Session^  ccmcludkigitcr 
lat  his  liability  for  thalntEciniisskms^ 
[  ceased  at  the  deat^l^thrBaidiTfao^ 
which  event,  it  wa»  ;CcmtoQdad„)t]ie^ 
L  The  defenee  <rf  fiaioUhi  pmidewt 
bar  of  tliis  actioa^  MniBaikieiqp^cd' 
or  leave  to  tritIidraa;(rf{faiflibfai«/f|M 
was  accordingly igiwitifl,  Juilj  brnjp  ^ 
Q,  Mrs  Marioa  fitevxUt^  f  Afa^noAli'^ 
representatives  o6v>Tiu)DSafiij  8tee;^,« 
and  his  tutDr9'iiij^)eBnlzHliiijtBte' 
[ersi  Defences  weatiqdddg^  fQB^M3li9< 
rxander  Stevenson,  denying  that  the 


30 


MEClSfCWSOF  THE 


rator. 
Process. 


^^^^^  ttttoiyhttaAfflt^nbyih^  Tl 

Rtenrirt,  &c    OMiiJary  (OHiigielfe)  S«ftb  Mtj^, .»  the  d 

t.  BiiJr{^&<j.  and  found  itet  thfe^  tetoiy  had  AHen  by  the  d 
Tatar  and  Cu.  the  ^fd  l^ioitiag  Btrong  in  1^80^;  JMfcd,  thereaft 
Jbly)  his  Lotdsbfp  pranotiirced  d  d^ree  of  6? 
tfoit  ifr  favour  of  the  defender,  Mt  Baikie. 

In  Febi*ui^  IStff,  the  Jiursatf  attained  t 
df  puberty,  and  afpf^nted  his  niotfaer,  Mrs  ] 
Stewaft^aiidlMr  Stewwt,  m^fthant  in  Leitfa,  hi 
tors;  and,  inf  June  1886,  he;  with  their  o 
brought  the  present  m^tfn  of  fiedrntfon  and  d 
tor,  which  is  directed  agiiiasttiie  daCmder  Mr  J 
a^ii^srt  the  surVivifig  tfttom  (StMmrt  and  i 
sou),  aiid  likewise  dgainvt  StoiWHion's  tnisti 
having  become  baiikrupt,)  and  agsitiit  the  el 
of  Mr  Strong.  An  action  of  consiitution  wi 
brought  agiainst  Mt  S<^9t«^  the  canCioaer  for  Stai 
under  the  fiictoiy.  The  fbrsier  aetiM  sets  forth, 
"  the  pursuer's  pupillarity  terminated  upon  tb^ 

*  February  1825,  when,  in  conse^ence,.  the  g 

*  tutory  fell ;  ^ud  the  pursuer  tiMvefltfter  made  i 

*  of  his  said  ctofators,  whose  eleetton  was  after 
'  approved  of  by  the  Court  t)f  Sessh>n  upon  the  1 

*  June  last.  That  the  said  tutovs,  or  one  or  oth 
'  them,  have  been  intromttters  to  ahtfgeamuunt 
'  the  estnte  and  effects  of  the  putsuer^  while  be 

*  under  the  age  of  pUpiHaj^ity,  and  there  is  still  a 
'  consideraMe  balaM^e^due  bjr  tdbnr  unaccouotd 
*^  That,  for  sueb  halttie^  iMt  oBly  the  said  tutor?^  I 

*  sdT^fi^^md  t^ilr  re]ff«8e«t0thle84inf^«ble,  buttkc 
'  Jam^  Boifele  i#^l80ilflibier»  tfattt  eautioaer, 

*  by  reason  ofhis^  Hlaving  bMrndtteself,  emjm 
*'and  sevefe]f^/il€iiigt9Eith:them.mgi^  bond:  1 

*  with'a  view^geOting^free  firoBr.tbe^obligaiJose 
'  tattdev  B/y  tfftA^  boiid,  thid  sind  Jain^ 
'  Bc%i6tk  a«  hfs!  i^sHMfe  btiloim  the  Lofeda  of  Our  Co 
'  ciland  8essi6n  against  thi'  pui^uer  white  a  pn 
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tbi  teid  ThoMaa  Sttw^ft  cm?^  of  th^'^-  ^•^'^^^^  ^• 

\»mkAttj^\iyt3^  saad  Jaipes  Bailee,  ^^^ 

rffedtm  eaid  to  hat^e  been  obtamed ; 
M^  THaa  pifoiiptiinced  While  the  pulr- 
'  the  age  of  pupiUarit; ;.  aiud*  as  it  ia 
ti^greal  hurt  and  prejudice^  it  must 
Kfesed  by  the  culpaUd  negltig^nce  of 
inst  the  ocoaequeacea  of  whidbi  the 
r  entitled  to  be  repotied.'  Aj^  it 
tad«^3ee  ao  obtained  «»U9l|t  fo  be  re- 
toimi  cdakiiefly  that  it  is  coBtr^y  to^ 
IS  i*  iadsy  that  the  said  gift  .of  tutory 
ISWi^hythe  daaih of  Thomas 8tr«g^ 
»n,  ^nd .  also  in  so  far  as^  it  fixk^^ 
atioM  eome  uade^  by  the  s^  bwd 
«  at  «&  and  by  reason  of  Mx  Str^pg's 
Ft  aad  bond  both  remained  in  fj^U 
iJHidiflg  tb^  event^^the  gift»  till  the 
d  the  age  of  puberty — and  the.  bondy 
intromissions  had  by  the  tutors,  in 
^  aie  fully  accounted  for  and  paid* 


Qx^eatioThit  impleaded'^ 
fttoty  £ram  the  Baron»  of  Ejoeheqiieit 
het  whole  qiaee  and  yeais  of  a  minpr'a 
immr.ofilthMe  diffieprent  indiidduals, 
Li*ii()cir»4atim^  ^oes;  not  fall  by  the 
hemkynhtn  the  i^ipoiatment^  aia  in 
nda,  I tieVBoi^  thoni^  ji^iBtiyn  *Qd  n^i 
muhiJatHm  ^ft^  Oik  ^the  ooi^ti^airy^ 
lia^ldutfiig/  Ite  whoW  pe^i^  of  the 
ty>(f-and  th#^ surviving  tutors  may  le- 


M 


HKi 


4^ 


]imxBHi0?fl<i>HiraiE> 


^ttifaiu  II 


Tatar, 
ProceUi 


Aci  ittg  tlW(d«t]iri[)f ^aof  fteitlrt*ai]iiu||tai]iM«lb 

^^  iSitotri  B<  ii  tit  6i.'^jl^4^mnln  BniAikcA^' 

Tv^N'c.Mf ««.  HiorMil.  B.  i.  tit.  7,  $  l^^SO,  p.  168 ;  Maekema^ 
t>art  i.  Ut.  7.  p.  tS ;  Yttbaag  «i-Wat8iM)«Kl&fi|n 

Duncan  SkUim^i  91|eir  Tiildn!«ttdi<lwiftlDMft«j 
17il8»  /Mir.  :i6i&&I/  ( '  SUM'  «.  6(|MlfaDql|lli 

len*  (3£^,^^ms9&)    •  •  • .    •. >  .;..iix,:avi  .& 

;  n.  Th6;bdnd>bf  dnrtttniUQBn  V'dbMlOotfRii 
d(e^pMiVi<w]lMft^^g^  of  ttttorjr  i»  gttaiittikyit  41*' 
tionoeiTAd  <v«d<^jk9' bind -tketMtqn  and  tIiiiB'4»«l| 
conjunctly  attd  seTemllyi  *ta^ai<A»  jii^«oniitefl 
iBg<tuM||)^rtti«aif<  to  tbe'pupil^vlumiiMidftU 
M  tl^a9^<p»Mdriiked  bj^lai^^  «|  <frJ>WiM 
oiBJ8UQat»^<co|nraisstonsradd  iwl9  ofiWMia^ttMl] 
ky^etAlwra  under  and  fi^  viitiui  ofotiMtififtn 
bond  executed) b^ <tlie  deSmd^^ MrBaifcye&^ftttin 
jn  these  tenner  ftnd^  bring  ,a»  bootubtokflfid 
iiH^  intcomiflsiQiM  of  tito  tufoinw  4«(Wtf  ^AlMto 
y<»rsof  the  |iiftc8ueiif6.pupiU»n^«r9Mt]^i|lxittx 
Btapdin^Jl^  Strong,  OBfto£  the  lHt««»<dieA{i*Mti 

pWTHld*-  '.■  ■•■     -•    ■  .   ;   •r;':v;vH}q«! 

m.'1^  d^fendte^  Mr  Bi^fcte^  )b4iBg.jbwKi4 
jiinctly  and  severally,  by  the  terms  of  huinliqmW 
not  haT«  beea  released  f nmi  this  qbSgiMiint  A 
ttndertakeB,  unless  an^^lkfdjoahad  ^ba^i^ 
the  Court  «f  Exchequer  for  a  recal  (tf  the  gift) 
new  i^pointtn^t  of  tutors^  arid  for  sc  v^arrant 
i^i  tbe-kmi  'i»f  ea6ttaifc    9i|i»  iqeMid^iilkjMl 

wlthdm^  'ft>j)^ti9»>pi)fa«fft(4(ibi(rtiUi^di^^ 
January  1828,  which  prayed  to^ilflim'(fkoi>iilli 
tionary  o^iMgntimi.  |.<i^>8Bw.  tiwpwfiir»  nifntiwiin 


jvRTM&wMmsmfm 


i$»5 


raior. 


t,  that  tii0i|)iA!ciMiQiMjiitlUl  ^fbw^,  ^^^^' 
the  deftthsofi  teiaiof  t«htfJl»toM}  1^t^Z2^ 
:ad  to  m.^t  |il^a  Ab  \   tl  .^\u\?.  •-«^M^ 

fence— i  gj-:.-t  /  ::  S'V  .\\  ,T  Jii  .1  .ib^l 

^Judieatuhai ihe pl^itetntibaisfe/ii.  i  uU 
the  poiiitopei^  ibtiideCHdEf  lFa^w«Jl 
the  gia  of  tutOlyHMtite,ill^iaTaItt^ldf 
i  togetii€f,  esBBot  be  hildi^gift  in 
'  them,  b«t  ftll^  ^fmjm^axpmi  Ur 
The  opposite  iiile«'«|i|)tk8>toitiiton 

mder  cpimotbe  liaUefor  4utf  intr^ou 
n  hy  tWttftors^  dt  Siuy  p(  tbexu^pUt^ 
linatioA  of  the  Mtogyy^iidiBvemiSm 
8  had  bjrthem  dcBciaif  its  fobftistim^ill 
the  beaefit  of  diaciedioiii  «  '      t 

ider  is  not  liable  for  the  iOtitoBilBMot)! 
lated  hy  the  tuton,  whd^HvM  aoltelit 
8  ai^intmmit,  and  ti4io  foiind  a^Mlll- 
Ltromisaiow  wlio  is  StiK  so(v|irt|  tfttA 
^Dt  as  factor^  at  the  time,  was  injsrirf 
[  faithfal  and  prop^  d^dmiifisttaiiofi 

I  that  the  CoiUrt  of  Exci^iier  arbthe 
r  the  legal  effect  and  impert^of  thidir 


linary  ordered  Cittes,  in  4MiMr4e(  i^ 
and  the  <3dttrW  befiwwB^adlMiHg  th^ 
the  pldaMlihg»  fO^tbe  doiMdeMfad^ 
eeond  BIHid0ft#«B<of^^t]initt«^ 
%  togiW^irof^eftupM  laife^^umi 
the  U^MI^<^im^^^tt»Aenb^^iih^ 

Judges  iiftatodtke  KUofiri^  iDMe'V-^ 
Dd 


m 


DECWIONS  OF  THE 


Nb. 


15Jmn.l829« 


Stewaity  &C. 
«b  Baikie,  &c 


Tis£  ^usuUed  Judges,  beftnne'giTiiig  aa  opium 

die  ^(fstioB  wbinUted  to  them  in  ikteo^^B^ 

V,  Stewart  and  otfeera^  are  desirouB  <^  obtasninj 

Twtor  and cu.^  formation  witb  regard  to  the  practice  of  the  C 

*  of  Exchequer,  both  as  to  the  partkijdar^  tc^m 
'  wbieh  gifte  of  tutoiy  have  been  granted,  where  i 

*  than  one  person  Is  nominated,  and  whe(}ier,  ^ 
^  a  x^nrality  have  beeii  appointed,  apiflicationfi  for 
^  appointments  have  been  mad^  in  eonseqne^ 

*  death  or  fAket  IncapacHy. 
'  The  eonsultdd  Jndges,  ttiererore»  widi,  that  tb 

^  cessary  order  should  be  made  by  the  First  IMvi 

'  to  obtain  a  report  from  the  King's. Remembfan< 

The  Couirt  prOMuneed  the  following  cnrder  >^ 

June  1888)  ^  The  Lords  having  considered  the  a 

*  note,  remit:  to  Sir  Henry  Jardine,  the  King^n 
f  mendlNraiicdr  in  Ejcchequer,  and  request  of  Ui 

*  make  a  return  or  report  thereupon  with  his  eai 
^  conveni^cy/ 

The  King's  Remembranoer  made  the  folkmin^ 
*um>-**  There  was  laid  bef(»^  the  King's  Ren 

*  bralieer  a  remit  from  the  Court  of  Session,  req 
^  ing  him  to  inake  n  return,  or  report  on  a  note, 

*  regard  to  the  practice  of  the  Court  of  Excbe^ 

*  both  as  to  the  particular  terms  in  which  gifts  o 
'^  tory  hav^  been  granted,  where  more  than  one  pc 
^  is  nominated,  and  whether,  where  «  plurality 

*  been  appointed,  applications  for  new  appoiiitn 
'  h^ve  been  made,  in  consequence  of  de9th  orij/Qm 

*  cecity*'  .     ;     J 

*  The  Remembrancer  begs  to  observo r  , 

'  1.  That  tiitory*4latives  and  curatoryxdatives^  ^n 

*  more  than  one  pesson  aa  nominated^  generally, 

*  not  always,  specify  a  quorum  j  amd  it  isr  thefpiw 

*  wb^  the  muDber  of  the  quorum  is  reduced  by-di 

*  to  apply  for  a  new  gift.  An  instance  of  this  i 
'  took  plaipe  in  thfc  y«^  l«aC.  Riu  the  rewwte  itf 
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II  m  far  as  I  can  discover,  do  not  afford  any  23«raji.  1029. 
S  where  a  gift  of  tutory  granted  to  more  sttTXI^ 
tlian  one,  and  where,  by  the  terras  of  the  'nft,  ^  li^Ji^ie,  a,c. 
iination  is  neither  jointly,  nor  to  a  quorum,  Tur^^  Cu. 
tarons  having  been  applied  to  for  a  reneXTcd  '''^*^' 
consequence  of  the  incapacity  or  death  of  one 

of  the  tutors  first  named, 
here  a  gift  Is  granted  to  two  persons  jointly, 
?  of  them  dies,  or  refuses  to  act,  or  in   tlie 

a  lady  afterwanls  marrying,  by  which  she 
\  in  law  incapacitated,  a  new  gift  becomes 
y,  and  would  be  granted  upon  the  tutors  ob- 
the  rules  and  directions  of  the  statute  28th 
72.  A  case  of  this  last  kind  took  place  in 
iiday  term  last/ 

tiuTfi,  without  being  formally  i*emitted  by  the 
3  lodged  in  the  boxes  of  the  consulted  Judges ; 


lowing  opinion  was  returned  by  Lord  Core- 

of  opinion  that  the  tutory-dative  did  not 
he  death  of  Mr  Strong.  The  authority  of 
ir  and  Lord  Banktonupon  the  subject  is  ex- 
nd  the  return  of  the  King's  Remembrancer 
>  be  sufficient  evidence  that  that  authority 
I  uniformly  acted  upon.' 
opinion,  the  Lords  Justi€€'Ctefl%  Gk^ilee, 
Ailoway^  Meadoivhank,  3Iackenzie,  AW- 
ledwyn  concurred. 

nion  of  Lord  Cringletie  was  in  these  terms  : 
fjuence  of  the  practice,  as  reported  by  the 
fficer  of  the  Exchequer,  I  am  also  of  opinion 
tutory  did  not  fall   by  the  death   of  Mr 


lie  ciise  came  to  be  advised  w^ith  these  opi- 
Dd  2 
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rolor. 


9S  Jin.  lii^  iiiQB^^  it >w»  objectea  fdrrMr  fleM^t^iaiat  Ae  ta 
StewuC^  thQaremitiiiade  to  the  King^/RemembralMeit  tec 
«.  Bailde*  ^c-sufficttody  btoid  tobringoilt  the  practk^^of  the 
7««or  «fi4  Cm- of  £23sfeuequery;a^  to  the  ter^ 

ia  diffeisent  laroamstaBces,  were  ei^gonsseik ;  ^  aqi 
ioL  ODineqiijenee  of  thifl^  the  retem  raadb  by.  the. 
Remembrancer,  although  aecurate:80;£Eff  las:  it 
wasrin  thi6  respect,  imperfect;  andkwat «ddk» 
aa  this  return;  had  not  been  eompcteii^  iaidwi 
the  dmsulted  Judges  hy  a  formal  remit  firona  the  < 
it  was  competent  for  their  Lotdships  to  maloBi 
remit  to  the )  Remembraneer,  by  which  these  icm 
might  be  rectified. 


Upon  this  point  ^  Court  at  first  thought  thai 
was  smnedifficultj  in  point  of  form.  It  was  obi 
howevw,  by  the  Lord  President^  that  the  opini 
tiie  consulted  Judges,  with  the  exception  cf 
Cdngletie,  did  not  proceed  upon  the  practice,  bi 
rested  Upon  the  auth<»ity  d  Losd  -Stair  aad 
Bankton ;  and  it  was  only  said,  that  the  retum 
King^s  Bemembrancer  proved  diat  that  ftuAorii 
been  uniformly  acted  upon.  His  Lordsh^  jfinlU 
ed,  ia  reference  to  tlie  allied  irwegcAarityia^th 
menbvasicer'sietunt  not  being  formalljr  remitttd 
Second  DiFision,  that  it  was  con^tent  ibr  the  « 
ed  Judges  to  httve  informed  themsellree  arterthi 
^kt  jii  the  Oourt  of  Exchequer,  in  any  ymtf 
thou^iproper,  even  by  going  to  ^tfai^  Court ) 
aelyesy  without  Hod  necessity  of  a^  xvmit^raiD 
Cop^;i  an^  if  th^^faad  done  so,  their  cpinteii 
potha^e  t>eenr«fh{jected  to  on  thisigrouiid^ >t  B 
dmipavtite here  had  ban^> Aemaelirea fttei^^ 
any  rach  ol]t|ectk».  l%ey  wersi>tfitdlyi«i#ac^i 
m^hurevaf  the  report  by  the  iReifctMibiKinM<^ 
idthmi^  Hat'  caite  had  bctitt  "ft^equently  bbfin 
.Courts  it  htd  nevtr  bnnh^^hif^^dbjwM  «6  m 
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BiSbnj^fMi  il&nd^  Ore  bUje^oti;  ttuert^  s^Jf^n  ift^ 

nAiriie  listfoied  UL^  '  In  'tits '  <^wo» steXrt  &f  ' 

i^my  add  t£(»^tf  candBrrea.; '  On  taie«-JBa^'««  ^k 

uti?  Craigie  thougbt  that^  aa  tke  case  ^ww  o  - 

iwre^  it  wa»  necessarjr  to  attend  atrict^*""^- 

i^rwise  the  case  migbt  bempittod  on 

inregulariiy*. 

trooonnced  the  following  inteHocutort 

xur  vepoii  of  Lord  Newton,  and  ha?ii^ 

iitoidly'  revised  cables  for  the  parties,  and 

\k  die  lodges  of  the  SecondIM  visioBy  and 

t  Lords  Ordinary,  and  heard  counsel  for 

I  the  objection  stated  by  the  defenders, 

rt  of  the  Remembrancer,  although  ac- 

r  as  it  goes,  is  not  cbmplefe:  Find, 

tth  March  18S8^  this  I^visoon^  on  ad« 

for  the  parties,  remitted  the  same  to 

the  Second  Division  and  permanent 
fj  to  give  their  c^inion  *^  whether  the 
lis  case,  fdl  by  the  death  of  Mr  Strongs 
in  the  said  answer  quam  primum  :*^ 
le  consolted  Judges,  before  answering 
Bticnif  desired  that  this  Divsncm  should 
isaiy  orders  to  obtain  a  rqaort  from  tke 
nbraneer  in  Ehodhequer  as  to  the  prao^ 
ases :  Find  that  this  Diviaioli,  on  Tth 
did  remit  to  Hie  Bemembrancer  akN 
rind  that,  on  11th  JmiB  182%  the 
V  madr  his  report;  Find^thafc jdds 
printed  and  boxed  t6  aU' the  Jad^ 
oil  iiFind  thatJl   this  teix)^!^  ^beil)|^< < a 

rsqu&titicm  ^  itbe  cABauHed  Jnd^i 
lit  properly  became  matter  fun  ^^tbefr 
[  iimder.  ;ihe  odginai  remit  .  bj^  tlna 
Utfe^asnA»7and^ti|at  ndtniBW  ester 
a'3Sj^0Qtewy*:)  jtoi};0fitilile  thfc  oiippraltidd 
i^(rtdtlMtcte*Amd  tii8vrer>i(he'questisfn 
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93  J«n.  I«30. 

Btewurf,  fte. 
V.  Baikie,  &#. 

Tuiorn^Cih' 


jmltathesM^ns^vemit:  Find  that  the  said  r 
bjr  tiie  RemembJcvDcer  was  printed^  boxed, 
amoved  in  Courty  Jiearly  three  weeks  before  th 
of  ths^t  Session^^aBdy  thereforet  when  eaid  r 
was  moved  in  Coort,  and  still  more  before  the  < 
rose,  the  parties  had  opportunity  and  tune  ta  c 
to  it  as  either  imperfect  or  inaccurate  :  Find 
the  case  was  put  ottt-in  the  printed  rolls  on  the 
first  days  of  the  long  vacation  iu  July  1828,  to  b 
vised  cm  th^  10th  December  1828>  along  wit 
opinions  of  the  consuHed  Judges  expected  to  be 
in :  Find  that  the  case  accordingly  was  calU 
10th  DecemheiF,  but  the  opinions  not  having 
in>  it  waa  delayed :  Find  that  on  thig  occasioi 
partieifi  had  another  ojq>ort unity  to  have  object 
the  Remembrancer's  report :  Find  that  the  cas€ 
again,  put  out  in  the  roll  to  be  advised  on 
January  1839 ;  but  was  again  delayed*  a 
opinions  had  been  givBn  in  except  by  Lord  I 
house:  Find  that,  at  moring  the  case  on 
13th  January,  the;  parties  had  anothex  opp 
nity  of  objecting  to  said  report  of  the  Rei 
brancer :  Therefore,  ikui  that  they  cannot  no 
heard  to  object  to  said  report,  or  to  the  nianD 
which  it  was  brought  before  the  consulted  Ju 
and  considered  by  them  ;  and  having  resumed 
sideration  of  U»e  caa^  with  the  opinions  of  the 
suited  Judges^  find^  in  terms  of  the  opinion  o: 
niftlPrity,  that  the  tutory  in  quefition  did  no 
by  the  death;  of  Mr  Strong  ;  and  decern  in  th 
ductioti  accordingly;  and  appoint  the  parties  t 
hate  on  thej^oikseijuences  to  follow  from  thisji 
Itoent/  . 


^  Xlfpu  t^e,  jpqjuit  o^  law,  whether  tltt  tutory 
fallen  by  the  death  of  Mr  Strong — Lord  Gillies 
^d  that  he  concurred  in  the  opinion  of  the  cons 
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le  Lords  Premdent,  Gra^sir,  and  Bah  ^^  ^^*"*  Jfl^** 
tat  the  tutory  had  fdleiiLbgr^tSkis  event :  ^t^^^^X^. 
eiice  of  the  iinanimousiii|iiirion  which  *'*  ^*^i^ 
tj7  the  consulted  Judgm^miii  by  which  mtm-  and  cn* 
[  to  be  decided,  theii?  Ldr^ahipa  did'^'^''"*' 
r  opinion  at  length,*  ^^y  i 


linaiy-         For  Purfiuor,  ^SnH^^^n^  fMopc) 

ton.  W.  Howkon^  Agent  For  Mr 

e,  RufJierford.         Ph  hi  *  Pitcaim,  W.  S. 

For  Mr  Scott,  Dmn  ofFcic.  (MmcrcW) 

~i       4lji>l 

\Ang^  I^rd  €mlg!e  observed^TlNii  in  tt#  cas<?  of 
^t  the  tutors  could  not  Aut^orjzedly  act  in  virtue  of 
cautioners  of  the  factors  employed  hy  them  couJd 
specially  nfter  intimiitlon  b^  tke  ^utioneti  to  thai 
incapacItT  of  the  tutors  arose  firotn  thi^  pupil  baTlng 
rom  bis  death>  or  from,  the  pfnticiilar  tenor  of  the 
f  the  iriends  of  the  pupil,  who  had  applied  fur  the 
e  piipil  hiniseir  after  majority,  or  rf  <bt  Beit  beir 
leath^  to  mk^nrupt  the  umpBgeawenl,  if  thej  were 
►ersona  who  had  been  tutora  should  continue  to  act 
proprietor  for  the  time  i  bat  SA  this  manner  tfeej 
vIve  the  obligation  of  the  oaiitillBer.'  Tkat  \km  a}}- 
was  not^  in  the  orJinarj  si^nse  of  the  wordi^  a  joint 
t  of  tutors ;  it  was  the  appointment  of  three  indlvi- 
perfcirm  the  requisite  duty  $  and,  in  alt  flttch  cases, 
eculiBT  confidence  was  implied,  no  one  or, more  of 
rom  the  reiiU  Such  was  the  rulefis  to  ai^biter?,  and 
nissioners  of  all  sort*,  whether  public  or  private, 
ct-'ptlon,  in  the  ease  of  testomcirtarf  tuloi^  in  thia 
^pects,  served  onJj  to  strengthen  tl^a.  gef  ^iral  rule* 
Stair,  which  had  been  repeated  hjr  Lord  Bank  ton, 
upon  a  supposed  analogy  beiKt^n  tul4rs  testameTi- 
,  WS3  thought  lo  be  erroneoua;  aftft  If  m#hl£  upon 
urt  of  Exchequer,,  and  suppoa^ig  it  to  be  the  same 
Aj  applj  where  the  glfls  had  been  madefn  the  or- 
onim  or  surrii'orBhip  specified' in  4li6  g^Q^  while 
eterrcd  to  related  to  the  liability  of  tutors,  nrho  had 
ty,  and  others  had  been  erroneously  reported ^  as 
Watson,  Kilk.  compared  with  thie  repoit  given  by 
ly,  irere  governed  bj  specialtiea  vkkh  'do  Hot  oc^ur 

Jl   .a     -  ^ 
.  t '      » 
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24  January  T 


GEORGE  IRVINE  akd  MARGARET 
SHEPHERD  '•  "«*iin; 
''■■■."  agtthut 

DUNCAN  M'LAREN.       f 
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ARitTSsTMrEi'r'r,-— PEKicmAL  and  Tuansmiss 
— The  annuities  payable  to  the  widows  of  par 

'  sekoolfna^ers,  out  of  the  fund  established  for 
relitfby  statute  47  Geo.  III.  c  84i  are  iiabie 
arrested. 

Iltf  t)ie  47th  year  <tf  his  late  Majesty,  an  act  was 
€18;  eiititkid,  •  An  Act  ftwr  raising  and  seeuriog  a 

*  Ibr  th€  relief  of  widows  and  children  of  burgl 

*  ^paroehial  schoolmasters  in  Scotland.'  The  prov 
6f  this  statute  are  compulsory  on  all  the  schooling 
t^  whom  it  applies,  who  are  &ereby  obliged  tc 
tf ibtite,  in  one  or  other  of  the  clashes  tlierein 
tS<Mied»  to  a  fund  about  to  be  established  for  the 
pd^^^^tieemng  «i  anHoity  to  their  widows,  va 
n&^mbunt  fh)m  h.5  lo  L.iS  per'annam^  accord! 
Ih^  db^  to  which  the  contributor  may  bi^long. 
><^TI»6'  i&te  M*  •l^epherd,  schoolmaster  of  the  f 
d^AI^,Hhe  husband  of  one  of  tbe  suspenders, 
sPei^tkrHMrtM^tdtMs  ftind  in  the  third  class;  aii 
widbi^  #is  tliereby  ehtined  tb  ^ii  anmiity  of 
after ^ii^eath.    ^ 

^  ^^I%tii4aiW^r,  MftLarfcrt;   Beihg  a    creditor  of 
Shepherd,  used  arrestments  in  the  hands  of  the 
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?/aiid  t!ierel>y' attached  the  two  ye«8^*^^^  '^ 
Mrs   Shepherd  on  the  Ist  Septem-jrvme,  ac.  m 
St  September  lSft2.     Other  arrest^  **^^^ 
cm  by  othefC|:c^1pfn|S\9nd  a  multiple^  ^m^^^ 
sed  before  the^heriff  of  Stirlingdiire,?^::^^^ 
Mr  Irvine/ in  whieh  M'l^wqe^  i^as 
fund  ij»  medio,  to  the  extent  of  his 

g^ve  a  chm^  lx)th  to  Irvine  and 
pen  his  decree ;  and  bills  of  suspen^ 
ted  for  botli  parties,  which  were  pass* 
^e  of  trying  the  question,  whether 
Irs  Shepherd  in .  this  fund  was  arr^s- 

dinary  took  the  quest^op  to  rfrport 
IS ;  iu  which-*— 


rs  j^^d^d—That  the  fund  in  ques- 
ary»  and,  therefore,  by  ^cmmdn  law,^ 
ilienated  from  /the  parties  for  whosn, 
^tablished ;  Uirietant  voct  Aliment  i 
lieg.  15,  f  7;  Eni.  Lib.  i,  c^  6,,f  ,7^ 
;  of  the  statute  was  to  establish  ;qi;ii 
support  of  indigent  widows  of  scboaU 
It  its  whole  poliey  and  end  woiildibfs 
^ere  allowed  to  be  attached  by  tl^eJEP 
t  in  the  sinnJar  case^  of  Uie  aniHiitieti 
vidows  of  tdergymen^  from  a  fund^ef^ 
e  Hiaaner  by  PajeliAtneiit,  the  Court 
they  could  not  be^^  as^igoed^  ^  a}t|9^cnBtgh 
y  provided ,  tlmt  tbey:  should  {»of  be 
said  iiothiagiibimtaGi3ign«$|MW9;tiIMia^ 
son,  19th  ^ayJ.791:^Jjrpr.  10^41^  ,; 
oDsuf  a  similar  nature,  fu«h;af0ffi|9ei*a 
tni//ia\  p.  5^)i^^e]9J^i^femims ; 
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iw^iitiSt!t.  MatMiirdhl707,i^W«wr-Mbl'.  10it9«);  and  si 

M'^^      Wiige»<fir«*;  B.llt  «  6.  f  7)^ eottld  Wt  be  attac 

Arrmimit     ari-eMment.    Tbafe^ifimkttKtidiMaiHidbequeai 

^^^ja  gimiiittr  aT  fliiir  itittd  to  1119  i«id0le,  tod  dcd 

idhftientay  Ibid  ttoC  sttlM^ble  fw  U^^ebta,  « 

dttatioH  vuBld  Imv^  basn^Mtttl;  and  that 

gfelature  had  sufficiently  expressed  the  same  in 

fty^  dedanng  ibat  it  was  m  fimd  for  the  mippc 

maintenance  of  ixidigent  vidoirs,  aad  by  com 

all  the  psxochiid  sdioolmasteii  t&  ooaAributa  to 


The  vbR'ger  aAiwerid^^Tbe  ordimry  rule 

is,  that  the  whole  of  a  person^s  estate,  from  wl 

sburce  it  tnay  be  derived,  is  liable  to  be  attacl 

the  payment  of  his  debts ;  ^nd  Hie  instances  of 

tion  are  only,  1^^,  Where  the  fund  is  in  its  oi^ 

tare  alimentary,  of  wbkb,  p^baUy,  the  only  in 

rwc^msed  by  the  lenvit  of  this  oomitry  is  the  c 

servants'  Ivagea:   3i%,  Wlleit»  it  1|M  been  di 

to  be  alimentary  in  th^  origfisal  coBStitution 

right ;  (Sikiir,  Lib.  iU.  tit.  1,  j  ST  J  which 

case  with  annuities  to  widows  and  4»di^rs,  wh) 

dedared  to  be  alimentary  and  not  attachable  for 

by  the  grdnttr#  of  the  right ;  Laird  of  West  ] 

V.  Laird  of  Morriston,  27th  Mandi  I627»  Durie  \ 

10,368> ;  Btnruil  tr.  IXike  of  Douglas,  16th  Dec. 

Bruce  (Mw.  10^400^^;  Urqnbart  ft.  Douglas, 

Dec.  1788t  Kilk.  (Mar.  10408);  and  M'Gregor  it 

tees  r.  M'Gregor,  2ad  Jan.  ISSO.    fioi  all  these 

tfa^  pirovkion  was  expressly  declared  ten  ibe  alimei 

The  anmiity  of  the  widows  of  ckf^men,  & 

taUished  by  statutes  17  Geo.  3I/c  li;  ami  19 

IIL  c.  SO,  fbll  imdei^  tiie  same  olaSs  ; '  ^  becaust!, 

these  statutes  declare' thilt<  the  amuittCies  are  ali 

tary,  and  shall  not  be  attachable  by varrestnisiit; 


MmT4»ismmtm^ 


m^ 


leemwm  mg^mm  pf  the  law.  i^J^i?^  ■ 
*-  idaes  of  aoimiUt^  wbjcli  pi^  ^ei^pt-^ 
inacy  UabiU^  for,  4ebt;a»  ^re  tjiio^e 
2  interest  is  coBipeno^  ^y  haying  % 
to  Uie  aerrices.  of  tbe  aii»ui^nt9«, 
ifith^  officer's  half-pay  and  othev  f^, 
0  giyen  to  imUie  aervaota^  It  i^ 
present  ease  does  not  fall  under  any 
[ia»  and»  theief(H:e>.  the  diti^.niy  npryst 


^-i-The  statute  by  which  the  fund  was 
nt  dedared  these  provisions  to  be 
bas  it  exempted  them  from  liability 
pr  debt*  It  ia  very  true^  that  it  im^^ 
nj  contribution  oi^  all  schoohni^t^^, 
dedaratioa  that  the  fund  should  not 
w,I  do  not  see  how  this  can  plaee  the^ 
and  in  a  more  favourable  situation 
have  been  had  this  been  a  voluntary 
by.a  husbend  to  bis  widow,  without 
a  the  constitution  of  the  right  that  it. 
Lachable  for  debt*  It  is  plain  that,,  in« 
proviaipii  might  be  arrested  by  the^ 
Btidow^  because  the  only  clrcums^nce^ 
it  fremr  their  dil^^ence  is  the  declajre-. 
bet  that  it  shall.  H  alimenl^ary  al^l  not, 

!the;Widows  ef  dergjTnen,  thcf  statute, 
e  -:fot)d  shaU  not  be  arrestable;  and^ 
»fH^[it^w$|aJd,  liftve  be^n  very  e^ptrapr* 
^batre  ipi^^^oifL,  ei^  aieiflQatioil  of  it,, 
nte  terminum^  which  would  have  been 


w 


m 


DittiftjifeW^^ 


^rr^imenL    in  the  case  of  M'Kenzie,  19th  May  1791  iJ^*.T\ 
^;j^!2S^  fitich  dedai^on  in  M^' lit^ti 

blishing  the  schoolmasters*  fund.  As  to  sei 
wages,  their  exemption  from  liability  to  diligen 
I$6sids  plainly  Upon '  the  interest  and  privilegfe^  < 
ittaister;  He  is  a  party  to  a  mutual  contract ;  a^ifl 
titled  to  have  the  services  of  his  servant  iii  retti 
the  wagiBS ;'  and,'  if  these  were  alldwed  to  be  ari 
tie  servant  Wdirid  lid  longer  be  in  a  condition  t 
t6tm  hU  part  df  the  contract.  '  This  case  I^  thei 
veiy  fitlmilar  to  those  where  the  puUic  interest^  < 
of  third  parties,  is  concerned. 

iM^dJitsHce-'Cl&h.—'l  am  rather  of  a  diffbre^ 
nion.  I  am  quite  aware  of  the  discrepancy  fc^ 
this '  i^tetttte  and  that  which  eStablisSies  the  foi 
tfie  widows  of  ministers ;  but  I,  hevertiieleas,' 
look  at  the  object  of  the  legislature,  which  fi  ^ 
the  skihe  in  bbth.  The  statute  imposes  a  comfit 
contribution  on  all  schoolmasters,  which,'  1)1  lii^ 
ntbn,  makes  this  a  very  different  case  fixstti  tlikt 
vWtintar^  provision  by  an  individual.  ^'^^^J 

The  preambie  of  the  act  ileclares  the  ir^treftt 
'  df^nce,  and  necessities  of  the  widows  otidH6^ 
*  ters  ;*  and  it  goes  on  to  provide  for  their  ^  i^lief.* 
this  certhittly  makes  the  fund  of  ah  diilTeilt&^iii 
I  tliiiik  the  case  of  M'Kenzie  t.  Morriisosi'df  ^ra^ 
pottantefh  thfe  question ;  because,' although  ^Itift^ 
tffetf^iSose  trpbh  the  fconstrnctibn  of'tiife'iiify 
Ministers'  Widows'  fund,  the  Court  f6ttiitf;<fiid*P 
thWfyiid' was  not  assignable,  althougii  the '^^tro 
mJOfiife^^ut;  isslghaiidnb.  ^    -    '^^^^^  ./.obi  /; 

Z^iftKftma^^tbncOTre^^ 
said — It  might  be  very  desirable  and  expedient  to  ( 
to  a  different  decision,  and  to  find  that  this  fund  ii 


^,thiis  efli»|iajr  4ixWe<Jf  #ff,<?W^ 
rdedslpp  of  t|ie  oU^er  J^udges,  ,;^q^ 
10118I7.  in  the  following  oji^iiioqf  <frr\ 
inion  that  this  fund  is  arrestaj^Ier     >: 
blic  fund«^  ^nd  fimopt^  bQ,a$$ixailAt€|i^:  . 
[i8»  iwr  the  p^y  or  ]tM4f^pQjr;of  C#CWftf 
4ge^  or  any  pthw  <^  of  (^m^^Ot^ 
r  or  duty  is  tQ  be  perfornied  ^  thf.» 
ler^t^n  of  whichthe  pgyioTiSalajQ^ia 

is  purchased  by  the  hushpsd;^^^-^? 

and  must  be  goTerned  })y  th^e  sam^v 
Ltures  out  of  landed  est^tesp^pr  F)ra^r.! 
If  settled  out  of  the  pei^o^al,  fw^s  p|: 

id  had  left  his  widow  th^eUfii^nt  of  ^ 
I  i}fmdf  yielding  an  annual  renlb  tp  ik^ 
3  this  annuity,  it  would  have  beenw- 
this  husband  had  expressly  defi^^^ ' 

lot.'.  •  ,...,::,<- 

T^k^teEs  liad  in^«de4  tljat  ^fmi^  efrf 
giyen  to  tjxm  aniwiiticis,  ti^,  ms\^  I 
i^.le^iBUpffxe  lot  mk^J^  sppiPpf^^ 
)H^,'as  wouJW  Hve  bom  ;M?f5?ssftfy  i^ 

und,  and  by ^,1(V^4t^  ^,]^  ^^gSfi^,, 


4Xn 


jmemiom  (WTSE 


^  ith  saidtbat  tli«  Court  fWid'Oie  Ministc 
^  ^WB*  ftuid  i»  not  ns^ignable,  tihbagii  the  a 
^-BByB'tn&t  dfr«steible.  But  &h  wtts  because  tb 

*  considered  that  tbe  act  would  othei^ise  be 

*  evaded — for  a  creditor,  by  imprisoning  the 

^  would  extort  an  assignation,  and  so  petider  t 

*  vision  against  arrestment  nearly  useless. 

*  But  here  there  ia  no  evasion  of  any  statu 
^  isiatter  being  left  to  the  operation  of  the  c 

*  law; 

'  2%^  Cauft^  aeeonM^gly,  found,  that  the  tm 
anheataUe  ;  atkd  remitted  to  the  Lord  Ordinar) 
tide  any  oth«r  points  that  might  iem4iii  in  the 


l40iid  Osdinanr,  M^Kmde*  Act.  Coekinm^  S 

J.  Hammm,  Alt.  Dean  of  Fa£.  (MmKr€ 

MiOer.        /•  Wotlierspoon  and  J.  Dictde,  Agent 
CleA.  ■  i: 


SECOND  DiriSION: 

No.  LIV.  e^  January  li 

M»s  WADDEL-LBCritD  *" 

against  ' 

Mils  BUItNBTt.  ' 

Pactoe.— Teubt. — NoaitB  OfviciiiM.^~Vpc 

'    death  or  resignation  qf  trusted  on  an  ha 

'  estate,  no  one  h6iti^  ^ien  entkkd  to  ttisume  t 

Jke;^  Cottrt,  on  the  tt^fpUeiaXio^  dfa  parfy  h 


irtrwSl  tpfoiktt  iijftefer  im  IketmiU**^^^^ 
tving  t^  to  eiMr  mt»  mmedim^'"^^        '"■ 

lU»et<imt»i<»€^ltpOmiifktt0t«.  Factor. 

Bacon  hAvii^  putohavdd/  utaijudi^T**^^ 
Usaa  JfAnMotL'a  life  iaterett  in  ^^d 
iiilloii»  togedieririth  certain ^aK(jmii^ 
lobged  to  8&r  WOlkm  ki  f ee^fi&mpl^ 
^H»Dveyatice  (in  1882)  of  both  tbes^ 
r  of  his  brother,  William  Bucon  fiton^ 
iison  Barr,  obBgingf  tlie  tittfvi^or  of 
M  of  the  jmd^cttaM  of^  ite  other  bei. 
^ttmt,  whicih  itis^dedwied^htfaiiib^ 
fe  oft^r  Wmiam  Johnston^  and  there- 
asteeflf  are  re^e^ed  of  the  didigaiibnd 
hem  in  the  execution  thereof^  to  as^ 
Lstee,  to  be  ncmiinated  by  Lady  John- 
of  her  danghtera.  The  purpoaea  of 
nerAly,  ftrst,  that  the  trustees  should 
parities  to  Mrs  Waddell  Boyd,  or  any 
L.59999  (being  the  amotoit  of  the  pnr- 
'  a  bond  of  redeemable  annuity,  or 
if  necessary,  to  apply,  in  payment  of 
)  prices  of  the  truat-subject  (which  the 
power  to  sell)  and  the  mte  in  pay* 
rest  or  annnities,  and  other  burdens 
etiBg  the  trast.  Seemdly^  That  the 
or  the  residue  of  the  prices  of  the 
oahi^be^pplied  aaan  alimentary  fund 
on,  in  the  first  instance,  and  after- 
c  c)#lreiBi^  if  ahe  predeceaaed  her  husi^ 

far^lldd  beeb  iii&fii  in  4he  midntai}ed 
ui|)i<9^«ap!iai^)  exocufed  two  hei^table 
\vx  of  Mrs  Waddell  Boyd,  for  the  sums 


.^  J| 


If*  '* 


: 'I  f  •••.•■, 'a., 

i 


^I'ln 


M'M 


'iV'-i 


U9 


/msnopmwwim 


^fftip.JBu^*ib(tii9^  redeem 

F^iei^,        WmmaJ0lkrmlm'§  Vt^  ia  •^MiAontioii  of  i 
^^*^  9ihJnmi  m^  aboBdmid  dispos 

^'^  McttfeHr  <>i!W.tiie^«iif»teil0il  liiid*  .&r  the  re^ 

4ttm  (Of  IkSOQQ^  Bf  Ote  fonpet  d0^    tlie 
obUgatitheMtket  toiafe£^ai9  d^  th^ 

famds ;  and,  farther,  a$8%ii  the  rents  to  her  du 
lilbr  of  iSir  ,WiIliMi  Johnston  and  tbe  iion^red( 
of>iiie  Anmiity;  and.gMnt  fidi  pdirer  to  her  1 
into  pdssMsiaiit 'and  leirjr  l^efiwUiii  laase  the 
^aludl  £dl  to  nwke  regnkur  {wy^  her  ai 

*  dsdaring  {larticalarl^that  di0  may  enter  c 
f'Partaof  theforteaid  landt  and^thfin  as  st 

*  think  proper;  and  that  she  shall  be  entitid 
^  diMst  fliaMlarits  of  faetortf  or  fefStiTari  to  be  s 
^  ediyjr  bef^  «nd  all  other  reosonaUb  pharges ;  a 
^^  ahfidiallpotthe  liaUe  to  da^u^t  diligence ;  ai 
'  be  liable  OttLjr  for  the  aotual  intinftfiasions  of 
f  nBd  her  facials ;  and  that  die  ahayiquit  and 
^^lOftaeasion  at  pleasnre/ 

By  the  seoond  deed  it  is  i^rovided  that»  if  tl 
teea  shall  fail  to  make  payomit  of  At  sum  bo 
within  six  months,  after  notice  given  to  them 
tender^!  ^  then,  and  in  that  case,  it  dmll  be  \uy 
f'  Bhd  in  the  poller  of,  the  saidrCdtherine  W 

*  Boyd^  or  of  her  foresaids,  immedfiiediy  after  \ 
^  piAptioii  ^  the  sdid  six  mootilifl^-  and  witlio? 
liittimatiQn  or  proeees  of  la«i^  fifrllat  effect, 
f  add  diipose^  in  vhole  er  lis  lots;  >of  the  f( 
^^lalldB»''&^;  '  they  b^g  eft^^  upo 
*>Me(et  of  fbe  price  to  be  given  tiMEiifiir,  tb  ho 
^  count  and  reckottiilg(  to  iltf  dr«ni4Edn»aids»'  & 


JLim  afr  SESSiON^. 


PkUl 


t,    Lady  Johnston,  in  t^tiMMilVtee'^JJj^JjJ* 
ted  a  deed  of  nominnti««a4if^<Rcll(^.B^<i,>(pllu 
s  trustee,  in  room  of  .^fle  1te«a«Ml.  "^'^^      """ 
■ed  b7  a  deed  of  assumptlJai|nflii;1j£-Facfon*^«'>-^ 
ibjects  of  the  trusty  exemiUffi«^.J&«tr^J!~'^'^ 
self  and  Burnett,  ^  tni8«»,^|to(lr4lte  ^'^  '••*' 
i¥or  of  them,  and  their  «ia%dlle(Qifiir 
ict  the  purposes  of  the  aiijgitiitktMil*- 

^ed  the  trust,  By  dec1af%)gi%ijmnto« 
lett  having  become  botliid)tto  wA^^e 
obligations,  to  pay  L.6fl9^4o^Q(}aiiiiit 
ainst  the  trust-estate,  aiiicl.M  ^nht 
>  bond  of  anntiity  of  L.tlS^idiafti^ 
[i&ton's  life,,  secured  overthe^  ntiii^ed 

ind  interest  due  to  Mrs  BojfA  kasiing 
paid  previous  to  BiirnettteiMfaiiRCl- 
md  she  having  in  consequ^iiail'sahrdl 
BarTj  which  would  have  tntitledSiid^  1^ 
tailed  lands  to  sale,  Biiniett  iWlMidli- 
er  his  personal  guarantee  (Na¥»JA|p0) 
regular  payment  in  future;t>lito(;felail- 
rt,  but  also  of  the  principal  isumifttite 


e  course  of  his  raanaf^eineiifti  BttnmkHi 
Lady  Johnston  and  the;  tnifit-feitote 
mt  L.2000.  ih    i.   :{ 

mstances,  Burnett  havingtdiQjirdttWmi-^ 
esented  a  petition  to  the  CmikmSMibg 
m  of  the  trust  affairs,  aiJKl^fllferfejEiDre; 
appointment  of  a  '  judiqi^/jjebWfeOn 
U  the  usual  powers,  ni}Qik^i^iSSixigi$m^ 
\{  the  act  of  sederunt,'  r  U;:^,  tiKXro  ' 
this  applicatiun,  it  was  iftlpMS  ^1^  it 
ry  careful  and  economical  |||fWj^ftB!l»ttt 
Ee 
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^^.^jy  of  Ite  ttMrt^slite,  Hkth  as  might  be  expected 
Jto^de  Bofu  juAiiial  fector»  that  the  rental  could  be  made  t( 
Aeanitosl  burdena  and  charges  upon  ft,  an 
meahs  foriiltimately  Meeting  payment  of  Mr  I 
ddims. 

Thia  waanoC  aH  a^^plteation  for  s^questratio 
Mndd  that^toftgbj  to  Sir  William  Johnston  j 
V^^ed  in  Ma^  )Ba€on*3  trusty  but  an  apj 
which  the  due  execution  of  the  trust  itself,  foi 
Her^st  6(  ttll  tbfl«f«fried,  rendered  ueces&ary,  1 
^fettfcaViugteft  HO  document  nominating  a  t! 
Ilttet<eil*d  ftito,  *»<d  thfere  not  beiiig  in  the  trust 
4^^  of  iisMMApl^d&atif  destination  to  heirs,  fai 
tHIsti^es.  Tke  potrers  of  the  Court,  under  & 
t^i^an'ees,  lb  titaoe  a  factor  i<?  unqueslioiFiab] 
founded  on  the  common  law  and  practice,  sai 
by  a  seiries  of  jH'e<5eaent8 ;  Sfair,  i v.  50,  $8,  Ei 
22  atfd  2d ;  1  Sell,  82  ;  Andersons,  Supplica^ 
Jtme  17^,  -FWfe.  <i(for,  7439)  ;  ^Votherspi 
Oth^i^,  J^tSttoneta,  15th  Dec,  1T75,  (Mor. 
6rttit^ndOt*ei^  Petitioners,  13th  Feb.  and  2 
1790,  FW.JDfe.4Jmar.  7454) ;  Busbj^,  Pefitic 
Teh.  1*25,  j&  «irf  D- ;  Alexander  and  othe 
ffebw  1SS4,  #. ;  M^ir  and  othem,  6th  July  li 
Christie,  Sd  Feb.  1827,  »'&• ;  Douglas  and  otl 
Jtkly  1'82«.  I 

Mrd  Bo^d  bas  neither  title  nor  interest  to 
this  application.  She  is  not  in  possession,  and  h 
no  reqidsi6on,hi  totals  of  her  bond ^  entitlinj 
sell  the  inientxillledland8  ;  nor  are  there  any  ai 
anniritf  or  interest  dne  to  her.  The  petitio 
effered  ^n  nndcrvibted  guarantee  for  the  regi 
ment  of  tHesieaiima;  and,  at  all  events,  tlie  g 
of  thepray^  of  th^  petition  cannot  in  the  h 
gfeeSi^joi^'her^ietirity, or  interfere  with  any] 
il^  OK  1^  ^Mit  -for  recoverf  of  her  aunuitj^ 


^ 


OP.&E^I(J9i- 


^i4< 


tbebood,  or  intereEitiMmPimB^9» 


>  so. 


^•n  ,it" 


■j:U 


netU         ;;jfl 


Mrs  Boyd— This  agpl^i^i^  Mim^FaJ^. 

incompetent.  Its  effect,  if  ff^tJ^^^"^^ 
persede  the  trust  mtf^T^j^gfin^pij^t  q^Or  '''rutL  ^' 
Lvest  the  respondent  jpf  t|ie^  ^^Sk^,  <^ 
iiauagement  exjiressly;  co^erred  Ujp^ 
able  securities.  She^  J3.iio^  |i^  t^ 
>vided  for  by  the  hon^  o(  ^xntii\ty^ 
igiiing  the  rents  of  the  entailed  estate^ 
ill  the  event  of  tlie  trustee  iailixpf  i^ 
yment  of  the  annuityi  t^^  rjesppnd^j^^ 

to  enter  into  posses^o^^  and  U>  ^^ 
the  ex^uce  of  the  trus^est^ ;  foi;  i^ 
\ay  that  there  are  no  arr^iai:^  yf  int^r^ 
spondent  having  i4iil€4  tp  abtain,ja^y 
ijigeHieiit  with  Mr  Burnett's  represent 
e  regular  payment  of  l^er  j^of^ty  ia 
ids  to  exercise  her  rig^it  to  appoint  a 
already  raised  a  sutiim^ns  of  :f;nailli) 
ist  the  tenants.  .  . 

nistance  is  wanting  i^  ,tlii^  p^se  tj^ 
it  an  application  fur  sequestration  of 
ointment  of  a  judicial  fiMHotu  In  piirr 
here  no  competition  of  diligence  affeo 

;    nor>  according  to  the.  petitioner's 

are  the  entailed  lands  (which  fornx 
^-fourths  of  the  \i  hole  property)  c^iar- 
(ia  the  words  of  Mr  Erskine)  *  ^i^al^ 
il,  to  their  value ;'  and  with  respect  tq 
;r  late  husbaud,  he  was  npt  jbljx  h^viUir 
ill,  and  never  was  infeft  in  these  lands ; 

and  56  ;  ii-  Bell^  306,  4th  edit.     ,  ^, 

'  ,  -    '     •  ■  ■' !«!  ';;^  rtj 

iife^Ckr^  said-^If  tlie  fy^ipiitiop  \^^i:^ 


it 


4U 


tmsm&m  of  nfE 


**>ii)i!?'  ^^^  sequestration  of  the  particular  estate  of  Hi 
Boyd «.  Bur-  would  have  no  power  to  grant  it.  But  it 
pears  that  the  db}tet  is  different ;  and  the  Coi 
the  practice  of  appointing  factors  in  order  to  f 
a6&^  tb  ^JtfBllng  trusts.  The  prayer  of  the 
musty  however,  be  amended. 

Lord  OUfd&e  was  of  the  same  opmion. 
spondent's  situation  will  not  be  altered  by  the 
ment  of  ^  Judicial  factor  on  the  unexecuted  tr 
Lords  PUmtty  and  AUowmj  also  coocurrec 


IWtt. 

Faolor, 
cturn. 


*  The  prayer  t)f  the  petition  bein^  dcicordingl; 
thus— -to  name  a  judicial  factor  on  *  the  tru 

*  oYer  the  lands  of  Hilton,  as  the  said  tru 

*  in  the  person  of  Mr  Burnett' — the  Court  g 

*  prayer  of  the  petition  as  now  amended,  r 

*  the  rights  of  the  respondent^  and  decern^* 

Mr  Barr,  in  order  to  obviate  the  necessil] 
pointing  a  judicial  factor,  offered  to  resume  i 
of  trustee,  if  the  Court  thought  this  proper ;  1 
Lordships  were  of  opinion  that  this  propositi 
not  be  entertained.  ^^rrnh  *j 

Fm  the  Petitioner,  DeanqfRac.  (Monareiff)  Skene^ 
ter.         George  FarquharsoUf  W»  S,  Ag^nt, 
Hespondent,  T.  H.  Miller.     IV.  Stctcari,  W. 
For  Barr,  J,  Dwihp.jun,        F,  Clerk. 


Jib    ; 
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i    ji*   ^uiihii   biin  J: 
:;no)ijJ!>3t9tiiihdufo, 


mmiy(mc9mmn> 


All 


tf  CUNINGHAMB,  Ewj,    >  \      V 

against 
LEXANDEE  CUTHBERTSON 
>  WII-LIAM  BROWN,  i  ^  , 

nd  obSg^akm  ^rsliuf'J^^m  aUpff§^ 
teineh  or  mmUtefs  Mtipffnd,  /wfi  )0f 
nil  ikm  e^mkigf  amtfiiMfd  iu  a  cfin^ 
ds  witkfmt  the  teimU-'-^/knnd  tQ  ^ 

augfnentatwM.    • 

m  prapiieton  of  the  five-iii^k-l^nd 
ngniuir»  OQW  belonging  in  property 
Duvayed  two  small  portions  of  it  to 
ithors*  TJbe  dispositions  coptid^ji^ 
use  of  absolute  warra^ice  *r-«^^.^d 
igreed  upon  betwixt  the  said  David 
er  and  ]roanger>  and  us^  that  the  sail 
>sside  and  Bairdsid^,  should  be  i^ee  of 
nd  or  miiHster's  stgiend,^  in  i^^pect 
iken  the  whole  burden  of  the  teind  of 
rk-land  of  Xiangmuir^  and  design  that 
1  remain  upon  and  be  payable  out 
r  the  said  fire-merk-land  called  the 
rmuir,  presently  possessed  by  the  said 
n :  Therefore  we,  the  saids  Mr  Wil- 
[leth  Cunninghams,  spouses,  with  one- 
iking  burden,  as  said  is,  bind  and- 
;irS|  e^e<;utQrs».a»d  qu<^;ee8orSa  to  wa|v. 


I)« 


BffeJ^iBiSif  ^^iP'^^ffliJ 


Cuiihighame 
v/Ciithbert- 

TeintU,      " 
IVairdruHce.; 

Stipend. 


27^^»-  *  Wtft  ttife  feiftii^Ili^a  Hk*it«)ii,*  eyWj^^afti 
** firbWu,  fii8\sp6tise,  atitinj^thdrliffetimeSi  -k 
'  their  decease,  the  said  David^  FteWttbAA,  y 
^'ttiid  his  ibre^ids,  from  all  )^ftMmt  i^f'^f  • 
i  fnt^isfef^  "st^tia,  f^irth  of  th<^  ^liid  la^ 
^;Moid^ide  atid  Baii^dside,  in  all  tlni^  tx>bhigC'^ 
The  dispcWtibn  also  eontaind  b  cSth^mca 
whole  estate  of  Laiigmuir^  in  '  security  of  thS 
trarhinrfice,  in  the  following  teiros  ^*-^'  A«* 

*  said  Df^vid  Henderson;  d<ier  9iM  ymtifger^  t 

<  spouse,  your  and  their  foresaids,  their  furder ! 
^  arid  fteeddm  from  fk^  ^dnds  ato4 ' iftihister's 

*  fuTth  of  fhe  said  lArids :  Th^^fone  Ve^  the  s 

*  Williara  and  Elizabeth  Ctolihittghattit,  spous^ 
^  orie  bonseni,  ahi  taking  buiVIM  as  said  is,  h 

*  oblige  us,  con|uiic*ly  ani  sevcrAlly,*  t)iir  heii 
^  cutors,  and  successor^,  td  Wftifai^  for  the  saii 
^  Henderson  and  his  foresaids;  and  we,  Mr  ^ 
^^aiM^U^abeth^nninghAtni^.^JEto^  do  hei 
*'  sig^  aiid  dii^poiie  to,  and  fti  fi^f^s  ^f,  the  sail 

*  Henderson,  younger,  his  heirs  and  rfssigneeF, 
^  all  and  haill  the  said  mailling  of  liangmui 
>  hWises,  biggiiigs;  ya^ds,  pafts,  ^mrles,  pe 
^  flieifeof,  laying  as  taid  is,  iind  tilftt  in  sped 

*  t*an^Mce  of  ssfi^  lands  called  Mo&sid*  and  Bii 
^-^^fitom  all  tynds  or  minister's  ikti^nd  to  bepai 

<  thereof ;  and  in  casie  it  Ahall  happen  that  tli 
^  ^^  the  ^d  Ittnds^^ya'blefUrth  theret^f,  shall 
f  %ed  fi^cmi  19i«  s^  IMvld  f^en^ei^n,  elder, 
A  dpdUH*,  fell  A^  daj*  i)f  Wieir  IPreti,  Hjt  aftei*  i\ 

-^  ti^aAe,  ft<t>mihe'8am  TU/^id'M^ikmn,  jom\ 
>»fhi8  foresaids,  Hieii  and  in  tKaC^(MB(|>^hey  slii 
^ifull  dttd  'fi^  i^e^ressi  |«g*rtAiJ  fei«iq^«t€ess  in 
-n^tm  Am«h  «f^tMW«Mft>ttS«^'^^^  renff 

;f  ^aHA^Ites'k)! ^iM  Md  AkiUfbl  >«^>^ZJongm^i] 


^ 


ouRT  OF  mmoBSn 


filf 


5ter*8  stipends,  at  9b«U  l}»|)|m  -to  bf^j^y 
I  is,  proportionally  mApTQ  r«/«  «flfeurci«,iarii«m 
ivietion/  :;J^p^ 

J 13,  the  minister  qf  ^  pftqi^  obtfunr      

Lion,  which  was  foU^iF^.  bjT*  <*^<^^  ^l^iidiai, 
16,  decerning  the  pQrtiw.i^iQUgmeOK'^^/'''^ 
to  the  land8  of  th^  4^<W(|W%  '  tp  hf 
uningh^qi  of  LangqiiMib  ip  t^TlAS  of 
^'     That  decree  pM^  m  f l)9?IIW  «f 
other*  who  wai^  ih^A  V*VQmmm'^ 


^oer  succeeding  ta  -tbe  prop^TtBT  m4 
itle,  he  raised  the  pf^am%  HCtiaa  few 
^ove  decree  of  locd)jty  in  «Q  fw  99  H 
8,  on  the  ground  tk«(  tll9  wimriQ^» 
iS  insufficient  in  law  tp  ^ntitjt^  tlp/9  9fli4 
laim  relief  of  augm0pt;«ti|in9  fr<>m  tb# 
is  predecessors,  or  to  ^filc  inpi:^  thw 
>m  the  stipend  e^igili^l^  ffioja  tl^  4t^ 
at  the  da^  of  the  PiSfl^Ml  iHilUflKtum 


this  action,  the  l»«Ufi«(9r  pfM^JML — 
^r  payment  under  this  WArraadice  wil9 
y  years  after  the  date  of  tJ^^  pw^n^f 
i  for  upwards  of  Qig^^  yc^ait^  Mitew 
iiBposition  to  the  d^nd?r'9  predeees? 
ms  similar  to  the  on^  n^w  in  ^uesitioii 
entty  under  the  CQQsi^firatiw  of  th« 
le  last  thirty  years;  a^  it  is iKPur^eon^ 
d  law,  by  numerous  49<4M.«Os»  tbiM;  a 
>r  is  not  liable  for  aiigB|efl|tajUq|is  im^ 
press  obligations  iq  feli^i^ffftW  jbraidg 
[ess  migmentatioBS  9K9:  W^tMiy  «^n* 
Ided  for.  It  was  iffW  a  Sfliimi^  oa 
that  ibe  pursuer  liCDl||^  :tiMuaa(ioiu 


4i» 


m&mm»'^if:9mp 


»l«t  J^Arfi^  ISQO,  Y  Jif«*^  l^eifiSB/;  Bilfrl  df  Hdj 

case  the  Court  held,  that  a  clause  of  mUief  i 
paym^t  of  aii;f  iem^,  ot*  any  part^df  t&e  sti] 
aH  ye^m  aiHi  terms  by-goite,  and  for  all  y\ 
tCi«AS  jn  iim^  coining,  for  ev^,  as  efiifficSeiit  t 
flft^mentatkitis  i  but  tfak  decision  has  l>eai  c^ 
ed  of  atid  deptfted  from,  and  cannot  be  1 
atfthoifKy;^  'A  eonttary  decision  wc^  pronotu 
Alexander  t^.  Dundas,  9t3i  June  le%\%  where  th 
beats,  Hmt  it  was  now  settted  4hat  a  datise  of- ' 
^M,  td  be  ^ectaiEil  agaii^t  angmtet^  srtipeiid 
^daH^  bear  a  reHef  firom  aU  augmeBtatidns. 
r.  Lindsay  Carnegie^  S7th  Jan.  1813,  f>l>bi 
if^'«lkjf,  ii:«479> ;  Hamilton  v.  Calder,  ISth  Jttn 
These  dteisions  seem  to  settle  the  kiw,  thati 
flft*dng^  the  datLse  of-  relief  may  be,  it  wfll  abl 
£^iiist  f utare  augmentations,  unlessf  wtgm^ 
a^  expressly  mentioned. 
^^  >^^  bhly  case  importing  a  contrary  dActrin< 
€he  %5Ri^tion  of  that  of  Lord  HopetoUn  afirefi 
ff^ed;  is  Low  t.  Bethune,  01st  Jan. '4801^  W 
ftiiitifded  on  hy  the  defenders  as  importing  tMI 
ligation  like  the  present  can  only  exempt  ASelk 
fottire  augm^lations,  when  he  has  coiiV^y 
t^lhds  to  the  ^ispoilee.  Biit  the  cktiseki  %bei 
£i)W1^*3  Very  different  from  the  present,  ittd  i 
li^^fM^on  brdadelr  than  almost  any  othercase  6M ! 
a|]^ttd«ri^  Very  neat^  to  a  direiit  WarraaftJ^^i 
^^^ta^Joiis.  The  distitoctifm'finnttlied  otf 
defeftd^ii  iMis  ilb«  pl^felded  iii  Ofe  t^m  of  LoWj^ 
iMy'  df^dhe  piAdt  i^ailis ;  and  the^  61Mh]ic«iok^' 
sound  in  itself^  and  ought  no^  iMWit6^i^i<^  ^ 


iURT  OF 


J 


«ift^ 


5  defeoderg  i-^  ^  i]nif  )iul^ 


?<Qi<l9.M«^ 


dispone^  laj^;.;^i|]^tbtlM  t(iMi49*i^^ 


QU  to  warrantjijad  jj^li^Yfttb<^riW¥te 
g,  he  13  bound  to  JBpU^YPfoWSi  f»tiw% 


son,  &C*  ; 


TeituU. 


i  i 


.  ^tiperuU. 


mveyed  in  this  ca^e  pc^Maisl^fJi^^ 
rids  belopged  to  ^i^flifrpropn^Pi^, 
>f  relief  is  frogpt  .p«ym»p$  **rf.Wyi 
ers'  stipend  fu^th  pf  t}{0  la^ds   i^/ 

If  the  titular  ^d  ^^ipapQ^ed  J^y-i 
d|tJie  defender  ft|t  th^ir  91^(^9^ 
be^n  entitled  ;  to  iif^t^mit  Jpe]Ui$. .  J^ 
ill  payment  of  aB7teipdrQm§t|li9}|i4ft 
re  part  of  the  toiudq;  but  bejite  tbj^ 
randice  mclu^  ipiiuafer's  ^ipepd  ^ 


'.L 


^UM^i 


icable  to  a  case,  U^e  Ih^'pre^ei^t'Jt 
don  of  Low  r.  Be^l^le|  31i(t,Ja9^ 
Ration  of  relief.^  t)iat  cp^  wjis^  v^isji 
sent ;  a(H)  tb^  Court  fo)iQd»  as  sti^to^ 
^at,  as  there  waa^xio  copy^y^P^^I 
ration  clearly  iippprte^  a  7^i7an4i<^ct 
tations  of  atipend^*'  Tk^  B^tJ^ontj^ 
rul^  this^  Ttie  dfpisiow  referred  tQk 
a  not  apply  to  \he  pi;^e^%  \  tk^y  yf^m 
L  either  the  teind^  wf^recpny^e^  .wMllr 
re  the  clam^es  of  wiM^rand^c^  i^er^fx-^ 
1  or  equivocal  tefip^  .  Puj^^b^re  tjipx^ 
ce  of  tbe  teinds;;  ^^^  (bo,  c^l^^^isai^i 
I,  and  the  m^atipnj  9^  Rl^tic^,  ^fff^ 
year  1798,  whienth?  .first  .^(i^p^^ 
to  the  date  of  this  fKrtioqi,  tb^;8^p(Bp4 
pi^id  by  theHi««^|,«>rbi#^pire4fl(^t. 
us  to  1798,  no jjaf^  o^^fbf  ^  ^^^P^ 
ir  p?irty^  ^^  ..,  j-,^,^  j  ...^  ,,,  ^,,  ,,.^ 
y  nnd  GUlies  wer^  fpr  sustaining  th,c 
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Teinds, 
SflipetuL 


irea^DMS  of  r^nction,  as  tiiejr  emwidered  Oe^ 
ame  setUcd  l^y  the  previous  decisiom  of  the  Gonrf 
cla^is^  of  warrandice  against  pajment  of  stipend 
not  relieve  from  fature  augmentations,  unle 
mentatiiHis  wepe  expressly  mentioned;  mid, 
tliAt  augmentations  could  not  then  be  in  the 
the  parties,  as  at  the  time  of  the  agreement  it  ^ 
general  understanding  of  the  eoimtry  that  mi 
stipends  couid  not  be  augmented* 

On  the  other  hand,  the  Ij>rd  President  am 
(^raigie  were  of  opinion  that  there  canhi  be  i 
yersal  rule  for  giving  effect  to  an  agreen^it  h 
dtion  to  the  meaning  of  the  parties  as  express 
supported  by  die  real  circumstaneea  of  th 
Here  a  small  portion  of  land  was  scdd ;  but  the 
to  which  the  seller  did  not  pretend  to  have  an] 
were  not  sold.  It  was  nevertheless  stated  t 
]|had  obtained  a  price  not  only  for  the  lands,  1 
the  teinds,  the  amount  of  which  could  with  oe 
be  ascertained ;  and  as  he  was  thus  obliged  1 
tect  the  purchaser  from  all  claims  by  tfafr 
there  could  be  no  room  for  doubting  that,  wfa 
titular  chose  to  throw  the  burden  of  an  augma 
upon  the  lands  sold,  the  same  relief  would  be 
For  that  purpose,  real  warrandice  was  givei 
<^  sellers  remaining  property,  so  that  tbereliei 
be  given  although  the  lands  had  been  dlspo» 
tUrd  party.  It  was  idso  a  most  reasonable  ai 
ment,  in  Uie  case  of  a  proprietor  disposingJof 'k 
perty  in  small  portions,  the  eKpeflse  of  separate 
GpAs,  in  the  ease  o^  fi^xY  d^i^wnt  purchaser 
(husavoided% 

The  Court  being  equally  divided  In  opinfiw 
requeued  the  ofuniiins  of  the.  J^dgesiofnth^H 
Piidsioa  and  perma^wt  LordihQcdictorjr  ^u{K>ti(i 
lowing  question  ;-^     <        r      --     r. '    -     - 


URT  OF  SESSieWi' 


aii 


>  the  special  termSbf  ^te^^eeift^'nf  *!£^|*;^ 
eller  and  pnrchasef  ftf  ihe  landk  infcuxiinAaai« 
lie  clauses  of  waritiiifdfce,  person tf  and ;;^^"^^^ 

and  adapted  thei*et6,  Jfee  djjinfdn'of     ' 

ra  is  requested,  ii^heAe^  thli'warfati*  ur^^..^^f^  ! 

}  augmentations  $8  welj  a*  tq  the  sti-?^'y'«* 

It  the  time?' 

e-Ckrh  Glenlee,  AB(Mmf^  PitntUfy^ 

ulowhiink,  MaekeikiMi  M^dwyn;  ^aik9 

irred  in  the  following  opinion  >^       ' 

[jinion  that,  advertillg  to  'the  Hp^iat 

eement  between  th^  flellel»and  thepwar^ 

nds  in  question,  andthi  i^t^^  of  War-f 

1  and  real,  adjust^  and  adapti^  there* 

ice  in  this  case  appKes  to  augnaeiitft4 


then  proprietors  of  the  one  Jlitft  antf 
f  five-merk  land  of  Langniuir  djiBpoa^ 
'  the  defender,  Cuthbeirtson,  ten  tterelf 
3,  now  ealkd  UabyauW,  and  to  the  attW 
nder,  Bromni,  Ave  a<«^  of  the  same.' 
tehilh     The  clause  of  warrandice  \fi f$[ 

And  in  regard  it  ift  agreed  tipoti  be-J 
t  the  said  lands  shotild  be  free  of  p^y^ 

or  ministers  stipCfnd,  in  respect  thai 
ti  the  whole  burden  of  the  teind  of  sifi^ 
1  of  Langnniir,  atfd  design  ttat  tho 
main  upon,  and  be  payable  otit  of  'that 
lid  five-merk-land  cilled  the  mailing  6f 
c. ;  therefore  we,  &c.  *irtd  and  Oblidjgci 

exeaitors,  and  eueee^MHB,  to  ^rfmH 
.  from  all  payment  of  any  t^iiids  or  ttM 
ad  furth  of  the  said  lan<te  in  all  time 

to  this  clause  of 'pisrsoniA  i^ai'ranAS^.' 
clause  of  real  w^t¥tti«icfe  iii  fa^tnr  ^^ 
fL>r  *  their  furder  see«riiy  KflflTjSiJdtofl 
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mctSi&ii^  i)p  ^UE 


Sf  iah.  J829. 


CmmntfliaiQe 
V.  Cutnbert- 

tVarrandice, 


1 


^  from  tHe  teiiiild  and  ministers'  Stipends  fnrti 

*  isaid  lands,^  fcj^  which  tbe  sellers  dispone 
^  the  said  piailiiig  of  L^ngmnir/  *  md  that  ii 
^  warrandice  of  said  lands  from  nil  Winds  orm 

*  stijpends  to  h^  paid  furth  thereof;  and  in  case 
'  happen  that  tynds  of  the  said  lands  payab 

*  thereof  shall  be  evicted  from,  &c.  then  and 
'  case  they  shall  have  full  ^nd  free  regress, 

'  and  access  in  and  to  as  mnch  of  the  first  and 
'  of  the  rents,  maills,  duties,  of  the  said  nii 

*  Langmuir,  with  the  pertinents,  as  will  efi 
^  correspond  to  the  tynds  or  ministei's  8tip€ 
^  shall  happen  to  be  evicted,  as  said  is** 

The  very  precise  and  distinct  terms  in  wh 

agreement  by  the  seller  to  take  the  burden  of  p 

of  all  teinds  or  minister^a  stipend^  aild  that  tli 

sold  were  to  be  free  from  paying  any  teind  c 

ster's  stipends,  fortified  as  it  is  by  tiie  clause 

warrandice,  leave  no  room  fiwr  dt^bt  in  our 

that  it  was  the  meaning  of  the  parties  that  1 

priistor  of  Langmuir  was  to  take  the  burden 

payments  of  or  out  of  the  teinds,     It  is  mater 

to  observe,  that  in  this  case  the  teinds  were  n 

veyed  by  the  seller.    They  remained  in  a  titu 

tinct  from  the  buyer.     If,  therefosre,  the  titul 

made  a  claim  for  payment  of  the  teinds,  he  mn\ 

been  successful ;  and  if  he  had  evieted  the  teic 

totldeive  it  impossible  to  dispute  that  the  pro 

of  Laiigniuir  was  bound  to  Teli€lfe^|he  defeii 

thii^  payment ;  and,  in  like  manner^  it  seems 

"ihaiwhen  hot  the  titular,  but  tlie  Jfiiaister,  cl 

po^6ii  bf  l^e  teinds,  the  waarttifiited  applies. 

^jf^YAJy  mehtipps  tni|iii|ter*fl  itij^en^      It  ic 

'ildtibed;  ttfo,  that  thetee  lands  ■pakLvno  stipend 

"iiint'  ^e'dlMife^  {hek'^f^;«i^NAi^wlgMpply^ti 

'^^i^iimdiii^^^^^  Hit  itU,.  m^m^ 


OUR15(.0|vl*|^*^. 


i^P 


to  he^imfo^i     Cm  f^  ii^^^j^-^h^  ^  jag,  1^0. 

Ida,  and  ^1^0  liUyser  had  obtauied  rq^ef  ^.^t^iififeei^. 

the  i^ubseque^t  gr^itit'^f  th^e?^  teij^dg;,*^"'^!^ 
hole,  to  the  miniateri  cqfvM  have  dfy ^l^-  ^,,, , 
hat  rebef  ?     This  wpwa^ye  wen,  i^i.?/i> 
and  it  i^.  preciaely  whfat  is  proyidle^ 
clause  of  rdief  *  from  all  teinds  pr  minl- 
],'  no  stipend  being,  yet  payaUe  put  of 
ese  lands. 

is  consistent  with  the  judgment  of  tite 
::a3e  of  Low  v.  JBetfaun^^  the  facts  of 
nearly  the  same  aa  those  in  the  pr<- 
nre  do  ndt  think  that  it  runs  counter  to 
hich  have  held  that  the,  sellers  of  lainds 
:o  relieve  the  purchasers  of  auginen(a« 
.  The  wairaHdice,  in  dll  ifuch  qases, 
essentially  different  from  what  it  is  in 
a  the  case  of  Low« 

:  Bruce  i^*the  Magistrates  of  Arhrpath, 
r,  the  obligation  is  to  relieve  the ,  pyx- 
eind  duty»  Which  is  totally  .  differeift 
lice  from  payment  of  teinds  or  8tipep4« 
F  Colquhoun  t?.  SmoUet,  21rt  Feb^  1798, 
o  relieve  '  from  all  ministers'  stipends 
of  the  said  teinds^  as  well  of  all  yqa.ics 
f one  as  to  dome,  in  all  time  comwg,' 
bvioudy  only  to  the  stipend  theu  paya- 
id  no  express  agr^ment  l|y  title,  pafrties 
ee  was  to  be  free  of  idl  pj^ym^ntiof 
ds,  a»d  tbat  the  bujr^en  qf  tl;^  ;t^ij^ 
ing  wmU>  be  bojipe  by  %  ^\8j^^f;^^ , 
rth  0i\ih^Ueaf%n^9  pf  T^i^p^d^,.^^ 
warf^n4teftin,a,,?p]^yeya^^  ^r)W<l* 
not  ^ijfm^f^^-^fyjf.^jfLy^  o^;^|yj 

ail  eta»|»>rAh^if|^^2I«§^,e^^Q^ 
baa  pfyayppilpeftFipg^^^f^t  .^^^'9^ 
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Wvrrandic^ 
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^l^J^  tjfceilnlwtiw  to,flBUeye  j^^  the  I 

CiinLnRhMpe  ^t*l^I^4.  t  vt-     vrftr    -ro     ?^ 

In  Alexander  v.  Dundas^  9th  Jao.  1812» 
jriw  19  lo^H^i^iire  tbe  vassal  *  of  all  stents,  i 

*  :8^vice8«  or  teiads^  stiiiends,  and  other  pu 
' '4e99»dIl^.alld  payable  furth  of  the  forest 
1  QQy  tifQe  heroafter/  This  plainly  applies  to 
then  due  aiid  payable ;  and  this  ia  still  cleai 

'  oontraBted  with  the  concluding  words  of  the  i 
Warrandice,  by  which  he  is  *  to  free  and  skaith 
'the  disponee  and  hia  foresaids  of  all  feu,  h 
'  teind  duties,  dese,  or  other  public  burdens  im 
'  time  coiDmgon  the  subject  foresaid/  This  i 
applies  to  fiiture  burdens  ;  but,  as  to  the  teii 
embraces  teind  duties^  and  not  stipends  or  au 

In  Stewart  tra  Sober tson,  the  clause  of  wa 
is  to  free  the.dispotier  '  of  the  known  feu-dut 

*  ble  to  the  Marr  family,  with  tlie  teind  dut}' 
'^  ters'  ^pend,  sidioolinasters'  salary,  cess,  ai 

*  jRiUic  bmrd^is,^^  payable  furth  thereof  precedii 
^  tinmae  tli€»  last^  and  for  the  current  year  an 

*  to  come/  The  words  limit  the  relief  to  1 
then  payable ;  befiides,  there  was  no  warrandi 
teinds,  but  merely  of  teind  duty^        ji  •  r.i 

lit  PetrJe  against  Lindsay  Carnegie,  lite  obi 
is  to  rdieve  the  disponee  '  from  all  cess,  miiiiet 
'  peiidfi,  fichoolmasters'  salaries,  and  other  d 
^  ^BGsiinibratlces,  and  inconveniencies   whatsoe 

*  feetiilg'ihe  aame,  or  that  may  hereafter  affi 
^  same  in  tlmetfon^ing/  There  is  no  warraodic^i 
]iayn|Mt  of  ^tfiinds ;  and  the  folio  wing  clause 
tlie^  inteatioa  of' parties  to  have  been  to  ^ 
the  relief  as  to  mintiters'  stipends  to  what  wai 
pftyabl^JBidtio  lay  flubsequent  buiNJens  uiionti 
ponne.  •    *  But  -im  cuse    of  any   new  law    UJ 

*  Valuation  q£  llEUiid^  with  regard  to  inii]i:iters*  ^ 


mktx^immm^ 
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ty  thfe  CTriQetfft  ifereby  dtepcMWi '  ntey  ff^"!** 


mew  other  ImrdeDB,  then  tiie  sattife^ju^,^,^^ 
IqrtbedisiwiH^.  1?^*: 

petoiin'i^g^tt  Cd|A£ind,  the  ik^ar Atii*     ^^^^^ 
ands  md  teiocls  shall  be  free  •  fwiti  J^'ifL-^ 

S8»iiitd  erirtidos,  wbatsamever'>  which 
ito^  trouble,  debar,  molest,  binder, 
tern  in  tHe  jleMeabte  ]id!sse88ion'  <^ 
fidii.  Thidgraeral  dause  coctld  ndt 
to  the  natural  and  legal  bm^deu  oii 
ig^objeet  to  a  datm  for  augiuenta- 
la  there  was  no  waaraudite  against 

f^iml  Ckdder,  ihe  disponee,  is  waiN 
isSl  stents,  tstxationq,  and  impoisitAQiit 
^11 -not named  as  named, -hnpoaed lor 
njkm  the  parsonage  or  vicarage  tei&d% 
or  )iersoii»  whatsioBiever,  at  any  Ume 
t|»t  at  the  hands  of  the  mjliister  o^ 
»t  or  to  come.'  The  clause  Tfas  opt 
an  augraentatim  of  stipend,  theiDa-' 
«i  teinds,  wfaidb  is  not  noticed  at  aU  iff 
ircandice,  and  did  not  fall  direst\y  wk* 
ere  eraplpjred.  , 

^se  eases  did' it  appear  that  the  wnr* 
inded  to  reliere  the  disponee  ^of  aag^ 
qpend.  fiat  wherever  this  is  x:lear]/ 
tiie  partiest  asd  a  dauseof  wwjraiw 
ample  for  the  purpose  is  inserted  in 
f  ekbev  by.  an  eocpresa  warrandices 
miimiBi  or  by  a  danse  admitUog  iw 
Ml,  thetCourt  has  given  effect  to.  it  m 
reen^tiH&^rtieSe  i    •; 

QpMminjr^  JKf»iine»  the  dauae  fil  waSf^ 
wumt/fbe  landa^  teinds,  mills,  &c.  f^-Qm? 
tmor  aUt9atiiin%  ^o.  (^  ^i^Jkem^.^ll 
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inta^ww.  <  ^jjj  Bundiy  other  pbrOa,  lm?de|t8»^  4^^ 

Cuhinf^ame  /  niencies,  and  eQciupl^^nfMi9.whateomCT^»  W^ 
'  anywise  debar,  &c..from  oC  ia  Ihe  Jieaceg^i 

*  sioni  briflkiiig,  &c.  the  said  lands,  mUl^.t^^ii^l 
Vsotidge^  and  vicarage/  &€.;  «q4  the  daji^gt 
Us  aisoj  we  bind,  &c.  to  wanwit  \ij!(atKM&0^ 
'  any  bygone  oess;  taxations^  and  other  pttbUci](i 
'  payable  furth  of  the  toid  lands  or  teiii4^  { 

*  samen,  at  or  before  the  term  of  Martjnma^  li 

*  past ;  and  also  to  warrant,  &c..  frotn  all  pafn 
/  any  teyhds  or  any  p&rt  of  the  ^ipend  payable 
^  of  the  said  lands  and  others  above  4ispo9^ 
'  minister  of  the  said  parish  of  Sibbalbie,^  of.att 

*  and  terms  bygone,  and  for  all  years ;  amd  ;tei 
'  tynt&  coming  for  ever.'  It  Appeared  U>  the ! 
that  the  parties  intended  that  the  dispoitee  shoi 
relieved  of  *  payment  of  any  teinds  or  as^r  purt 
'  stipend/  and  that  the  terms  used  w^e  sp:^ 
tiiow  that  it  Was  not  to  be  confined  to  the  8ti|t|i^ 
payable ;  and  effect  was  given  to  this  coutnicl^ 
dingly. 

In  Garthshore  v.  Fleming,  thcf  intention  jaf  th 
ties  is  both  clear  and  aptly  expressed,  l^  waro 
Against  ^  all  minis.ters'  stipends,  augmentatioai 
and  of  course  was  sustained.  \ 

In  Low  V.  Bethune,  a  separate  ci^ligation  of 
granted  some  time'  after  the  date  of  the  dispof 

*  from  payment  of  any  teinds,  great  or  small,  i 
'  ters*  stipends,  8ch6oimastei^*  salaries,  fet]Hd]yit% 

*  all  other  casualties  (excepting  <;e88)  tljat  c^ii»J 

*  manded  for,  or  may  be  made  payable  flff^J 

*  lands  purchased  from  me,  and  that  for  aij.'f^ 

*  terms  bygone,  and  in  all  time  cpmi|af/>jej 
meaning  of  the  parties  unambiguous,  tJ^^,  t^,f 
nee  was  to  be  freed  frofu  all  paylpBu;^^  .out^p 
teinds,  and  of  course  from  augmellt;a^a^f  ^  ,Af4 
was  given  to  it  accordingly.  .  ,    ♦:      m 
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'      >r  Roxbiirgh'e,  the  same  jutlgmeqt^^^^-^'^-^^-^^^^^ 
r.  ihere  was  a  long  lease  of  the  iafi(|s  c.^Xi; 
lie  tack  bears,  that  the  teinds  are  l^f  ' ''^^^''^^ 
ilue,  and  the  tenant  binds  himself  n<^ '''''' !^ 
tion  aud  sale  of  the  teinds  during  the  ?^t*'*'*' 
tack.     1  he  titular,  on  his  part,  bin^e*''*^^"'^- 
int  the  tack  *  to  be  good,  vali^  aivl 
1  hands  and  against  all  deadly,  asia^ 
pay  the  cess,  ministers'  stipend,  anjl 
mrdens  that  are,  o^  may  be,  irapofeefl 
?aid  teinds  during  the  whole  years  qf 
[le  construction  put  upon  the  contrac^t 
s  in  the  view  of  the  parties  that  ihe 
ot  pay  any  part  of  the  stipend  eilhef 
which  miglit  be  imposed.  '  '^ 

uent  ca.se  between  the  same  parties^ 
ck,  the  absence  of  the  latter  part  of  th^ 
ing  cess  and  ininisters'  stipend,  iriade 
^ullce  an  opposite  judgment,  the  evil 
?ntion  of  the  parties  being  here  irknti 

)le,  we  are  of  opinion,  that  in  finding 
le  to  relieve  the  defender  from  aiig-' 
\ve  expressly  folio v^  the  judgmentij 
have  laat  noticed,  and  do  not  oppos^ 
rred  to  as  warranting  a  dJlferent  con* 


—I  cotiair  In  the  above  opinion,  In  so 
led  on  the  i>eculiar  circumstances^  of 

I  do  not  think  it  absolutely  n(jte.^- 
luginentations  be  specially  wnrrantetl 
tention  of  parties  to  include  tlieiii  be 

Now,  I  am  quite  satisfied  from^ihe  ' 
iTce  (ituited  in  the  outset  of  tht*  %^if^ 
hirly  from  t>ie  indtidive  ch^k^n  i^^^^ 

s  the  ineaiiiiif  of  tfhe  disp<iilet*s  td«  fe-' 
Ff  ^ 
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r.  CutSbert- 
son,  '\x* 

Teiwh, 


3)  Jan.  1829.  Here  the  pefldicles  «lipoTied  of  all  payment 
t  imin-hame  nature  qF  teind,  arid  to  lay  the  wholt*  of  the 
on  the  fends  J^emiining  with  themselves.  ^ 
words  of  th^  dduse,  besides,  could  not  be  i 
apply  to  the  existing  stipend,  is  rendered  ce 
the  fact  that  no  stipend  was  then  pa)^ahle. 

I  am  not  prepared  to  say  that  all  the  deris 
tie^d  in  the  opinion  toe  strictly  consistent  wi 
ethej^»  but  thi«  is  HO#ise  necessary  for  the  del 
tion  of  the  present  question. 

Ijorda  Pitmilly  and  ABowmj. — We  would  lu 
curred  in  the  opinion  above  expressed,  had  tl 
the  first  case  thdt  had  occurred  upon  this  po 
had  we  not  oonsidered  It  to  !)e  rinally  settle 
multitude  of  dedsions  of  this  Court,  that  wai 
against  teinds  and  stipends  does  not  iucltide  t 
tat}on»« 

The'obligatlon  ifi  th^  present  rase  is  to  wan 
lands,  S^c.  *  from  all  payment  of  any  teinda 
*  nisters'  stipend.'  Now,  in  the  eight  follotvii 
we  think  it  was  in  temiinl^  decided,  that  a 
dice  agamst  payment  of  teinds  or  ministere' 
did  not  secure  against  augrnentatious,  and  oiu 
are  founded  upon  these  cases.  It  seems  x 
(Miry  to  recite  those?  cases ;  we  sliall  here  nierel 
tion  them;  1*  Bruee  and  Kid  t\  TIkj  Mag 
of  Arbroath.  2.  Colquhoun  r.  SmoHet,  S.  I 
leath  V.  Marquis  of  Tweeddale.  4,  AJexa 
Dundas  of  Blair.  5-  Stewart  p.  Robertson.  6 
fj.  Lindsay  Caraegie*  7.  Copland  t\  Lord  Hoi 
Tjrtistees ;  and,  9.  Hamilton  r,  Calder.  We  c 
that  the  judgments  of  this  Court  in  one  arn 
Ihe^  cases  proceed  tipon  the  ground  that  war 
against  teinds  an4  stipends  doea  not  include  ai 
latrons,  ahd  that,  tipon  the  authority  of  thes 
idons,  mi^ny  Ick^Witiefiattd  transactions  were  an 
In  the  firgt  of  tha  above  caaea,  the  Court 


/^ 


/ 


ymTitov.mmom 


in 


e  %v  »li4TO,i^niMpi  all  t«in4.  aq^  m  (be  ^'"'^  <^*- 
Btaw  to  r«Uev«  1  fjpom  aU  minwtws'ciL'I^e 
muitiesaf  the  said  ipv^ds,  as  veil  as"-^^^"'"^'^- 

«on,  &<•■ 

1  tenau  bj^iHie  or  to e<oiiae< mallitiiiae     .^ — 
ot  the  effect  of.  relipTiniffrow  aiigm(en>  ^^,^i,,. 

J  Stipend, 

ts^  ikat  of  FlmdQirky»di» '  ihe  Coiu% 
algraoiidy  found  tJguri;  it  fequirea ^4. 
cefiom  agumeatalioM  to  gire  relief 

::a8e^  tiiat  of  Alexander  ageiQst  Dqn- 
i  express  obligation  to  relieve  the  disi*- 
nds»  and  also  of  all  tji^d-duties  pay-i 
tfaweafter  firopi  the  Ittnds  dispopecl: 
spelled  the  elttun»  on  the  groupd,  a« 
>rt8,  ^  that  it  was  noW  finaUjr  settJied 
f  wairnaidiee  to  be  eflSactual  ugaivst 
pends  must  qiedftUy  bear  a  rc^ef 
mtitioD9/ 

?,  that  ^t  Stuart  atid  Robertson,  the  di£^ 
Qself  to  rdieTe  the  subjects  there  coa- 
lutjT)  ministers'  stqwoid,  schoolmasters' 
d  other  puUic  burdens^  payable  forth 
ing  Martinmas  then  last,  and  for  the 
nd  ali  years  to  ^ottie**  Jn  this  ^se 
ands  conveyed  in  warrandice ;  and  it 
ays,  that  the.  sai^  warravdi^^  lands 
e  said  relief:  in  all  time  epming,'  But 
ig^aa  it  is,  was  not  found  sufficient  to 
fiom  agwnentatiem  of  stipepd. 
isa,  tfmt  of  Petrie  9*  landi^y  Qsm^ 
dim  is  granted  to  i^eUeve  *  itom  all 
st)f<Ba»dai  aphoo^ilitera^  ^alarie^,  thi|t 
aSiftBt'tlie  Ii^da  in  time  co^ilng;  but^ 
nfm\\fm^v^^wm  l^Jjaetion  of  l^nd 
V  «#M9<W^'i  ^f9m^  W  fi?8fr  Wheri^bf 


^FfS-f^ 


»Ka>JIs 


4S« 
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2)  Jim.  1829i 


Ccmm/Jhame' 
tt.  Cuthbert- 


*'  the  sikbj^te  ih^r^y  disponed  oiagrbefliabk 
^  or  other  burdetis^  then  the  Mme  mge^io  Ik 
'  th«  said  Rdbei4  WUkte  and  Us  imsaids, 
*'  hAi/ihg  teti>^ne  on  me  Md  my  istoove  wril 
thatH^ngtHlat  case  the  Court  were  nearly  u 
in  finding  that  this  warrandice  did  not  appl 
mentations,  altbongh  some  of  the  J«dges  ' 

*  that  the  words  in  theclause  of  warrandice 
^  fieient  to  found  a  claim  of  relief  agsiast  si 
'  augmentations,  but  that  the  question  w^ 
'wise  settled  By  previous  dbcisioiig;'  Co 
479. 

In  the  seventh  case»  of  Oojlland  r«  Lord  H 
Trustees,  the  disponer,  for  a  oeitato  parchai 
and  twenty  merks  Scots  for  tbe  teinds,  ^ 
them  from  'all  other  burdens,  exactions,  dei 
^-  secular  service  whatHomever,  that  cam  any 
^di^manded  or  exacted  filrth  of  the  lands,  t 
'  others   above  specified,   by  atiy  pnson  ok 

*  whatever.'  Yet  this  claim  did  not  protec 
]f)oneefl  from  an  augmentation. 

In  the  eighth  case,  being  Aat  of  Hlunileon 
warrandice  was  granted  against  'alL  stents,  j 
'  and  impositions,  as  well  nrt  named  as  na 
'  posed  or  to  be  imposed,  upon  the  parsouag 
'  carage  teinds  of  the  isaid  landsfand  posse 
'  any  person  or  persons  whatsomever^  at  i 
'  hereafter,  and  that  at  the  handa  of  the  m 
"^  Caihpsie,  present  orto  oonie,  or  any  other  h 
'  pretending  to  have,  mterest  thesein^  But 
clause  was  found  not  sufficient  ito.relieve  fron 
'  htetttttion  bbtaitted  by  the  minister;  .  •  The  i 
thi  reportfelr  reniarks,  *  were  of  opjnien;  that 
^^'%as  n<!>w  completely  establishedji  thait,  un 
^  mentaUons  were  eiqireaslj^  menticsvei  in  tl 

*  of  warran«ic^  they  would  iiot  be^sorarfd  by 
being  liable  to  augmentations  esc  m^mtiuri 


:OIIRT.  OffV  SESSION. 


l»l 


that^e  «a8e  of  Lard  Hopetoun,  (3tl -^^^^[Vj^- 

nildaot  now  be  followed/  Cumtiohame 

ars  to  us  that  ibti  caae  of;  ;Lord  IJoue- "  ^^'^t^twi- 

^       ton,  ^  (,'. 

(3d  July  181 1)  did  iwt  piroceed  upon      - — 
fat  ion  of  wdnandice  thao  any  of  tlu*  Jva^lndk^. 
7e  recited  ;  and  as  six  of  those  cmis^^'^^^''^ 
tertfaat  case^  and  several  of  them  hy 
that  pronounced  it,  it  seems  clear  that 
^n  considered  that  that  case  was  wrong 
uld  not  now  be  followed  by  the  Court, 
pressed  in  the  case  of  Calder,  and  id 


sr  case  brought  forward  in  support  of 
question,  is  that  of  Law  and  Bethiuie^ 
).  In  that  ease,  it  is  remarked  by  the 
udges  were  of  opinion  that,  as  there 
nee  of  teinds,  the  oWgation  dearly  im- 
tdiea  against  <augm«Dtations  of  stipend. 
tiningi^he  eight  cases  above  mentioned* 
lurt  had  found  that  the  warrandice  did 
^mentations,  we  find  no  less  than  four 
:h  there  was  no  conveyance  of  teinds. 
lave  been  the  case  in  (1.)  Bruce  and 
jistratcs  of  Arbroath,  No  teinds  were 
e  ease  of  (4,)  Alexander  v.  Dundas. 
einds  conveyed  in  (5.)  Stewart  v,  Ro- 
the  case  of  (64)  Petrie  t?.  Lindsay  Car- 
-refore,  we  cannot  see  any  sufficient 
list inetion  made  in  the  case  pf  Low  and 
t  it  waixants  a  departure  fropi  the  for- 
■  theOourt, 

lly  'conceive  that  the  two  ^est  ions 
betvffeen .  Ker  and ;  the  Iki^  of  Rox- 
jponitliei  temporary  right  of  a  lea.se, 
o  tlie'Csaseiof/'an<ab«plute  dispp^itjon  of 
hild  twi^ib^^Sfif : lui^Qgy  b(3t>^'ixt  tm 
it iaa  -aiidt  a ; tack«>    But;  further,  (ho 


tv(t^  dsMMiions  with  iegasi.  ^«o  :theto»  le^tdli  m 
tradictcuy,  siod  caimo^  yre  ^Ikiiik,  liacroi«ii$r  j 
in  weakenings  the  authoxjtj  of^he  repmt^^ 
aboi^  tefen^  to ;  wheveas  we :  oan^o^.  helped 
that  a  decision  in  this  case,  iniaT«&r<^the.d 
plea,  would  t^Eid  'materially  to  imsettto  tiie 
law  which  was  understood  to  result  firoin  a 
decided  eases. 


The  foUowuig  interlociitcff  was  pronouatced4 
^  thai,  l^  the  special  terms  d  thefgree^Miit 
^  the  seller  and  the  {purchaser  of  the  lands  iin 

*  and  the  dauaes  of  warrandice^)  personal  a 
'  adjusted  and  adapted  thereto,  the  purs^m?^ 
rto  rellere  the  defenders  nf  idl  ^ngiBented 
^  pdyaUe  faHI^  thereof:  Hiesefore  ixipek  the 
*■  of  reduetion,  assoilzie  the  defenders  ifrraa  tl 

*  conclusions  of  the  libel,  and  deeem;  fad 

^  SQer  liable  to  the  ddfon^ers  in  exp^nsessf  si 
^  modification.' 

fjor4  Newtoth  Oribmry.  Act*  SkcH^  .  Tmee^  h 
W.  S.  A^U.  Alt  /ameson^  Comajuk^  Hy^k 
bell,  cS-  Cathcarty  W.  S.  Agents. 


Nd.  LVI,  V!  tfaimary 

LEVICK  a:nd  Ot«3Ems 

W.  CADELL^  8Q!?8,  Aif»  OOMPAN 

Bankrupt.— Picre^Jif  JttTtrfvM.'^When  i^ 
tor  stipulates^  an  extraordinary  preferet 
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accedmrr  to  a  mhadm^  itmpe^Hi^  ^  ^^'^  ^»- 
mmt  be  dMsfhic^itmikyimtd  ina|»^bWjf lJ^ 
re  other  cn'ditof^i.4ne^ifd^:fQiitimkr9^^''^^ 
nd,  in  case  ofrnd^nk^iiAtiuifipre'-BankniuL 
onhf  stipulated  to^iOcmi^^the  iegulpte^uT''  ''^'''" 
't  he  hud  pretiof^:  at^ir0d. 


bankrupt,  atid  was  seqi^sttvted  boi. 
1823.      Alessrs  Cadell  tmA  Company 
e  his  creditors  by  two  UHd,  ateoudt* 
t,  to  L,229*  4s.  54    £»oag;<befi)re  kJ8> 
'  had  done  diligem^  uj>te  one  o£  tfafir' 
arrestments  in  the  liauds  ofi  Jailatfs 
Cormack,  two  of  Levlck'id   debC<M6.' 
Its,  having  been  laid  on  motte  >thau 
►re   bankruptcy,  Wel«  /effoctiuli  and 
^ence  to  the  arresters  over  thci  dumft 
tees,  ;  * 

■ompany  lodged  a  claim  ib  heyUk'ft 
the  sum  of  hM9*  4id.  Sd. '  rebecvilig^ 
for  preference  secured  by  mrrestmentib 
r  Mr  Alexander  Cormack^  mertibaad., 
id  Mr  James  Cormack,  builder,  Wick.* 
'  Levick's  creditOra  soon  afterwatiJs 
ite  settlement  of  his  estate  at  a  cohi- 
e  shilHngs  on  the  pound.  The  man- 
s  Cadellt  who  attended  this  meeting, 
ir  claim  and  affidavit,  amounting  ta 
(reserving  to  them  their  .preffereace 
nt  as  mentioned  in  said  affidavit)  With 
eeing  to  the  bankmjtls  offer  of  com- 
3  letter  was  iii  general  terms,  autho« 
datary  to  accept  of  the  propose^'  com« 
ing  to  onrseU'es  such  preference  as  we 
y  arrcstmeot,'  Sfc*       \  -v^,  .  - 


4m 


Di!iC!lg*6WS  ^lOF'^'BH® 


Cadell,  ^. 

Bankrupt.- 
f actum  f//irt- 
tum. 


^p6rr  tbef^R  <ybi4o'Me6far8  C!adell^  w^re^gid 
L^Vic^  'ato#^  Bift'^tmtien^ifi/  |iayilble^  at  iks^ 

MessM  .OsidellHand  Gompany  aft^FWMds^djn 
frdm  tfa^  debtors  ^f  the  bankrupt  in  whoae  bafe 
had  aifrestM ;  ^ey  likewise  received  f«U  pay 
the  three  first  instatmeats  of  the  compositic 
When  tike  fourth  instalment  beeame  due,  ^ty 
diarge  also  for  Jt,  of  which  the  bai^aipt  aad-i 
tioners  presented  a  biU  of  iguspens^,  whiel^  m 
ed  for  the  purpose  of  trying  the  question,  to 
tent  of  L.as.  1S&  7d.  being  the  difference  beta 
composition  on  their  full  debt  of  h.2S9.  48.  5d. 
t^f^m'position  which  they  would  have  dtawn^^ii 
^at  is,  after  deducting  the  sum  which  they  had 
tinder  their  preferences,  from  tbe  ai»o\mt  4 
original  debt. 

The  Lord  Ordinary  in  the  suspension  proi 
^ifefellbwing  interlocutor  :-T*-*  In  respect  it  is 
♦'Sfnd  not  denied  in  the  record*  that  the  resp 
^  iitipulated,  that  besides  getting  the  composi 

*  their  whole  debt,  they  should  farther  be  en^ 
'-  draw  the  funds  secured  by  their  preferobk 
*^  ments,  and  that  this  was  openly  agreed  td 

*  ciie^itors;  finds  the  letlersi  orderly  prOce^« 

*  deceiriis,' &e. 

;  The  suspenders  redaimed^  m\A  pleaded^^ 
the  *Mfeer  accepting  the  compo^itioj^,   in  wlii 

•  The  ret'onl  in  this  case  consisted  onh*  of  the  siiapensibn  an< 
thi  char^ts,  in  the  ttrttcr  i^apei',  appeared  to  the  Coint  t**  "f 
gHiftiiii  xrermekit  mexktioned  i|i  th^  i|^terloi.*vtQrxby.«.i«ference  U) 
and  afiidavH  noticed  abo\e,  bi  v hich  the  stipulation  for  the  resc 
ftrencc  was  contained. 


mmr  OF  m^smsi. 


^« 


ted  to  the  ci^teifri^ir  jliA<»i||<»iOf^7^^  i«^^»' 

>refeieiice  aa  iksyi^h^  iWfWrtillFwW-ijeYkkfTrt^, 
could  oiily  b#.  :midew|gp^i  ^o  i^farye  ^^^^^  ^^ 
^  the  law  f^ye JJfffiniM^^Tigj;^^ 

amount  of  tl^w  4ej^  ^i  *.e.  (poFjpm^^''"  ^^^^^^ 
ecured  by  tljBif  djligeMS ;;  bijtt.  ^at» 
they  were  bc^wi4  tOf  dedi^f;!  tiii^sais^pA^ 
t  of  the  debt  paii^bic^  ^^y/WPK^fifM 
conipositioii ;  ^opkd  l^t  t^  .bil)9  h^^ 
»r  the  whole  ^moHfit,(Pi^  l(fcav#eit 
e  uncertain  whether  aiiy,,<ir  wJ^at^imiS 
^red  uiider  the  armstHMmtSv  r 

answerecl^^Tbat^iii'^  interlocutor  m^f 

grounds  stated  in  it.  by  the  Lpjrd  Qpr 

erred,  in  supp<^  of  iU  to  ^i^  opitiions 

me  of  the  Judges  mth^  csm  of.  Am|I 

iiitgomery,  24^  Feb.  1826  fPac,  f^qU. 


Eras  unoiumously  of  opjulon^  tb,9l;  tb^ 
argers  agreeiag  to  accept  of  ih$  eom^ 
t  bear  the  meaning  for  which  tbejr  now 

that  it  could  only  be  held  as  a  rese»- 
egal  rightij  which  they  had  acquired 
neuts,  according  to  the  plea  now  maini- 
mspeuders.     Their  Lordships,  accord- 

the  interlocutor^  and  suspended  the 

e — I  certainly  still  refnain  of  the>  opi- 
cpressed  in  the  case  of  Arrol  aqd  Cqpk^ 
e  creditorB  in  a  private  composition 
rly  agree  to  give  a  preference  to  one  of 
he  in  entitled  to  take  it.  But  then, 
uiiinary  btipulation  must  be  explicitly 
iiictly  accepted  ;  whereas,  in  the  present 


«M 
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sir  Jan.  i82d.  casfe,  it  Is  full  of  dmbigttlty;  imd  it  is  suiie 

i,evick^&c^v,  reasonable  to  interpret  the  iresetvation  ot  the 

cadeii>c.     into  a  fair  declatAtfirtiVtkUt;^  dthflugft  they  a, 

Bankrupt,      ftcccpt  of  the  pFOposed  composition,  they  nev< 

iu^!^  ^"*^'  Meant .  to  avail  themselves  of  the  legal  pi 

which  they  had  acquired,  as  far  as  the  law  T 

low  them,  rather  thli^  to  su^ose  that  they  I 

to  di^mand,  or  that  the  other  creditors  acceded 

an  eitrav4g8tzit  bargain,  u  that  they  ^houM  I 

cd  to  recover  all  they  could  under  their  arre 

aiid  at  the  saiUe  time  to  draw  a  dividend  up 

whole  debt  ^ut  of  the  other  funds ;  an  aJ^a 

by  which,  if  the  arrestments  had  been  more 

five,  they  might  have  drawn  even  motre  than 

mnoUnt  of  their  debt. 

The  Lords  Justiee-derkhM  tHti^^Ul^  com 
fhis  opinion  in  every  point 

Ijord  AUoway  also  thought  that  tbe  retort 
tliis  case  had  been  properly  explained  by  Loi 
)ee ;  but  his  Lordship  expressed  great  doubts 
'a  cr^tor>  even  in  a  private  compositioa^  was 
to  stipulate  openly  for  a  preference  to  hims 
whether  such  a  preference,  even  though  assent 
the  other  creditors,  oould  be  sustained. 


{,#0^  Qrdinaiy,  M^Kemie.  Act.  Skene.  AU-  \ 
A.  Murravjjun*  J.  ff^nd^r^an  md  J.  Snodv, 
r,  Clerk.     ^ 
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27  Jii#INi»y  18t8i 
JvAKdWMHXON 
r  CAHilKM  BUCHANAN. 


%^  owner  irf  a  r^^ervedr^kt  ofiofd^ 
tl  output jfhm  a  pafHcuiat  field  exii 
i  '^Kmtityi  andfotnUngu  iretd  hwden 
ef^ijf^eoU,  may  prevetttihe  jbtov 
field  Jrm  bringing  up  any  pari  ^Oe 
fit-iiuMti^beffoiidthejMd,       ^     I'V 

n  nil  ftj^lfo&tUm  for  an  infer^biot  in^ 
r,  The  queAtiob  was  again  brought! 
t  oa  the  expede  letters  of  suspeoBiDnf 
ed  fh6t  th^  lands  of  Dundjrriin  ;hafl|: 
7  the  mithors  of  the  fiusp^nd^rs  to  ik& 
respondent,  utider  the  following  rafti 
at,  in  case  the  gross  out-put  of  coaly 
Duld  exceed  4000  tons,  the  granter,' 
d  assignees^  should  have  right  to  one-* 
le  gross  out-put  of  the  excess,  *  free  of 
nse  whatsoever ;'  and  that  the  glranter 
It,  at  all  times,  to  keep  an  overseer  oi^ 
[le  said  coal,  to  inspect  the  operation9 
above  ground,  &c.  This  burden  way 
Basine,  and  in  all  the  subseque9t  in^v- 
lands, 

ordship  thus  established  <^me  by  pro<i 
arsons  of  Messrs  Dixon,  whilst  th^ 


tan 
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gliuimn. 


^^i!!!^^  prop^rtr<>f  part  of  th^  lands  and  coal  wwaoq 
Bixonsv.  Bu- 1^^^  i^P^dent;  M^o,  by  kis  tenant,  oMiiii€9iee 
^i  the  DntidyVto  coal  at  a  pit^nioath  in  an  a 
estate  (Menystoik)  ^longing  to  himself,  and 
ject  to  the  lordship. 

The  tenant  was,  however,  taken  bound  nc 
out  tnore  of  the  cdUl  from  Jhti^yvnifi  in  any  c 
than  5000  carts,  or  abont  8500  tons. 

The  piies^iit  action  was  raised  in  order  to 
and  interdict  the  respondent  from  raising  and 
oMi  the  eoal  from  the  lands  subject  to  the] 
by  pits  not  wkhk)  the  said  lands. 

The  Lord  Ordinary  sustained  the  rMSoni 
pension;  and  ccmtinued  the  inter^ct« 


The  respondent  recAiHfiaf,  and /i^^ — 'I 
terms  of  the  burden  on  his  right,  as  containe 
infgfiinent,  contained  no  restriction  as  to-^e 
working  the  coal,  which  he  was  entitled  to 
aiid  woi^k  in  the  wi^  most  beneficial  to  hinsi 
Vided'he  gave  the  suspenders  every  fair  and 
means  of  securing  their  reserved  right,  whfcli 
ready  tp  dp,  and  that  methods  might  easily  be 
by  which  the  rights  of  the  suspenders  migh 
cure^  without  any  additional  trouble  or  exp 
that,  if  there  were  any  farther  expense,  the 
dente  were  willing  to  defray  it. 

'  The  Court,  before  answer,  allowed  the  res; 
to  give  in  a  minute,  relative  to  the  method  b; 
he  proposed  tp  work  the  coal  over  which  the  1 
waa  established ;  and  remitted  to  a  profession 
master  to  report  upon  the  whole  circumstance 
proposed  works. 

.  The  report  (by  Mr  Dunn)  contained  a  grea 
siiigg^tio^Eis  of  methods  by  which  the  reserve" 


wwrnii  Of  eeos^iofft 


«ii 


^d^  wllmut  much  ad4itf^lj,U'9i)&^       fiJan.  nH> 
(Manning  U>e  out^pjn^  WiWR**^  ^ 
;  Imt  iione  of  tbfm  .\y<y» j^l^^yy,  ^q  chcnw^ 
^  who  ineisted  for  a>dgn!ifflt  9U,t^     Ptt^^tH^, 
)  secured  by  the  inC^ftme^t^-  . 


<rl    »•;  \( 


dhered  to  the  iQterlpcutof  pf  tlj^r^ti^d 
coutjimedthekiterdict..,  ,  .u  ■.: 
^  remaiaed  of  ^  the  sameopiiHCjn  Mrh^ch 
lerly  expressed  ;-^the  J^ordjs  Jifs^fi^ 
niUjf  thinking  that  the  suspei^dej^  h^ 
the  coal,  which  they  had  «a  m^viiA 
md ;  and  that.they  were^  entitiied  tp^have 
impleaieiited  in  tb^  terms ^  ^,tfie<  dii^- 

09  thfwgfat  that  ail  ^jlistm«Gat  ii%ht 
suie^the  intemst  of  both  parti^s^.  i^nd 
was  mititled  to  enforce  svoh  iMM^fWgfEh 

se  (who  had  noibeea  prtf€99^at  t)|efdi9- 
case  in  the  Bill  Chamber)  conqunied 
}  Juatica*Clei;k  and  Pitmilljr.         ^  .  ,, 

Cringletie.      Act.  Dean  of  Fac,  (MoncreiffJ 

Alt.  JefreTf,  Forsyth,  Tait.   ' '      '  Tdd 

,  W.  S.  and  George  Dunhp^Vf,  ST  k^xM, 


!s 


■■'J 
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No^LVIII. 


S8  January 


Mtis  IlAJSH^ER  AND  HEit  Husband 

against 

JOHN  LAING, 


an  afieUoM^Jurmiiure^  having  allowed  gegu 
>  articles,  helemghiff  to  a  third  party ^  to  be  se 
place  qfsale,  aha  there  puUkhj  mld^  assoilz 
mn  aetim  at  the  imstance  of  the  landlord^  n 
used  seqtiestrmlio»f  for  restoration  of  the  ^ 
their  mluei;  the  d^^knder  having  given  tin 
ance,  and  accounted  for  the  price,  without  j 
any. thing  ^t^  sequestratiom     .  u/iin* 

I4AING5  beiog  emplojied  to  coTiduct  a  sale  hj 
of  the  furniture  of  a  house  in  Edjnburgli, 
]diu;e  upon  the  18th  May  1825,  was  requests 
gcqimii^tauQe,  the  day  previous,  to  allow  aonie 
of  furniture  belonging  to  a  third  party,  Watsc 
broiight  to  the  place  of  sale,  and  there  dis]] 
alongst  with  the  fumitiire  of  the  house.     The 
alluded  to  were  accordingly  sent,  and  sold^  in 
aence   of  Watson,  by  Chisholm,   an  aiietion< 
ployed  by  Laing^     The  prices  which,  after  de 
of  the  ordinary  auction  charges,  amounted  t 
6s.  9d«  were  banded  over  by  the  clerk  of  ti 
aloi^  with  the  other  proceeds  of  the  sale,  to 
and  by  him  paid  to  Watsoni  who  granted  his 
forthesaoie. 
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liture  had  beep   aequestr^tea   sopae  28j;|n^- 
he  date  of  tlw?  aale  for  the  current  Harper,  ^c 
)f  L  J2  of  a  house  occupied  by  him  in'^^"°g\ 
eet,  belonging  to  Mrp  Harper  find  heriS<r^ue«*rfl»;dfw 
t  arrant  of  sale  was  obtained  on  the  gSd 
ce^ding  to  ex^ute  it,  |t  was  found  that, 
?j  tlie  whole  fc^iture  hftd  been  re^ 

premises- 

J  trustee  and  factor  for  the  proprle- 
petition  to  the  Magistrates  of  Edin-* 
Watson   and  Laing^  dnd  Chisholm^ 

wMehj  after  narrating  the  sequestra- 
— *  That  before  the  petitioner  had  it 
XJ  carry  the  wal^djit  of  sale  into  e/- 

Andrew  Watson,  in  contempt  aa4 
egtration,  did,  |n  a  most  illegal  anU 
loner,  abstract  and  carry  away  th^ 
uruiture  and  effects  tinder  Beqtiestrar* 

view  of  defrauding  the  petitioner  of 
leposited  the  greater  part  thereof  with 
Fright,  and  John  Chlsholm,  stnith  and 
Edinburgh,  who,  according  to  the  pe^ 
rtnatiou,  disposed  of  the  same  Ht  a  ^al^ 
place  on  the  ISth  current  in  Howe 
Lheir  joint  direction  and  manfi^ementt 
equence  of  such  coUusive  and  illegcd 
e  part  of  the  said  Messrs  Laing  an4 
^y  have  incurred  a  joint  ret^ponsibil^* 

said  Andrew  Wfttson  for  paymeqt 
gear's  rent  aiid  expenses  due  to  thf 
tides  being  liable,  jointly  and  aeyerally^ 
ith  AVatson,  in  thus  aiding  a^d  assist* 
oniinit  a  ilagr^t  breach  of  s^teatra* 
rarer  of  the  petition,  therefore,  agai nH 
^hoIm»  is  to. ordain  th^nt'  to  restore 
d  articles^  or,  failing  t}}e\r  d^ing  B^,  ^ 


iik 
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*  find  them,  jwgl&y  ami  severally,  liaUe  tc 

*  tioner.  iot  paymait^  the  half  gear's  re 

*  penses  above  i^feiwd^  or,  at  all  events,  ic 
5  of  Ihe  wtides  d{8ik)8ed  of/  &e.  rirffnC)  fn 
. '  141140  and  Chisholm  averred  ttiat  thejr  lie! 
nor  could  be  in  collusion  witli  Watson  to  i 
}>etitioner*A  Hgfat ;  for,  at  tbe  date  of  tlie 
were  eiitirely  ignorant  of  the  sequestratioii 
not  evan  hhy  previous  knowledge  of  Watson 

The  Magistrates,  tvithout  refjuiring  a 
found  Laing  itnd  Chisholni  liable  for  the  rei 
was  less  than  the  price  of  the  furniture)  ai 
penses  of  process. 

Chisholm,  it  was  said,  died  in  bankniii 
Stances  ;  but  Laing  brought  the  judgment 
View  by  advocation ;  and  inaiutaiDed  that,  m 
toothing  of  the  sequestration  when  the  sale  t 
and  had  also  bona  fide  accounted  to  Wat^^c 
price  of  the  flirnitture,  he  couM  not  be  Ital 
breach  of  sequestration  or  the  value  of  th 
on  the  mere  ground  that,  although  he  was 
possession  of  them,  he  allowed  them  to  In?  di 
ftt  a  public  sale  of  which  he  had  the  superint 

The  respondents,  although  they  made  no 
itVerment  on  the  record  that  the  advocator's  « 
in  point  of  fact  was  untrue,  yet  inferred  cull 
ituda  fidee  from  that  statement  with  otliei 
stances*  and  particularly  from  the  fact  (not 
that  the  advocator  allowed  the  furniture  to  be 
to  the  jriace  of  sale,  and  there  sold,  witboni 
previously  made  any  inquiry  as  to  whether  i 
was  not  attached  by  sequestration, 
-  But,^  independently  of  any  avei-ment  of  nm 
actual  <wr  cpnstructive,  the  respondents  conteu< 
tbe  admitted  state  of  the  case  was  sufficieiii 
title  them  to  recover  the  goods  or  their  val 


umi^xiiiirjmmsmL 


ub 


*.':off;  «idria''««^^ 'lit  )h^«'  not 

urfdtt  of'  the  aaiMi  faitd^  dedbni^  *t 

m  reclaimed  ;-^biit  the  Cdui^  by  * 
Itotheinterlocutoh"-     '    i  ^^ 


tkeni^t  the  liit^btf titer  rfglit;  Th^ 
*  ttMriBMifd  frtMfn  wiiteK  h^'^old  'toKs 
niH^ge  of  the  s^tt^tratimi  ht  ^e 

1  «ware  tif  the  arCkles  beifig  seqUl^d^ 


M>i. 


F  wai^ekarly  of  the  same^  bpfoiott. 
Ined  no  averment  that  Laing  kxiew^ 
[on.  Besides,  it  did  not  appeal  tfitrt 
KysS^ioh  of  file  fUHiifuW.  'j  ' 

^t*6ndidered  this  a  very  seriptts  ciisd. 
fauces  a  nexus  which  gives  tfa^^l^d- 
Mow  and  recover  the  sequestrated  ar- 
rnrbfen  or  rural  tenements.  It  was 
HHH^  fraud  or  colhisioh  t o  the  party 
S  thegoddshav^  been  triced.  A  con- 
^ttd' endanger  the  landlord's  security, 
tpeeta  fit  -  iSiiia ;  for  boir  feasil^  may 
tmfS''^  fifm  on^  hods^  to  another,  and 
^f^'SitppHiiilalkig  had  acted  1mafide,[ 
t^tte^r^Toh  #as  gone  by  his  interfer- 
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ence.  It  is  said  that  the  famitnre  was 
Laing's  possession.  I  cannot  understand  thii 
undertook  the  sale  of  the  i^tidiJflJHHhe  emp 
auctioneer — and  the  latter  could  not  have  ^e 
furniture  te  sale  lAiIess  with  Lmng'a  auilioi 
though  I  think  there  are  dbrcvmstances  of  i 
I  agi^ee  wttb  tiie  Lc«d  Olrdisarjr  that  Lain| 
iedg^  of  the  sequestration  »  not  sufficMnt!7  ii 
But  I  hold,  notwithstanding,  thait^^  by  oecei 
goods,  and  authorisitxg  the  aaleof  tbeoit  Lah 
took  the  responsibility  and  r»k  <^  their  beia 
trated* 

Lard  JtMtiee^Clatk  w«  of  Qphlim^  H^i 
Glenlee  and  Pitmilly,  that  it  was  necessary 
Ihat  Laing  was  in  the  knowledge  of  the  seqi 
--^  fact  which  was  not  prored,  or.  erw  »TeKTt 
jreeord ;  and  theve  were  no  vcircAmttame^  in 
whidai  warrant :  the .  respeadentTs  hfiferenos  ^ 
collusion  with  Watson.  Latag  was  not  Hm 
of  the  goods,  but  merely  authorised  the  sale 
After  they  were  hroi^i  ta  the  jplace  of  «afe 


Lord  Mackenzie',  Ordinary.. 
John  Gray,  W.  S.  Ageiit. 
Fac.  (MoHCveif),  Cmrtyle. 
Ckrk 


For  Adyocator,  Qf 
)?0T  Respondents. 


. ..  i'.  /. 
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BJST  DinSION.  . 

81  January  19M. 
)EBfiON  tftd  iher  Husband^^ 

-^A  married  w&man  who^  prefriaui 
\  had  beea  aj^pemted  caratrix  fxmtfl 
ippohtediothaticffiee  after  her  mar-- 
mdjbidmgcaiiiia9^jbt  her  iniromie^ 


tpeii  fke  dcatli  of  heri  foianeF  hu8* 

had  .  bosB  appointed  eMrmkix  borne 

ido\r,  who  ww  in  a  rtate  of  liMntal 

hebSLtMatt^iwl  whMlicr  the  office 
Gdlibjr  herieedod'iMnriage^  and  she 
from  pesticnkur  eircamstanoee,  best 
office^  a  petition  was  presented  in 
ncnrrence  of  her  husbackl,  for  her  re^ 
h  the  uaufil.  powers^  she  finding,  of 
ition^  befoxte  extract,  in  terms  of  tl^e 


?f  intimation  of  the  petition,  and  no 
been  stated  hy  any  of  the  relatives 
tninated  and  appointed  the  petitioner 
tie,  witih  the  usual  powers,  her  pre** 
ajrs  finding  eaution  for  her  intromis^ 
the  Act  <rf  sederunt; 


Gg2 


T, 
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'  »  ii.ihi!N»h'»)iii  tin 

SECOND  DIVISION,  i  liJ 

Noi  UL-  <s  L  {  ,:  81  January 

PRINGLE      tUiALsaa) 

againat  'i^t^  u^tltiiiA  % 

M'RAE.         (^'"iM  oi\ 

W4liPrSR^HEEDlKOv-^PuSELlC  POLICE. — %TA 

c.  11.— 2%w  aatMe  is  xxpj^cabk  to  skeep^ 
Highland  diHricU.  (v\Jiii.iOMif 

pRiNGLE  and  M*RaE  were  the  tenants  of  a 
«fae^p»farm8  in  the  county  of  Ross.  The  £ 
longing  to  the  former,  being  negligently  herd 
found  frequently  trespassing^  on  M'Rae's  far 
on  the  9th  July  1824,  ninety-two  of  them  we 
^n  his  ground,  and  poisMk-folded  by  his  \ 
They  were  afterwards  all  let  out,  except  si 
lEUid  four  lambs,  wfaidi  were  still  detaiued  ;  an 
applied  by  petition  to  the  judge  ordinarj ,  foiii 
the  statute  1686,  c.  11,  for  warrant  to  sell  \ 
taiimals  fdr  the  st^utory  penalty  effeimig  to  i 
ty^two^iecfp  wbidk  bad  be^B  poiud-folded,  an 
expense  of  their  keep,  &c.  The  sheri  (l-stifast i 1 1 
that  the  act  of  Parliament  did  not  apply  to  i 
mountainous  distaricts;  but  that  the  dainages 
ed  by  thei^  tteqNUBSea  mighl;  be  recoTered  at 
law  :  He,  therefore,  reserved  the  petitioner  s 
recover  the  actual  damage  d^^tie  by  the  tre^pr 
^uoadultra^  disiitisaed  Ihe  petition,  a^d  fouiii 
party  entitled  to  e^plnisesi  <  Both  parties  ji 
agaitisrt  this  judgment ;  but^  in  the  meantime 
poinded^ffk^p'^v^iert^tMei^     Thesfaeriff.de] 


lUIlT  OBtlSBBBiQa. 
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oeiitor  expressing  an  opinion  decided-^^  J*"-  '^*•• 
be  judgment  of  Iiis  substitute,  andp^^i^^if^ 
statute  cttrtakiiyvexaftded  to  High-^'^^j^ 
ut,   being  precluded  from  giving  any  ^i^f^  Hwrd. 
prayer  of  the  original  petiOM  byythe  ^^^.^  ^^^ 
)]  Tided  sheep,  of  which  the  petition  *'«^- 1*'*^^*  ^ 
rant  of  sale,  heonly  altered  the  judg- 

M'Rae  enfttkd  to  his  ftill  expenses, 
[ited  a  bill  of  advocation;  and  the 

found  that  the  act  of  Parliament  is 
UB  case;  and  to  tinlf  wte^t  remitted 
B  sheriff  sisqpikiterV  butdireoted  him 
^  of  some  of  the  iidviicator's  altega- 
the  sheep  which  had  committed  the 


r  reclahnedf  and  pUade/d^^Thait  the 
tatute  WBA  only  to  prevent  prejudiee 
planting  and  inclosures  ;'  and  that  its 
h  require  that  the  ownei!s,  ^  in  the 
ill  cause  keep  the  same  (/•  e.  the  cat- 
uses,  fold%:  ot  enclosures,'  &:e«  are  ut- 
ible  in  an  extensive  sheep-farm  fn  a 
t;  Govan  r.  Lang,  18th  Feb*  1794 
The  analogy  of  the  stai.  1661,  c.  41, 
fing  by  cotttarmiHouiS  heritors,  wbi^h 
inapjiUeable  to  extensive  districts  of 
in  point  to  the  present  case;  Earl  of 
K  Garioch,  16th  June  1784  (Mar. 
I  Cassillis  9,  Pateraow,  f»^  Ff.b.  1809. 

tent  ^^mf'«n0«^The:fitotjate  requires 
of  tlie  catttei  &er  ^hall  either  derd  ^or 
so  as  they'fih^  net  eat'or  des;troy 
Lirs'  gr(lluld,^&e« ;  tiod  the  eomplaint 
taikd  toi^kMti^se  -jtis-sheeg  in  folds* 
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91  J&n*i8^  whiich'isiiot  required,  but  that  he  did  not  k 
PHngifou  sufficiently  ibvAedt  g»  a^  to  prevent  them  f roii 
M*Eae.  gj^g  ^^  thei  a^cAuiiig  fcrm ;  Loch  r.  Tw 
fTfntor  Herd^J^y  1799  ("-MoT*  10^1);  TurnbuH  I?,  Co 

p2iflc/w«,  ''®^-  1*<>9J  «»d  Shaw  wd  M'Kenzie  t>.  i 
SMim^c  M«chl80», 

;  ?^^- 

7%e  LarA  wtoe  unanimously  of  opioioi] 
statute  e^rtended  to  the  present  case,  and  re 
n6te» 

Xordf  CUenke  sald-^That  the  provisions  \ 

lequiring  effidei^  hbr^m;  were  evidently  m 

eable  and  useful  in  a  wide  uninclosed  dlstrii 

a  part  of  the  country  whtee  there  were  inclo 

The  other  Judges  concurred, 

'  ]liOTd  Ordinary,  M^Keime.  Act*  Cumng^m% 

Alt.  Sol,'Gen*  ( HopeJ^  A.  Wood,  Cnnlngh 

W.  8.  and  Jav%e9  MoiodoneU^  W.  S.  Agents. 


No^ija, 


FIRST  JDirjSJOK. 


3  Februart 


JOHN  EADIE 
JAMES  HOW, 


gence  an  the  fart  qftke  creditors  ami  comn 
Wfa  se§ff^^0iti(mi  ffuinot  relieve  t/ie  cm 
the  brw^eejjfhift  Uakifitg. 


fmttr  Off  imsum: 


44d 


10  (m/t]tfe.'n^iiei*rate#  leMs^  ^^^^^ 

•  YMftO^^  iiutttfS   Wirttdfl  W«B  elected  Eadie  ».  How- 

i#tiiereepo]fitent,Jfttile8'H6w,  became  — — 
r^be  Mt8&6of  L.lOOOj  in  the  ustial  '''^**'^* 
Lie  folfilmeiit  of  his  office^as^  tni^cje^  in 
t  of  Partiament.  Watitm  afterwards 
it»  amd  tra^  fmm>xeA  from  his 'office  of 
nv  to  liid  removitl,  aH  a^ai^M^atf  ctti  hud 
the  Court  hj:  boxd^  of  the  creditors^ 
luid  rcooTered  a  Irnktu^xif 'L.l6tt  from 
ae;  Huit  be  had  ablo^BoU  samebevi^ 
f  ihe  htnkrupt,  and  haid  recovered^  the 
10b;  bat  that  he  bttd  not  cmnigtied 
LIDS  in  a  tamk,  in  terms  of  the  act  yof 
d  conduding  against  him  for  consign 
sums,  aiid  foif  the  penalty  of  20  per 
f  the  statute.  Decree  of  consignation 
ition,  pronounced  against  Watsoli,  of 
ms  and  the  statutory  penalty ;  upon 
came  forward  and  consigned  L*100O 
at  of  his  obligMion  as  cautioner)  in  the 
d,  subject  to  the  orders  of  the  Court 

jr  been  elected  trustee  on  Watson^s  rew 
d  the  present  application  for  warrant 
ve  ccmsigned  sum.     This  was  o|)posed- 


at  he  was  liberated  from  all  obliga- 
ond  of  tJautibn^'iii  respect  of  the  gross 
:atutary  duties  and  remedies  commit- 
tdrs/^a^'thenr  comibl36|bner8,  in  the 

aiTi^crHfiW,  Where  creditors  ne^Itet  to 
I  requisites  bf^  bahlbrupi  act,  vt^hich 
the  express  porpo^  of  eheckiug  any 


*» 


mmsifasfm^iima!' 


\:  r 


(kmihnen 


1^ '  r 


irautinneniforla  tiNft^ee /vfoti^tsail^MM 
0fitlieamtQllBi9ldmrB  hoinitig^  by  iiittttnfithifiiu 
pf fdse^iscctedts  gvv:ea  in  b)r  u  fruBtee^  Tm th 
case^  tbew  Jiod  been  gneat  iiegkct  Mi  4he  pH 
oredkoiB  >  oc  GonunisdkmieitB  iD^  feHooriiig;  o«ft  -^ 
gitoB0fidi&6«atate;  Tile  crediAoi!^  «d^Mt^  ^ti 
cail  >  meetings  foe  deetion  of  eommissioiieraj  ^ 
90Edgiiattmi  or  deatk  of  prior  aontaDisdonersM 
midsioneM  had  not  eieamiiied  the  transaictida 
te^tiitee^  6r  made  any»  mport  <te^  the  eredit^ 
bald  pQ  {meetings  to  obtain  the  vidtce  c^the  i^l 
bad  iHade  no  appointment  M(  the  tnstee  to^  1 
mmey  m  a  bank ;  noc  fixed  upon  a  batik  i 
such  money  was  to  be  lodged.  Neither  ksad 
omined  the  trustee's  books  or  accoukitSy  nor' 
him  to  make,  up  states  or  schemes  with*  a  t 
dividend ;  aoc  was  any  general  meeting  eiAlec 
termining  on  sudi  dividend,  or  for  bringing 
fairs  of  the  trust  to  a  close.  They  had  alio 
trustee  to^  uplift  and  retadn,  without  ahy  d 
lodging  in  bank,  the  different  sums  upon  Afrh 
clidrawas  rested ;  and^  in^partieular,  the  coniM 
^hd  hetitaUe  creditbrs  htid  subsiirilled  a  dispd 
A 'pttt^faafier  of  hiiiritiEdiie^Befperty,  inwhicib't 
flir.600)  was  acknowledged  to  hafe  been  ito 
<h€  trustee ;  and  yet  they  gave  no  orders  or  ^ 
ill  i^ga^ff  fo  tShat  6nfti/&r  k  pei^ed  of  iCBoittr'l 
UEKmths.  '  Tb^  creditors,  therefoi^^  liad  mit  ifij 
^tte' vigifaiiti*,  those  checki  overthe  ttttstte&^i 
Wintuie  Mdpttt  ih  ihcSt  p6We!r ;  and*  Wd*^ 
'theit  fetatutery  duties  to  a  greater  and' itaoreli 
Hittefrt^than  fead  been  drtie  hiiMimiA  »f  fUt 
^tifdi'^therefai^rtfee  re6{K>1d(dent;  as  tatitfoner,' 
leased  from  his  obtigatioiu 
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Caulhner, 


if/tlwi'i^tkOTii^jiQifitiitt  j^         ill  the£adj^  t^  Howt 

&ld,[beaatt$e  'Ik&dsf^  of  that 

mfpty:to<Afif.pm9mt4  nln  itbat  case  a 

d  bwn  :p(imtmt£eidrfa7:)iS«^^       false 

LO  aU^fatbn/iSlftlvitkMldj  was  made 

ivifisiQliesft  ter^     l^Sifilxrer  there  is 

fftoct  4a.  Ibe.  part  od  Hie)  qdih  m  ission- 

a*  to  Kicmse  iitte  riakjof  jthe  cautioner, 

u :  BM  ,that  < w«8 .  not  > th^  case  here. 

ifiet¥ed  the  eodUziMBiojAerB  m   to  the 

them:  to  soppose  tbut  no  funds  had 

and  tbat  the  prioe.  oi  Hm  hentable  sub^ 

irerted^    It  was  imjiossiUo*  tlierefore» 

Ijkgped  that  tibera  wepe.  no  funds,   to 

e's  aeeounts^  or  to  require  b\m  to  pre* 

^ a  dividend.  ,  i^i^'i^utn 

ronere  were,  theSrefore,  deceived  hy  the 

/vras  jnat  agi^nat  ench  conduct  on  the 

e  fcbft  caifttion  tras  required* 

pitr-'l  co)i$}deiiCfd  thepQipt  uf  law  aa 
that  the  case  of  Duncm  f^  Porterfield 
^.  ;  The  distint^rtion  i^,  completely  es- 
f^  aipere  ca^tion^r  for  #.  debt,  and 
the  flj^  perfpriQancf;  qf  ^  pfHce*  I  a 
tlJ!^qoerfeaMW^PIHK>rt^I^<ty;9f  knowing 
Effd  ftu^j  \)^  Gonili^iqg.  hiinself,  Sup- 
'{for  ^€lerkp£^  jiifP^l^-rn^^.i^iik  would 
^,  9fm^m  |o.  «ffn»W  *i*eir  books 
iff^^  tp  see^jKiF^l^l^P-ttreflKfinLipal  was 
dutjTrf^it^fnlly  or  not ;  a^dt  therefore, 
jWhqqe  en?ploymenVtl}e  prjpacipal  may 
IfiW^  «f i^^  vig3anc?,  ^does  not  in 
E^lai*ilM^  .)7i^en  U^y  .pqcwr,  the  cau- 
]}^V^ ,  ff^jw J  )u|si  oh^igatjon.    In  the 


m 
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9  Feb.  1820    sttine  Wfty^  In  the  cade  of  a  seqaeBtnttioii,  tlie  ei 
^TT  ^3^    for  a  trustee  does  not  know  the  proceedii^s  ti 

Eadie  v.  How.  ,        i      . 

be  goin^  on  in  a  sequestration ;  but  he  is  em 

Cautioner,  y^jy  jj^^  ^jjg  ^jejitors  and  conubissioners  will  < 
duty;  and  if  they  fail  in  that,  they  may  lose  1 
lief  agaimt  4he  cautions.  Therefore,  th«  ariilf 
in  the  case  of  caution  fmr  the  faithful  perfbm 
an  office,  I  consider  as  quite  settled ;  and,  oonsa 
the  only  question  in  this  case  is.  Whether  th< 
such  negligence  on  the  part  of  the  creditors  aj 
mlssioners  as  to  liberate  the  cautioner. 

Lard  Balgrdy,-^!  entirely  agree  with  yoii 
ship  on  the  point  of  hiw — ^It  is  quite  settled, 
n^gard  to  the  facts,  I  tJbink  the  trustee  deoei 
creditors  and  oommissioneri9  all  along.  Hedi 
iiang  in  his  power  to  conceal  the  funds.  Tb 
not  that  negligence  on  the  p^trt  of  the  commii 
or  oreditors  which  could  liberate  die  cautioner 
were  deceived  by  Ute  trustee ;  and  it  was  just 
such  conduct  that  caution  was  required.  I,  tb 
think  in  this  case  the  cautioner  was  not  libers 
go  ^nHrely  on  the  facts  of  the  case,  and  hold  tl 
of  law  settled. 

The  other  Judges  having  concurred  with  Lc 
grfty,  the  following  interlocutor  wa8{>it»ounoed 
^  that  the  respondent,  James  How^  is  not  reiiev^ 
'  his  cautionary  obligation  by  the  alleged  neglig 
*-  the  part  of  the  creditors  and  comMissiolierSi  f 

*  respondent  liable  in  the  expense  hithiaito  m 

*  &t ;  hnU  as  to  tbe  iuttouirt  of  tilie  p^i^ler^ 

*  remit  to  th*  Ldrd  Ordiniuy.  » 

yoif  Trustee,  Cock^i^m^  Cunittghafnen        .   J.  Grei^ 

Agent.         Alt.  Dean  ofFac.  (Moricreiff^J  Jann 

•'     Bill        W.  Horsburgh,W.kAgknt.         £[. 


fcnanT  cwmmasL 
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9  Februarf  i9»S^^ 

WPEWART 

againit  >         .    : 

^LOCK  OR  BLACKWOOD  and 
HxjsbaHD. 

I^jDfidprt^^  of  Aground  float  ofm 
iM$ent  divided  into  separate  dweBinge^ 
\gt6  dijfi^ent  praprieiorii  eaoh  having 
^  49  0tetr  reip&etivi  parte  and  porthke 
mtdeecribedin  their  titles^  ie  not  theesc^ 
rietor  of  the  soliiiD,  or  ground^  ontekkh 
t  is  built;  and,  thetejbte^  dmm^^aea^ 
rtorey  qfhie  own  authority, 
itiire  of  the  Joint  interest  whieh  the  pr^ 
e  in  the  parts  of  »K€h  a  tenement^  of 
ate  the  common  use  f 

\  the  jmiT^ietot  of  the  grtater'partof 
^r,  and  of  a  pordion  of  one  of  the  upper 
^nement  in  Ol&dgow.  Mra  Bladkwoofl 
!  of  the  greater  part  cf  th^  upper  Bterfies, 
ai^cenfiO"  under  the  cotnihon  atair,  and^ 
the  p(Mi^  4>f  the^st  and  ^ieeoudMo^ 
mmediatefy  abo^e  'Mr  iSt^wartf^  prdi* 
ground  floor.  Both  their  rights  weM 
the  a^meatithot;  ahd  thffeif  respective 
rd^atribedin  their  tlties/as  *  parte  and 
that  great  tenement  of  land  in  the 
f  Gflasgow,  sometime  ago  purchased  by 
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9  Fdb.  Id29. 


Jilackwood, 


^  John  Adam/  and  tying  and  boondisd^  &b;  il 
ii0ment7  became 'ruiiiaiis^^iicl  was  taken  down  i 
hj  auth^ty  !of  the  Bean  of  Guild.    '  t      ;    rr 

^StMnart  prt^siMt  to  gire  in  b  plan  <td  the  X 
<)rutld  to  have  it  rdbuilt,  lirith  a  niidci  stai^ 
his  own  pari  of  the  building,  to  behing  emdnaij 
hiihself ;  and  Mrs  Blackwood  having  (oi^t 
Inrought  an  action  of  dedamtor^  to  have  it  firim 
he  had  the  exclusive  property  of  tlK  Wn «i  4Nrr  t 
wfakh  his  own  part  of  the  grouDd<4Qor<of  tl| 
ment' was  built,  unda:  a  servitude  oneris  fort 
fevour  of  those  having  property  in  the  uppers 
tthd  that  he  was  entitled  to  have  a  sirnk. store 
vided  H  wiai  built  aeoording  to  a  plan.to*  he  ap 
of  by  the  Dean  of  Guild;  vridi  the  walls  of:  au 
vstrength  to  support  the  upper  stories,  and  vi 
injury  to  the  proprietors  of  these  by .  nisiii|| 
higher  from  the  ground  thap  they  jiad  been 
He  alleged^  in  support  of  his  claims  that  all  the 
in  the  same  street  andoeigl&lNmrhood  Wefiet  noi 
with  sunlc  stories,  .  : 

I M  The  defenders  objected,  firrt^  The  tetiou  .  ^ 
competent  or  fit  tp  be  ^itertain^,  being  an  ai 
to  originilte  in  the  Court  of  Session,  by  way  ^ 
*«daratep,  a  question  whioh  ought  to  be  disposed 
the  Dean  of  Guild  >  Coort ;  Magistrates  .  of ^  Stir 
aheriff^lepute,  Nov,  17S8  (Mor.  7fi84>      t     . 

Secondly,  It  is  ill  founded  on  tiie  .merits,  b< 
both  by  the  terms  of  their  title-deeds,  in  the  f 
ioatttnce,  aad  by  the  rules  of  i law.appMMUei  t< 
«w;t«Miw^,^e  juroprielofs  of  th^  vjffmi^ 
Me  joint  owaerstofth^  soil^  on  wbi<^.th^  teniw 
budltvalong  with  the prbprfetoriof  >tk^  goonn^ 
JSr^A.  ii.  9,  11, 

V  /.^h^  Lord  Ordinary  ^  vepelled  the  objeetf dnvi 
^'^(m^Um^f  0l  tfefe  action  ;  but^  odO  ^tke  «teri«ti 


oaSRTiof^Aetmiots. 
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le&Acni  Mooibiied  the  defeHdeWi  And  ^:^|^^^ 
eatiDedr to  expemet ;'  ^nd^ Iid<te4.  to  hia stemrtv.  . 
e  foUdiriilg  note  /^*  Tto  piiiww?e  yi€«r  JWt»M# 
I  of  ibe  partits  vtsfveeti^rafy  ^^eei^a^too     — r— 
te  tnifli  of  the  ofls* :  i^Uts)  He  ^hae  jwo-    ^''^^^ 
dusrw  title  in  himidf  t(»  tbe«er/iii}ii  and 
rio  iteceMit^  fbf  itii  bdong^sng  to  thetfiM 
ftnsuppiy  the  place  of  such  tille^    4Ml) 
^  aad  stalls  which  are  commoil^  itouA 
of  the  8iif£ace  of  the  grou«4*    Hiyr 
It  be  said  to  be  the  pursudr'9  exdoaiiie 
iid,)  The  defender  hm  been  bilberaa 
ritfae  second  Jrtorey^  &c.  above  the^Douod^ 
dctt  of  having  vento  and  chimnieR  fottoj^ 
\     Is  this  jnropertjr,  without  cdnsidem- 
ihanged  into  a  third  atorey,  &c«  above 
vrith'tiie  burden  of  vents  for  two  stories 
ao,  it  may  equally  be  changed  into  tife 
tk  stoiey  abov6  the  ground*  WiitlL;adffl- 
^jnm  in  proportion.   .After  this  was  done, 
9aer  might  dispose  of.  these  -stories  sepa- 
Bferent^partiea,  so  that  the  defender^  ia- 
ing  only  one  proprietor  of  a  flat  beloiwihcr* 
twoor  threes  or  four  scqparate  proprietors 
ler  her^  all  and  each  having  as  lomoh 
aidat  the  defender,  >as  the  originals  siiif^ 
Q^f -the -i^ound-dlfit  bad.    The  LQrd:Or- 
(Ot  g^sofar/  «  .  : 


m^redaipied  i^^hut  tie  CW^  uuianiiiioas- 
Mserving  to  the  partiea  to  apply  toi>tiie 
liM  to  have  the  tenemtftk  rabtiOt,  oiii:.a 
maibriaed  1^  hoin,  i&cairdii^,  to  law/'  <  : 

ileerfh'hbCmfAieriv^  wi^tber  Aie:'  inter- 
dlibuxuted»  iw«  m\^  attend  to  the  ccm- 
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sFeb.  i82».  elusions  of  the  ptlr8tlal^'^  BnaiiiiQMr..  ThroiA} 
St^TXT'  tioii  raised  before  us  in,  whether  b&  19^  entitled  * 
a  decerniture  in  terme.  oi  !hia:iib^.thtit  fae  is 
sive  proprietor  of  the  M^Mi  <m  whkfa  Utf  ij^trtt. 
house  is  built.  It  is  Tery  likely,  tbet  be  nuCyjb 
in  saying  that  there  ottghtto  be.<aMtfdLeter^ 
this  building,  if  it  be  troe^  iasyfae  isf 8#  tiuitc> 
houses  in  the  street  hgv!e  oiab ;  wA  be  eu^^Mii 
entitled  to  compel  the  defender  tooooewirit 
in  an  application  to  the  Dean  «f  QuiU  to  ba 
tenement  rebuilt  on  a  pldiv^to  be  eiatbetiMd^  i] 
magistrate,  with  a  sunk  et0i\^  ;  bat  be  dearigf  i 
do  so  on  the  footing  on  whieh  he  pbttes  it  i 
libel,  of  his  being  sole  proprietor  oftbegMu 
which  the  house  is  built« 

The  %'ery  form  of  the  titles  ehews  dutt  this  i 
he  the  case,  for  all  these  parties  are  infelty  aac 
be  infeft,  in  the  ground,  &3fr  iimir  respedire  iut 
To  be  sure^  it  can  scarcely  be  said  that  the  right 
the  proprietors  of  a  cominoii  tei^ment  have  j 
ground  or  walls»  &c«  of  the  common  subject,  is  a 
property  in  the  ordinary  sense  of  the  wurd,  be 
in  that  case,  none  of  the  joint  proprietor  could 
any  change  whate^^r,  or  eqnduaive  lue  of  the  co 
subject — such  as,  for  instance^  hanging  up  a 
or  affixing  a  name  to  the  common  entry-i-f-wttho 
consent  of  his  co-proprietors ;  but  they  havie'  ei 
them,  uevertheless,  a  joint.intevest  ani  properl 
generi%  m  the  groimd  and  in  Ae  whole  subject 
It  may  be  very  prc^per  tq  reserve  jto  the  purs 
apply  to  the  Dean  of  .Guild  ip  have  this  teHeme 
built  in  the  way  he  wanta  it;  butitca&iiotbedi 
the  footing  on  which  he  places  it  in  this  sunn 
and  it  would  be  premature  to  decide  on  _' any 
<lu^€tion  that  may  arise  between  the  partiesL  *" 


^/ 


^ 
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Property, 


The  int^o^ntar  is  quite  ^gbt  sO|^ewartt^ 
;  and  all  that  ui  necessary  way  he  to'^^^ood, 
^nratioit  m  Lord  Glejalee  .h^l^  fMroRo^^ 
le  partiea  to  apply  to  the  Deaa  of  Guild 
lement  nebuUt  QA  a  ppopet  plaxi.  The 
ibel  fxroeeed?  upon  the  tasimpt^n  t^at 
s  an  ^iclusite  right  tOt  Ibe  solum  \  on 
meiit  is  Imilty  aitkoug}!  it .  ia  admitted 
lo  oonveyante  ^  it  in  his  titles.  We 
3t  decern  in  the  deekuvtery  conclusion 
as,  nor  iuLfliiytepsfahision  which  dep^ds 
mption. 


Ird.  Alt.  Dean  ofFac^  (Mmicrerff} 

€.      Thomas  Darling  and  A.  P.  Henderson^ 

/•/Cleit  M 
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.'V   il    11 


;    pOMPApY, 

>  SEEVANT.-^— Foreign. — ^-^  person 
f  ntmself  out  as  pound  by  a  contract  of 
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liy  a  contract  of 
/6r  a  certmn  period  of  years^ 
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5  F.b.  l89i. 


Bnle  f^.  Dual* 
barton  Glass^  ' 
\Vurk  Co. 

Matffr  and 
ServanL 
F&reigm  > 


^W?  Mllffifgi  ^^y  '^'''»  repre^efdation,  inducei 
^ihCqlfpiiltiy  t<>  enter  hito  an  arrfingement 
:iltfus(emj(Pf  Rnglandy  by  which  kU  servh 
.  ]tr^f9iffi^0d  to  Ihem ;  and  havhig  accepted 
m^npyjfUf-pa^ymefit  in  advmice  qfpar^  qf^ki 
'  Ismdf ikei^eitfier  having  commenced  ids  sen 
^JSfcsfttiih  Company:  Found  that  lie  ua 
tif  eomphtt  it  for  the  whole  period  of  his 
with  ih4  English  Compimy^  although  no  wn 
pOff^iet^en  him  and  t/ie  Scotiisk  Com^ 
uobich  a  CGHfraci  qf\wrvi€e  could  hate  beei 
fillAfid  in  thh  country  Jbr  niore  than  a  single 

DALE  Wa&/<|riginAlly  d  servant  of  the  Du 
GIabSf  Co9i|wny,  and  thereafter  entered  as 
maker  ji^to  t^e  service  of  the  Nailsea  Con 
BfisipL .  Hi^  %fterwards  wished  to  retura  to  S< 
and  (uQider  the  pretence  that  Ke  could  not  wr 
nift^^  m^^tOf  Iti^  friends  to  write  a  lettei*  in  hi 
to  tlie  mafHaipsF  of  the  Dumbarton  Glass  Woi 
qi^irii^  if '  tbef  were  in  want  of  hands,  and  wo 
him  employment.  This  proposal  was  am 
ihe  vcmmgery  io  whom  it  was  addressedi  oflerL 
employment  nt^  their  works  at  his  old  wages» 
tera<)a4ed  4th  and  ^oth  August  IS^. 

J^ale  Aoknow^edged  these  letters  (as.hefi 
means^  of  hig  friend)  on  the  28th  August,  sayiu 
he  had  igjiren/liis  present  masters  a  month'^  v 
to  qiiMi  -^PfLadding,  '  But  the  manager,  prev 
'  n^y  ffS^V^gi-poiii^e,  asked  me  if  I  jiad  any  o) 

*  to,(Cpt^fwdg^hack  to  Scotland  in  tlie  room  ol 

*  nr))^^  liBi^4fttff]iy  Irft     I  said  I  had  not ;  ami  1 

*  me  ..bf;. ^ Willed   write  to  Mr  Dixon  i-egperti 
^  ^ui^-^n^frder.  t^  lose  no  time,  I  iuunediatel; 

*  notifi^  a^^bcfve,  as  I  particularly  wi^ed  to 
^  Yoti  ijrtli  therefore  fully  expett  rae;  but,  kf< 

:  u 


JfLi^ 


^Ki^Oi^idfiilisrc^J 


4>^ 


Biid  it  was  tlieK  dtedid^A  tli  ttt  r  i^ 
T  &m  Company  for  seven  yearB^^^Jk^n 
It  emne  to  them;  by  aiaUi^ct^of  CMo. 
tHer  was  in  court  at  the  thnd,  a^d  t)i^ 
.  Yon  will,  therefore,  9*  that  I  csferiot 
^'  &c.  Dale's  service  with  the  Nailsea 
jbmmeneed  in  Septembtf  1819.  ^ 

Ittdedto  in  the  letter  of  SMh'Airgttst* 
El  who,  bang  tinder  an  engagement  to 
tertOn  Olass  Company  fo^  seven  yeaiij 
I  d^Bertad  their  "scrvto^  and  gone  into' 
dlsea  Compalny ;  and  tlie  Mr  HiitWer 
AeiMt  letter  ws^  a  siteriff^oflto^r  t«4io 
ba  Bristol  by  the  Dumbarton  Compctny 
I  to  reclaim  him^ 

d,  by  the  evidence  of  ttuntei^  and  ^f  twd 
f  of  the  Nailsea  Coiripanyi  that,  after^  if 
mlnedi)yaeoiirt  of  jusHcte  near  Bris- 
that  Dale  wAs  bound  to  eotrtinbe  in  liis 
f  'fer  sevrar  years,'  an  arrtogeiYf ent  was 
bfs  request,  by  which  the  Nftilisr^  Cohi- 
i^gmalb  his  disdhHrge  in  eOfisideratioti^  bf 
i  OM9{)any  Waiving  ail  clailn  to  th^  &i^- ' 
r^Siliis;  ahd^Bfle  agreed  to  eomfAMb 
.ttot«i>  o#  lilk  «;^i^tract  with  the  Nailsea 
le  iiiMde  «f  thfeDtoibftrtkm  Gra^^(^lj. ' 
Mllf9^  Um\n'  aUt^ice'A^Oih  tfhe  D^^  ' 

lieneed  working  with  tliein  ;   but,  after 
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barton  Gbws- 
Work  Co.  4c 

JIfemiermid 
Servant* 


*Z!tw*'  c<>"*i»"i''g  li**^  '"•<>*'•  t'^*^  ^  y<^^^>  ^^  left 

Dalev.  Dum.  '^^j  and  eateredlnto  that  of  11  company  at  \ 
The  Dumbarton! Conipanjr  then  cited  biiii  1 
mary  eompkint  before  the  sheriff^  prayioj 
should  be  ordained  to  returB  to  their  servii 
comi^te  die  teifin  of  Sams^  eDgagemetit  with 
tioners^  or  at  least  to  servie  them  until  the 
his  (Date*s)  engagement  with  tlie  Nailsea  ^ 
The  sheriff,  after  aUowing  a  proof,  prunoi 
following  interlocutar : — *  FindH  it  establi 
the  defender  did,  in  Oetol^er  1823,  ente: 
engagement  to   serve  the  pursuers,   the 
ton  Gloss- Work  Con>pany,  for  tlie  periud 
expired  of  hiSj  the  said  defender's,  term  < 
with   the    Nailsea    Glass-Work    Companj 
county  of  Somerset,  being  for  seven   ye 
mencing  on   l^h  September    1819 :     F 
this  engagement  was  entered  into  at  the 
the-  defender;  and  that  for  the  purposes 
and  in  terms  of  the  agceement  of  panles 
eharge  of  the  defender  from  the  said  Nail 
pany's  service  was  purchased  by  the  pur 
their  ireleasrng  James,  limits  from  their  sen 
vouF  of  said  Comfxanyy  ^nd  the  8mn  of 
paid  to  the  defender,  besides  other  outlay 
pursuers  on  his  account:   Fiud^  that  the 
came  to  Dumbarton  ia  terms  of  his  eo^ 
and  entered  into  the  pursuers'  service  mc 
nad  continued  therein  till  the  date  of  this 
Finds  the  said  engagemenut  binding  on  the  < 
and,  therefore^  decerns,  and  ordains  him  m 
utum  to  the  pureaesps'  service,    and   to 
(tkerein,  axid  fulfil,  the  duties  thereof^  uiit 
ijpiry  -of  said  terni  of*  seven  years  trom  i^a 
Fmds  the  defender  liable  in  expenses  of  pJ 
which  allows  an  account  •&  be  given  iui 
cerns/  _  , 
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lie  expenses^  modified  to  LlMSl  l(h^  fid:  M&ifJ^^^ 
e  Dumbarton  Company  gave  a  charge  ^J^»  ^^"^ 
)crc^.  Bde  Sttspeiided  ;  awi  the  l46rd      - 
uioed  the  fMlowing!  interlocutop^^^^^*'"^ 
marff  &c.  findfl^  in  tetms  of  (be  find*  ^or^v^ 
srldentoref  the  eherifi;  dtted  the  j^th 
36,  with  this  addition^  that  the  Agrees 
;he  suspender  and  charger^  took  pla^e 
'  the  law  of  whieh  it  appears,  that  au 
aerviee  duirag  more  years  than  on6 
jtd  by  oral  words^  if  followed  by  ac*^ 
naent  of  the  servke  ;  and»  therefore, 
.  orderly  proceeded,  and  decerns/ 

*  reclaimed,  weA  jdeaded—^lMy  Th^ 
petitioners  is  irrdevantly  laid,  in  so 
I'OB  an  aU^^ion  that  he  engaged  td 
mtrakct  with  tbem^  which  is  an  iireler 
laving  it  found,  as  is  done  by  the  sen- 
ff,  that  he  was  birond  to  complete  a 
service^  vis.  the  period  for  which  he 
I  own  t^ontract  with  the  Nail^ea  Comr 
claim  is  grouadlese ;  because^  by  th^ 
a  contract  oi  service  for  a  teirm  of 
r: constituted  by  writ;  and  it  is;not 
ply  the  want  of  ^ii!iitii^  by  any  other 
y  Ae  oath  of  the;  pftrty.  The  admis- 
ity  or  a  ret  imMrfi^n^^are  Oinly>susr 
ctofiobligiBgiHmr  to  serve  for  on^ 
er,^  being  the  ntmost  length .  of  \  time 
Id  bmd  i»niflelf4)y  a  verbal!  contract ; 
;r«A  Jnne  1749j  KUi.  r^A&r.  IS^416.) 
nsadrcby ' the  Lord  Ordinary  ias  to  t}ie 
^ktxmt  latrthoiity) ;  and  thei  Me|)6Dder 
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MatUrm 
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cpi^p^^t.ifei^allteniatiye  for  itDplement  ^^^ 
pend^  either  4>f  pirns'  period  ot^  service  i^itjL 
^rs»^  or  of  his  own  with  the  Nailsea  C^mip 
they  have  only  been  found  entitled  to  insist  fc 
t^r  conclusion.  2d^  Writings  did  pass  betwee 
ties;  ^nd,  even  holding  them  to  be  incomplete, 
in  this  case,  been  sudi  a  rei  interventus  as  1 
either  party  from  resiling  from  his  cdntrac 
B.  iii.  titi  2,  $  3.  Sd,  The  bargain  was  mad 
land  where  a  verbal  contract  of  service  for 
years  is*binding,  provided  the  servant  h^y 
into  the  service  in  consequence  of  it ;.  StaL  4 
a  34^  ^  3 ;  and  personar  obligations  cocntracj 
form  authorized  by  the  lex  loei  conipacfut 
ing  every  where ;  Ersk.  B.  iii.  tit  2,  {40. 

The  Court  unanimously  refused  the  note. 

Lord  Glenlee. — ^The  formal  objection  to  tl 
the  libel  would  be  well  founded,  if  it  had 
that  the  suspender  should  be  obliged  to  com; 
period  of  service,  and  the  sheriff  had  found  1 
only  to  implement  his  own  contract  with  tl 
Cmnpany ;  but,  on  looking  at  the  complai 
pears  that  the  account  of  Sims*  contract  is  c 
duced  narrative ;  and  the  conclusion  of  the  ] 
alternative,  that  the  suspender  should  be  ( 
either  to  implement  Sims*  period  of  service 
'  least,'  that  he  should  be  found  liable  to  n 
serve  out  the  remainder  of  his  own  time  witli 
sea  Company.  The  judgment  of  the  sheriff 
fore,  within  the  conclusions  of  the  libeL 

I  know  nothing  about  the  law  of  Enghind 
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HIT  in  >-^M-^I  \r:'  Lji 

>rdiiiaiy'8  view  of  it  be  correct  or  not,  \fi^  ^^^ 
^^^sifficient  evidence  itiat  Dale  hdtf  nate^-^nw*- 
abarton  Company  that  lie  was  ib6ui3^^^»i«^^ 
the  English  company,  for  a  term  of 


^  toiost,  therefore,  warriarit  hi^  Wn^J^ 
and  I  do  not  see  any  reason  why  the^<>»'*<^ 
f  this  contract  may  not  be  proted  like 
ssi)ecially  considering  the  rei  interten^ 
iken  place  in  consequence.  ' 

y. — I  am  quite  8atis6ed  ^at  this  interi 
founded.  I  agree  with  Lord  denied 
sthing  in  the  formal  objection  to  th^ 
when  we  have  got  over  that,  and  come 
proof,  it  is  quite  clear  that  the  sus« 
ously  enter  into  the  agreement,  men- 
ial, with  this  company, 
to  what  the  Lord  Ordinary  has  said 
ngland,  that  has  reference  to  this  par- 
Vhal  the  general  law  of  England  may 
ntracts  is  nothing  to  the  purpose ;  biit 
fore  us  sufficient  evidence  of  what  was 
he  law  of  England  in  this  particular 
trhat  this  man  himself  represent^  to 
ded,  and  by  which  he  is  therefor^^ 

^usttc^'Cleri;  and  AHoway  f^ncurted.' » 

fftekehxiir       Act  Cuninghams.  All. 

«w.,  IF.  Alea:ander^Vf.  S.  and  A 

iS!      '  r.  Clerk. 


\,  !..:,.,.  •..      .y     . 

'•.    '    ;     ^■■'    -.r    i"'^-^ 

\^<a\    l-rr^^     •'    ' 

■'■    ■   '*  ''''■.• '^   '■ 

•li!  iVvr.  ^••}  '\  ,  ",■"■    ■ 

■      \     r..^rr;... 

ejii  u>  jit  -'T^  \,  •  '..^'i'" 

'[     :■        .      i-./    )     \\    la 

(fil  ^jifi  'ii.)  >^ii(Ji-ii.''.!.f  •)  ' 

!'    ■.::h    ff   /.-mA 

[rl  'i«>  '^rcA   i.h  Vif  j'^^    -'•• 

'  ■  :•;  •;.....!  1 
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SECOND  DIVISION. 

No.LXIY.  SFebruan 

GEORGE  CONDIE 

ALEXANDER  STEWART. 

Implied  obligation, — A  whscriber  to 
road  found  not  liable  beyond  the  amount  ^ 
scription,  although,  Jbr  some  time,  he  took 
part  in  forwarding  th^  undertaking,  and 
public  meetings  which,  with  his  apparent 
cence,  directed  their  committee  to  proceed 
work,  and  borrow  money  fn*  that  purpose, 
parties  were  aware  that  the  sums  subscr\ 
quite  inadequate  to  the  completion  of  the  r 

A  meeting  of  certain  proprietory  in  the  c 
Perth  (24  Nov,  1818)  interested  in  a  propo 
pike  road  between  the  village  of  Dunning 
Yetts  of  Muckart  in  the  8Q^le  ^ounty^  ni 
^  committee  to  procure  subscriptions  for  the 
Vof  proceeding  to  make  the  aforesaid  fo 
'  out  delay ;  and,  when  filled  up  to  the  ejcte 
'  estimated  expense,  the  meeting  recommenc! 

*  committee  to  procure  from  Mr  Drysdale 
<  specification  and  section  of  the  road,  and  t 

*  to  advertise  for  estimates,  and,  when  giv 

*  call  another  meeting  of  those  interested.' 
At  a  subsequent  meeting  (27  April  1819)  a 

of  the  committee  '  stated,  that  the  preaeat  mei 
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:  the  purpose  of  icohsidering  what  fur-  ^J^^ 
be  adopted  ft>r  carrying  the  pi'oposedcondie©. 
xecution,  as  the  subscriptions,  notvitb-^^^^'^' 
xertidns  of  the  committee,  have  not  yet  impKed  Oba. 
At  the  same  time,  the  subscription  pa-^*'^'*' 
upon  the  table,  from  which  it  appeared 
mm  subscribed  amoimted  to  little  more 
'  but  it  was  added  there  was  still  a 
tiring  su'bscriptions  from  other  indivi- 
likewise  stated,  *  that,  while  the  com- 
ed  that  the  whole  amount  of  the  sum 
aking  the  proposed  line  of  road  had 
bribed,  still,  from  the  very  respecitkble 
ivhich  have  been  received,  they  are  of 
de  object  ought  not  to  be  relinqukh- 
ded  in  without  delay,  even  although 
bscriptions  should  be  procured  from 
;rs ;  at  the  same  time  the  committee 
uggest  to  the  meeting,  that  the  {)re- 
rs  shoidd  agree  to  become  bound  for 
,  in  proportion  to  their  original  sub- 
*h  unsubscribed  surplus  being  always 
referable  lien  ott  the  road  till  the  satiie 
paid  up,* 

tement  by  the  committee,  the  minutes 
e  meeting,  after  due  deliberation,  is 
)f  opinion  that  the  work  should  pro- 
delay;  but,  before  advertising  for  es- 
leeting  instruct  the  committee  to  em- 
•Hson,  or  any  other  able  Engineer,  to 
oposed  line  of  road,  and  to  report  to 
^,  if  the  line  pointed  out  by  Mr  Drys- 
>st  advantageous  that  can  be  adopted 
lienee  of  the  public' 
ferther  instructed  the  committee'  to 


/mftiw.QW,,A^!Wsasr  fti>*i»^«>*WpWftt  tl«?=Jnfe(»ori|)teBii« 

The  committee  afterwardg  met  (Slst  Oetofe 
^;6f^|ipif^f(  ^  wakUi^  tte  read,  m^  bni 
bridges, '  having- been  deliberoteljr  coasid^ed 
30iKf4>t(0  f^^^  into  an  agreement  ^wit^  cm* 
feii^  Ijcfr  ipwt,  of  the  work ;  a^d  the  dodc  n 
e4.j|$>;prepare  a.  draft  of  a  regular  ctrntrt^ 
l)|e^lt9.  jtlie,  firrt  g^eirai  meeting, 

.^idjB^ftofitliM  «(N9ti>act  vaa  accoKBogljr  ( 
tOt-^Ho^^fSffQveicf  b7i  a  general  pieetingr*^ 
$cribe|8.(Uth  Feb.  IdSO),  vhodirectad.  itti 
n)HPiicate4  to  the  road  oontraetor;  *  'apdji 
'^oy«4  of  by  him  and, has  ctoftwrnKi  Ja  b* 
^  JEoiie:  apotb^r.  meeting  of  the  tnut^as  lor.t 

*  approval.*  It  appeared*  hovever,  that  th< 
tff^.  jbad.  already  dc^iifed  the  contactMi .  to.  c 
os^tion^ ;  W  of  tiiii  the  meeting  vtunim 
pi:ov^.  The  minutes  of  this  meettngcovtai 
r^f^ffw.te^  the  clerk  *  tp  pake  ovtt-  aiHev!. lawl 

*  jpfyper,  ,tO;,be  si^^  by  all  the  gevtketncnice 
<  aijic^  cpnt^ning  a  clause  bearing  tIwt>iiA  jeu 
^  rflefijci^cy  for  completing,  th«  roAd»  thi^  «ni 
'■  fbp,-niis^jjiB(by  t¥i?»MT*«f8  iaprejusutio 
«  xf «jj^jf ft  {(ub^crij^wu  asi.reiSoilHnevfle^ 
^]9Hni^te|9f,4ftt#,th^^^7th  ABTil,l8JJ|.'u,ji    ., 

,^^f  ^ii^i^a,,af,tW^,l^t  #ieetin«.^lit^^ 

'  ft,srec^t/foin  ;a  banlf  *)if  ;^  j»»roiftf,I».6<KH) 

*  pVJfFP?S.c^;carfyin|[.pj;^,tbe.wc^.ia»iis«ti 
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kit  a.baikaawMl'W&^.8(^<eaibi^faidc2^ 

propoFtktu  tai^oSr  i^fiitm&W)i 

opi  ^mi^ut^'&at  (he  defend^  i#ist9 

of  a  resolutioa  of  9  subtie^fibiit  rteetfatg^ 
^  0ll^tbi8  road  (38th  Ai^iiat  ISiBK^  tibe 

viMcb  thd  previous  meeti]^  had  under 
ras  obtained  from  the  Perth  Ba^tk^g 
I  acocytaaee  of  ^certain  of  the  truBt^^ 
riheir  treasater.  The  deftndefiraa^ 
ider  the  local  statutes^  td  be  a  trustee; 
sonnnuiucated  to  hinii  he  did  not  at4 

giibgeq«eiit4aeetiag^  all  of  whiefaajph 
«B.  ofmreiiB^  a«  ;pieeti|ig§  V  the  tiluk 

ISrf  m»  then  prepared  for  ezecntioiii 
bficrib^rs  tQ  the  road,  obliging  them 
itiiMt  oi^y  of  this  loan,  but  i^of 
(Pfiinns  shtmld  be  required  for  ediriH 
1,  bridges,  &€.  in  proportion  to  thekr 
inA  aahBonptioite.  The  defender  itt- 
be  this^MmdyOn  the  ground  tiiM  he 
igBiio^gM&on  to  doeo ;  mid  thttt,  front' 
fraddedaml  to  him,  at  a  meeting  tif 
attikkriiFSAnM.  legally  qualified,  on  ai5^ 
Alltoia'of4i9B  vidued  rent,  t6  be  a  triis^ 
Borth^int^^  or  eoneera  in  the  r6^ 
^^^omplMed  at  Whitsunday  182f  ;  and 
mfeetiiig'  of;  tfee  trustees  (SQth  April 


t 


^i 


tOB 


jsas^mo^m  ow  TOB 


Condie  o. 
Stewart. 

Implied  Ohtt* 
gatiofu 


^^^i^'  18C3)  itappewed  that  tlie  debt  agaioittlie 
about  L49SOO,  aiidthat  the  stibscriptioBBfitil] 
ed  to  L.8609,  ^  ^xcltusive  of  certain  donatiei 

*  ed  to  be  given  hy  individuals  towaiids*  A4 
^  of  the  road ;  so  that  there  arose  a  faalaa] 
^  ^arte  of  L.5600  to  be  paid  in  the  meanti 
'  subscribers,  over  m^A  above  their  t^spiM 

*  scriptions/ 
Condie,  as  treasurer  of  the  trust,  raised  < 

against  Stewart,  concluding  for  payment 
ISs,  9d.  being  his  original  subscription  at 
ponding  proportion  of  ibe  above  deficiency. 
The  pursuer  denied  the  defender's  aveno 
at  the  first  meetings  it  was  stated  thM  the 
expense  of  the  proposed  road  was  about  L.S 
affirmed  <hatj  even  at  the  date  of  the  seeoni] 
(27th  April  1819)  no  such  statement  had  b 
nor  any  assurance  given,  to  that  effect ;  on 
trarj,  the  cost  of  the  road  and  the  amount  o 
setiptions  were  then  matters  of  mere  conjee 
the  defender,  in  particular,  was  aware  of  tb 
ther,  it  was  averred  that  the  defender  took 
part  with  the  meeting  of  the  committee  of 
October  1819,  although  not  himself  a  memb 
justing  the  agreement  with  the  road  ex^ntm 


The  pursuer  argueA^Thai  the  minutes  of 
ing  of  the  87th  April  1919,  as  well  as  the  si 
conduct  of  all  parties,  shewed  that  that  nieetid 
the  proposition  of  their  committee,  that^iesi] 
should  be  bound  to  make  up  any  deficiency  oi 
the  proportion  of  their  driginal  subscriptions ; 
it  was  only  on  this  footing  that  they  resolvied 
Work  shoiild  be  proceeded  in  withtnU;  •delay 
the  dsfen^r's  liability,' to  this  extendi  was  ^ 
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ris  signature  being  affixed  to  toy  n€'k  \^^^'^^ 
lining  a  clause  to  the  abovfe (Effect?.  '  Thfe  condle  v. 
by  the  meeting  of  the  lUh^T'^iiiary^tew^rt^ 
rk  to  prepare  a  new  subscriptidn  pape^,  implied  q^h-, 
e^  was,  therefore^  unnecessary,  hbweYet^^'*'*' 
easiire  might  have  appealed  with  thb 
ing  any  dispute  upon  the  subject.     Bef-i 
me  res  non  erunt  integra  with  regard  to 
Previous  to  this,  he  had  sanctioned  the 
the  L.6000  by  the   committee.      An 
also  been  entered  into  with  the  road- 
d  the  defender  had  assisted  in  adjusting 
le  road  had  likewise  been  begun ;  and 
id  voted  an  approval  of  the  committee's 
horising  its  commencement.     Farther, 
resolution  to  pay  no  more  than  his  orl-* 
ion  was  not  formed  till  the  road-con- 
:tually  received  L  3300  for  the  tvbrlc 
ing  to  the  doctrine  laid  down  by  thfe 
8  in  the  case  referred  to  by  the  defender, 
presence  at  a  meeting  is  not  enough  to 
party  a  pecuniary  obligation,  his  acts  oS* 
of  wliat  was  there  resolved  upon  will  eU 
him- 

8  of  the  various  meetings,  having  been 
by  the  clerk,  are  unexceptionable  evi-^ 
res  gest^t  as  therein  $tated;  Ogilvy  r, 
'Edinburgh,  6th  Feb.  1810;  Morisbn 
!  Burton,  8th  April  1719,  RoherUtrtCs 
,249. 

er  mmnfetined — That  the  mintites  of  the 
tie  27th  April  1819  disprove  the  pur- 
on  as  to  the  adoption,  by  the  meeting;  of 
a  of  the  cumiuittee,  that  the  subscribers 


tX9 


im/m«s^fiowiWUE 


Stewart^      pce3f i«g^I%ffiDijt0lu<ri?ig  opiJ^Q*  iW  ttiis  poiut 

^""^  thafethfljaxfcsfrili^siiM  to  gr^i^^  secii 

thiet linw^Jllit jpf  titeir  ir^sp^ctive  subsfidptions* 
eit»)fir]||^  jl^jTi  ibfs  /dlr^tion  of  a  8fil)pequeiit 
ti^A  ili?W:  pttl^^edj^^pa  pi^^  8hoi4d  be  n 
containing  the  obligation  in  question,  *  to  1: 
'  .ISfr  ^l  tb«  gi^ntl^n^en;  cq^ceme^.'  TJie  defend 
a^bsfiiiril^,  aq J  o)[>ligatipp,  of  ,thisr  land,  nor 
UMyQg'Fhij^rt^  iQpi;M  i>^  ^eld^  taiitfiiqoiint  toi 
9irrip}j#n.  ^Q;  \f as^nqt  a  member:  pf  the  com 
the  sub^qi^ibe^ ;  fipd  J^e  attended  tlie  meetii 
31st  October  1819>  founded  on  by  the  pursu< 
rje^p^t  pf  soqie  of  the  m^iibers,  who  wishec 
t}^  b^e^t  pf  i[iia  lodd  infcuTnatiop,  .and  to 
^¥i<t^  l^is  i¥r^gi^^fi|}  in  some  mimr  arcfiiigemei] 
]^H)Uf)|[^eirt^l(  toc^ryt  Ilip^aiever  as 

^i^^ng.th^  pQntr^t:  ^t^  tihei  :^drContraci 
!^J^ejt^asfinaUya^usted  and  signed,  an 
t^f^ Jpam /was  c^btc^nedy  b^  had  c^fis^  to  atJ 
nf^j^i^^gSy;  or  to,  talc^  any  copceri^  i^  .the  road. 
j^jppi  jy^it  had  been  undlerstood  that  he  w 
^^^.fpr  j^Qite.  ,^^n  hi3  sobsqrij^ipn^.  in  case 
swffs^^wpl^mpl^ted  were  car^cKi  fori^ard,  h 
l^fii^  ][^^.en|i^^  to  resU  jti^e  befori 

t^;^jgatip»  wasi?igned.  ;      ^    ,^ 
^.,,^j^,tbft;pqi^^itfe,  5l^-G^^  14^8,  i 

tiff^^l^,;^  nn4;  thfr,  gw«Bral  ron 

ffifiWc^^f-Pr:^;!^^  «Mb?^ 

pretext,  foF^ft^yjeWft  f»^|^!^iV^,^to;^%m 
bound  themselves  as  in4jYl^WJ«r  v^vSya\.  -x^iWi 
Mere  presence  at  a  meeting,  of  which  the 


r  * 


9(sokTxyw/«amagf. 


*n 


nffi  the  House  of 'Lbi^M«i*Jly^l8l6^'^^ 
rh«  inmutes  itt'tike' pi^«s«ti««tt9«(k^r& 

f  u{i>  from  je«tings  e^eir  a<;ihW9fie«tA^ 


II     i^i 


ii.'':7uov 


presentation  ad  t6  tbe  amditnt'  df-stlt)- 
^  by  the  committee  to  tb«^>ib«^tfBg'df 
er  1819,  would  be  sufficient  t<3^  W*i?atb 
oni^tbe  obligation  whidh  it  is  all*eged 
that  mee€[tig'  iiiiposed  upbn  MHi. ''  ^  * 

■dinary  assoilzied  the  defeiider  frdlBi  ttii^ 
hie  libittlgned  Sum  Of  L.iOO,  ^iVi^'  ^ 
IsBbscHption ;  and  fte  Gbiitt  adWWfl; 
J^tce^Cil^A  Was  of  opinion  ^MV^B§ 
icMnpIeteljr  failed  to  make  out'  ft  Jifik^ 
feftaer.  The  minute  of  th«s  STA  ^A^ 
[  umbte  recommendatioii  dftKe'doy- 
the  ttie^ing  'did  Dot  thAse  to  ^tfcf  «*; 
to  commence  the  wwk  Was  h.  ^Mice 
sons  would  be  induced  to  come  forward 
fonis.  It  was  evident  from  the  direclSAW 
f  of  llttf  February  1820,  as  tothie  tiiai 
new  subscription  paper  for  t^^Mui^,^ 
I  ftlt'that  they  w6re  hot  h!^^rtd'b(nkid 
mk/V:  of  thdr  Tt»p>et!at&  6\!aMiffp\SiMM! 
t  MkgeHay'  t&  go  tipob  Oie/  ^laiiseA  ^f^ 


urn 


jmamumsiOB  tiik 


Itord^  (Rn^igbiki,  (Miomf,       For- Pursuer,  Skene, 
^Phm  ^piPitadmy  W.  S.  Agepte.         For  dcfcn 
ofPac.  (MoncreiJT)  Jameson.    Alex.  Af.  Anders 
A^m.    T.CleA. 


FIRST  DiriSION. 


Ifo^LXV. 


6  Pehruary 


WILLIAM  WATT 

against 
tHOMAS  GLEN. 


Sals.^ — tn  a  sale  o/"  wheat  bff  sample,  the  pt^ 
upon  delivery  qf  ilie  stocky  having  ohjecte 
M^sinfertor  to  the  sample,  but  not  having 

,  tQ  receive  deUvery^  andqfUruardsy  when  in 
or  redelivery  was  demanded^  havings  agreet 
io^the  bmrgain,  Jbund  t/uU  he  was  not  qfi 

. :  enfUled  to  resile,  or  to  r^use  payment  of  i 
om  the  ground  of  the  inferior  qHality  of  the 

Gii£N  purchased  a  pwcel  of  wheat  by  sample  ftt 
through  his  ageot,  James  Tannoeh.  The  stock 
Iives3ed  two*  days  afterwards,  aceording  to  th 
inent  of  iMHitiea^  at  Hjawldlead  Mill,  and  a 
taken  by  th}^  sdlerfroia  the  miikr  to  the  pu 
Sfloa  aftefwaida.  Glen,  on  exMkiiuing  th€  st 
jedt^  tfaatit  was  taferiar  tO' the  sample,  but 
ofiBsr;  tb  give  it  baek>  but;  allowed  it  to  rei 
Hantftdcbead  Mill.  Borne  .days  ^afterwards,  Wj 
theJageti^  who  bad  eondHCtedithr  sale  to  k  n  ow  ^ 
GUn  was  to  keep  ithe' wheat  vTJT  not-  The 
which  Gleu,  in  his  declaration,  gave  of  whal 
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am 


Lsiou  w;^  as  foUomra: 
ed  on  the  declarant, 


and.  wished  to^ 


Watt  V.  Olen, 

leclarant  would  allow  hxrn  >  to^  say^  to  the      — - 
he  would  gire  up  the  bargain  for  the 
stloU)  and  the  declftn^dt  then  said  hd 
»  but  he,  Tannoch^  mi^t  say  he  ^ould 
largain ;  and  Tannoch  went  off:  That, 

the  dedarant^  in  a  few  minutes  after 
1  Tannoch,  dnd  got  him  in  his  own 
^  Street,  and  mentioned  to  him  that 
need  not  say  any  thing  about  it  to  fhe 

he,  the  declarant,  had  thought  on  it 
»uld  keep  his  bargsdn/ 
rought  his  spction  for  payment  of  the 
beat. before  the  magistrates  of  Paisley: 
m  pleaded  that  the  stock  delivered  be* 
tbe  miBfile,  be  had  refused  to  accept  of 
le  case  of  goods  purchased  1^  sample^ 
sk  i»  iliferior  tO'  the  sample,  tibe  fntn- 
vdy:  entitled  to  refuse  to  take  delivei^y; 
I  of  damages. 

damticm  of  the  defender  had  been  talonr, 
]^  the  magistrates  pronounced  this  in- 
Find  tbat^  on  the  7th  September  18S0, 
[libited  to  the  defender,  by  a  person  act- 
f :  of  the  pursuer,  a  sample  of  wheatv 
ursoer  alleges  he  delivered  to  (ibat  per- 
^.purchaaer  migiit  see  its  description 
.  that  thfe .  defender  kept  the  wlitde>of 
biUtedf  oir  rather  it  was  pBist  thimm 
hap^aslMiBgirtally  of  no. use/ because 
a  to  be ;>examiaed  lat  deliveiy^ land  ito 
leticriterioni  for  Judgment :  Find^  that 
ftraa&iiiied  afttfiaJsrkfaeadMil^  wUtikeir^ 
bid^isaiyi6dl)k  <wi  tiiei^hil 8e|rt^^ 
defender^  mad /that attliia  tiinetke<di^* 
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-^  '  ^'  *  f^&nder  did  not  acquiesce  in  its  qualitf,  bin 
Wftu  V.  Glen.*  to  it  a8  inferior  in  that  respect  to  the  smri] 
'  that,  at  the  time  it  was  carried  to  the  said 

*  proved  to  have  been  in  part  moulded  and 

*  and  that  the  sample  does  not  appear  to 

*  so  :  Find  no  evidence  that  the  defender 

*  the  stoclc  M'ithout  reference  to  the  sample  i 

*  terion  of  quality,  or  that  he  refused  to  alloi 

*  suer  to  take  baek  the  stock  after  it  Iiad  be 

*  the  pui'suer  at  the  nrill,  althouj^h  the  defi 

*  he  would  keep  his  bargain :   Therefore, 
'  the  pursuer  has  not  proved  that  the  d< 

*  bound  to  pay  for  the  wheat,  the  price  of 

*  claimed  ;  and  assoiUie  the  defender  accordi 
'  the  conclusions  of  the  libeli  and  find  th 
'  liable  in  expenses,' 

\  The  pursuer  advocated ;  and  the  Lord 
pronounced  this  interlocutor; — *  Finds  it  pi 
'  the  wheat  in  question  was  sold  Ijy  sample 
'  bulk  was  inferior  to  the  sample ;  and  th 
'  fender^  in  presence  of  the  pursuer,  objectei 
■  that  account  on  the  day  when  it  was  de 

*  Hawkhead  Mill :  Finds  it  proved  and  adni 

*  the  defender  refased  to  return  the  wheat  t 

*  afterwards  when  the  pursuer  required  hi 

*  up  the  bargain ;  and  that  it  is  not  allegt 

*  offered  to  return  it,  reserving  his  claim  of 

*  Therefore  remits  to  the  magistrates  witl 

*  tions  to  assoilzie  the  defender  from  the  cc 

*  of  the  libel ;  but  to  find  no  expenses  di 

*  inferior  court :    Finds  neither  party  entit 

*  penses  in  this  court/ 


Both  parties  having  reciamed-^ 
•    Lord  Bal^fty  said — This  was  clearly  i 
sample.     The  law  in  such  a  case  is  plain.    If 
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Salt, 


B  as  t^  teiiipte)^4llw>^u#cbdbdip  istty  re-  ^  ^^^'  >^^ 
it.    IriiHt^XM^^  llie*t<^tefiiflier'  Alight  w^^^n. 

^  been  tef^Hbfel  i«  <he>M3Mt!if{l^y  dMHough 
d  at  the  WiU-bytte^ttgftwni^n*^  both 
if  h^  had  itttimateid  tki^^lii>^0  thne, 
uld  henre  temtAned  at  ib&  milt  At  the 
suer.  But,  illdidugll  he  objeciedHo  the 
I  not  reAifle  to'  receive  the  8t6ek  ;  and 
his  d(idaraiioD/4liat  w^o^e  4<iys  after- 
the  piirsaer  WHt  'to  know  if  ^  he  Was  to 
;  or  not,  heat  laM  said/  that  he  would 
rgain.  H^-had^  th^lref<bre,  l6dt  the  op- 
therwte^^ ifiight'hav^  had  of  Mtorti iug 
d  ha  cttbaot  nowrefiisepajrilieiM^^^^ 


ig  ioterlocttt»r*ntf8ilroho«flced  i-^  Art- 
use  ;  r^u^ltft  i^c^iniing'ndte^fbi'the 
altet  tht|iiirterkKm«0r¥e6laifn6d^a]TiSit, 
L  tenm^'  the  'Uhfel;  find^  Qi^Mefeftder 
lenses ;  reserving  to  the'  defender  any 
age  be^ vhiEf  ^  have  agaihst  die  pui^uer 
e  sale  o£  the  whea^  in  queJBtion^  and  to 
lis  defaneed'air  d£<^rds/ 


Agent^^  .'  For  Djefendei^  CQwan^ 


irii/. 


^>^.     1:1,  1 


li 


i    f 
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f    ■  i    ■-.■'•  -I     '      •    f*    »-^ff*r<f'^^ 

FiTA^r  DiriSlON. 

■       .    \  '.       '■•■'.'  .  11-1   -r ' 

Jffi.  J«XVI.  •  Iff  gl  6  J^e6r«« 

T^RlWll'y.HOlSBE  OF  LEITH,  anb  C 

MAGXSTBATEBcr  EDINBURGH,  ai 
.    MSBSl(MfEttS«£'j[^ITHI^ 

havings  heem  appnimiedhy  statute  to  carr 

■  imtim^  fmf^lk.fMrkf^ound  that  neithet 

dies  nor  private  parties,  having  an  ink 

campletim  of  tie  uaorit  t<?^^  mtitled  to 

€ictio9mg^inst4i^fmg  fp-emnpel  them  to  go 

. ,  lutj^h  eoffirarff  (q  ^  neeoliUion  of  the  Con 

;    Mldi^g  4t Jfie^y^efdi^  t^  do  m,  nor  to 

:    mtt^  ^Igm^  Ihemfofr  the  alleged  delai 

Ttt©  M^iplaratep  ^Etoibiirgli,  as  propric 
iBprt  sn^  hi^bpiutf*  irf  J^th*  h  a  vi  ug  expended  \ 
«um  in  the  erectjk>p  .9/ j^  wet  docks,  whit 
jborrowed  from  individuals  upon  bonds,  obt 
^vef lUQOot  a  Imq  of  L.S40,000  for  payiii 
bonds,  on  condition  of  giviug  up  a  piece  of  g 
payal  jviffiri^  i^mg  Z  per  cent,  interest 
l^T  ,9f>.a4iwpced»  with  an  additional  2  p 
|(l5^nt^fui(uiL  (^  extipctioii  of  the  capita 
ranjp^pjBp^l^.w^cfljl^^^  through  by  the  act 
,  q./lPI, .,  Thfij  j^??^,^t  ^outaius  certain  an 
fp^;^4hj^ej:g^tioBiJ9jF^^  ij^^y  pier  to  the  east  I 
.  gfetr^^,^^^.^9^^,]l^  west  by  the  N^ 
In  the  following  sessioQjof  Parliament^  anol 
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vm 


Geo,  IV,  e.  105)  appointing  certain  com-  *^^^  '*^ 
in  number,  for  superintending  the  in^THnUv- 
F'eraents  in  the  harbour  and  docks  of^^}t^f     * 
ed  the  previous  act,  and  referred  to  the  Magistrates 
ut  to  be  entered  into  by  the  Magistrates  &c    "*  "^  ' 
'  Board,  by  which  the  MaHstrates  #ere       

^  °  TiUe  to  Pnr^ 

\  expend  on  the  extension  of  the  eastern  ^ue. 
^sponding  works,  a  sum  not  exceeding 
le  Commissioners  were  appointed  for  di- 
iters  regarding  the  maintenance,  repair, 
ent  of  the  harbour  and  docks,  and  were 
ntend  and  direct  the  execution  of  the 
d  settled  by  the  Navy  Board,  in  regard 
m  of  the  eastern  pier, 
big  last  act  was  passed,  the  Magistrates 
contract  with  the  Navy  Board  for  the 
?  eastern  pier,  according  to  a  plan  pre- 
Ihapman,  civil  engineer.  Estimated  for 
e  afterwards  procured,  and  a  contract 
actor  was  prepared  and  signed  byliinl 
Commissioners.  The  Magistrates  of 
«wever,  before  signing  the  contract,  were 
the  Navy  Board  had  declined  to  exiecute 
r.  As  they  considered  that  the  extetnioii 
pier,  without  the  erection  of  the  western 
t  only  be  useless*  but  injurious  to  the 
presented  a  bill  of  suspension  and  liit^- 
lie  work  proceeding  in  the  meantittie; 
tiled  whether  the  Navy  Board  wer^'  to 
?m  pier  or  not.  The  Court  allowedtfce 
?d  to  a  certain  limited  extent,  but  ^>kds- 
ad  ultra f  and  granted  the  intcrdid^/^^*  * 
unistances,  the  present  action  was  raised 
ord  Provost  and  Magistrates  of  Efliia- 
linst  the  Wet  Dock  Commissioners.  ^Tfce 
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g^F^xm^  pUrsii««  of  tbeacli6nM^€*e,  1.  The  Trinity 
Leitji;  and!  James  Duticah,  David  Gourlay, 
!  Brown,  it»  master  and  assistants.    2,  The  O 


Trinity- 
House  of 
Leitb,  &C.  V. 

M&ffistrates    of  Triiffickers  01*  Merchants  in  Leith,  and  Jo] 

of  Kdinbumh, 


nOBtoPur* 


'  master.  S.  The  Society  of  Ship-owners  of  Le 
Scartb',  chairman  thereof,  and  the  said  Jar 
and  o%hets,  members  thei*eof,  for  themselve 
viduals^  4.  The  Magistrates  of  Leitb,  as  n 
and  ihastera  of  the  four  incorporations  of  L( 
5.  James  Baimsfather. Scott,  Robert  Phill 
Reoch,  and  George  Cricbton,  as  individua 
character  of  heritors,  merchants,  ship-owner 
=dfer writers  in  Leitb.  The  siimmons  narrate 
tntes  6  Geo.  IV.  c.  10»,  and  7  Geo.  IV,  c 
the  contract  entered  into  between  tlie  nmgis 
the  commissioners  of  the  navj%  and  the  contr 
work,  and  th^  suspension  and  interdict  at  th 
t)f  the  magistrates,  whereby  the  work  had  I 
rupted;  and  then  proceeds,  that  it  is  of  Tital  i 
to  the  interests  of  the  shipping  trade  and  coi 
the  port  that  these  improvements  should  be 
with  i^^itbout  farther  interruption,  and  thatgi 
ges  were  daily  suflRered  by  the  pursuers  from  tl 
plated  improvements  not  being  carried  into 
The  summotis  then  concludes  against  the  co 
ers,  that  they  should  be  decerned  and  ordained 
to  proceed  to  the  execution  of  the  works,  o 
foiling  to  do  so,  that  they  should  be  decern 
daitfed  to  make  payment  of  L.i20,000  to  the 
in' name  of  damages  occasioned  by  such  faili 
tt^  concludes  against  the  Lord  Provost  ai 
trates  of  Edinbui^gli  to  implement  and  fulfi 
gatious  incumbent  on  them  by  tlie  said  m 
liakn^nt^  and  that  they  shtmld  be  decerned  an< 
to  desist  and  cease  hindering,  troubling,  or 
the  said  commissioners  in  the  discharge  of  tl 
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^hat  they  should  pay  to  the  pur»WFS  ^*'***'  ^*^ 
in  ages,  besides  expenses  of  process.  Trinity-:  • 
ig  preliminary  defences  against  this  ^^'•f^l'^21  ^ 
n  in  for  the  commissioners.  >    Mpgisjuates  of 

luers  have  no  title  to  insist  in  this  acr^c.^ 
t  that  a  popular  actjoa  is  not  corope-  ^. ,"~~" 
the  pursuers  have  not  shewn  that  ^iey*us.  .  . 

;o  interfere  in  tlie  matter  libelled. 
statute  7  Geo,  IV.  c.  105,  the  power  of 
,  directing,  carrying  on,  and  completing 

therein  mentioi^ed,  regarding  the  bai?- 
is  vested  exchisively  in  the  commission- 
^pointed  ;  and  these  commissioner's  are 
o  any  control  or  interference  whatever 
the  pursuers.    And  in  carrying  ou  and 

operations,  the  commissioners  are  en- 
?ed  bound,  to  exercise  their  own  discre- 
totime,  according  to  the  circumstances 
ur,  without  being  subjected  to  an>"5.uch 
rft^rence, 

rates  of  Edinburgh  also  stated  similar 
fences,  objecting  to  the  title  of  thepuX'- 

so  far  as  no  evidence  had  been  sbewa 

being  corporations,  and  also  that,  un- 
>f  Parliament  libelled  on,  the  pursuers 
f  insist  in  an  action  against  the  defen- 
nieut  of  the  obligations  incumbent  on 
acts.  The  agreement  had  been  entered 
commissioners  of  the  navy,  ^ho  alome 

pursue  for  implement,  asidt  for  j^^c»^ 
i  of  Parliament ;  and,  in  particul^i^^y^tli^ 
md  the  L.SS.OOO  from,  the;  defenders 
d  upon  the  pursuera,  but  .upon  qpm- 
aed  by  Parliament  ia  i, the  body  pf.l^e 
raiuers*  therefore,  a^d  .  lUl.  Rtim^  ^  i«»^ 
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*  *j*- 1?^»-  by  the  very  tennis  of  the  act,  excluded  froi 


-f^m/ 


"<g- 


TrinHy. 

i^Tth^'&lr  The  pursuei-s  then  gave  in  an  amendm< 
^lagUtratcB  of  libel,  to  introduce  as  pursuers  *  James  Dum 

4c  ^  "^  *     *  Scarth,  and  John  Hardie,  for  themselves,  \ 

""^ —  .  *  sioners  for  managing  and  directing  all  mai 

«M#.              '  gard  to  the  mahitenance,  repair,  and  im 

•  of  the  harbour  and  docks  of  Leith.' 


To  this  amendment  of  the  libel  it  was  ol 
the  Commissioners — 

I.  That  the  amendment  is  incompetent, 
it  would  entirely  change  the  character  of  th 

II.  That  tlie  pursuers,  Messrs  Duncan^  & 
*^ title  or  right  to  insist  in  such  action  as  tl 

for  themselvetj  as  individual  members  of  thi 
sion. 

For  the  Magistrates  of  Edinburgh,  it  was 

I.  Although  it  be  competent  for  a  judge 
summons  to  be  amended  in  regard  to  son 
statement  omitted  or  erroneously  expressc 
amendment  can  be  allowed  to  the  effect  of  ii 
new  parties  into  the  action. 

II.  No  party  can  sist  himself  as  a  pursue 
the  Consent  of  the  defender ;  Jeffrey  and  < 
Blair,  27th  Feb,  1822;  Magistrates  of  Edi 
Budge  and.  Co  l6th  Dec.  1824. 

III.  The  powers  in  the  act  of  Parliameni 
ferred,  not  upon  individual   members   of 

mission,  but  upon  the  whole  as  a  body ;  ! 
they  are  authorised  to  pursue  or  defend  in 
of  their  cjerk.     But  the  ,  pursuers  do  not 
the  body  of  conimiBSioners,  of  whom  they  fo 
small  pari ;   and  still  less  are  they  entitl 

.  jtheirtselveis  as  pmsuers  in  an  actioil  in  opj 


^ 
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mmimioMTs,  who  are  ali:9fdy; ipt^p^^  er^i^ 

Trinity, 

0  the  objectioDs  to  the  tHiO  ^n^.the?*!"^^     , 

the  amendment  of  the  Up^  thep^rMafifltniies 

of  sdlDbi}i]^b| 

rent  Bets  of  pursuers  hav?  ,iU  a  direct      -~-" 
completion  of  the  work  ordered  by  th^iv^. 
lent.     The  Tri iiity-House  of  I^elth  has 
^ged  by  statute  as  a  corporate  body, 
ious  important  powers  and  pri villus, 
•igbt  to  draw  a  revenue  for  the  use  of 

1  by  a  rate  imposed  up<Hi  .t|ie  t^adf^  of 
ey  elect  three  niembera  of  the  parli^ 
iiission.  The  Merchant  Cprnpany  or 
Lelth  bare  also  been  acknowledged  a^  a 

various  acts  of  Parlianient;  and  they 
5  members  of  the  commission.  The  So- 
owners  also  elect  a  member  of  the  com* 
[  some  of  the  Members  pursue  as  indivi-* 
e  magistrates  and  masters  of  the  incor* 
eith  are  entitled  to  sue,  and  be  sued,  in 
he  senior  magistrate,  by  the  8th  Geo. 
besides  these^  there  are  different  indivU 
^  In  their  own  name»  all  of  whou^  Ve 
Led  in  the  port  of  Leith,  and  are  suffer- 
f  the  delay  in  carrying  the  act  of  Farlia* 
:ution, 

tied  that  a  libel  may  be  |UBiesnde4»  ^vez|. 
rial  points,  at  any  time  before  litiscon- 
er  in  the  narrative  or  condui^ions,  or  in 
character  of  the  pursuer ;  Laird  of  Mel- 
ars  of  Old  Meldrum,  28th  July  1716, 
p.  p.  1788 ;  Earl  of  Home  v.  I^cd  Dovrn, 
+,  Wd.  p,  1789 ;  Huttons  r.  Gibson, 
I24t  House  of  Lords  affirming  judgmj&nt 
of  Session ;  Stmr,  B.  iv,  tit.  23,  f  91 ; 


i 


«d» 
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'nI^^-I!?'  -B«»*.  B.  iv,  tit,  9S,  f  81 ;,  Sheriff  of  Tev: 
Trinity.        Lord  Cranston,  24th  March  1630,    Brawn 


House  of 
Leith,  &c.  V. 


p.  1787;  Waddd  r.  Lawrie,  £4th  Jan,   17"; 


M^strates    rison  €?•  Huntcr  and  Bjoss,  flth  Dec.  1822, 

or  Edi**'***'"'''' 


Edinburgh, 


&c. 


TiiU  to  Pmr^ 


Tis  Oourt  BViStB^ed  tlie  defences,  and 
the  action. 

Lord  i?a^ay,*— This  work  was  to  be  exi 
Farliamentaiy  commissions^ ;  but,  if  we  we 
tain  the  present  action,  we  would  just  be  crcat 
set  of  persons  to  carry  the  act  into  execution. 
this  action  is  competent  at  the  instance  of  thes 
it  might  be  competent  for  any  one  of  them 
forward  and  pray  you  to  take  this  superin 
over  them. 

Lord  Cra^ie. — ^As  some  of  the  pursuers  1 
recognised  as  corporations,  probably  they  ] 
held  to  be  «o  in  some  cases  ;  but,  in  this  case 
they  have  no  right  to  interfere. 

Lord  Gillies.-^  concur  in  the  opinions  c 
The  question  is  not  whether  the  pursuers  hi 
to  pursue  an  action,  but  whether  they  can  pu 
action.     I  am  clear  they  cannot 

Lord  President    concurred.      This   was 
attempt  to  control  the  commissioner's  in  the  c 
of  their  duty.     The  mere  meixtion  of  persor 
name  of  a  corporation  in  an  act  of  Parliam 
not  make  them  a  corporation. 

Xm-dCoreho^aer  Ordlntay.      For  Pursuers,  *^<#m^ 
W.  Bell,  W.  S.  Agent.  For  Commissionei 

MarshaU.  John  Phin^  Agent.  For  the  M 
of  Edinburgh,  S6l.-G€ni  (Hope)  L\4my.  M 
B^ifky^  4r  Henderion^  Agents,        H.  Clerk. 
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10  Febrmry  l%9li. 


/OHN  JAMESON 

against 

ARCHIBALD  WIGHT. 


r  OF  Sederunt  6th  Feb-  ISOe.-^Found 
inder  this  act  of  sederunt,  Jbr  an  agent 
Ike  Court  of  Session  to  have  his  aeeouni 
'  of  certain  proceedings  in  an  a^cfn 
before  the  Jury  Court,  r^^itted  fo  the 
he  Court  qf  Session,  to  he  taxed  as  be- 
and  dient,  although  a  temit  had  been 
Jury  Court  to  the  auditor  to  tax  th£  ac» 
penses  in  that  Court,  as  between  party 
the  petitioner  not  being  agent  for  tkp 
8ueh  remit  was  made^ 


t  \' 


'.if: 


s  employed  by  Wight  as  his  agent 
him  an  action  of  damages  in  the  Jury 
e  that  process  was  brought  to  a  con- 
t  changed  his  agent.  Jameson  gave  in 
ie  Court  of  Session,  founded  tipon  tiie 
6th  February  1806,  to  have  his  account 
^n  client  and  agent,  arid  decree  for  the 
anced  against  Wight. 

)e^ed — ^That  tbe  aJ]ipli^at1ofi  wi^t^com- 
whole  account  was  incurred  in  a  case 
^ends,  and,  during  the  whole  agency,  de-r 
the  Jury  Court ;  and  that  the  respoui 


■V:\^f 
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ioPeb.im  j^jjt  having  obtained  a  verdict  in  his  favour^  tl 
jamewmtk  accouiit$i¥er8  npw  before  the  auditor  under 
Wight^     from  the  Jury  Court. 

Froeeu. 

i^F$^m^  The  Judges  were  unanimously  of  opinion 
appUcation  was  c(»npetent.  The  object  of  th 
sederunt  1806  was  for  the  purpose  of  gettinj 
counts  of  business  as  between  agent  and  c] 
juatedf  without  having  recourse  to  a  re^^lar  act 
although,  by  the  remit  in  this  ease  by  the  Jur 
the  auditor  might  adjust  the  expenses  as 
party  and  party^  this  did  not  supersede,  or  rei 
<M>mpetc9it,  the  present  application  to  get  the  j 
er*8  acoounts  taxed  as  between  agent  and  client 
accordingly,  remitted  the  aocomitp  to  the  ai 
Court.  H.  ^ 

Aet  SoLGen.  (Hope).        Patty,  Agent,         Alt. 
hfm(.    Adam  Sf  Brotvn^  W.  S.  Agenii.     H,  C 


FIRST  DIVISION. 

7 

10  February 


No.  LXVIII. 


MAGISTRATES  op  DINGWALL  and  Oi 
against 
.    MesJIAY  MCKENZIE  AND  HUGH  MUN 

Expenses. — When  the  Court,  upon  a  redaimi 

against  an  interlocutar  of  a  ZfOrd  Ordinary 

,  ft  ^silent,  fu  to  expenses,  jfinds  expenses  du 

a  particular  date,  it  excludes  any  clmm  bej 

Ziord  Ordinary  for  prior  expenses. 


i 


(M^i^^bF  '^f^^^iiaf. 


48* 


''  i,  \-  ;-M 


na*  the  instance  of  Mr^'  Kay  M^enzie^^^^^ 
kf  unro  v.  Tke  Magistrates  of  Dingtrall,  re-  Magi«tntes  of 
-tain  fishings,  the  Lord  Ordinarjr  pronoun- «.  SK!!^w«^^ 
nt  on  the  merits,  without  saying  any  thing  *^  ^^_^ 
ises.  Both  parties  reclaimed.  Upon  the 
note  for  the  jpinrsuers,  the  following  inter<r 
i  pronounced :  *  Refuse  the  desire  of  the 
adhere  to  the  interlocutor  of  the  Lord  Or* 
mplained  of ;  also  find  the  defenders  enti- 
e  expenses  incurred  by  them  since  the  date 
od  Ordinary^  interlocutor/  The  hote  for 
irs  was  simply  refused, 
^trates  of  D^gwall  then  enrolled  the  cause 
Lord  Ordinary,  and  moved  for  expenses 
}  date  of  his  Lordship's  interlocutor,  wfaidi 
Hiered  to  in  the  InncFrhouse ;  but  the  Lord 
id  tiQt  consider  it  omipetent  for  him,  after 
d  been  disposed  of  by  the  Court,  to  enter- 
on  for  prior  expenses^  and  refused  to  write 
eutor ;  Tqxm  which  the  defenders  ]nresedited 
he  Inner-House,  for  a  *  remit  to  the  liord 
to  iiear  parties  procurators  as  to  the  ex- 
currad  prior  to  his  Lordship's  interlocutor, 
>  therein  as  to  bis  Lwdship  may  seem  just ; 
trre  the  said  question  of  ej^penses  fbi^  the 
tiop  iof  the  J^QtA  Ordinaiyy  until  the  fina} 
he  cause/ 

fr/ refused  the  note  as  incompetent 
ges  co|icurred  in  opinion,  that,  when  the 
d  ^xpenseQ  due  only  from  a  certain  period 
Eitfon,  in  a  case  where  the  interlocutiHr  of 
Ordinary  was  silent  as  to  expenses,  it  pre^ 
:laim  fw  prior  expjenses. 
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l/)rd  CtrrefumaCy  OriJimiry.    For  Magistrates  of  Dinj 
f^ertmm.        Home  <$-  Bofc^  W.  S.  Agents. 
Pay   M^Ketixie,  Dean  of  Fac.    (Mancreiff'^} 
M'Qt^en  W.  S.  Agent,        D.  Clerk. 


FIRST  DIVISION. 

No.  LXIX,  11  February 

JOHN  BELLENDEN  KER    and  JOHP 
TEEIL,  AND  THEIR  Commissioner 
against 
GEORGE  NICOL,     • 

Inhibition. — Circumstafiees  in  which  a  cred 
ingy  without  opposition^  obtained  decree  co{ 
causai,  against  the  heir  of  his  debtor,  and  m 
hition  therein.  Hie  Court  restricted  the  inhi 
certain  portions  of  the  lands  affected  by  the  d 
the  remainder  appearing  to  be  sufficient  Jb 
airityt  of  the  creditor^ 

Lady  Essex  Ker  granted  a  bond  for  LJS 
George  Nicol.  Previous  to  her  death  in  1819, 
ciited  k  trust-settlement,  by  which  she  conve; 
whble  ^property,,  heritaUe  and  mo\^aA>le,  whej 
tuated,  to  certain  trustees.  Part  of  that  prope 
Bisted  of  landed  estates  in  Scotland.  The  peti 
Mr  Bell^nden  Ker  and  John  BuHeel,  were  bf 
ticm^r^  bf  Ladjr  Essex.  Mr  Nicol  at  first  claim 
Trierit  df  the  bbnd  from  the  trustefes  who  res 
Eri^latid, 'arid  9  litigation^nsued  in  thi  Court  o 

touring  the  det)endihicb'of  to'M^tion,  Mi 
nkdr  certian  other  tre^itoirs,'  Whose  ftfeb t s  were 


coitjBir  0^  j^jjsftippf. 


m> 


n  ^eUon  m  theCourtofSessioii  against  t^^^-  ^^^ 

,  theheirsmMaw,  wba  at  first  lodgied  de-  Ker^^c  v. 

imktely  allowed  them,  withotrt  opposU^^^"^  .        • 

?cree  coffnitionis  causa. 

ee  inhibition  wa^  us^  by  the  creditors, 

nissioner. 

:umstance^  the  petitioners  (in  conjunct 

rustees  of  Lady  Essex)  sold  a  part  of 

otland  to  the  amount  of  L.18,700  ;  and 

f  obtaining  payment  of  the  price,  and 

e  debts  which  were  undisputed,  they: 

ischarge  of  the  inhibition  at  NicoFs.in* 

ected  the  lands  sold,  and  demanded  that 

restricted  to  what  remained,   yielding 

i-year* 

?ing  refused,  the  trustees  presented  a 

Court,  stating  that,  while  NicoFs  claim 

t  was  unreasonable  and  oppressive  that, 

restrict  his  inhibition,  he  should  pre- 

3iiers  from  receiving  the  price  of  the 

old,  and  applying  it  in  payment  of  the 

B  not  disputed  ;  and  praying,  therefore, 

tion  might  be  restricted  to  the  lands 

>ld. 


ered — Tliat  the  respondent  was  a  crp* 
by  the  bond,  but  by  the  decree  of  cou- 
i  had  been  pronounced,  after  appear- 
the  defenders ;  that  he  was,  there- 
not  merely  to  security,  but  to  pay* 
id  as  good  a  tight  as  any  other  ere- , 
produce,  of  the  sales,  and  was  not 
lit  to  delay  of  payment,  or  to  the  ha-^ 
inary  security,  upon  the  allegation  that 
.b^en.;rajs/9^  ia  JSngl^nd  as  ,tq  the  vali^ 
:;unaex]^  upon,  whiQb^ 4^cree, had  poised. 
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iii^jb^UfiK.  hgpg^  ^^  jjj  cinniiOTtanoes  which  enabled  the  part 
Ker,  ec  •.  P^®*d  **«re  ever|r,<HiB(ipetent  objection  ;  M*Allistei 
^'^t M^AUister^s  Trustees,  agtfa  June   1827,  S.  ami 

A  majority  of  the  Court  were  of  opinion  that, 
the  diligence  of  ndiibitian  was  one  intended  mei 
for  security,  it  was  noi  cooipetent  for  a  creditor^ 
the  manner  which  was  here  attempted,  indirectly 
Compel  payment  of  his  debt,  by  refusing  to  rest 
hi^  diligence  to  sntjects  which  appeared  to  be  si 
cjent  for  his  security^  Although  the  Court  wo 
not,  upon  light  grounds,  interfere  with  the  dilige 
i^orded  by  law,  it  was  competent  for  their  Lordsh 
\n  a  qu^tion  of  this  nature,  to  look  to  the  circi 
stances  of  the  case ;  and  if  it  appeared  that  suffici 
security  was  offered  by  the  debtor,  which  was  all  t 
the  creditor  was  entitled  to,  it  was  in  the  discrel 
of  the  Court  to  restrict  the  diligence  accordingly. 

On  the  other  hand,  Lord  Crmgie  observedp  tl 
according  to  the  proposed  restriction  of  the  diligei 
the  respondent,  though  a  just  creditor  to  the  i 
amount  of  his  claim,  miglit  be  disappointed,  either 
Whole  or  in  part,  by  the  emergence  of  debts  contrs 
ed  prior  to  the  inhibition,  or  by  a  fall  in  the  rents 
the  lands  unsold,  or  by  a  defect  in  the  right  of  i 
debtor. 

TTie  Court  '  restricted  the  inhibition,  in  terms 
/  the  prayer  of  the  petition  ;  and  decerned/ 

For  the  Petitioner,  Dean  ofFac.  (Mmcreiff)  M.  P.  Broi 
^.  GoWiV,  W.  S.  Agent,         Alu  Ruiticrfonl  J^ 

Dundas,  W.  S.  Agent.  jR  Clerk. 

»mo^-yf  »Ml     tl  Q^ 

-    '  .i  eir/r  Ad  dulrfw  iroq0  ,W9i 

i  ;  "    i'idw  yd  tfisliia  .....  «  ^^.« 
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FIRST  DiriSIOff. 

11  February  ISM- 
ANDREW  CATHCART,  Bart. 

against 
JOHN  CATHCART. 

ON, — A  competition  hamng  arisen  re-- 
succession  to  an  entailed  estate^  and 
?  possession  having  been  premonsity  ob^ 
ither  party,  the  Court,  upon  the  cqypUr 
?  of  them,  in  the  meantime,  sequestrated 


Hugh  Cathcart,  in  his  son's  marriage 
eyed  the  estate  6f  Carlet<m^  utideir  thi^ 
rict  entail,  fenced  by  irritant  and  resoliv 
t  favour  of  bis  son  and  the  heirs-roa^ 
re»  and  a  saries  of  substitutes.  In  1784* 
lathcart  succeeded  as  heir  of  entail  to  the 
possessed  till  his  death  in  1828. 
s  before  his  death.  Sir  Andrew,  suppc^ 
lI  was   not  sufficiently  secured  against 

the  heir  in  possession,  and  with  the 
ing  tire  ordei  of  succession,  granted  a 
0,000  to  a  Mr  Kennedy,  (who  grant-* 

bill  to  the  same  amount)  upon  whicti 
lication  was  led  against  the  estate,  an4 
was  iiifeft  upoft  a  charter  of  ad^dica- 
ben  re-conveyed  the  estate  to  8ir  An- 
rhich  he  waa  inMt,  and  obtained  a  cha]^• 
lation.  Sir  Ajidrew  then  (Jan.  1827)  exe^ 
ntail,  by  which  he  cajlled  the  respondent, 
ibstitute,  failing  heirs  of  his  own  body. 


4gb 
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iT.^ 


^J 


11  PeUisg^.  JQ  place  of  the  pursuei^,  who  was  his  own  iir 

Cathcartv.     heir  Under  the  Original  entail. 

Cathcart.  fpj^g  existence  p?'  tiiis  new  entail  *  was  ont; 

Meguntration.  tS  tHe  parties  upon  ftie  death  of  SiV  Andrew'  C 

6nd,  at  a  meeting  at  opening  the  reposilorie 

both'  parties  were  present^   the' petitibnet'Si 

his  intention  of  bringing  a  reduction  of  tliV 

tail;  and  it  was  agreed  that  all  th6  papers N 

found  in  the  repositories  should  be  deposited  i 

ftheriff-substitute  of  the  couttty,  and  that  the 

in  the  hands  ot"  the  agents  of  Sir  Andrews! 

fetaihed  by  them  iii  the  ftieaiitime,  they  gitiifii 

to  either  partjr  when  refqiiired.     Both  parties' 

fied  letters  to  Sir  Andrew^s  late  factor;  MV  Jt 

authorising  him  to  take  charge  of  the  est^fte,'  t 

mansion-house,  gardens,  &c.  for  the  mutual  K^ 

Mr  Cathcart  having  afterwards  granti^  i' 

in -his  own  name  to  Mr  Johnston^  and'tal:^: 

iteps  indicating  an  intention  of  asSiimhig-'e: 

^osse'ssioh  of  the  iestate  under  the  new  entail;-  fi 

Andtew  Cathcart,  With  coliseilt  of  his  cwrih 

sented  a  ]>ethi6n  to  the  Court  of  Session,  lia 

the  above  ciitrumstances,  and  prayttig  the  C 

sequestrslte  the  estate,   and   to  appoint  ai  ft* 

manage  it  during  the  diseussion  of  the  figh4 

cimpetifig p*»ties^  .    ^.'  i 

In  stipport  of  the  application  the  petitioner 
ed—The  whole  proceedings  res^rtied  td  %yi 
dt-*w  Cathcart  w^re  d  devitefofthe*  Jiurp^ise 
ferlhg  the  order  of  fttLecCssion  tttfitaiffed  ^n^M 
f ailJ  -  ^\i^  bttl  ^irhi^W  lie  gTaftted  W  Mr^KeliWeU 
tipbti  \v^1ch  hfljuditfatioh  hafl  ftJHdW€d,'^Wil8*ll» 
true  ^e6t,  as  Mi^  Kfeh'ffWy  fcadttn'4«ilW'^g» 
bilf^for  precisely ^  ^^^  ^o"*^' '  a^ikfiffhttiwmw  \t 
into  the  hands  of  et  mutuaF  friend.     It  was,  the 


:OURT  OF  S^JSglpNf 


^l 


^,  the  sole  object  of  which,  was  to,ob-**^^*»  ^^ 
ion  of  the  order  of  succession.  Cathcart  r. 

r  on  Sir  Andrew  Cathcart's.  death,  and^**^^*[^ 
deed  of  entail  was  discovered,  the /p^ sequestraHoi^ 
tted  his  intention  of  challenging  it,  and 
right  to  the  estate  as  heir  un^er  thiB 
Upon  this  both  parties  agreed  to  put 
er  the  maiiagenient  of  Mr  Johnston  f(^ 
af ;  and  a  joint  appointment  to  that  e^ 
i  to  him.  In  this  way  neither  of  thje  p^^ 
ill  legal  posses^pn  of  the  .estate.  lu 
has  always  beea  the  practice  of  thp 
ibtrate.  Where  a  party  ha§  be^n  in  thp 
session  of  a  property,  jBjuch  pQSses^qSi 
;turbecl  by  an  ein^gent  challenge  of  hip 
lieii  neither  party  has  obtained;  such  \inr 
ession,  and  the  controversy  has  beeipt  iu- 
>mnienced  from  the  naQna\^ut  of  jt^e  de^^ 
4jr,  whose  succession  both  claim,. tli§ 
juestrate ;  Ersk.  B.  ii.  tit,  12,  §  55, 
ueiitiori  occurs  as  to. the  right  of  success 
)pears  to  involve  any  serious  douhtftjt^Q 
e  the  estate  under  its  p^n  charge,  un,til 
led  to  whuiii  the  right  tr^ly,  bploflg§ ; 
■^  15,  §  15 ;  Hume  v.  Hume,  24th  J.irnp 
;  M*Kay  v.  Heron,  19th  Feb.  J 74 J • 
i2390      .. 


>y  Mr  Cathcart—         ,  :  , 

ly  having  adjudgjwl  the  lands  in  |182?^ 
^ear  obtained  a  charter  ^f  adjudicfttipp^ 
he  was  infef t, .  and,  thuei ;  completed  a, 
^  the  property  ;  a»d,.ha.  wm^diatp^y. af-^ 
[juveyed  the  pi^eperty.j  tp ;  Sjr  Andrew^ 
0  completed  hU  titi^,^y,i^^ 


»w  II      b 


Kk 


• )  • .  ^  r 
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^\^^  ^^  charier  of  con6rmatiofi>.  ujpon  w};kick  ht*  poi 
Cathcarttu     estates  to  the  day  of  his  death,  which  bfi 
Cathouct^      April  1828.     All  these  titles  upoa  4hjB  a^ 
ssquuinHM.  were  published  by  beiag  entered  upon  the  n 
Sir  Andrew's  possession  must  be  held  to 
upon  these,  and  not  upon  the  original  entail 
the  five  or  six  years  he  did  so  possess,  no 
taken  by  any  of  the  heirs  of  entail  to  set  i 
titles,  or  to  challenge  Sir  Andrew's  possesi 
theiln. 

Sir  Andrew  Cathcart  having  possess^  i 
titles  before  his  death,  the  respondent  is 
continue  the  same  possession ;  and,  therefc 
not  a -case  where  the  Court  is  called  upon  « 
ed  to  take  possession  from  the  party  bole 
the  existing  titles  merely,  because  another 
brought  a  challenge  of  these  titles.  It  is  i 
there  is  either  a  competition  for  the  characi 
under  the  subsisting  titles,  and  no  possessio 
case  of  a  bankruptcy,  where  a  variety  of  cr 
struggling  to  get  possession,  that  sequesti 
ever  been  held  competent ;  li^rsk.  B.  ii.  tit 
JBank.  B.  i.  tit.  15,  f  15,  16. 

Wherever  a  party  has  got  into  the  lawl 
sion,  he  cannot  be  deprived  of  it  by  seq 
This  rule  is  fixed  in  regard  to  .the  competiti 
ditors ;  Buchanans  v.  Gray  and  Hall,  3d  A 
(Mor.  14,350.) 

It  has  also  been  decided  that  the  successo 
ty  who  was  allowed  to  obtain  and  hold  pea< 
session  on  the  disputed  title,  must  be  allows 
tinue  that  possession  ;  Duke  of  Hamilton  ai 
Selkirk  r.  Douglas,  28th  Nov.  1761  (Mc 
M'Kay  «?.  Dah-ymple,  26th  Jan.  1797  (Mar 
And  the  flame  principle  was  acknowledged  ii 


>^  n 


COURT  OF  SfiSSlOl* 


m 


M  Feb.  1829. 


the  Roxbtirghe'  e^at^ ;   Itities  r.   Kerr, 

»7,  Cathcart  v. 

tdent  then,  being  the  heir  under  the  title  ^*^*|^ 
Ws  predecesgor  posftesscd  the  property  a*  54>^a«/r«ii^ 
5  death,  is  entitled  tocoHtinue  thatposses^- 
1  the  title  has  been  brought  undter  chal- 
et! tioner.   There  is,  therefore,  no  ground 
ing  in  the  present  case. 
.  .  I-  . 

*s  eoncun^ed  in  ojrinion,  that  there  had 
usive  and  peaceable  possession  by  the 
but,  on  the  contrbry,  A  mutual  agred- 
n  entered  into  for  the  manc^ement  of  the 
rights  of  parties  wew  aficertiined  ift  tKi 
luction  which  had  bfeen  btmight.  It  tvu 
-ed,  that  the  titie  referred  to  by  rtie  rei^ 
not  a  riglit  of  property,  but,'  exfdch, 
m  for  debt,  which  did  6ot,  per  w,  affoM 
1  usive  poasessiOW,  urilfess  uuder  petifllw 


,  therefore,  seqiiestrat«d. 

'ac.  (Moncreijf)  Jameson.        Hunter j  Camp>- 
:afkcat%  W.  S.  Agents*  Alt  StjU^-Gen. 

kcnc.  John  Donaldson^  W.  S.  Agent. 
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SECOND  DIVISION. 

No.  LXXL  11  Februm 

Mrs  JOHNSTON  SYME  and  Attoi 
against 
Pb  CHARLES  and  Othkis. 

Phoci««l--Stat.  6  Geo.  IV.  c.  120. 

The  Court  held  that  they  had  no  power* 
coasent  of  parties,  to  open  up  a  record  ' 
been  dosed  by  a  Lord  Ordinary  upon  the 
mid  defences*  without  a  condescendence  ani 
But,  they  recalled  the  interlocutor  reclaitne^ 
und. remitted  to  his. Lordship  to  ordain  ] 
and  to  grant  a  diligence  for  the  recovery  of 
and  writings  as  appeared  to  benec^sary  fc 
vestigation  of  the  case. 

Act-  Ja^ne.      Alt  Dean  of  Fac.  (Moncrei^) 
Alii.  John  BeU,  W.  S.  and  HunUr,  Ci 

Cathcarty  ^c.  Agents.       R.  Clerk. 
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DALTON  KENNEDY  and  his 

CUKAtOES 

against 
NDER  AND  JOHN  KENNEDY. 

'AT.  16»5,  c.  24. — An  heir  of  tailzt^ 
he  entailed  estate  in  apparency Jbr  more 
ears,  and  having  hurdetied  it  with  pro- 
linger  children,  in  terms  qfapermis^ve 
'  eniail  (executed  on  iheerronetms  sitppo- 
is  imestiture  as  heir  of  entail  was  taMd- 
fj^-found  that  the  provisions  so  executed 
len  upon  the  succeeding  heir  of  taib^, 
ed  his  title  by  a  service  to  their  common 
passing  over  the  grdnter  of  the  jyrtivim 


id  Kennedy,  then  of  Craig,  th6  great- 
-  the  pursuer,  executed  an  entail  of  that 
rociiratory  of  resignation  and  precept  of 
in  favour  of  himself,  the  granter,  whom 
kdd  Kennedy,  his  only  son  then  in  life, 
to  other  substitutes. 

ledy,  the  entailer,  died,  leaving  the  pro- 
[krecept  in  the  foresaid  deed  unexecuted* 
h^  his  son,  David  Kennedy  the  second, 
irst  substitute  in  the  entail,  did  not  con- 
vith  his  father  by  general  service,  so  as 
establish  any  valid  title  in  his  own  per- 
xecuted  procuratory  and  precept;  but 
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Kenned  Vi 

SiaL  IGSe,  c 
14, 


U  Feb.  inaa  j^^  made  up  his  titles  to  part  of  the  lands  wi 
KeZ^[i^  the  Prince  and  Steward  of  Scotland,  1^^  E 
ment  of  resignation,  dated  6th  August  1782 
to  have  proceeded  dn  the  procuratory  of  resig 
the  foresaid  deed  of  entail ;  2^/,  By  charter  o\ 
tion  from  his  late  Majesty  as  Prince  and  St 
Scotkind,  dated  and  registered  6th  and  26tl 
1783;  and,  8rf,  By  instrument  of  sasine 
thereon,  dated  and  recorded  25th  and  31st  C 
the  same  year. 

He  made  up  his  titles  to  the  rest  of  the  esta 
he^d  of  a  subject  superior,  by  instrument  ( 
bearing  to  proceed  upon  the  prece])t  in  the  d( 
tail,  dated  and  recorded  15th  and  Slat  Octob 
David  Kennedy  the  second,  having  tlrus 
what  a{^)ear6d  to  him  to  be  a  valid  title  midi 
tail,  possessed  the  lands  upon  these  titles  and 
from  1782  until  his  death,  more  than  forty 
terwards. 

The  deed  of  entldl  contained  a  clause  i 
powiers  to  the  heirs  and  members  of  tailzie  t 
the  entailed  estate  with  provisions  to  youi 
dren,  not  exceeding  three  years  free  rent.  Da 
nedy  the  second  exercised  this  power  by 
various  bonds  of  provision,  followed  by  in 
and  deeds  of  traniSference,  dated  7th  June  1 
March  1821,  and  11th  November  1824,  in  I 
tilt  defcfitders,  who  were  two  of  hie  younger 
providing  to  them  a  sura  of  money,  equal 
yeitrs;rent;  out  bf  the  estate,  and  secured  ther 
iafeitmeBtj  He  also  conveyed  some  uneutaii 
aid;-  'genettally,  his  whole  proi>erty,  heriti 
movcable^^  to  the  same  persons, 

DavMrKennedy  the  f^ccond  died  in  1824  < 
Hiff  eldest:  son  predeoeased  him,  having  diec 
4th  July  1819 ;  but  be  was  Biirvived  by  his  g 


^^^L. 


mmnr  of  session: 
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fcrho  was  bom  in  1808,  and  was  thus  in  ^^  ^^^^  i82f. 
16  time  of  iii«  fatlier'i  death,  \rhen  heKeime.h,  &c. 
ct  heir  of  eiitaiU  and jremaincd  so  during '•  *^^imcd>a. 
dug  years  of  his  ^atndfiaitlter^s  posisefi-  7 /VrtV, 

%  passing  hy  his  grandfatl&er^  made  up 
i25,  by  a  general  service  aa  heir  of  ea- 
ision  to  his  great-grandfather,  the  en- 
i  by  infeftment  and  charters  of  confir- 
ich  he  com  pk ted  his  rigbt  to  all  the 
10  entaiL 

3  completed  his  own  titles,  the  pur&ner 
Bs  of  reduction^  declarator,  and  reduc* 
on  of  the  titles  made  up  by  his  grand*- 
the  bonds  and  infeftinenta  grantedf  by 
"enders.     These  actions  were  CQBgoined ; 


?r  pleaded — L  David  Kennedy  the  ser 
substitute,  and  not  institute  ii»  the  $en- 
aving  connected  hiBnaelf  with  it  by  age- 
is  heir  of  provision  to  his  father^  could 
a  title  under  the  entail  by  resignatioti 
It;  M^CuUoch  t\  M^Leod,  10th  Jiuly 
icL  (Mot.  14,366);  Hamilton  v.  Ha« 
June  1714,  FoL  Diet.  (Mar.  14,«60) ; 
son,  12th  Feb,  1708,  Faunt  and  /V- 
4,357);  M^Kenzie  v.  M'Kenaie,  Mtb 
ErsL  B.  ill.  tit,  8,  §  84.  The  tittoa. 
which  he  endeavour^  to  take  »up  the 
he  entail,  being  incompetmit,  hii  owairito- 
inept »  and  he  could  not  butden*  the ^estMe 
1  bond  of  provision  or  infefkmeBtiift/fii^ 
i ;  Peacock  v.  Glen,  S2d  June  1936. 
rsuer  is  not  barred  by  preaeripticBai  from 
bjection  to  his  grand£ather-s  iafeftment, 
[here  wai  no  competing  title  on  which 
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IT  reK  ig;  presciriptK*  aoiddrriin-^amrt.^^^  ;  Wf 

KcTinJi^Tc.  viA\MHtrJnii»^MQBi  (Miir^iAj^^  Pre. 

Tfiihi0,         dca&  tLlBOfihecauBt:  prieseriptio&was  intej^uptc 
Aiat  1095,  c  ^  years  by  ^he  i  purauer's  miqcrity:  hi  1819, 

biecameithe  next  beii:  of .  entail  entitled  to  su 

graiuUbthdr. 

Hi  J  flUie  pursuer  does  not  represent  his  gn 

in  any  character  whateveF ;  and»  therefore,  is : 

under  the:3tat.  1695,  c.  S4,  for  his  debts  or  c 

The  defenders  amwered-^^l.  The  title  < 
Kenmpdy  to  succeed  was  validly  made  upby  i 
the  preaepit  of  sasine,  and  taking  up  the  pr< 
of  resignation  An  the  entail  without  a  service, 
by  the  conception  of  the  deed  of  entail,  the  \ 
estate  was  substantially  conveyed  to  him;  \ 
«.  WellWood,  23d  Feb.  1791,  and  31st  M 
(Mor.  1M68  and  15,466). 

IL:  At  all  events,  the  infeftraent  of  David 
4iit  1780  waa  fortified  by  possession  of  40  yes 
his  death;  Miller,  &c.  v.  Dicl(son,  7tli  Ft 
4Mor^  10,987  and  10,942). 

III.  Holding  the  titles  to  haye  heeii  en 
completed)  and,  consequently,  his  i^feftnleDt 
iepi,  thai:  David  Kennedy  the  second  poss( 
;estate.  merely  upon  his  right  of  apimren  cy  i 
^taiU  the  bonds  granted  by  him,'  being  in  ec 
Wftth  the  poweifs  r^erved  in  the  entail,  and 
tftoi^l  an^}  onions  ^deeds  in  favour  of  youn 
)di»d,tjare>  good  iigiMtiist  the  pursuit  who  has 
Ittlrt'jtOitbei^estatehy  p^WUg  by  his  grandfi 
ihdjfriiippaireiit,  under  the  Stat.  l69o,  e.  24;  I 
: v.MxxiAefkik  17th  Jai)»  1724, Kamett  Epn.  Dt 
mnWMr^k:  B.  iii..tiU8i.$,9i;.i/aM\  p.i 
^il08i , 


(amr'tiiFffiassit^ 


4m 


>M  a«a'Wl»oie|)roce*,  aBdOieardpMtied^-  ^^^9^ 
ieiiebn;  Pimds  thnt^  by  the^ teritis*  of  tftie  r«t/jrw. 
^  1T^7«^  the  entailer  himrtlf'^asiiifitd^^*^ 
^  B<m}  David  Kennedy;  ^  (he  |)ui»«Mr*s- 
first  substitute  :  Finds,  that«iilthmigl|' 
id  not  eomplete  his  title 'unddr  th^' en- 
nent,  the  personal  right  ilnder  the  dis^ 
to  the  procuratoiy  and  precept  thereia 
IS  vested  in  hini»  and  could  only  be 
jeneral  service :  Finds,  that  the  titles 
he  said  David  Kennedy^  by  using  the 
md  precept  contained  in  the  deed  of  en-^ 
taking  up  the  same  by  a  service,  were 
that  these  titles,  which  were  made  up 
not  se^refrora  challenge  by  the  opei^a*- 
*iptlon,  the  pursuer  having,  by  the  dtoth 
in  I8I9>  become  the  next  substitute  to 
Ker,  the  heir  in  possession  before  the 
ad  run,  and  being  then,  and  still  eon- 
,  in  minority  ;  therefore,  repeh  the  de- 
ar as  they  regard  the  said  titles,  and 
rtls,  and  declares  in  terms  of  ^th^  con< 
le  action  of  reduction  :  Fi^dg,  that  the 
Kennedy  is  to  be  held  to  have  ^osseissed 
estate  as  heir  apparent  of  tailzie  ;iind 
mer,  by  passing  him  by,  and  taking  up 
service  to  the  entailer,  his  great-grlind- 
itfd,  by  virtue  of  the  act  lfl96>  l^all 
I  deeds  as  his  grandfMher  would  i  ha Ve 
^  execute,  had  he  been  validly^ infeftitm- 
iH.  Fihds,'tMt  his  obliga%id)»'i}tr regain 
of  pi^Viiloti,  which  nrak6  the  rtibj^ct- of 
"^uctldh^ntp^dbation,  deyenfls  K»i  their  . 
us  deeds,  and  that  their  cn?rosity,  in  a 
h  the  pursuer  as  heir  of  entail,  depends 
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Xflmiedj,  Ac  • 
V.  K^anedyi. 

TaiUne. 
Si. 


eptbe;  grantor  hamng  <»therwi»e  no  sufficient  mi 
'  to  proyide  re^aonabljr  and  suitably  for  his  yout 
children :  Fiaifl,  that  the  statements  coEitained 
lliereMrd  aro  not  auflkieiitly  explicit  to  enable 
JUvcdi  Ordinary  to  judgio  of  this  matter,  and  th 
foM  af^ints  the  defenders  to  .state  ia  a  coudes 
deaee  that  itmoiint  of  the  heritable  and  move 
eatate  settled  on  them  by  their  father^  the  said  Oi 
Kennedy,  together  witk  the  burdens  affecting 
gaid  ^ceeasion/ 
Both  j>artie9  having  reclaimed 


The  porsner  pleaded^Tlmt  the  statute  169^ 
84,  conld  not  apply  to  an  heir  making  up  his  t 
wder  aneiitail  at  all. 

The  defenders  did  not  seem  to  rely  much  on 
SOiuidness  of  their  two  first  pleas,  either  as  to  the  va 
ty  of  DftTid  Kennedy's  title,  or  the  prescription  wl 
had  nw  upon  their  infeftment,  but  rested  their  ded 
priiicipaUy  on  the  statute  1695 ;  and  piemled — ^1 
the  bonds  being  within  the  powers  of  an  heir  in  ] 
session  under  the  entail,  and  being  rational  provis 
19  favour  of  children,  were  binding  upon  the  purs 
without  reference  to  any  other  provision  which  I 
flight  have  derived  from  the  granter  ;  Dalrympl 
9indnir,  33d  June  1748,  KM.  (Mor.  13.035). 

This  last  view  waft  adopted  by  the  Court, 
Lord  Glenke^ — I  presume  there  can  be  no  d( 
of  the  former  part  of  this  interlocutor,  that  the  ti 
made  Up  by  David  Kennedy  were  invalid  ;  and,  \ 
sequently,  that  he  falls  to  be  considered  just  aj 
heiir  of  entail  possessing  on  apparency.  Now,  I  \\ 
alfways  understood  thai,  since  the  discussion  in 
case  of  Graham  v.  Graham,  13th  May  1795 /^ J 


c&mr  oFmmiom 


(m 


hm  teen  hdd  *cf  be  settle*  kitty  t)»t  Hie  fir  ^^J^«^»- 
fr  statute*  I69fiir  iff  sii(^  a  09i6e^  is  to«iml)ject^^»ncHij,acc 
Mwiag  b)?  to  siicb  debts  atal  de^da  rf  tte*'  *^^^*' 
kfiir  w  1^  might  har^e  been  made  lif^Ie  fto  TaHzh-, 
trpoMA  f&c^OBL  had  b^en  entered  and  wfaftf^' ^"^^ 
estail.  Tbe  question  wbetller  the  boiMbi  of 
IB  the  present  ease  are  oqerond,  afld»  eouMe^ 
B^hetiieF  the  heir  pas^ng  by  can  he  made 
titam  uBd^r  the  atalute,  depends,  I  anspeet^ 
a  the  terms  of  the  clause  iu  the  entail  per^ 
leh  burdens  to  be  in^posed^  than  iipon  the 
der  the  granter  bad  other  property  out  of 
^mehie  to  provide  forhisf  younger diiildreii^ 
;ntai}a»  this  clause,  which  is  a  ciMnHHm  we, 
Qg  the  heir  in  possession  to  burden  the  esh 
i  extent  of  three  years  rent  for  the  provisions 
r.rkildren,  is  restricted  to  the  case  ttot  he 
no  other  property  from  whence  he  can  pro- 
hem  ;  and,  if  thait  were  the  case  with  tblp 
neiiidd  b^  necessary  to  make  the  inquiry  dir 
the  Lord  Ordinary  for  the  purpose  of  se^^jjng 
h»  boseks  c^  be  burdeiJks  ^pon  the  entailed 
it»  if  these  he  no  wch  reatrictioiOk  Ua^  this  ei^ 
I  power  of  the  heiirs  in  possession  to  make 
ioHjt  I  cannot  say  that  the  deed^  cease  tp  be 
od  consequei^ly  onerous  im  the  i^^K^e  of  ih^ 
95,  merely  because  he  may  h^ye  h^d  ptlter 
of  which  he  might  have  made  a  su^.c^# 
I,  tl]»refore,  thi^k that  it  wc^ldbaye  been 
ji^  Lord  Qrdiimry,  instead  of  d^unecti^g'^a 
ion  into,  &e  amount  of  the  means  whjchr^e 
r  the  bonds  had  to  make  provision  i^i^ihis 
{hildren  otherwise,  had  gone  on,  af tor;  the 
i  the  formeir  pact  of  his  interloeuitmi  to  figid 
Ittestion  whether  the  bonds  are  effi^^al 
le  pursuer  must, depend  upon  wJbetber  they 
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^l*^**:i^^^' Would  have  *een  effectual  under   the  entail,  ii 
Kennedy, ^ jit  graritef  had  beftti  entered  and  infeft. 


r-  Kennedys.  IMtAUfMoy.'-^l  recollect  the  case  of  Grabj 
Graham,  to  which  Lord  Glenlee  has  alluded,  peri 
.  well.  That  was  an  attempt  to  make  an  heir  oft 
liable  for  the  debts  of  an  interposed  person  whi 
never  been  infeft,  upon  tbe  ground  that  the  i 
had  not  been  recorded  till  a  late  period,  durin| 
possession  of  the  apparent  heir,  and  after  mo 
his  debts  had  been  contracted ;  and  the  Court  j 
held  that  he  could  not  be  liable  for  the  debts  ( 
ancestor  who  had  possessed  on  apparency,  in  c 
quence  of  taking  up  an  estate  which  he  could  not 
ject  even  to  his  own  debts.  But,  here,  the  qiu 
is  totally  different — an  express  power  is  given  to 
heir  of  entail  in  possession  to  burden  this  estate 
certain  extent.  To  that  extent,  therefore,  the  c 
is  unentailed,  and  every  heir  taking  it  must  be 
for  the  onerous  deeds  of  his  ancestor  who  has  p< 
sed  on  apparency  more  than  three  years.  I  i 
with  Loi'd  Glenlee,  that  the  inquiry  directed  b 
Lord  Ordinary  is  unnecessary  ;  for  the  entail  a 
rizes  the  provision  to  be  made  whether  the  h 
possession  have  other  funds  or  not. 

The  Lords  Justice-Clerk  and  PitmiUy  concurr 
And  the  counsel  for  the  pursuer  having  admitted 
the  bonds  of  proviision  were  granted  in  confo] 
with  the  reserved  powers  in  the  entail,  the  folio 
Interlocutor  was  pronounced  i — *  The  Lords,  &c. 

*  spcfet  that  it  is  now  admitted  by  the  pursuers,  I 

*  Daltori  Kennedy,  and  his  curators,  that  the  bor 

*  provisioti  granted  by  his  grandfather  were  grant 

*  conformity  to  the  powers  given  for  that  purpo 
"^'tte' entailer^  recall  the  two  last  findin^is  of  the  i 

*  locutor  of  the  Lord  Ordinary  submitted  to  re 
^  rfelaitive  to  the  inqiiiry  respecting  these  bonds  ;  q 
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to  that  interlocutor,  ,au[i<l\^i^^lsfie  the*^  ^^^  ^^»' 
n  the  conclusions  of  .t^eiQfitjpn  of  i  e- j^^,,^^^^  ^^^ 
jQfiprobation ;  find  th^yj^tlijA  to  ex-^  Kennedjs- 


^^ei£?fcn.  Act.  Skene,  Ai  U*NeiU.     Alt 

J«,  Dnnhp,  W.  S.  and  Jo.  BeU,  W.  S. 
F.  ClerL  '     :     ' 


Stat  1695,  0. 
24. 


FIRST  BIFISZON. 


U,        .  13  February  1829 


DUNCAN  SINCLAIR 

against 
AND  M'LELLAN,  and  OxHEB^t, 


11  % 


,, — An  assignation  of  a  dehi^  on  which 

fgencc  had  followedy   with  warrandice 

nd  deeds  imports  that  the  debt,  is  still 

diligence  stfjficientiyjbrnud  to  warrant 

y-note,  dated  25tli  July  1820,  Alex- 
promised,  three  months  after  ^te,  to 
I  Campbell,  or  order,  the  suni  pf  L.130. 
a  the  28th  of  October;  and,  ^^ying  been 
it  was  protested.  But  tj^e^upt^y,  in 
!  protest,  instead  of  fiUjipg  ^p ji^e  pro- 
1  up  '  the  28th  day  of  J;uJ[y^'  ^,t;^iat  the 
,  ex  facie  of  the  pffpt^st,  ^  i^ye  been 
'  three  days  after  it,wa8  dat^.,  ,^^f  • 
ers,  Wilson  and  ArLell^Xi,^^^  last  ia- 
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i^F^b.  is^^-dbi'sei'S,  having  t)aia  the  amoiiAt/'arfa' #avj 

Sinclair^  'ed  thd  prbtesti  and  ottained  the  usual  dec 

Wilson,  &c.    diligence  according jr  against  a  prior  indi 

Warrandice.  *  Angus  Sinclair,  messenger^  was  employed  1 

execute  it ;  an4,  thereafter,  upon  the  groi 

having  failed  to  exercise  proper  diligence  in 

caption  into  execution,  they  brought  an  aeti 

hini,  and  against  the  present  jiursuer,  Dunci 

(his  cautioner)  for  payment  of  the  debt,   a 

mages. 

In  this  action,  decree  in  absence  was  j 
against  the  pursuer,  who  ultimately  paid  t 
the  defenders,  and  received  from  them  an  a 
containing  warrandice,  but  only  from  fact  a 
Having  got  this  assignation »  the  pursuer, 
of  ultimate  diligence,  recovered  payment  of  t 
of  the  debt  frorfi  Campbell,  the  first  indorser 
he  granted  an  assignation. 

Thereafter,  Campbell  having  discovered  tl 
in  extending  the  protest,  and  also  that  there  w 
tion  ih  the  date  of  tlie  proniissory^note,  b: 
action  of  repetition  and  damages  against  th 
6n  account  of  the  illegal  use  of  diligence,  in 
obtained  decree  ;  and  the  pursuer,  during  t 
dence,  brought  the  present  action  against 
ders,  Wilson  and  M^Lellan,  and  against  Mac* 
Macintosh,  their  agents,  as  responsible  for  t 
fettion  6f  the  diligence,  concluding  for  redact 
<iecree  ill  absence  which  had  been  obtaine 
him,  'ivith  the  diligence  which  liad  been  raii 
brt,  And  for  repetition  of  the  sums  he  had  p 
th^  diHgteikje,  aild  foi*  relief  of  the  action  \\ 
berin  rafsc!d  against  him  at  tlie  instance  of  Ci 
111  ^^jpoit  o^  the  action,  various  pleas  w 
by  the  pursuer;  but  the  only  one  which  il 
necessary  to  notice  was — -I'fiat  a  party  wh( 
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th  a  protest  thereon,  recorded  by  the  assignee,  ^^  ^^^  I8t«, 
ts  warrandice  from  fact  and  deed,  is  liable «'?'  ^ 

oinciair  v. 

isequences  to  the  assignee,  if  the  bill  has  been  ^^'ii^on,  Ac. 
irrecoverable,   and  the   dilifrence  raised  on  fVa^Zi^ke. 
?t  illegal,  in  consequence  of  the  nullity  of  th6 

iin  plea  in  defence  was,  that  the  defenders, 

^  terms  of  the  assignation,  whereby  they  hand 
^yed  the  debt  and  diligence  as  it  stood,  with 
:e  from  fact  and  deed  only,  are  not  responsi- 
e  legal  validity  of  the  various  steps  of  the 
or  for  the  consequence  of  any  technical  error 
racy  therein ;  and  least  of  all  for  such  as 
7e  been  observed  on  the  face  of  the  diligence 

>rd  Ordinary  *  finds  that  whatever  implied 
3n,  in  respect  to  warrandice,  the  defenders 
originally  have  incurred  by  taking  decree 
the  pursuer,  and  compelling  him  to  pay  the 
Jice  of  their  debt,  with  the  expense  of  dili^ 
nd  process,  the  puisuer,  by  afterwards  ac- 
from  them  an  assignation  to  the  debt  and 
e,  with  warrandice  from  fact  and  deed  only, 
ted  his  recourse  to  the  extent  of  this  species 
audice:  Finds  that,  as  the  defects  which 
m  found  to  render  the  grounds  of  debt  and 
fence  invalid,  have  not  arisen  from  the  fact 
of  the  defenders,  they  are  not  liable  in  repe^ 
herefore  sustains  the  defence  founded  on  the 
uatiu-e  of  the  warrandice  accepted  of,  assoil- 
defenders,  and  decerns  ;  but  finds  no  expen- 

^rdsiiip  added  the  following  note: '  The 

rdinary  has  found  no  expenses  due,  because 
cs  the  pursuer's  a  hard  case.     He  conceives 


m 
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Sinclair  v.  . 


:t|3|at^^fa^;]()e|is^|)g^  could^        have  b^oen j 

ment  of  debt  was  vitiated,  or  the  dilig 
W^trrundU^.  Vjl?P^.fl\J^,^^lV^pIl,tfe^  defend  1 

f  a9;lii8  jptutiop^r^  *o  P^y  ^^  debt,  with  i 

*  of  the  diligence^  they  were  bound  to  ass 
f.ithe, debt  and  di^genc^,  with  absolute  ' 
^  Wli<t?a  he  incautiQusly,  however,  accepte 
*, agnation  bearing  the  limited  worrandki 
f .  ^^d  deefi,  the  I^ord  Ordinary  is  of  opitii 
t.t^r^nsi  of  the  doctrine  laid  down  by  Mr  J 

*  ii.  t|t.  8,  f  27,  the  implied  obligation  mug 
'  .s^ded  \yy  the  ej^pressed  one/  , ,,; 


,    The  Courts  on  a  reclaiming  note  for  tl 

*  Before  answer,  recalled  the  interlocutor  < 

*  of,  to  the  eflFect  of  allowing  the  pursuer 
V.his  fifth  plea  in. law  (the  plea  above  nc 

*  ,remitted  to  the  Lord  Qrdinaf  y  to  hea^  pa 

The  liord  Ordinary  ordered  cases.     .?  .,^ 


The  anaended  plea  was  that^  if  a  bill  hi 
j^roperjy  protested,  and  the  protest  has  bee 
by  a  jparty  who  raises  diligence  thereon,  ai 
aigos  the  bill,  with  the  protest^  with  warm 
fa^vsmd  deed,  he  is  liable  in  restitution  to 
nee,  if  the  bill  has  been  rende|?ed  irreeove 
the  diligence  raised  on  the  protest  illegnl^ 
quence  of  the  nullity  of  the  protest ;  more  ] 
ly)is/tltp^osdent  .liable  injnepetilion,  and  £ 
cfMequfBces,.  if  the  assignee^  has  been  coi 
pi^r  ikbe  debt  assigned  tc^  him  by  means  of 
diligence  lifitd  vpin  a  dc£»e  wj absence,,  wl 
not)haire  facmrobtained. if  !th0i|true  state  of 
haii  be^'lmown/rtositaM  letifwliiiby,  the  ^ari 
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e  decree  was  sought,  and  to  whom  the  debt  '^  ^^^*  ^^^^ 
fence  were  afterwards   assigned   upon  pay-sindlh^ 


Wils<m,'Ac 


igh,  in  the  tase  of  an  assignation  to  a  debt,  iVarTaHdk&* 
ce  from  fact  and  deed  is  not  to  be  held  as 
J  an  obligation  to  warrant  the  solvency  of 
>r,  it  is  a  warrandice  not  merely  that  the 
has  done  nothing  to  injure  the  right,  but 
iice  tliat  the  claim  of  debt  exists  ;  Riddell  v, 
th  Feb.  1706,  Fount  (Mar,  16,615).  In  this 
B  was  no  express  warrandice  ;  but,  it  being 
>f  an  assignation  to  a  claim  of  debt,  it  was 
there  was  an  implied  warrandice  from  fact 
and  that  this  warrandice  imported  dehiium 
Ferrier  r.  Grahame's  Trustees,  16tli  May 


amuered — That  all  recourse  against  thfe 
was  barred  by  express  stipulation  ;  war- 
om  fact  and  deed  not  inferring  responsibili- 
r  defect  in  the  right  assigned,  and  burden- 
tlent  merely  witli  the  hazard  of  his  own  prob- 
and deeds  ;  and  the  loss  which  has  occurred 
sent  instance  has  not  arisen  from  any  fact 
f  the  defender ;  Ersk.  B.  ii.  tit.  3,  ^  27  ? 
cf.  voL  i.  p,  195  ;  Craig  v,  Hopkin,  Jan,  17S2, 
.  (Mor.  16,623) ;  Dick  v.  Blair*  14th  Dec. 
iV,  (Mor,  16,603.) 

advising,  the  Court  were  unanimously  of 
bat  the  defenders  were  liable  to  the  pursuer 
on  of  the  sums  paid  by  him  ;  and,  thei-e- 

respect  of  the  vitiation  of  the  biil»  and  of 
rality  of  the  protest  and  diligence  thereon» 
t*red  the  interlocutor  of  the  Lord  Ordinary, 
jrned,'  &c. 

L  1 
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"sliw^      iofc?  Bdlgray  observed— That  in  a  cas( 

S'nciiir  V.      tou«»  although  a  warrandice  from  fact  an 

\Xihm,  Ac    jjqI;  import  a  warranty  that  the  debtor  \i 

jFarrfflrkfifff,  it  nccfessarily  iiiiportcd  that  there  was  somei 

could  be  made  the  subject  of  an  assignatio 

tbiog  assigned  existed  in  rerum  natura;  \ 

In  the  case  of  the  assignation  of  a  forgec 

warrandice  from  fact  and  deed  only,   th< 

such  warrandice  would  be,  that  it  was  a 

ment  of  debt  which  had  been  assigned  ;  a 

therefore,  amount  to  cm  obligation  on  the 

-    granter  to  indemnify  the  assignee. 

In  this  opinion  the  other  Judges  concur 
Lord  Craigie  further  observed — That 
from  fact  and  deed  respected  not  merely 
the  cedent  posterior  to  the  assignation,  btj 
omission  or  commission  on  the  part  of  the 
his  agents,  by  which  the  assignation  m\{ 
dered  ineffectual ;  Haliburton  t?.  Hunter, 
176»,  Gosford,  Fd.  Diet.  (Mor.  16,591.; 


Lord  Newkmj  Ordinary. 
Clcufon^  W.  S.  Agent 
QM^m,  W.  8.  Agent. 


Act^Jamfson^  Kea 
Alt.  Buchanan. 
J>.  CI 


ECOAW  DIVISION. 


*M\ 


lONERS  FOi  STOPfEHAVEN  *^ 
HARBOUR 
against 
ALEXANDER  KEITH. 


RESCEIPTION. SeEVITUDE- -L     A 

by  act  of  Parliament  to  conrmisMonerx 
trries,'  and  take  away  fnatetiah  ifiere^ 
if  making  any  eompeneathn,  mil  not 
o  use  a  quarry  already  opened, 
n  commonhj  of  pasturage^  tofeuars  in 
irony ^  with  an  obligation  to  infeft  them 
al  tenements  *  and  pertinents,* flowed 
//,  and,Jbr  some  considerable  time^  ex^ 
^'a  quarry,  sHu4tte  in  the  subject  of  the 
lot  to  confer  upon  them  any  right  of 
servitude  in  the  quarry.  *  , 

in  1624,  between  William  Earl  Maris- 
\'oar8  of  Stonehaven,  which  fopmed  a 
te  of  the  Maris^all  fiunily,  bis  Lord- 
ratioo  of  certain  feu-duties,  binds  him- 
sftments  to  the  feuars  *  tabe  holdeii  feu 
d  his  foresaids,  in  all  and  haill  those 
Stonehaven,  honses,  yard*,  and  pertl- 
tljr  possessed  by  them,'  kt.  *  Whilk 
inhabitantu  that  shall  hajgpen  to  be 
said  town,  in  all  time  hereafter,  shall 
Ll« 
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CummissTdb- 
era  for  8UiBe4  t 
haven  HftT-     . 
boiir  V.  Keith,  < 

Statute. 

PretcripiUm.     < 
S^vilndi. 


have  property,  belonging  only  to  the  said  feuaf 
feuars  thereof,  the  coniinonty  and  priviliges 
mentioned  ;  viz.  in  cominonty  of  pasturage  of  a] 
haiU  the  Braes  of  Stonehaven,  as  wind  and  w< 

*  sheers,  betwixt  the  common  way  that  passes  c 
/  west  side   thereof   to   Montrose,    eastwith  '4( 

*  Bridge  of  Downie,  with  cojnmonty  of  castio| 

*  feal,  and  divot,  and  pasturage  of  all  and  hail 

*  muir,  called  the  Siniddy  Muir,  as  shall  be  ma 

*  and  meathed.' 

The  *  Braes  of  Stonehaven/  mentioned  io  this 
are  a  high,  and  generally  precipitous  bank  or  cli] 
tween  which  and  the  sea  the  town  is  built.  In 
braes,  where  they  approach  the  shore,  and  forr 
southern  boundary  of  the  old  harbour  of  Stoneh 
is  situate  the  Bedcraig  Quarry,  the  subject  of  th 
tion, 

..  A  predecessor  of  Sir  Alexander  Keith,  in  1766 
chased  the  barony  of  Dunnottar,  which  was  one  ( 
estates  of  the  Marischall  family*  That  pait  o 
Braes  of  Stonehaven,  in  which  the  RedcraigQuai 
situate,  is  immediately  contiguous  to  thiy  estat 
the  sea.  The  late  Lord  KeJth,  in  1797,  bonglit 
judicial  sale,  from  the  York  Buildings  Compapy 
had  acquired  right  to  the  whole  of  the  ilarii 
estates,  forfeited  in  1715)  the  superiority  of  S 
haven,  with  all  right  which  the  Company  '  ha 

*  or  over  the  braes  above  the  town  of  Stontha 
Ihp  decree  of  sale,  however,  declaring  '  that  the  f* 
'  right  of  property,  cojnmonty,  or  pasturage,  and  * 

*  9ther  privilege  whatever  competent  to  them, 

*  be  reserved  to  them/     The  remaining  propej 
-tl\e  Marischall  family,  which  was   purchased  J 
the  same  period  by  the  late  Mr  Allardice  of 
,notfar^  is  partly  bounded  by  the  Pra^  of  Stpneh 
but  at  some  distance  from  the  Uedcraig  Quarry. 


COURT  OF  SESSIOl^. 


511 


Leith  took  possession  of  this  quarry,  on  the'^^*-^^^^ 
m  that  it  formed  part  of  Iiis  purchase.     But  (^^j^^^j^Jg^n. 
;  disputed  by  Sir  Alexander  Keith's  predeces-f^«^'^,^^'<**»«'' 
jordsnip  *  renounced  and  gave  up  all  right bourt-,  Ktith. 
session  whatever  of  the  said  rocks  and  ^^^^^i*' siai^. 
favour  of  the  former.     It  was,  however,  of-  fy*crii>iion^   . 
be  proved  by  the  defenders,  that  long  pre- 
his  transaction,  and  until  a  late  period,   the 
Stonehaven,  and  tlie  managers  whom  they 
le  practice  of  chusiiig,  constantly  possessed 
this  quarry,  not  by  any  tolerance,  but  as 

exclusive  property,  the  stones  having  been 
he  feuars  individually,  and  by  the  managers 

works  in  the  town,  and  occasionally  for 
strangers,  including  even  the  tenants  of  Dun- 
ate,  having  been  excluded  from  entering  it. 
5,  an  act  of  Parliament  was  obtained  for  im- 
he  harbour  of  Stonehaven,  by  building  piers 
Works,  The  commissioners  for  carrying  the 
tlie  act  into  execution  are  thereby  *  empower- 
>en  quarries  in  any  waste  or  common  In  the 
nty  of  Kincardine  (not  being  farther  distant 
e  mile  from  high  water*niark)  or  within  high 
lark  on  the  shores  of  the  said  county,  and  to 
ber,  and  take  away  therefrom,  stones,  gravel, 
ay,  furze,  heath,  rubbish,  or  other  materiala 
y  for  const  meting  any  of  tlie  works  autlio^ 

this  act,  without  making  any  compensation 
3ame  ;  and  also  to  open  quarries,  and  to  dig, 
and  take  away  therefrom,  stones^  gravel,  &c, 
excepted)  in  and  out  of  any  groimds,  whether 

or  not  (not  being  the  ground  whereupon 
ise  stands,  nor  a  garden,  orchard^  planted 
iwn,  or  avenue  to  any  house)  or  any  piece 
fi  of  ground  set  apart  or  used  as  a  nursery 


19^«%. 


Coflimittion. 


Sftaiute. 

»«  -     •*  ^»  - 


Atf 


imcM^m^oPTWi 


M  trees/  pi^iVicms  to  tUe  p^^Ag  bf^^ 
the  nlatei4itl8  can  motit  easily  be  fbifiid 

er»  fbr  Stoiiew  •  ,^J1^^  ^  tj^^  g^jj  ittbOHr,  fOT  lite  ^OMtTtl 
DliveB  Har-  ,  , 

boujr «.» K€tth. «  gaid  works,  makiiig  recompen^  for  ti 
'  thereby"  occasioned^  in  manner  herein-afti 

*  ea; 

'T^he  coRimissioners  having  intimated'  t< 
alider  Keith  their  intention^  in  virtue  df  th«] 
powers^  of  taking  stones  from  the  quarry  < 
ttr  l^e  improvements  of  the  harbour,  Sil* 
brought  a  suspension,  concluding  that  the  i 
riK>uld  be  prohibited  *  from  entering  upon, 

*  quarries  on  the  siispender'tB  said  lands  am 
'  Bunnottar,  or  any  part  thereof,  more  e^ 
'quarry  of  Redcraig,  and  from  quanyftig 
'  ing  away  istones  <»*  other  materiids  tlierd 
'out  making  good  to  the  said  suspender  i 
'  ants  in  the  said  lands  and  quarry,  all  d 
'  casioned  by  their  proposed  operationa, 
'  lor  stones  or  materials  used  or  taken  by  1 

•  from.' 
The  Lord  Ordinary  ordered  cases^  tod 

Emitted  the  cause  to  the  Jury  CoUrt; 
tmnsmitted  back,  in  respect  of  the  si^pendli 
noting,  that  the  servitude  of  pasturage  e 
the  feuars  by  the  grant  in  1624  extends  o\ 
in  which  the  quarry  in  question  is  altua* 
thai  the  feuars  have  been  in  the  Ciistoin 
stones  from  the  quai'ry  for  their  own  ptirp< 

Ttee  sus;^nder  pleaded — L  The  char^ 
cQht^^yance  ftora  the  Feuars  ofStoneh^ei 
dividually'  or  aa  a  body ;  but,  euppb^gf^s^ 
ancd/ the  onVy  tfight  of  the  f«llfeirs^i^H[He  tk^ 
bnveniby  the  grartt  o^  ehe'^a^l  MeI^«M 


COURT  OF  SESSION. 


SIS 


J  their  only  written  title)  is  a  servitude  of  pas-^^  Feb.  inn. 
For,  as  the  grant  does  not  itself  limit  the  ab-^^^^^^^^^T^^ 
ht  of  property  in  the  granter  to  the  luineral.s^^*  !br  stons- 
so  it  js  not  a  title  in  virtue  of  which  thebouri^,  Keith. 
uld  acquire  by  prescrj])tion  a  right  to  use      ' 

TT       J      T^     .,       .  .  statute. 

ry  in  question  ;  I^r^L  B.  u.  tit,  9,  i)  4,  14, /^rri^Wprio* 
ie  V.   Cumming,   27th  Nov,    1793.   ritfor/"^"'"^'  ""* 

The  assumed  powers  by  the  managers  of 
,  in  relation  to  the  quarry,  could  not  be  the 
acquiring  any  right  for  the  inhabitants,  or 
*8,  which  the  latter  could  not  competently 
or  themselves;  the  erection  of  a  burgh  of 
\t  being  a  title  upon  which  even  a  servitude 
age    by  prescription   could   be  established; 

Bunse  v.   Hay,  22d  Nov.  1732,  liem.  Dec. 
24.)     Besides  the  use  hitherto  made  of  the 
'  the  feuars,  or  the  town,  never  could  autho- 
use  of*  it  as  is  now  attempted* 
is  is,    therefore,  entirely  a  question  as   be- 
i  chargers  in  their  character  of  commission- 
the  statute,  and  the  suspender  as  sole  pro- 
the  quarry.     For  the  supposed  claim  of  the 
ing  out  of  the  question,  as  well  as  tiiat  of 
ord  Kejth>  and  the  conveyance  to  Mr  Allar*  • 
ling  no  pretence  of  a  right  to  the  subject  in  , 
t  follows  that  the   portion  of  the  braes  in 
quarry  is  situate,  with  the  quarry  itself,  is 
ive  property  of  the  suspender,  subject  only 
ars'  servitude  of  pastui^age. 
the  act   merely    gives    the    commissioners 
ithout    making    compensation,    to   *   open 

in  any  waste  or  common,'  in  the  county 
■dine,  not  being  farther  distant  than  one 
i  high  water-mark,  or  within  high  water- 
the  shores  of  the  said  county.     But,  fu*st,  a 
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^**^'^^^^^p05*eritofifli^lft  quarries  never  can  entitle 

cumK^MmrjS^^^^^^^^^^^^^^^  f^Q"^  ^  quarry  alread 
^*^^^^  AMi2a4conitty^,Bfeither  this  quarry,  nor  the 
iM«P^^.£^^39thkbvi^  eaa  be  denominated 

*""  ^(^r^irCimimooik'  Mlt  were  absurd  to  call  a 
^TOStj^  !>i«%i(^  ^Ms  constant  profits  by 
^nd^twilh  ra9  little  propriety  can  the  brae 
avound  Ibis  I  quarry  be  called  a  common,] 
oawBQ  a^  jQUfDber  of  individuals  have  a  8e 
pasturage  in  common  ujKjn  it.  The  princi] 
ftriKettoQ  api^itcable  to  a  clause  of  this  des 
tb^<Vipry  refveise  of  that  to  which  the  ch 
olAigeid  tahate  recourse.  Nothing  is  mo 
cfintvatf  to  the  spirit  of  British  legislation 
tJ^ie  p;ofi^iy  of  any  private  person  should 
for  public  purposes,  without  affording  hin 
^oti^oa  that  account ;  and,  thei^fore,  wl 
in  a  statute  are  founded  on  to  this  effect,  th 
i^ter|>Tetati<^n  muet  be  applied.  In  the  eirc 
C^fJxis  (^S6j  indeed,  the  suspender  isentitlec 
tbiit,  had  it  been  intended  that  the  new  fa 
^oqeharV^n  was  to  be  constructed  out  of  the 
Quftr^,  that  fact  would  not  have  been  left 
pf  infcfreii<?e^  but  must  have  been  specially  i 
ill  the  act,/ 

.  Th^  cbargers  jwfiY/fZprf— L  Under  the  expi 
£){  ibe  act  of  Parliament,  they  are  entitle 
^(<p^^  £f^pm  the  quarry  in  question  i^ithou 
f^ly,  ^omp^fiatjon^  both  because  it  is  sit 
\^%$ffi  gpj^pfmnont  not  farther  distant  than 
^pfQIp,-^^  fF^t^j^imark,  and  because  part  of 
^Jjiftlly  Withni  lligli  water-marlc  on  the  shor 
pQfj^pfY i(flj^iiuiturdme.  The  Hraes  of  Stonel 
\i|^l(Kd9^.1and|iaiid  incapable  of  cultivatli 
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erdure  scattered  ov^  thteldlffidre^dft^^^^J^^ 
for  the  use  of  the>ftalarsj>'^ho1bav«otfhti*fl«iWtt*. 
he  immemorial  prm^te  iX  mvag'iii^^^^ 
inon.     If  this  be  Xi^  >gtouiid-^<^(3<^ifl^^<^>^'  g^^- 
tatute  as  *  waste  or  iommotij*  thefe^i^^^^^, v.  v 
the  county  of  Kiricardinfl  ^Mch^OT^^j;^^^^^ 
riptiOTK     The  cin^um^dliee  thuC  uf  latfb 
•nder  has  obtained  rent  for  the  ij^OBJtnf 
ipecially  wheo  its  use  by  the  burgh  ooft*- 
erly.  -    "  S 

it  the  chargers  are  not  entitled  to  niaifte 
Larry  already  opened.  But  the  poweir 
n  to  open  quarries  is  plainly  intendM 
but  to  extend  aa  much  as  possible  the 
naterials  necessary  for  the  proposed  tea- 

josing  the  quarry  falls  under  the  second 
elause  of  the  statute  (which  the  suspeti- 
eein  to  deny)  he  has  not  shewn  that,  as 
suhjeot^  compensation  for  the  uSe  of  it 
rs  would  he  due  to  him ;  on  the  com 
averments,  with  respect  to  the  mode 'M 
rry  was  poesessed  and  used  by  the  Wkl 
unity  of  Stoneliaven,  be  correct,  the  lat-. 
egarded  as  the  true  proprietors.  The 
i24  is  not  a  mere  conveyance  of  a  right 

and  any  difficulty  that  could  hiave  been 
he  import  of  its  terms,  is  completely  ek* 
memorial,  uninterrupted,  and;  tmtiflrti^ 
possession  of  the  braes  iti  every  K^ay  1h 
^ere  capable  of  being  beneficially  tistetf. 
s  grant  obliging  hhki  to  iirfeft  ft^  feiikihi 
al  tenements?  of  lands 'and  bimsfeg^'iatttf 
followed  by  such  possession,  Js 'at  l^Sfta 

to  {Jreveut  the  sUspenders^  or&my  tifher 
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No 


19  Feb.  1829. 


Statute. 

Pre9vriptio7t, 

MervUudg, 


party,  frotir  maintaining  an  exclusive  right  of  pr€ 
CommUioii.   ty  in  the  rocks  In  question,   t^^^  ^f^inaoii&^ofn: 

en  for  ^toae*  .    : 

haven  Har- 

iHmr,a  Keith.     The  Lovd  Ordinary  *  suspended  the  letters,  aui 

/  cerned  ;*  and  found  the  chargers  liable  in  expei 

His  Lordsh'p  issued  the  following  note  :  *  Tlie  fe 

*  of  Stoneiiav'en  appear  to  have  no  title  to  any  tl 
'  but  the  pastiu^e  of  the  braes.  This  is  plain  f 
'  the  words  of  their  contract  of  feu,  when  stated  j 

*  accuracy  (which  has  been  too  much  neglected) ; 

*  there  seems  to  be  no  doubt  that  the  suspender 

*  title  and  possession  sufficient  to  exclude  sti'ang< 

*  and  the  chargers  seem  to  be  strangers  ;  for  the 
'  of  Parliament  appears  not  applicable  to  quarries 

*  isting  as  open  quarries  previous  to  its  date**   .^h 


The  chargers  having  reclaimed,  the  Lord  Jasi 
CferA  said-»— The  only  question  is,  whether  the  e( 
ntissioners  are  entitled  to  take  stones  from  the  B 
craig  quarry  without  making  compensation,  1  th 
the  interlocutor  right,  I  hare  not  the  slighl 
doubt  that  the  feuars  have  no  right  of  property 
the  solum  of  the  braes,  though  the  grant  in  1624 
not  very  clearly  expressed.  7'hat  |p-ant  only  con f 
a  right  of  common  pasturage.  Lord  Keith,  it  appef 
came  to  be  satisfied  that  the  property  of  the  quai 
was  not  in  faim,  Init  in  the  suspender ;  and  his  Lo 
ship  having  abandoned  his  claims  to  it,  there  can 
noilonbt  that  Sir  Alexander  Keith  must  be  held  to 
the  sole  proprietor.  But  whatever  supposed  right 
vested  in  the  feuars,  there  is  no  evidence  that  it  I 
been  acquired  by  the  conimissjoners,    i^ui.  v 

Thie  titiestion,  therefore,  comes  to  be  one  of  ec 
sthtctioitt  of  the  act  of  Parliament,  Where  powers  a 
privileges  are  conferred  on  trustees  by  statute,  whii 


/n 


cov9!iF-w^m^m^ 


sp 


ate  pj?operJy,  I..tbwk^^^l^.t;^ie?:«,  1^  stact  '''1^^^::, 
must  be  appli^,     Wlj^v^  jii^^i^mscom 
imon' import,  I  can  find  no  words  in^;;|];rj|^^^^^ 
entitle  tti^^mniifiaionie^rp  4:9  :en|;er  .ppieii  ^"^^^h  p-  K^uh. 
8  I  and  such  is  the  subject  In  t^nesiipn.  suitntg, 
?ay,— I  am  also  clear  that  the  power  ^,7^!;^^^^^ 
crnnmipBidners  to  open  quarries  tteiser  ^' 

Lein  to  ent^r  the  sujBpender's  open  quar* 
tr,  however^  that  the  interdict  canpot 
emns  of  the  prayer  of  the  hill  of  su^- 
1  is  against  entering  the  barony  of 
til,  for  the  purpose  of  taking  materials 
jg  compensation.  Under  the  words 
immon/  they  may  have  right  to  open 
^  Braes  of  Stonehaven,  supposing  theso 
lonty  belonging  to  the  feuars.  This 
pt  open,  as  well  as  th^r  right  ta  take 
^11  quarries,  within  high  water-^mark. 
/^,_TJie  right  of  the  Earls  Marischall 
in  winch  this  quarry  is  situate  appeared 
to  the  suspender*  As  to  the  right  of 
t  h  entirely  dependent  on  the  contract 
:hink  it  ia  impossible  to  put  any  other 
ion  it  than  that  which  has  been  adopt- 
l  Ordinary.  It.  confers  merely  a  servi- 
ige;  and  the  fetiars  could  not  acquire  a 
right  The  conunissioners,  therefore, 
ibe  right  which  is  coafierred  upon  theu 
;  and  that  does  not  entitle  them  to  go 
hat  have  been  dpened,  but  only  to, open 
his  \iew^  there  is  no  need,  to  considor 
leaning  of  ^  common  or  w^ste,'  as  used 
gree  witb  the  Lord  Justice-Clerk  as ^ 
tstntctioa\^pijcable  to  an  act  of  P41W 
infringtt-private  property,     .  ^  ^   r;    ,.. 


statute. 
Pretoripfion. 


sii 


tteCi^GNS^  b^ 


M<    ?     Ml 


CommG^.;  ThS  Cduk,  *  in  rtspefdt  of  it  beiri^  admit 
h"^lto.^  ^sttspehiei^/ind  understood  ttat  th^  inter] 
bour't.K^!u<''fcli|imed  a^m^  only  to  tfce 

•  ^^liarryi  Wheiffed  to  the  interlocutor.' 


kmi  Ordio  vy,  if'iKenzie.  For  tbe  Suspoo 

. ,  .  For^t^,  J.  G.  Davidson,  W.  S.  Agent. 
(Chargers,  Skene,  H.  J.  Bobertson.  tl,  Fla 
Agent.        T.  Clerk. 


FinST  DIVISION. 
No.  LXXV.  18  Februm 

ROBERT  BURNS 


WILLIAM  BOGLE, 

Stat.  1695,  c.  28.— Run-eidge* 

In  a  process  of  dividing  lands  as  lying  runri] 
of  0](e>  statute  I69$i  c«  23,  it  appea^  £rqii»  i 
report)  thfit  one  of  the  fields  belonging  J;ov 
consisted  of  between  six  and  seven  acres,  tl 
part  of  which  ^Wias  l>oiuided  by  the  jriy^  C 
which,  although  interjected  with  portions  o 
8ue;r^  l?^^s>  M^f^s  ;iQt  strictly  r9nrig;  yi^^^po 
riff^^reciteda^d^ 


17th  JmM^^,(Uor.  14,151)*  recalled  thein 


^<[^ifi^,(^.8i;^^ 


m 


Ordinary,  and|foijp4.,^l?i?t,  ?f^.^  **^^*  *^^^ 

lie  ^^  l^i^e^t}p^9^l^t'^^^ 

thprcspf  take^  from.  Mr.^^^  ig^s,  . 

B  s^riff  to  proceed  01^  ^9  ^%^jMpg^l^.n^  ,, 


Prendent  observed  thiEifv  «a '-  tt^cdmA 
ituation  of  the  field  m  '^(t^stion^^und* 
ver  Clyde,  and  in  a  spot  welj  aij^pted 
lie  extension  of  the  act  to  such  a  case 
urious  to  the  rights  of  the  owner,  and 
ig  beyond  its  spirit^  as  well  as  the  words 


,  Ordinaiy.      For  th®  Advocator,  J.  A.  Mur* 
fa.  Wemyss^  W.  S.  Agent.  For  the  Re- 

Sol.-Gen.  (Hope)  R.  Thomson.         W.  A.  G. 
^  Agenta.        U.  Clerk. 

c. 


SECOND  DIVISION. 


:,  13  Fehruary  1829. 

INOR  AND  COMPANY  of  the  BANK 
TLAND,  AND  JOHN  HAMILTON, 

against 
OGILVIE^  TRUSTEES.  V  ' 


rn  SALE.-^EaX7ESTRATIdK.i--JK^a?^f^^^ 
\ng  €lecreeif  qfinaitts  and  duHeSy  and^kabi 
t  a  process  ofraniiiig  and  stih\:aj^t€^\ 
depefidence  of  the  actim,  j^;^eqfi€strar 
estate f  arid  the  apminiiil^ent  qf:  ajtifticml 


££0 
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IS  Fell.  1»20- 

EM)k  of  SeoU 
latid.  kc  tt» 

Trust?  e«. 

Htmklng  and 
Jitfe, 


/actor,  aftdAe^  Court  j^ranted  it^  nuhm 
tJie  opposition  lofteitttwefdart/  trustee.^  in 
of  t/ie  e^tate^  v^ko  alkged  that  if  teas  noi 
arid  that  tbiy  had  hegnn  to  ifike  mea^i 
part  of  itJbrpaymetU  oftJie  d<sbts.      i^  * 


Mr  Ogiltie  of  Gairdoch  conveyed  his  estj 
tees,  with  power  to  sell  for  the  payment  of 
and  to  execute  an  entail  of  the  reversion* 
1818,  when  three  of  bis  trustees,  vi^.  the  Ei 
more,  Mr  Crawford  Tait,  and  Mr  Walker,  \ 
the  trust,  and  entered  into  possession  of 
By  the  directions  of  Mr  Ogilvie*s  will,  Mr  V 
appointed  factor  for  the  other  trustees,  ^ 
to  receive  the  rents,  which  he  was  instruct 
over  to  Mr  Tait,  who  was  directed  to  app 
payment  of  the  interest  of  debts,  &c.  and  wl 
trusted  by  the  testator  with  full  powers  o 
raent  over  the  other  affairs  of  the  ti-ust,  Thi 
interest  in  the  reversion  of  tlie  estate  was  ii 
Iter  and  Mr  Tait,  the  former  being  the  ins! 
the  latter  the  first  substitute,  in  whose  favo 
tail  was  directed  to  be  made. 

The  interest  of  the  debts  for  which  Mr  O 
liable,  either  as  cautioner  ur  otherwise,  ex 
free  rental  of  his  estate ;  and  It  appeared 
doubtful  whethar  there  would  be  any  reve] 
paying  his  debts. 

The  Bank  of  Scotland, ii'ho  were  real  credit 
estate  of  Gairdoch,  obtained  decrees  of  mail 
lies,  and  afterwards 'ixrought  a  process  of  rai 
aale,  in  which  Mx  Hamilton  was  appointed 
agent. 

In  this  proc^ several  interests  were  prodi 
at  a  meeting  on  the  13tb  Beceuiber,  during  i 
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tion  of  ranking  arid  sate, .  Ae  creditora  *\^*'''  '"*■ 
mmon  agent  to  applj^  t  >  the  Court  for  Bank  of  s^ou 
►f  the  rents,  and  ajipointraent  of  a  judf-J^^?!^^^^^^^^^^ 
[1  unanimously  coiicurred  in  suggesting  Trustees, 
le  of  the  trustees)  as  a  fit  person  for  that  ^^^i,,^  ^tid 

Sale. 

ition  was  opposed  by  the  other  trustees 
unmore  and  Mr  Tait)  who  alleged  that 
w  taking  measures  to  sellpart  of  the 
[r  Ogilvie  had  appointed  to  be  first  sold, 
e  more  than  sufficient  to  pay  the  whole 
li  the  estate  was  liable:  That  the  esttat^, 
nariiy  liable  for  Mr  Ogilvie!8 eautiooarjr 
as  now  advertised  for  juxMcial  sale^  and 
)sed  of  in  a  few  weeks,  by  which  nieand 
debts  would  be  still  further  reduced : 
eutly,  there  was  no  insolvency  of  bis 
he  sequestration,  even  if  granted,  would 
nd  the  process  of  ranking  and  sale  disw 
ort  time  ;  and  that  it  was,  therefore,  in- 
ike  the  affairs  out  of  the  nianagement  of 
ry  trustees  ;  That  they  held  it  for  the 
concerned :  That  it  was  now  under  the 
re  of  the  same  person  whom  the  credi- 
[  to  be  appointed  judicial  factor ;  and 
dence  of  the  process  of  ranking  and  salcr 
eting  diligences,  and  pcevent^  the  acquis* 
rences,  or  voluntary  alieQationa,  aa  effec-i 
[uestration  could  do.: 


rs  answered — There  is  jEitwia  ,/!m^  w- 
le  proceedings  which  liave  already^^al^Mr 
inking,  that  the  amount  of  the  debtti  far< 
lue  of  the  estate.  The  only  waj  in  ll^bk-h 
r  insolvency  can  be  regii}arly9Sicettaint4> 
irt  of  the  judicial  factor,  for  which  puxr 


DEqiSIONS  OF  THE 


^  w!^^^^  pose  it  is  necessary  that  the  rents  should 
Bank  ofScoj- ti^^^^d,  to  enable  him  to  prepare  his  reporl 
o^lvut*'  **^^  creditors  wish  Mr  Walker  to  be  appo 
^_.  .  ..  oil  the  estate,  they  are  entitled  to  take  1 
ment  of  the  estate  out  of  the  hands  of  the 


Ranking  wid 


^7%^  Coi^ri  unanimously  held  that  th€ 
ground  for  the  opposition  to  the  application 
ed  the  petition. 

Lord  Glenlee  refeired  to  the  case  of  ] 
Anderson,  l6th  Nov.  1764  (Mor.  14,346.) 

Act.  Sol,Men,  (Hope)  Marshall  '^^  *'*  'Alt  JD 
«it     (Monereiff)  Geo.  Jos.  BeU,  J,  TalL  » 

^rl^  ^^>  ^Y'  ^"  ***^  Talis  and  VQunff,  Agents, 

t..  fiMit.^      SECOND  BiriSlON. 


No.  LXXVII. 


14  Februaf 


y       The  MARQUIS  of  QUEENSBER 
•  1^..  ,^b.\    ^{^    '  against 

f  The  Rev.  THOMAS  GIBSON. 

JifRisDiCTioN. — Glebe. — It  u  ineampeti 
presbytery^  under  pretence  of  designing  a 
declare  that  a  eertaik  jwrtimi  qflandf  m 

'  poBsession  ofotie  of  the  heritm's^  wasjhnn 
oftlw  glebe,  and  belongs,  as  suck^  to  the  n 

The  charger,  who  was  mini*?ter  of  the  parish 
maben,  presented  a  petition  to  that  presbyterj 


mn^wmmk^ 


Vss 


at  above  two  acres  of  land,  which  were  siir^'^  ^'^^  *''-*'*• 
by,  atitl  included  in,  the  farm  of  Rockhall-^igp    j^^^^ 
onghig  to  the  suspender,  formed  part  of  the^'^JjY"*'^*"9f' 


iis  parish  ;  that  this  land,  previous  to  1776,      * 

JufUd 


held  in  lease  by  the  predecessors  of  the  Mar- f'*^'^*^*^'^ 


iueensberry  from  the  incumbents  of  the  pa- 
I  that,   since  that  period,  it  had  been  prxs- 
'  the  late  Duke  of  Queensberry  and  by  the 
\  without  any  title,  as  a  part  of  the  farm  by 
was  surrounded;  that,  in  consequence  of 
rived  of  these  two  acres,  he  had  not  a  suffi- 
ntity  of  land   to  make  a  legal  glebe.     He> 
prayed  the  presbytery  to  take  the  premises 
deration,  and  to  proceed  thereon  tocx>mplete 
of  Locfamaben,  either  by  designating  to  the 
the  two  acres  or  thereby  of  land  at  Rock- 
before  mentioned,  or  by  such  other  proceed- 
dl  seem  meet. 

Bsbytery  entertained  tliis  petition  ;  and  pro- 
institute  an  investigation  Into  the  circum- 
:  forth  in  it,  with  regard  to  the  possession  of 
3  acres  at  Rockhallliead,  notvvithstanding 
and  a  protest  by  the  suspender's  agent 
le  competency  of  their  doing  so ;  and  ulti- 
^r  considering  the  documents  produced  by 
er,  and  examining  witnesses,  they  declared 
s  satisfied  with  the  proof  of  the  claim  brought 
md  gave  sentence  accordingly,  sustaining  the 
I  finding  that  the  iniTjister  had  established 
o  recover  possession  of  the  portion  of  glf be 
libed  in  his  petition,  which  they  (the  pr;*»- 
iiew,  designated  and  set  apart  for  him  ac- 


lifter  liaviniTj  cliarged  upon  this  decree,  the 
f  Qaeeiisljenv  »nR|ieiided,   and  pleaded — ^ 
M  ni 


«M 


tifet:iSK5N^  OF  THE 


l7Fcb.ia29.  j^lj^qrj^t}^  no  jurisdietii 

M^mqi^^  t^rtfeJft  a  qWstioh  of  this  kind,  wliith  could 
Queensberty  petekitiy  t^iiA  oiilv  by  a  declarator  of  propert 
That* the  irifeftments^  of  the  suspender  and  ] 
^esd6r8  in  the  l^arony  of  Torthorwald  and 
RockhalHieadi  subsequent  to  1776,  gave  hii 
scriptive  title  ifrhich  exdudcd  all  iuqviiry 
possession  of  the  land  previous  to  that  i>erioc 


Jurisdiction.' 
Glebe. 


The  Lord  Ordinary  took  the  cause  to 
c^ses^y  in  which  the  question  on  the  prescrij 
was  fully  argued.  But  t'te  Court  was  vmi 
of  opinion  that  the  proceedings  of  the  p 
were  altogether  incompetent,  and  tliat  it  \i 
ces^ltry,  in  the  present  action,  to  enter  into  < 
tion  of  th6  question  of  right  between  the  pa 

The  charger  pleaded — That,  by  statute 
48,  which  followed  out  and  extended  the  ] 
of  stat.  1563,  c.  72,  the  bishoj>  or  ordinary, 
place  the  presbytery  now  comes,  was  bound 
against  any  alienation  of  the  glebe  or  ben 
was  entitled  to  designate  and  mark  out  the 
tJi^  glebe  of  new  on  the  entry  of  every  ii 
er  at  any  other  time  when  it  might  be  ne 
do  so. 

He  also  offered  to  cure  any  supposed  defe 
petency,  by  repeating  a  summons  of  deelarat 
might  be  conjoined  with  the  suspension. 

The  suspender  did  not  object  to  this  last 
ing ;  but  the  Court  thought  tliat  this  deci 
jirebbyt^ry  must,  at  ajl  events,  be  suspended 
to  th^  charger  to  institute  a  proper  action  i 
the  question  of  right,  if  he  should  be  so  advi 

Lord  Glenlee.—!  am  averse  to  give  the  k 


QOfmrommmm^ 


mn 


lis  proceeding  on  the  piart  of  the  pres-*^**®^^^ 
not  know  what  bishops  may  have  been  eik-MMqvisof 
but  it  is  clear  that,  if  the  presbytciry  intend-^^^^^^^^^r 

ife  a  new  glebe,  they  bave  not  obeyed  the      

the  statute  which  authorizes  them  to  do^X^^*^ 
m  incumbent  applies  for  a  n^w  glebe,  on 
hat  he  has  not  got  any,  or  that  the  pre- 
lot  of  tbe  proper  extent,  the  presbytery 
te  a  proper  quantity  of  land  to  him  ac- 
le  rules  laid  down  in  the  iKrts  Qf  Pariifi* 
he  heritor  whose.  land  is  taken  has,  in 
ief  from  the  other  heritors  of  the  parish ; 
^  application  for  a  new  designaticm  pro* 
illegation  that  a  certain  portion  of  land 
part  of  the  glebe,  and  that  it  must  there- 
at from  the  present  possessor,  aqd  4e- 
3ng  to  the  benefice,  this  evidently  raises 
hich  can  only  be  tried  in  a  a;mrt  of  law» 
lich  the  presbytery  can  have  no  jurisdic* 


■;       A- 


nill^M — I  agree  entirely  in  this  opiulpn, 
course  for  us  will  be  to  suspend  the  let* 
er;  ri^serving,  if  that  shall  be  thought 
the  charger  to  bring  a  competent  actira« 
Uke-Clerk.^^I  entirely  eowur.  I  9m 
lat  this  suspension  cannot  be  suffered  to 
)u;ri  to  be  c(Ajoiiied  with  any  ot^T  action. 
}way  concurred. 

f,  therefore,  suspended  th0  letters  nmf^ 
uid  the  suapepder  eqtjitled  t<>  e^p^nsf^ 


y  JUadce^pc^  AaU  Deq^  of  Fop.  fJ^on^ 

md/brd.  Alt. «/.  A.  Murray^  Henderson, 

tkkard^rty  b  Metville^  and  i^.  Cpi^par,  Agent*. 
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DECISIONS  OP  THE- 


.         SECOND  DIFISION. 

NoLXXVni;  17  Febrmary 

GLAS8F0RD 
.   against    . 
The  Honourable  Mns  SAY  MACKEIQ 
r         >  Cromarty; 

Prescription.— FofeF*EiTUitE.— I.  A'Cr6w 
tef,  restoring:  <m  estate]  wkich  had  faUen 

'  Crown  by  fovfefture^  to  the  heirs  of  Ike  tr 
Jee-simple,  is  a  valid  title,  on  which  prei 

•  may  run  against  the  right  of  the '  suhstitm 
prior  entail,  who  were  not  affected  by  this  a 
of  thejieir  in  possession,'  \ 

IL   When  an  estate  has  been  forfeited  by 
Gee.  II.  cap.  41,  the  Hghts  competent  to 
'  stitfites  of  an  entail  existing  at  the  time  of 
^  feiture,  wJio  nrt  called  to  the  successibn  on  thi 
'  of  the  traitor  and  the  substitution  under  u 

*  held  the  estate,  are  cuthff,  unless  a  claim  hi 
entered  in  their  name  within  six  months,  ii 

.  mity  with  the  Zid  section  of  the  statute. 

George,  first  Earl  of  Cromarty,  executed  a  s 
tall  of  his  estate  in  1714,  by  which  be  caller 
succession,  first,  his  grandson,  George  Master 
leod^  and  the  heirs-male  of, his  body,  whom 
his  other  grandsons  and  younger  sons  in  su< 
and  the  heuis-male  of  their  bodies ;  whom  a}] 
the- Eldest  daughter  or  heir- female  of  the  said 


COUKT  OF  SESSION. 
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tfadeod,  and  the  heird-male  of  their  bodies ;  ^'^  ^^^*  ^^'^' 
ag,  to  a  long  lipe  of  other  substitutes.         GUwsford  n. 
Master  of  Macleod,  the  institute  of  this^^^^^®"*^ 
me  third  Earl  of  Cromarty ;  and,  having  preseripnon. 
treason,  was  attainted,  and  his  estate  was  ^<^/'*'*»^ 
le  Crown  by  statute  20  Gfeo.  II.  c.  41. 

statute  it  was  provided,  that  all  lands, 
Sec.  belonging  to  the  persons  attainted,  or 
ted,  of  high  treason,  as  mentioned  in  the 
be  vested  in  the  Crown^  *  according  to 
il  and  respective  estates  and  interests  which 
]>erson  or  persons  attainted,  &c.  had,  or 
3  had  therein  ;'  and,  by  the  2d  section,  it 
,  in  order  to  secure  the  rights  of  third  par- 
11  persons  *  having  any  estate,  right,  title, 
reversion,'  &c.  out  of  the  estates  thereby 
^is  Majesty,  by  or  under  any  settlement, 
,  &c.  which  affected^  or  was.  binding  on 
\g  person,  should  make  such  ^laim  in  the 
8si<ai9  within  six  months  of  the  entry  of  the 

particular  register  appointed  by  the  sta^ 
5ept  within  the  county  or  stewartry  where 
ies;  and,,  failing  such  claim  being  made^, 
ire  declared  to  be  null  and  void,  and  the 
tes    are   freed  an4  diacfaarged  from  the 


5th  Septi^mbeir  1749>  within  the  six  months 
in  the  statute,;  a  claim  was  given  in  on  be- 
rge  l^ackfixkiifd;  an  infant,  second  son  of 
5  Bari  of  Cromarty  (the  forfeiting  person) 
it  it  should  be  found  that  his  father  had 
an  irritancy  under,  the  entail,  and  eonse^ 
B  divested  of  his  estate  previous  to  the  for- 
,  at  all  evenfs,  that  it'diould  be  found  that 
being  held  by  the  late  Earl  under  a  strict 


hEGHBRXUS  OP  TfC^ 


PrmeripihfL 


j tidied  ^  h!g  h^irs  of  entail. 

fi^fore  the  Couh  of  Session  adtised  this 
jud^ent  badb^n  pronounced  by  the  House  < 
in   rti<e  case  of  Gordon   of  Park,  21st  Ma 
{Kame^  Eheid.  att  48),  by  which  it  seen 
established  that  an  heir  in  possession  of  an 
estate^  being  attainted,  forfeits  the  estate,  not 
himself,  but  for  all  the  heirs  of  his  body  wl 
though  him  in  the  same  substitution.     Tli 
aCCortfingly,  on  the  17th  December  1751,  pro 
A  dditerance  On  the  claim  of  George  Mackeuj 
fug  •  That  the  lands  and  estate  claimed  were 
^  by  the  treason,  conviction,  and  attainder  of 
^  late  Earl  of  Cromarty,  not  only  for  his  own 
^  during  the  existence  pf  heirs^-male  of  his  be 

♦  might  have  succeeded  to  these  Ipnds  and 

•  Cromarty,  in  ctoe  the  said  late  Earl  had 
^attainted  ;  and,  therefore,  they  dismiss  the 
^  the  said  George  Mackenzie,  the  claima 
^  find  that  they  have  no  powers,  in  hoc  siatt 
^  termine  whether  the  estate  will  remain  for 
f  prejudice  of  the  collateral  substitutes  of  tl 
f  th^e  being  no  claim  entered  by^  any  of  tl 
f  stitutes ;  and  decern,'  A  reclaiming  petil 
^ven  in  against  this  judgment  by  George  M 
find  Roderick  Mackenzie,  the  brother  of  tlie  i 
Eaii,  who  now  concurred  with  the  original  e 
Imt  ihe  Court  appear  to  have  adhered  to  th 
|B6nt  witfa6ut  any  mateirial  tdtei^atlou.* 


Woodhall  has  written  upon  his  copy  of  the  petition,  ^  Adhere 
f  to  the  dther  subktlttit^s  t6  &pe  as  iceorcis  ^hen  their  thim*  a 


oCTFirr '^'«88«05r< 


^Psfc 


0.  III.  c.  27,  td  John  Lwd  MoClw^,  t^Gia^d^ 
of  the  fttkainted'  Edri,  whc^  Ofbteiaed  [  a  ^Jacienzie. 

ter,  in  1785,  of  the  lands  ai)4  ^efifaiU?  wlycfe  Pn^*yi4w. 
ted  by  th^  attakKkr  of  Gdorge  EarJ  ofCrp^^^'^'^^^-^ 
aanedted  to  the  crown  by  i;be^t»t^t<^>;9ij5 
fpon  this  charter  Lord  Maeleod  W9S,inf^ft 
March  1786 ;  and^  on  the  Sd-of  May  in  tha^ 
he  executed  a  new  entail  upon  a  differ^^t;! 
eirs^  eaUJng  to  the  sucoessiony  in  the-i^th 

1,  Lady  Isabella  M^ickensie,  hi&  sister^.r^ 
rg6  Lord  EUbank»  aiid  the  heirs^pmaleiof 
whom  failing,  the  heirs-female  of  the  body 
Lady  Isabella  Mackeo^ie;  whoiu  failing,  ta 
)r  substitutes. 

lil  was  completed  by  procuratoiy  of  wsig* 
>wadby  crown  charter  and  infeftiBent;  and 
descended  under  this  investituro,  first,  to 
lacfcensie,  the  Ranter's  cousin^who  w;ai 
r  entitted  to  succeed  to  him  mnder  the  len** 
• ;  secondly,  to  Lady  Etibank }  and  finaHyi 
y£lhip*s  death  without  male  issuei  to  the 
ho  was  her  eldest  daughter.  r  - 

mer  was  the  son  of  a  daughtei;  of  George 
-oinarty,  the  forfeited  pm-son,  and  con^ 
» called,  by  the  entail  in  1714,  to  the  m^ 
the  estate,  hi  preference  to  the  defbid^r^ 
ftly  heir*female  of  the  eldest  ddiBghte],*0f 
arsooi    He  a(!|eoi^iDgly  expede  a  seryjce 
as  nearest  lawful  heir  of  tailzie  ap4  pfAvi- 
deceased  George  Earl  of  Cromarty,  con- 
di^>08itioiL  of  .tailzie  in  I714l;  andjraised 
of  reduction  of  the  existing  investitture, 
executed  0n  the  a^th- April  l«afl.^  ^ 


lili 


^nder,  amongst  other  pleas,  which  it  is  un^ 
to  mention,  produced  a  title  to  elKdude 


tfS8& 
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17  Feb.  iw.-  fam()ed^>(|ii(Ae<poeassi^Teft^ 

JoKwed^^iii  HUi  flisrter  ^iid  sasine^  ill  fft^oBrr 

pleaded,^  that  A&jr  dfUiti  >R}»Qh  nBghMVerth 
competeiit  toitbte  pursuer  oi:  hia  pmleoeflBMB. 
twr^y  (mt:0ff  bgr  the  sftatute  30  Geow  Hw  c*t  4eW 
haviog-been  made  witbbi  «i^  mwth^  w  t$n 
provisioiia  of  th^t  glatute^ 


Olassford  u^ 

PrfscripHon^ 
ForfgUura. 


The  pursuer  pleaded^-^Tbsit  the  title  to 
xn^iAtaiaed  by  the  ctefender,  was  incoii;»i$tent 
t^ime  construction  of  the  charter  1781^  ^nd  Is 
1 7ft6,  on  which  it  was  founded.  Th^  the  d 
^Ted  to  the  previous  forfeiture  of  Ae  estato 
the  vesting  act;  and  that,  consequently,  it  t 
and  could  convey,  nothing  more  than  the  sa 
and  interest  in  the  estate  which  had  been  ^ 
tfee  Cro^^n  by  the  forfeiture  of  George  Ead 
m^rty-r-^that  i$»  the  estate  subject  tQ  the  daii 
m^bstitutes  in  the  entail  1?14,  who  were  not  p 
by  tl^.  forfeiture ;  and  that,  consequcaitly,  no 
tien  could  be  founded  upoti  this  chgrtjsr  agai 
rights. 

On  the  question  as  to  the  interpretation  pi 
iute  30  Geo,  11^  the  pursuer  maintained  that 
znede  by  George  Mackenzie  was  sufficient  to 
r^hts  of  all  the  substitutes ;  and  that  the  sa 
nullity  in  the  33d  section  of  the  act  did  not 
f^am^  o|  this  kind  emerging  after  the  forfeit 

.The  Lord  Ordin»y  prononnoed  the  folk 
torlti^wlW  ftud  note :  ^  The  Loi^d  Ordinar; 
.'.Ofiwidered  ihe  xevised  cases,  finds  that,  as^ 
^  in  terms  of  .the  4^  Geo.  II.  cap.  41,  *wb6  ei 
•  any  of  those  substitutes  under  the  entail  V 
<  t  are  called  to  the  succession,  fnilifng  J  ihjb 
f  JJrtI,  and  the  heirs-male  of  his  body— 


osxTRTi^v^wBsmma 


sn^ 


iifca^fa«»^otJieHrtpeaMiiipetki«J>tb^ 

4h^ftBsent  process. of  re*Acti(^':7F4iid«/'*''^*^ 
i  septU-otel/,  that  the  clraitet  <17S&4<^>^ 
toiiv^  ^  to  J^ard  Hacteody  and  •big:^,hei«di 
Qees,  an  absolute  tf^  u^limittd >#igiiftr 
]d9  disponed ;  and  that  this  deed,  and 
following  upon  it,  constitute  n  vailidt)i^e' 
ith":  Fiqds,  that  die  estate  bud  -b^fl^ 
a  viltueof  this  charter  and  itifeftmMt^' 
bsequent  titles  founded  on  them,  for  abd^e 
I  before  tiie  present  aetion,  which  a^ears^ 
list  dialladjge  made  hy  the  heirs  of  tall  ;^€^, 
lied  ;  and  that  the  ddfenders  iiave  ;ther^ 
eed  a  title  sufficient  to  delude  any  rights 
pursuer  can  found  on  the  entail :  There^ 
bis  the  second  and  fqurth  preliminary  de^ 
oilzies  the  defenders ;  and  decerns :  I>^!id^ 
r  liable  in  expenses;  allows  an  acedtiflt 
be  giFen  in  ;  and  remits  to  the  auditor^  t6 
ne,  and  to  report.*  Note, — r*  The  L^Kd 
being  satisfied  that  two  of  the  defences 
unded,  thinks  it  unnecessary  to  give  atiy 
Ihe  other  objections  stated  to  the  p«ii^^ 
f  some  of  which  ai*e  attended  with  gnegitr 
as  dep^ding  on  the  application  tif  thd^ 
w  of  forfeiture  to«  the  rights  arifidng'fiiom^ 
1.  In  regard  to  the  defences  he  has  sus* 
fMaks  h  «lear  that  the  29ki  section  ^  the 
i€t  <t90  Geo.  IL  chap«!41)  Was  toCetitd^^ 
;ei«il  kfeiterms  qmite  sufficient  to  vrotup^ 
agbts;  of  ivfaatevsr >  ^ftture^  affieetiog^  the 
icfa . iwose)  bj0 1  tdse  aot  1  vetted  in  iAte  CroWfir ; 
Btkefpitticete  weFe:ien|afiledi  dtwas  refid^lMl 


1 


'it 


i   i 


m 


DECISIONS  OF  THE 


17  Veb.  1M^ 


Gladsfotd  V. 
Mackenjde. 

Prd^eript'ion. 


^^^eillial  to  the  preservation  of  the  rights  01 
stittrt^^  that  a  claim  should  be  entered 
in  the  Cottrt  of  Session,  within  the  six  mc 
eeribed  by  the  act.  It  is  true,  a  claim  \ 
forCreot'ge  Mackenzie^  the  second  son  of  tli 
irtg  person ;  but  this  was  dismissed  by  tl' 
who  were  satiefied,  in  consequence  of  the 
judgment  of  the  House  of  Lords  in  the  cas< 
that  Qe&rge  Mackenzie  could  have  no  rig;l 
tain  Mackenssie,  a  collateral  substitute,  to 
Mine  objection  did  not  apply^  did,  no  don 
appearance  in  tlie  proceedings  which  folio 
this  ckim  ;  but  it  appears,  from  the  accoi 
Lord  Elchies  gives  of  the  decision,  that 
held  it  incoiUpetent  to  enter  into  his  ease, 
that  the  claim  was  for  George  Mackenzie  i 
that  none  had  been  entered  for  the  collatei 
tutee.  It  seems  probable  that  the  six  m^ 
'  been  allowed  to  elapse,  and  that  Captain  M 
finding  it  too  late  to  enter  a  claim  for  hii 
tempted,  as  the  only  thing  possible,  to  con 
self  witii  fliat  which  had  been  made  for  Gee 
ioenzie*  That  the  right  of  the  substitutes, 
was  extfaiguished  by  their  failure  to  claim 
have  been  understood  on  all  hands,  in  all  i 
quent  proceedings  on  the  claims  of  the 
who  were  found  entitled  to  payment,  notw 
ing  of  the  entail,  which  would,  if  subsist! 
precluded  their  claims,  on  the  ground  th£ 
>^lit  of  the  whole  substitutes  was  cut  off,  t] 
took  the  estate  as  if  it  had  been  held  in  fee  t 
the  forfeiting  person.  It  does  not  appea 
>Lord  Ordinary  that  any  inference  can  1 
drawn  firotn  the  terms  of  the  judgment  in 
«f  JPark»  in  support  of  the  right  of  the  si 
Guilder  tl^BentaiJMn  question,',  tw^^  ^ 


tSXffKP  <0]p  AEaSIC^; 


(e  eiitet<0f  fthediarter  178^,^  by  Q^nmingGkssfDrd  « 
tioC  o6iiv^  tlie  absolute  propef fty  of  the  -^^^^^"^^^- 
sieiielyrfiuciat  right  to  them  as  the;  Ctfowii  Prescriptim. 
fteu  tofhEFew  But  there  s^»etn8  to  he  no 
'ouud  £>r  such  as8umptioiii  The  charter 
titiejr  guch  right  ds  the  Crown  may  have. 
th^  lands  and  baronies^  both  property 
latf,  in  the  most  unlimited  tepms^  to  the 
bcina  and  assignees.  It  is  no  doubt  toid,  ns 
scfiptian  of  the  lands,  that  tb^  had  been 
the  attainder  of  the  Eiarl  of  Cromarty ; 
m  not  necessarily  prove  that  the  Crown's 
tot  iteolnte;  and  such  words,  of  course, 
Ne  he)d  to  qiudify  and  limit  the  ab^lute 
the  grttnt.  Neither  can  the  reference 
ade  to  the  act  of  the  Mth  of  Geo.  III. 
^e  such  an  effect.  For  the  charter  assumes, 
t  does  give  power  to  make  tbe  g^rant  in 
^bicfa  are  used ;  and  although  this  should 
rtualiy  been  the  case,  it  is  not  competent, 
ng*  pi^escription  has  run,  to  question  the 
life  granter,  where  tiie  defect  does  not 
mtlie  deed  itself.  The  late  derision  of 
n  the  case  of  the  Duke  of  Buccleuch  ik 
3  Gunninghame,  SOth  Nov.  1826,  seems 
I  point,  as  the  objection  to  the  prescrip- 
insmcoessfally  made  there  was,  that  the 
fevred  to  a  statute  as  constituting  the 
^  granter ;  while  it  is  clear,  fhim  tke  &ta4 
that  it  tcoold  confer  ho  such  right  •!  » 
intainad,  farther,  by  the  pursuer,  that,  as 
was  icxtinguished  fay  the  forfeiture^  so 
(rer«xisied  beirs^male  of  Ae  body>ef  the 
Blarl^  and  only  revised  iqpon  their  :fi(ihire, 
utes  were  not  oatlrol^  og^re  titt  the  death 


mi 
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19  Feb.  1829; 

Gkssfvrdih 
^lackeDzie. 

PmteripUon, 
for/rikiret 


*'  of  Lotd  Macteod  in  1789,  since  wbicli  timt 

*  tiye  prescription  has  not  been  completed. 

*  {^QSing  the  right  of  the  substitutes  to  be  &t 
^  teoce,  the  Lord  Ordinary  does  not  see  hoi 

*  held  to  have  been  extingiiiahed  for  any  pe 
•*  saving  cldusp  ill  the  Vesting  Act  plajiilj 
^  that  it  is  to  remain  imaHected  by  the  forft 
^  is  by  th?  subsJ9tenoe  of  suth  a  right  aloni 
♦*  of  tlj^  Crown  could  be  limited  ;  and,  if 

-  was  incompetent  to  grant  the  lands  to  J 
f  leod  in  fee^implef  in  prejudice  of  the  rij 

*  heirs  of  tailzie.     The  substitutes  must, 
^  have  been,  from  the  first,  in  iiiulo  to  chall 
.*  a  conveyance;  and  the  negative  prescript 

*  equally  with  the  positive,  have  run  fron 

*  of  March  1786,  the  date  of  recording  the  i 
.♦  talj^en  on  the  charter/ 


r  The  pursuer  reclaimed; — but  the  Court  v 
note,  being  unanimously  of  opinion  that  tl 
of  prescription  was  well  founded;  and  (with  i 
tipn  of  Lord  Glenlee)  their  Lordships  held 
the  claim  of  the  pursuer  was  cut  off  by  the 
the  substitutes  to  make  tlieir  claim  in  due  ti 
the  22d  section  of  the  statute  20  Geo,  IL  c. 


.  TJie  Lord  Justice'Cierk, — I  think  the  in 
well  foujnj^  on  both  points.  As  to  the  forn 
pfit,  viz.  whether  the  claims  of  the  substit 
cut;  off  by  the  failuref  to  enter  them  in  ten 
statute  ^0  Geo.  IL  it  is  necessary  to  consider 
of  ^hat  act  very  minute! y»  together  with  tt 
proyiaions  and  special  directions  which  it  g 
as^to  the  time  and  manner  in  which  all  ck 
jthe  forfeited  estates  shall  be  entered >  and 
P^te  nullity ^whld^  it  departs  ngaiu^it  all  clai 
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in  confomiity  to  these-  provfsions.     No-  "'^^^^^^^ 
e  Legislature  could  give  my  r^e^y  Gini^rd «.  ^ 
%  declaration*     In  the  present  case,  pp;  Mackenzie, 
de:by  the  substitutes  in  obedience  to  the  ptutfnpiwm 
t  for  Oeorge  Mackenzie,  which  is  found- ^*^-^*'^*'    ' 
5  piursuer,  will  not  do.     We  have  the 
Lord  Elcfaies  Yt^^  T^ikde,  No/ 44)  for 
b  w£is  dismissed,  and  that  for  Roderick^ 
not  reserved^    Not  only,  therefore,'  was 
dned  by  the  Court  in  1751)  but  we  have 
ecision  dismissing  the  only  one  which; 


econd  branch  of  the  interlocutor,  Tt^hethef: 
has  produced  a  sufficient  title  to  ex*^ 
IT  also  entirely  with  the  Lord  Ofdinai^y-- 
y  a  charter  of  the  lands  flowing  from  the" 
I-catmot  see  how  the  reference  to  the 
dture  can  affect,  a  grant  which^  ex  Jade' 
',  is  unqualified.  On  this  point  we  have 
(pbMed  ca3e  of  Marchmont;  and  ftlso  thaC 
I!alleuder  t?.  Livingstone  (2dth  Nov.  1827) 
much  less  favourable  case  for  the  d^fen-> 
present ;  yet,  at  the  decision  of  that  case, 
it,  all  the  Judges  of  this  Division,  and 
•ity  of  the  whole  Court,  were  decidedly 
lat,  had  the  possession  been  sufficiently 
was  a  valid  title  on  which  prescription 
een  foimded. 

nlee. — I.  am  perfectly  satisfied  on  the 
that  the  defender  has  produced  a  suffi- 
exclude ;  and,  therefor^^  I  have  not  per- 
1  so  much  to  the  question  on  the  statute 
3 1  otherwise  should  have  found  it  neces- 
As  to  it  I  think  there  is  a  good  deal  iu 
t  plea;  and  it  wotiM  reqtth*e  much  con-'! 
fgre  I  could  hold  that  hit  claim  was  ex* 


ipM 


mmBimin^ow^im 


It  Feb.  lan.  tlu^  ]M)[^y  % 

oiMsfbith*    forfeiture  before  any  claim  was  entered  fo 
Mackearie*    stiti^tes.    But  I  am  quitjB  ccmvinced  tliat  al 
t'wtripihH.  Hra  enetoded  hf  the  presaFiptive  titie  produ 
F«r/iteM    ^ftn^i*;  atid,  tlH^refor^  it  is  iiiotnecesfiaj 
into  any  other  question, 
•   JjOfd  PitmiUi/^—l  concur  entirely  on  h 
with  tba  Xi6rd  Qrdinaiy's  inteiiocutor ;  j 
iatisfied  with  the  reaMBS  that  he  has  a$8J{ 
in  his  note^  I  do  not  think  it  nec^sary  to 
ftny  moire  detailed  opinion.    The  case  of 
Livingstone   is  a  direct  authority  against 
weld's  ^gmttent*    I  concurred  iirthat  judgn 
itiU  think  that  it  would  be  a  mortal  blow  i 
tute  1617  to  allow  any  reference,  after  the  fc 
lo  any  thing  beyond  the  charter  and  saline. 
Z'^wiii'^i^fetray  concurred  entirely  on  be 
with  the  Lord  Ordinary. 

tiOrd  Ordinary,  NewUui.  Act.  JC>^«  <^Fac.  ( 
FvUerCon,  Fcr^ytkj  Skene.  Alt  ^<#;^  • 
raj/,  Walker.  J.  G.  Hopkirk^^AuaWcUkei 
eon,  &  MelviUCf  Agents.        F.  Clerk. 


PIRST  DiriSIOM. 
Ko. XXXIX;  l9F4bruari 

JOHNBEIWRAM 

againtt 
ISOBEL  STEELE. 


UT^T.^^^Cireutu^aMtes  entitling  the  pun 


(sav^%or'S^SmtiQi^ 


HI 


r  aliment  qfatmlin^atchiUiQhfirwikiH  »« t>i^*  >wa 


/. 


Steele. 


E1.E  raised  an  aetioB  before  tfa^  sheriff  of  Proq/: 
B  against  James  Bertraoi*  fojr  inlying  cb^r-  ^^^^^ 
lent  of  twinS)  alleging  Bertram  to  be  the  ^«'^  *^  ^''p^ 
tram  gare  in  defences ;  and  afterwards^ 
lly  examined,  declared,  *  That  the  petition* 
unt  to  the  declarant's  father.     Declare* 
rer  took  any  liberties  with  the  petitiOiier  ? 
ieclarant  slept  in  the  same  bed  with  H^ 
I  the  petitioner  in   another  bed  in  ^& 
ment.     Declares,  that  his  father  bas  be^n 
froan  home  during  the  night,  upon  whic^i 
:he  declarant  sjept  in  bis  father's  1)ed  9s 

the  petitioner  in  her  own  bed ;  and  he 
i  any  of  these  occasions  went  intQ  the 

bed.' 

ff  allowed  a  proof.     Two  witnesses  were 
rhe  first  witness,  James  Wait,  dep^neid' 
[  within  a  quarter  of  a  mile  of  the  re- 
1  that  he  was  well  acquainted  with  him  :  • 
ions  to  Martinmas  I8SI6,  but  he  canupt' 

upon  the  particular  month,  he  saw  the 

and  the  petltioneTy  along  with    Isol)el 
the  respondent's    cousin,  going  towards 
de  sufiiddy,  whert  Isqbel  Bertram  resided ; 
lappened  between  9  and  10  o'clock  in  the  - 
rhat,  a  short  time  previous  tq  Martinmas  • 
atid  after  the.  Dunse  biring  market  for  - 
rants,   the   deponent,   understanding   the 
was  with    ehilds    asked  the   respondent 
•  not  he.  would  take  the  child  when  born, 
the  respondent  answered  that,  if  he,  the 
,  thought  tlie  child  w^i  his^ ,  Uiat  then  he , 
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IIJ  Feb.  l»2*). 


Bfftr«m 

Steele. 


Oath  in  Sxtp^ 


*  would  take  it :  'V^^i  he  put  the  questi 
'  resjiondeDt  from  curiosity/  Aim  Fakj 
poned,   *  That  she  recollects   upon   one 

Prr^.  *  alongst  with   the  petitioner   into   John 

f^^p^^^p^-'  work-shop,  which  is  close  to  his  dwelli 

*  That  the  defender  was  in  the  shop  before 

*  ent  and  pursiler  entered  :  That,  after  tbe^ 
'  the  deponent  and  petitioner  and  the  defer 
'  to  speak  some  nonsense/ when  the  defends 
'  the  petitioner  above  her  coats  on  the  frc 
'  body  in  a  very  uncivil  manner:  That 
'  the  deponent  left  the  shop^  and  went  to 

upon  a  turnip  field  in  the  neighbourhood 

not  see  the    pursuer  aftem^ards.      Depoi 

before  she  ftft  the  shop,  the  defender  qi 

hold  of  the  pursuer,  he  having  only  laid  h 

in  a  slight  manner/       •  i-.^i^^nui 

The  sheriff  found  *  that  the  circiimstan 

pursuer  and  defender  sleeping  together  o€< 

in  the  same  apartment,  when  no  other  pe 

in  th0  house,  is  not  sufficient  jyer  se  to  e: 

pursuer  to  her  oath  in  suppk^nent ;  but 

with  the  facts    which  appear  in  the   evi 

Jaines  Wait  and  Ann  Fairgrieve,  his  wj 

particularly  of  the  latter,  where  even  the 

of  a  third  party  did  not  prevent  an  indelicj 

bition  on  the  part  of  the  defender,  finds  i 

aiier  entitled  to  her  oath  in  supplement 

defender  is  the  father  of  the  childi-en  in  c 

and  appoints  her  to  appear  and  depone/ 


The  defender  advocated,  and  plemled — T 
lish  a  semiplena  probation  the  proof  must  b€ 
to  induce  a  reasonable  belief  of  the  party's  av 
wiiich   the  proof  in   que$tip|i   fails   to   do. 


t$i^it^>(^^y^it^ 


£3» 


jtjpftiger^  Mind,  and'  of  more  suspicious  cir-  ^ft^*-  ^^^ ' 
"Barfi  111  several  cases,  teen  cpus^dered  by^^^^^^ 
4  Insufficient  to  entitle  the  piirsueip  to  aji  Steele, 
^meht;  (Craig  v.  Crichton,  14th  June  Pro^^ 
n^hrey  r.  Aiken,  4th  July  1816,  affirmed  ^^'^'^ 
«th  Feh.  1822  ;  Shaw's  Appeal  Cases,  vol.Oaihin  sup. 
5athie  v.  Smith,  29th  May  1821  ;  Robb  t?,^****^ 
9th  Nor.  1824  ;  Paul  v.  Gilmour,  4th  Dec. 
dam  t;.  Guthrie,  19th  May  1827. 

d  Ordinary  repelled  the  reasons  of  advo- 
the  Court  (Lard  Craigk  dissenting)  adr- 


ise^  Ordinary.         Act.  MaidmenL 
V.  S.  Agent.  Alt  Marshall. 

Agent.         S.  Clerk. 


James 
Soberi 

T. 


SECOND  DIVISION. 


ex. 


19  February  1829. 


MURRAY 

against 
M'NAIR. 

-Stat.  6  Geo.  IV.  c.  120,  {  40 ;  Acts  op 

RT,    12TH    Nov.   1825,    SECT.    73  ;     AND 

tY  1828,  SECTS.  7  AND  16. — Findings  on 
^fauet  in  an  interlocutor  of  the  Lord  Ordi^ 
miig  a  till  ^  suspension  qf  a  judgment 

Nn 
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i»^i«>.it|»i 


Mutvay  i 


^  OM  dfferioK  eewrU  proceeding  im  a  j 
recalled  hy  an  interlxutor  pcmdng  a  teco 


PriMMM.        Mu&BAY  brou^t  an  action  agaiogt  M'Ni 

r^^ito^tmu.^^  slueriff  of  Lianarkshire^  on  the  allegi 

40>    ^  ^  ^     he  had  advanced  to  the  defender  the  Buni 

ru»t\2thNov,vpon  hin  promise,  either  to  fumish  the 

l^nS^'jIai  coals,  or  repay  the  money ;  and,  therefore,  c 

onrf^ia*^'  ^  ^^^^  *^®  defender  should  be  ordained  to  i 

either  obligation.  A  proof  having  been  led, 

g^Ye  judgment  against  the  defender,  who,  I 

^esentied  a  bill  of  auspensiau,  which  Lord 

posed  of  by  this  interlocutor,  (14th  April  18S 

*  it  proved  by  evidence  in  process,  that  tl 
^  h.^1  was  paid  by  the  respondent  to  John 

*  acting  for  the  complainer,  under  the  conditi 
^  that  the  respondent  should  receive  coals  tl 

*  that  the  money  should  be  returned,  neithe] 

*  alternatives  was  implemented ;  therefore,  i 

*  bill ;  finds  the  complainer  liable  in  the  rei 

*  expenses,*  &c. 

A  second  bill,   presented  to  the  next  s 
Ordinary,  was  passed  by  his  Lordship. 

When  the  cause  came  to  be  discussed  on  1 
letters,  ihe  charger  pleaded  the  incompeteii 
judgment  being  pronounced  affecting  the  fi 
Lord  Eldin*s  interlocutor,  which  were  allej 
final,  in  terms  of  the  40th  section  of  the  6  G 
120,  and  the  73d  section  of  the  act  of  seder 
Nov.  1825.  But  the  Lord  Ordinary  pronoi 
following  interloeutw: — '  Finds  that  the 
'*  duced  does  not  estaUish  the  respondent's  1 

*  the  suspender  requested  the  respondent  ^  t 
••*  him  with  the  use  of  the  money,  and  he  wo 
^  give  the  pursuer  coals  to  the  same  amount^ 


OOUaT  OF  SESB16K. 


HI 


and  16. 


nitt  of  L.81  ;•  thcrfefwe,  taspends  the  let-  *»  i^^  »«•• 
Udter,  aad  decerns/  mZ^T 

M*Naiiv 

rger  reclaimed  to  the  Court ;  and,  on  the  Proce^ 
form,  pleaded— By  the  40th  section  of  the  jy^'^\^,^ 
ict,  it  is  enacted,  that  when,  in  causes  comt>  4o. 
my  of  the  inferior  courts,  a  proof  shall  be  runt  \mN<nh 
J  Court  of  Session  shall,  in  reviewing  thel^^\i^^^j^ 
proceeding  on  such  proof,  distinctly  specify  ^^{^^  ^ 
IterlOcutor  the  several  facts,  material  to  the 
ich  they  can  find  to  be  established  by  the 
, ;  an^d  the  judgment  on  the  cause  thus  pro-i 
^all  be  subject  to  appeal  to  the  House  of 
so  far  only  as  the  same  depends  on,  or  is 
y^  matter  of  law ;  but  shall,  in  so  far  as  re» 
16  facts,  be  held  to  have  the  force  and  effect 
ad  verdict  of  a  jury,  finally  and  conclusively 
several  facts  specified  in  the  interlocutor.* 
I  73d  section  of  the  act  of  sederunt,  12th 
1835,  it  is  enaicted,  that  the  above  provi^ 
apply  to  the  Lord  Ordinary  on  the  bills, 
advises  or  refuses  a  bill  of  suspension  of  a 
of  an  inferior  court,  proceeding  on  a  proof 


ds,  *  Court  of  Sessioin,"  in  this  provision  of 
are  not  used  as  contrapdistinguished  from 
lamber.  On  the  contrary,  an  interlocwtoif 
I  Ordinary  on  the  bills,  or  of  the  Court  r^f 
at  interlocutor,  is  just  a  judgment  of  the 
Session  sitting  in  the  Bill-Chamber.  As* 
the  Bill-Chamber  waa  not  meant  to  be  ex^ 
thepre  can  be  no  doubt  that  the  Judges  of 
Ntt« 

on  IB  r«-enacted  in  the  existing  act  of  federuilti  llth  Jolj 
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l9i%b,iM9. 


Murray  v. 
M<Nidr. 

Proeest. 
Stat.  6  Geo, 
I  r.ci20y  sect. 

40. 

Act9  of  Sede- 
runt 12/A  Nov. 
1826,  «<?c^  73, 
and  Wtk  Jttly 
1828,  jrec/^.  7 
«iw^i8. 


the  Court  of  Session  had  power,  if  they  saw 
tend  the  operation  of  the  enactment,  or  t 
that  it  did  extend  to  judgments  pronounce 
Bill-Chamber;  and,  if  sucli  power  was  con 
seems  equally  clear,  that  it  has,  in  fact,  been 
in  the  clause  quoted  from  the  act  of  sederunt 
If  the  Court,  reviewing  an  interlocutor  of 
Ordinary  in  the  Bill-Chamber,  find  certain 
tablished  by  the  proof  adduced  in  the  infer! 
it  cannot  be  doubted  that  the  provision  in 
would  apply.  Now,  suppose  that  a  Bill 
interlocutor,  with  special  findings  in  point  < 
not  brought  under  review,  it  certainly  must 
effect  of  a  judgment  of  the  Court,  It  was  q 
petent  for  the  suspender  in  this  case  to  havi 
ed  to  the  Court  against  Lord  Eldin's  intc 
and,  not  having  done  so,  its  findings  must  I 
be  final. 


Answered  by  the  suspender — ^1,  The  pre 
the  statute  does  not  at  all  apply  to  the  Bill- 
The  object  pf  its  institution  was  not  to  decii 
but  to  determine  whether  tliey  should  be  s 
enter  the  Court  of  Session  for  decision.     It 
accordingly,  a  special  statute  to  authorise 
to  decide,  in  the  Bill-Chamber,  admiralty 
bills  of  suspension.     But  it  is  plain,  from  a  c 
tion  of  the  whole  of  this  section  of  the  J 
Act,  that  the  Legislature  here  only  contei 
decision  of  the  ca«^^  which  has  commenced 
ferior  court,  and  of  course  pre-supi>oses  its 
moval  into  the  Court  of  Session.      The  proce 
the  Bill-Chamber  are  regulated  by  subsequei 
of  the  statute. 

2.  Bu^  it  is  still  clearer,  that  the  clause  is 
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e  to  interlocutors  of  the  Lord  Ordinary  on*^7^^-  *"^ 
According  to  the  practice  previous  to  theivn,rray  ^ 
dicature  Act,  the  passing  of  a  second  bill^^*'^'*^^'^' 
e  interlocutor  refusing  a  first  bill,  except  m  Proce^M. 
g  of  expenses.     It  is  confessedly  no  objectf^'^^^^^**'^^ 
ute  to  take  away  the  rifi:ht  of  presenting:  a-***- 
;  and  if  it  had  been  meant  to  affect  ihe'tmit  vith  N<iv, 
aterially  as  the  charger  assumes,  renderiiig.^JJj'n^^fj^^^* 
md  in  many  other  cases,  entirely  nugatory,  ^J^^^^j^^*^^^*-  ^ 
aid  have  so  declared  in  express  terms,  which 
;  does  not. 

v^ision  in  the  act  of  sederunt,  l2th  Nov, 
ided  on  by  the  charger,  while  it  contains 
extending  the  operation  of  the  statute 
rd  to  the  effect  of  findings  in  fact,  to 
damber,  proves  the  opinion  of  the  Court, 
atutory  regulation  does  not  apply  to  the 
)er,  or,  at  all  events,  to  interlocutors  of  the 
nary  on  the  bills.  For  it  merely  recites 
f  the  regulation  which  requires  the  Court 
on  reviewing  the  judgment  of  an  inferior 
eding  on  a  proof,  to  specify  in  their  inter- 
!  material  facts  which  they  find  to  be  es- 
>y  the  evidence,  omitting  entirely  the  de- 
iat  such  findings  shall  have  the  effect  of  a 
lict  of  a  jury  ;  and  enacts,  *  that  tki^  shall 
>  to  the  Lord  Ordinary  on  the  bills.*  1  he 
e  special  findings  which  his  Lordship  is 
•ed  to  'introduce  into  his  interlocutor  is, 
eft  to  be  ascertained  according  to  the  for- 

e.  . 

ion  of  the  Court  is  further  proved  by  the 
1  of  the  existing  act  of  sederunt  (11th  July 
:h  provides,  *  That  when  a  bill  shall  be 
md  expeiises  found  due,  and  a  second  bill 
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M¥A>.^d^ 


Muitay  •. 
M<Naif. 

Process. 
Stat^  6  (7^0. 

40. 

Aoi$6fSed. 
\2th  Nov, 
lti2o,  sect,  73, 
a'ndUih  July 
\^SySecL7 
andie. 


*  ftlmtl  lafterWaMs  be  passed  by  aaothor  Lord  C 

^  on  the  Bills,  the  interlocutor  pronounced  on 

'  bill  shiall  be  held  as  recalled  in  toto ;  but  d 

*  that  all  claims  of  expenses,  hinc  inde,  arlsin] 
the  presenting  of  the  first  bill,  shall  be  reserve 
and  may  be  disposed  of  in  the  process  of  suspe 

*  advocation.'  If  the  statutory  provisioh  was 
stood  by  the  framers  of  this  act  of  sederunt  t 
to  the  Loird  Ordinary  on  the  bills,  how  coc 
have  enacted  that,  by  the  passing  of  a  second 
interlocutor  pronounced  by  the  Lord  Ordinar 
first  bill  shall  be  held  as  recalled  in  toto  ? 

According  to  the  charger's  doctrine,  that 
findings  in  matter  of  fact  by  the  Lord  Ord 
the  Bill-Chamber  are  reviewable  only  by  tin 
it  Would  be  necessary  for  the  party,  whose  h 
fused  during  vacation,  both  to  present  a  m 
hote  to  the  Court  against  the  findings  of  fac 
interlocutor,  and  also  a  second  bill  to  prevent 
gence  proceeding,  if  a  sist  were  revised — 
plainly  contrary  to  the  intendmtot  both  df  thi 
and  act  of  sederunt. 


Lord  Gierke  said — ^That  the  question 
trhether  the  act  of  Parliament,  ])er  se^  won 
6perated  the  alleged  change  in  the  practice  of  1 
Chamber — ^for  clearly  it  would  not ;  nor  ^he 
Court  had  powers  to  extend  its  operation 
priactice ;  for  there  could  be  no  doubt  that  i 
gulation  Would  have  been  within  the  powers  c 
upon  them.  But  the  true  question  was  as 
the  Court  had  actually  done.  NW,  the  term 
78d  section  of  the  act  of  sederunt,  19th  Noi 
do  riot  jlistify  the  idea  that  it  was  meant  to 
tbe  whdte  ][)h)vii3ion8  contaiueid  in  thd  40ih  sc 
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i  to  cases,  hk  Ae  B«W3liMlihek'  ^labrifoHjr «•*««>- W^ 
lie  rq^niatkm  y^n,  that^  in  tlie  er^etitaf  tiiej^j^^l^j^i^ 
r  being  brougbt  imder  teidew,  the  Coitrt^'^"* 
s  the  benefit  of  the  Lord  OidiDarjr's  idetrs  proow. 
Icnce.     I  have  no  idea  that  the  act  of  sede-  f ^  ^'Sfl*. 
t  to  4337  that  the  ^[idiiigB  in  p^int  of  fact,  ^o. 
in  Bin-Chamber  iisteriocntors,  were  tabavei^thMim. 
f  a«pedal  verdict  of  a  jnry-    The  new  act  of  ^S*52' 
mtains  the  same  clause^  though,  by  a  aubse-  ^^^J^  ^ 
ision,  the  iiiterlocutor  passing  a  second/hill 
interlocntor  on  the  first  m  iolo.    There  is  no 
or  the  separate  process  whidi  snch  t^baoga 
wonid  occasion^  and  which,  in  itself  would 
malde.      For,  if  a  party  has  no  r^XLedjr 
lings  in  fact  in  the  Lord  Ordinary's  intc^* 
Bsing  a  bill,  except  by  redaimiiig  to  the 
[  if  he  does  not  obtain  a  siat  in  the  miAQ- 
ust,  whik  he  brings  the  interlocutor  unckr 
he  Court,  ofier  a  second  bill  to  prevent  ^ 
oing  out. 

rd  JusticB^CSeri. — ^I  am  of  opinion  that  the 
3  not  good  ;  but  I  arrive  at  this  eonclusj^opi 
t  grounds  from  those  which  have  been  stat- 
Glenlee.  I  think  we  had  imdoubted  power 
g^ilations  for  the  BilUChamber ;  and«  with 
Lhe  regulation  in  question,  I  am  clearly  of 
it,  when  an  interlocutor,  specifying  the  facta 
established  by  the  prdof  led  in  an  inferior 
)ronounced  by  the  Lord  Ordinary  in  the 
>er,  in  such  a  way  aA  to  oraie  trithin  th<) 
le  act  of  Parliament  apd  act  of  sederunt^ 
(re  the  effect  of  a  special  Verdict,  epnda- 
ig  the  facts  found  to  be  prov^.  We  are, 
\  deal  with  such  findings  of  the  Xiord  Ordi- 
\  Bill-Chamber  in  the  same  manner  as  with 
he  Lord  Ordiniai*y  in  the  Outer  House. 
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i©Feb^^ia»  ^  the  latter,  it  is  not  said  esp 

Murray  v.  ttestatutB,  tftat  they  shall  have  the  efiect  of 
M^Nair^  vei€idtrj;^.lbut^  if  brought  under  review  of  tl 
Procest.  they  haire'thiB  effect.  UMbai/  ««*;#  ji  d'utiost 
/rfk^i^iwiL  '^^  qiiCTtion  here  is,  whether  the  findings 
A^ofSede.  *i^*  "^^^fe '*>^^"^  pionounced  in  such  away; 
runt  i2th  iVToe.  tbebiuudcar  the  operation  of  the  act  of  Par 

1826,  sect  73,         ,  T    ..a.-    1    Ai.         i  .  i 

€md  nth  jti/yanal  tmnit  they  have  not  been  so  pronounce 
^\^^  ^  competent,  in  such  circumstances  as  here  occu 
sent  a  second  bill  after  the  first  is  refused  ;  a 
it  necessarily  follows  that,  when  a  party  avaiL 
of  this  right,  the  judgment  of  the  second  Lc 
nary  is  that  to  which  the  regulation  in  quest 
apply.  The  interlocutor,  therefore,  on  the  se 
kept  the  question  entire. 

The  object  of  the  16th  section  of  the  prese 
sederunt  was  not  to  settle  this  matter,  but  n 
reserve  all  claims  of  expenses  arising  out  of 
senting  of  a  first  bill  when  a  second  is  passet 
therefore,  when  it  is  there  said,  that  the  int< 
on  a  first  bill  shall  beheld  to  be  recalled  in  tot 
passing  of  a  second  hill,  there  is  an  assun 
what  was  the  general  understanding  of  the 
viz.  that  an  interlocutor  passing  a  second  bill 
the  interlocutor  on  the  first  on  all  points,  exi 
of  expenses.         ••* 

Lord  PitmiUy — Although  he  thought  tlie 
'attend^  with  considerable  doubt  and  diiEcul 
also  to  the  conclusion,  on  the  grounds  state 
•Lord  Justice-Clerk,  that  the  objection  %vas 
founded.     The  interlocutor  of  the  Lord  Ord 
the  bills  is  final  as  to  its  findings,  but  only  so 
not  competently  brought  under  review. 
Lord  AUoway  said — That  if  the  findings  i 
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Fthe  Lmrd  Ordiuarjr  iki  tSueBUi-Qianiber 
itas^a  Sfycial  veixLiet,  it  was  by  no  means. 
L^y  could  iberecallidjbjr  another  Lord  Or- 
ugh  it  was  undoubte^y  quite  ccmip^tent 
r  to  pas6  the  bill.  Chi  the  supposition 
CSiamberis  a  part  of  the  Court  of  Session^ 
ded  in  the  enactment  of  the  statute,  the 
the  late  and  present  act  of  sederunt  was 

rrep^led  the  objection. 

»  Ordinary.         For  the  Charger,  S^cenCj  Sham 

%  Agent.  For  the   Suspender,  Jameson^ 

Donaldson  and  Ramsayy  W.  S.  Agents. 


M'Nair. 

StakS  G90. 

40. 

tunt  I2ih  N90. 
1R25,  Met  71l» 
and  Uik  Ju§^ 
1828,  Jfcii.  7 
and  16. 
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19  February  1829. 


KENNEDY 

against 

CORSON'S  TRUSTEES. 


*L'   j\ 


5IGNATIOX. — An  assignation  to  a  lease^ 
tq  the  landlord^  hut  not  JbUowed  by  pos^ 
f powering  the  assignee  to  enter  into  pps^ 
r  sell  t^^  lease^at  certain  stipulated  pe^ 
fl^e  event  of  the  tenant  Jailing  iopa^^jby 
tSyKjL^btdue  to  the  assignee^  is  not  ^  valid 
YT  grpv^ndof preference  in  a, question jiifh 
ff.f^ifsteeswMhave  entered  i^toj)Qsses^ 
ehoofofhis  creditors. 


u» 


xmcmigjm  of  thb 


Kennedy,  v. 

Corson's 

Trustees. 

Taek, 
AstiffmUion, 


^^s^y  Adam  Corson  was  tenant  of  the  farm  o1 
under  a  lease  granted  to  him»  his  heirs,  asf 
subtenants,  by  the  late  Duke  of  Queen 
nineteen  years  from  ISIO,  at  a  rent  of  ab 
Some  years  after,  he  executed  an  assignai 
lease  in  favour  of  Robert  Kennedy,  in  seen 
tain  sums  advanced  to  hin^  by  Kennedy,  a 
of  certain  cautionary  obligations  which  the 
come  under  for  him.  This  deed,  after  spei 
several  sums  advanced  by  Kennedy,  and  th 
which  he  had  become  liable,  proceeds  thus 

*  fore,  and  for  Hie  said  Robert  Kennedy  h 

*  and  more  sure  payment  of  these  sums,  I  ] 

*  constituted,  and  ordained,  as  I  hereby  mi 

*  tute,  and  ordain  the  said  Robert  Kenned) 

*  and  successors,  my  lawful  cessioners  and 
'  in  and  to  the  said  tack,  during  the  whole 
'  terms  thereof  to  run,  &c,  with  power  t 
'  Robert  Kennedy  and  his  foresaids,  in  tb 

*  my  failure  in  the  yearly  payment  after  s; 
'  enter  to,  occupy,  and  possess  the  said  lai] 
'  the  whole  years  and  space  mentioned  in 
'  and  then  to  run,  they  paying  the  tack-dutj 
^  forming  the  other  obligations  therein  coi 
'  the  said  Duke  and  his  aforesaid,  &c. ;  pro 
'  declaring  always,  as  it  is  hereby  expressl] 

and  declared,  that  the  assignation  before  ^ 
by  acceptation  hereof,  granted  with  and 
burden  that  I  or  my  foresaids  shall  be  enti 
deem  the  said  lease  by  payment  of  the  sai 
the  said  Robert  Kennedy  at  the  rate  of  \ 
the  first  day  of  September  yearly,  \rith  th< 
terest  on  the  whole  money  advanced,  until 
debt  is  paid  up  and  discharged ;  and,  failin 
and  punctual  payment    thereof^    the  &ai< 
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totltledt  and  is  her  Ay  empowered  and  itF*.  \99^ 
d  sell  bf  public  r^up  tbe  said  leasee  ^^Keaod^ 
o  iDfe  and  mf  foresaids  for  the  surplus^  Corsou'B 
[  off  and  deducting  what  is  due  to  him^      .^..^ 
all  expenses  that  may  be  incurred  in  ^^*' 
e  same  to  sale  in  the  way  mentioned ; 
[flaring  that)  upon  payment  to  the  aaid 
uaedy  Or  his  foresaids  of  the  said  debt 
ra,  he  isi  by  acceptation  hereof^  bound 
to  re-coBvey  and  assign  to  me  the  said 
daving  hercfwith  ddivered  ap  to  the  said 
nedy  my  duplicate  of  the  said  tack,  to  be 
ed  by  him  as  his  oWn  proper  evidents  in 
;,  I  consent  to  thd  registration  hereof,'  &c. 
nation   was  formally  intimated  to  the 
»  Duke  of  Buccletich  and  Queensberry^ 
3r  of  the  farm ;  and  a  copy  of  the  assign 
^troment  of  intimation  were  left  with  the 


this,  Corson  declared  his  insolrenGy; 
called  a  meeting  of  his  Creditors,  he  ex«* 
t^-deM  in  their  feVour,  by  which  he  q»e* 
d  to  thb  t^udtees  the  lease  of  the  farm  of 


e  of  the  tnist«deed|  CorsOn  was  in  pes* 
;  farm,  and  of  the  lease  itself.  The  tnis-> 
tely  entered  into  possession  of  the  farm 
d  knaAaged  them  for  behoof  of  the  credi-* 
1  the  rent,  as  it  fell  due,  to  the  landl(Nrd« 
rwards  sold  a  right  of  mib-lease  of  the 
Tke  sale  was  a  public  one ;  and  Ken^ 
offeref,  but  Was  outbid.  The  purchaser 
Lb4ease,  and  entered  into  possession, 
es  having  disputed  the  validity  of  Ken- 
iation,  as  Affording  him  any  prderence 
sr  creditors,  he  brot^ht  tile  present  action 
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against  tfaem,  wMch  concludes,  timt  it  sho 

and  declared,  ^  That  the  pursuer  is  entiti 

of  the  lease  and  intimated  assignation  b 

ed,  to  enter  into  possession  of  the  fores 

Cdshogle/  &c.; '  with  power  and  auti 

pursuer  to  sell  by  puhlic  roup  the  sai 

pursuer  being  bound  to  account  to  the 

Coztson  and  his  said  trustees  for  the  s 

paying  off  and  deducting  what  is  due 

suer/  &c. ;  and  the  said  trustees  ought, 

be  decerned  and  ordained,  by  decreet  foi 

and  remove  themselves,  their  servants,  i 

&C.  ^  from  the  lands  and  others  foresaid 

pursuer,  in  the  course  of  the  action,  depart 

conclusion  of  removing,  and  was  allowed  t 

libel  by  introducing  the  alternative  conclu 

it  should  be  found  and  declared  that  th< 

a  real  and  preferable  creditor  over  the  fo 

to  the  extent  of  the  sums  contained  in  1 

tion  in  security  before  narrated,  payabl 

instalments  of  L.lOO  sterling  each,  on  th 

tember  yearly;  and  that  the  defenders 

decerned  and  ordained  to  hold  just  coun 

oning  with  the  pursuer  for  the  rents  am 

the  foresaid  farm,  from  and  after  their  e: 

The  Lord  Ordinary  ordered  cases^  in  wl 

For  the  pursuer,  it  was  pleaded — ^An  i 
der  any  mutual  contract  maybe  assigne( 
ferred  to  a  third  party,  unless  in  so  far  at 
fer  is  barred  by  the  contract  itself,  or  by 
of  the  interest ;  and  the  right  of  the  assig 
pleted  by  intimation  of  the  assignment  U 
other  contracting  party.  The  assignation 
forms  no  exception  to  this  rule ;  Emk.  B.  i 
2,  3,  4,  5  ;  lb.  B.  ii.  tit.  6,  §  25.     No  doul 
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to  a  lease  may  be  completed  by  jJOfises-^^^^^' 
Lt  that  intimation  is  equivalent  to  pos- Kennedy  ^^ 
red  by  the  cases  of  Wallate  f^.  €femp.g^°^^ 

*r.   1730,  Kilk.  (Mor.  2809) ;  Hardie 

ly's  Creditors,  6th  June  1794,  {Mar.'^^^^^,,,,^^^ 
feoman  v.  ElKot,  &c.  2d  Feb.  1813. 
rock  r.  The  Glasgow  Bank,  29th  Nov. 
decide  the  general  question  here  at 
although  the  judgment  of  this  Court, 
)  in  the  case  of  Cajnpbeirs  Creditors  v. 
^ane,  seems  adverse  to  former  decisions 
\B  on  this  point,  the  House  of  Lords 
^e  of  that  judgment,  and  remitted  the 
^nsideration. 

>  tlie  defender's  doctrine,  the  whole  of  the 
erty  of  the  country  woidd,  to  a  certain 
ced  extra  commercium ;  since,  in  many 
;  in  the  natural  possession  of  the  subjects 
juld  be  quite  contrary,  on  the  one  hand, 
3f  the  tenant  desirous  to  borrow  money, 
her  Imnd,  to  that  of  the  party  disposed 
>an  on  the  security  of  the  tenant's  right 
There  is  no  real  danger  that  the  public 
ived  by  transactions  of  this  nature.  In- 
le  assignment,  which  gives  the  right  all 
of  which  it  is  capable,  affords  the  means 
:  the  true  title  of  the  party  in  the  actual 
nd  no  party,  dealing  with  a  mere  occu- 
can  safely  rely  on  his  possession  without 

>  his  title.  It  is  of  no  importance  that  the 
16  was  not  substituted  for  that  of  Corson, 
ociated  with  his,  in  the  landlord's  rental- 
)arties  could  not  insist  upon  this  being 

would  be  absurd  and  dangerous  to  hold^ 
lity  of  the  transference  depended  on  such 
nade  by  the  servant  of  the  landlord  over 
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^^^"^^^^  whoaa  ine^tiier  the  cedent  nor  assignee  h 
troli 

Neither  is  it  of  any  consequence  that^  h 
of  the  assignation,  the  pursuer  was  not  i 
entitled  to  sell  the  lease  or  enter  into  possi 
power  to  do  either  was,  no  doubt,  depen 
contingency  of  the  debtor's  failure  to  pay  1 
ed  in^alment.  But  the  limitation  of  tii 
can  never  infer  a  qualification  of  the  acti 
of  the  right,  which  is  conceived  in  absol 
qualified  terms. 

Pleaded  for  the  defenders — A  transf* 
lease,  followed  by  possession  in  the  pe 
tenant,  can  be  completed  only  by  the  assi^ 
tenant  entering  into  possession.  Possessic 
necessary  to  the  constitution  of  the  real  rij 
lease— ^tesV,  iii,  S,  6  ;  ik  iii.  9,  7 ;  Ha 
J^Mb^  iii.  1,  35 ;  Bell  on  Leases,  346  •  II 
!S0-«4s, in  like  manner,  indispensible  to  ev  eiy 
transqaission  of  the  right,  whether  in  the 
assignation  or  giib-lease;  Stair,  iii.  1,  18 
2,  86 ;  Boss's  Lee.  iL  206 ;  Bell's  Com. 
timation  is  a  ceremony  which  has  no  applit 
to  the  transference  of  a  lease.  It  is  a  gen 
law,  to  whicb  a  lease  forms  no  exception, 
eiwr  the  subject  assigned  admits  of  being  jj 
taken  possession  of^  the  transference  canno 
be  completed  than  by  possession.  It  is  on 
tions  ^incorporeal  subjects,  or  of  rights 
or  actiiMi,  that  are  or  can  admit  of  being  p 
intimation.  It  is  to  the  debtor  that  intim 
Ije  made.  Bat  the  landlord,  having  once  put 
in  fiossesaicm,  has  fulfilled  his  obligation,  ei 
the  cwditOP  of  the  tenant;  Ersk.  dl  5,  S 
principal  tenant,  after  granting  a  sub-leoj 
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the  assigofie  must  no  doubt  intuiiate  the^^f^^'y' 
n  to  the  Bub-tenant,  which  is  just  an  illus-  Kennedy  fh 
the  general  princiirike»  feeing  th%t  all  which  x^^^ 
to  the  principal  tenant  was  the  right  to  de-      -— ^ 

ment  of  the  aub-rent;  Sim's  Trustee,  SMAsiiffnaiUtm 

■» 
>. 

le  of  Hardie  Douglas,  founded  on  by  the  pur-f 
Toneously  reported,  as  appears  from  Hie  case 
upon  which  he  seems  chiefly  to  rely.  The 
i  is  inapplicable.  The  assignee,  besides  inti-^ 
8  assignation  to  the  landlord,  had  his  name 
i  the  rental4x>ok  as  tenant,  and  granted  sub- 
he  cedents.  In  the  case  of  Brock  «.  Cabbel 
B,  Sdth  Nov.  1828,  it  was  held^  in  cireumi 
Qch  more  favourable  to  the  assignees  than 
t::,  tiiat  the  assignation  was  not  valid  agadnst 
not  having  been  followed  by  actual  posses^ 
judgment,  proceeding  on^the  same  principle^ 
}unced  by  this  Court,  in  the  case  of  Russell 
*  Breadalbane,  Sd  Dec.  182S2  ;  and,  although 
lent  was  altered,  under  a  remit  by  the  House 
for  re-consideration,  this  was  upon  a  view 
ecial  circumstances  of  the  case,  which  were 
to  raise  the  general  question  of  law;  aee 
f.  ad  July  1827, 

rgument  on  the  alleged  inexpediency  of  re^ 
sanction  the  pursuer's  doctrine  is  obviously 
i  in  a  l^al  discussion;  and,  besides,  suppose 
nitted  that  it  might  be  ^vantageous  to  per^ 
ities  to  be  created  over  leasehold  property 
my  change  of  possession,  it  would,  in  order 
]t  frauds,  be  necessary  to  make  provision  fixr 
le  of  publishing  burdens  of  this^description. 
I  the  first  casein  which  it  hasbeen  maintain- 
intmiatian  of  an  assignmeiit  to  a  lease  was, 
itfficient  for  the  oompletion  of  the  right    It 
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^^^\  ^  also  is,  in  aROtber  respect,  unlike  any  whi 
Kennedy  v.  viously  occurred.  The  deed  does  not  transft 
Tnwtees.  ^^g^*»  either  absolute  or  in  security,  to  t 
It  is  a  mere  conditional  transference^  de 
the  failure  to  pay,  at  future  periods,  part 
specified  in  the  deed.  Intimation  to  the 
the  meantime^  would,  therefore^  have  beei 
and  nugatory  proceeding.  For,  in  place  t 
ing  him  that  his  tenant  was  changed,  it 
very  reverse ;  and  before  he  could  have 
pelled  or  entitled  to  receive  the  pursuer 
some  judicial  certification,  or  regular  intiini 
cedent's  authority,  would  have  been  requ 
dence  of  the  fact,  that  the  right  had  emei 
sequence  of  the  stipulated  condition  beii 
Besides,  the  purpose  of  the  assignation  was 
to  entitle  the  pursuer  to  enter  into  posses 
as  tenant  or  sub-tenant,  but  merely,  in  a  ce 
to  expose  the  lease  to  sale,  and  pay  himsel 
proceeds. 


The  Lord  Ordinary  *  assoilzied  the  deft 

*  the  whole  conclusions   of  the  original 

*  as  afterwards  amended,  and  found  them 

*  expenses.'  His  Lordship,  at  the  same  ti 
the  following  note : — *  The  Lord  Ordinarj 
'  attentively  advised  this  case.     In  the  pi 

*  of  manufactures,  which,  in  many  iustanc 

*  ried  on  in  buildings  erected  ou  ground  he 

*  and  by  means  of  machinery,  the  eombin 
'  which  may  exceed  ten  times  over  the  v 

*  fee-simple  of  the  whole  estate,  of  which 
'  of  the  lease  is  a  part — ^when  it  is  cons 

*  few,  or  perhaps  none  but  the  lessees,  are 
'  to  conduct  the  process  of  the  manufattui 
'  in  these  buildings,  to  bold  as  a  tenet  of  la 


mvi^^a^.sBSBWSi. 
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msktaryi  <»  tlu>  nianUfaiBlicre^^  naHeea  fbd  Ke^ned^ 
Ml.eiteriiito'actoairpoBKisiaiiicf  tlM         Conon's 

Trustees-     *»^ 

■jgwrtiim  qf  raidi  a  leasfir;  ^inte^t  is  lovefa  ^^I^L^^^^^ 
K  8B7'iliat  there  oan  be  noaev  m  thait  tlM*e 
rivinoii  cannel  be  BdMb^ffiH^tuaA.  'Aiid» 
kmlrt;,  it »  a  tenet  wkkb  is  advent^  toUie 
est  t>f  the  eoiistry.  Seelii^  this  to  B^stxmg 
r  liDcd  Oidiiiaiy  pttmouiiced  tlutt  intevlo- 
rcaseoffirodc,  irhi<^  was  altered  bjr  the 
ision»  and  appealed  to  die  House  clfLGfrds; 
to  beiegretfeed  that  an  uiii«ek)r  point  of 
aaedita  poerent  a  jndgmeiiti  Wherebyvin 
riinffitMitie8»  tfas'  law*  wight  lis^ne  been 


fHENjonsiderBtion,  both  of  the  law  and  the) 
an  case,  the  Lord  .OsdiBarjr  isihunibl|<  of 
tit  is  not  similitt'  to  that  of  iBroek/  nof 
'  reported  eHuse.  In  that  of  Brock  theas^ 
» the  subject  of  the  lease  was  immediittet^ 
{S  had  iig^  to  takeiastaat  pQesession-^-^ 
bf  granting  a  snblease  to  their  cedents; 
leirient  was  left  blank,  as  it  was  nnder^ 
he  rent  was  to  be  the  interest  of  themo^ 
dKjr  Intiaaated  their  assignment  to  Mr 
^  Alva,  the  landlord — ^were  aetiialijr  en* 
Htsts  in  bis  realal^book-^aDd  Tent  ^  Was 
t>i  entered  as  paid  for  theiniin  these 
Ikuovan  Printfield  Corhpanjry  for  Flcint^ 
inntrshaw  mills  (assigxiees^  Wiiliaia  Btir-^ 
lU^  Bsqw  cashier,  and  Robert  firown,  Bsq; 
far  Glasgow  Banking  Compafi7)^L.188.' 
esei^case,  ^beassignnsmtto  tibe  pnrsaer; 
as  nob  fior  ibe  pnrposeofi  girii^ .him  pos- 
1^1  exeept  in:tke  evetiii^^f ^.certain-  instaU 
Oo 
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19  Feb.  1889.  <  menta  of  money  not  being  paid  at  a  disi 
KemiedyT.  *  ft&xxx  the  date  of  the  assignation  of  the  L 
CoTson'sTnw-c  gefision,  therefore,  could  not  be  given  n( 

*  because  it  wa»  never  intended  to  be  gi 

*  conditionally ;  and,  as  a  consequence  of  tl 

*  to  possess  such  a  sub4ack  was  given  to 

*  by  the  assignee.  Tlie  former's  right  to  ] 
^  bis  lease^  and  continued   to   be  so  till 

*  bankrupt,  when  he  conveyed  both  his  lease 

*  ing,  and  possession,  to  the  defenders,  wl 

*  possession,  and  subset  the  subject  to  a  sub 

*  the  consent  of  the  pursuer, 
*  It  is  tnie  that  the  pursuer  intimated 

*  nient  to  the  factor  for  the  landlord.     Bui 

*  mation  did  not  alter  the  nature  of  the  ass 

*  self.  That  factor  could  not  enter  the  pur 

*  as  tenant  to  the  Duke  of  Buccleuch  ;  for 

*  signation,  the  pursuer  was  not  entitled  (e: 
*•  conditions  which  might  never  exist)  to  s 

*  session.     It  appears  to  the  Lord  Ordinar 

*  rights  arising  from  the  granting  of  an  or 

*  and  the  assignation  of  one  ah-eady  grani 

*  on  the  same  principles.    If  a  landlord  gi^ 

*  to  A  B,  declaring  liis  entry  to  be  at  Lam 
^  second  lease  of  the  same  subject  to  C  D, 
I  at  Whitsunday  preceding,  and  the  tenani 

*  second  lease  obtains    possession,  he  is, 

*  doubt,  preferable  to  him  under  the  first 

*  the  Lord  Ordinary  this  appears  to  gover 

*  Corson  assigned  to  the  pursuer  his  lease, 
^  dated  8th  May  1816,  in  wliieh  it  was  dt 

*  the  pursuer  might  enter  to  possession,  il 

*  did  not  pay  L.lOO  on  the  1st  of  Septeni 

*  When  the  first  payment  was  to   be  mad 

*  appear,  nor  whether  that  sura  was  paid 

*  of  September  in  that  year.     Probably  i 


IhM.  COURT  OF  SESSION.  fiST 

^  mtma  Hk  k,  tfiat  the  pursuer  did  not  take  poeeeseiea,  ^^  ^^^  ^^^• 

*  direetlj  or  indirectly,  or  syml)olically ;  and  in  Octo-^g^J^y^ 

*  bfr  of  same  year,  Corson  became  insolvent,  and  con-Co«on'8Trus« 

*  fieyedhis  lease  to  the  defenders,  as  already  mention-  ..^^ 
'if  ed,  who  took  actual  possession,  and  sublet  the  farm. ^^j^^^^ 
/  In  the  case  of  Brock*  the  Lord  Ordinary  was  of  opi- 

^  flion  that  the  assignees  had  taken  possession,  though 
r^  it  was  not  coq»oreal ;  but  here  no  possession  was 
/given  or  taken,  bef(»«  another  right  wlis  completed. 
i^  The  Lcnrd  Ordinary,  on  the  whole,  is  now  of  opin« 
>^  m  that  tihe  view  he  formerly  took  of  the  case  was 

*  mistaken,  and  regrets  that  thereby  expense,  trouble, 
and  delay,  hfive  been  occasioned  to  the  parties.' 


The  pursuer  having  redaimed — 

Lord  AUoway  said — ^The  pursuer  admits  that  his 
ifght  was  never  «ade  real  by  possession.    Now,  is 

fe  any  instance  to  be  found  in  our  books  in  which 
pi  fordy  personal  right  was  ever  allowed  to  compete 
Itith  a  real  right  ? 

|.    Lard  Gienlee.-^  think  this  is  the  worst  case  we 
pkave  yet  seen  in  which  the  general  plea  of  the  pursuer 
%8  beai  ui^ed. 

f  Lmi  PitmUl^.-r^l  am  of  the  same  opinion.  It  is 
%  &r  the  worst  case  I  have  seen.  It  is  so  full  of 
r  tpedfilties,  that  really,  Z  think,  the  general  question 
iioes  not  occur  here  at  alL 

L^d  JusHce-^Clerk. — I  am  of  the  same  opinion. 

The  Ceurt  adhered  to  the  interlocutor  of  the  Lord 


*  Their  Lordahips  saw  no  reason  for  acquiescing  in  the  pursuer^s  sug. 
fertkm,  that  the  cause  should  stand  over  till  the  decision  of  the  ca^  of 
KMck  V.  Cabbeli^  ia  vlileh  the  opiniona  of  the  Firat  Division  and  Pemuu 
aat  Ordinariea  have  heen  required,  under  a  remit  from  the  fiouatflf 
1*0^%  tulbsequeat  to  the  judgment  of  the  Lord  Ordinary  in  the  present 
cue. 

Oo2 
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Lord  Cringkiie^  Ordinarjr*  For  the  Pursuer, 

J.  Pedie,  W.  S.  Agent.  For  the  Defend 

son.        J.  Irvivgy  W,  S*  Agent* 


TIRST  DIJ^ISION. 


No.  LXXXIL 


20  Februar 


KER  AND  JOHNSTON 

SCOTT. 

Bankktjpt.-— Seqi^estration, — //  k  not  i 
objection  to  sequestration  being  awarded 
bankrupt,  that  the  legidify  of  the  debt  am 
upon  which  the  application  for  sequesfratio 
ed,  is  sub  judice  (ftke  Home  qf  Lorilg, 

Ker  and  Johnston,  as  managers  of  the  Li 
mg  Company,  having  applied  for  sequestra tii 
Archibald  Seott,  formerly   manager  of  a 
the  bank  at  Langholm,  Scott,  inter  atia^  obj 
the  legality  of  the  bill  and  diligence,  nj 
the  application  for  sequestration  was  foiii 
sub  Judice  of  the  House  of  Lords^  and  the  i 
been  intimated  ;  and,  therefore,  it  was  not 
to  found  upon  that  diligence  as   evidence 
ruptcy. 

The  Court  repelled  the  objection^  as  the 
act  reqirired  that  a  debtor,  in  order  eflfectii 
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Bt  sequestration  being  awarded  *  against  him^  must*^^®^-  *®^ 
ather  instantly  pay  the  debt,  or  produce  written  evi-^gr,  fc  v. 
ience  that  it  has  been  paid.  s<^®^^;^ 

The  Judges  concurred  in  opinion,  that  if  an  Bppeai  Bankrupt. 
0  the  House  of  Lords,  as  in  the  present  case,  was  held'^*^'^'^*'*^ 
ioffident  to  stop  sequestration,  it  would  frequently  be 
In  the  power  of  a  debtor  to  defeat  the  object  of  the 
baakrupt  act,  by  suspending  the  sequestration  for  an 
indefinite  time. 


Act  Jameson^  A.  Anderson,        J.  Bisset  and  John  Morison^ 
Agents.  Alt.  P.  Roberhon.  T.  Snudl,  Agent. 

D.  Clerk. 

T. 


I .  FIRST  DIVISION. 

No-IiXXXIII,  W  February  \%^9, 

LINDSAY  MACKERSy 

agmntt 

ALEXANDER  MURRAY  GUTHRIE. 

I  Bankbupt. — Sequestration. — 1.  Mere  distance  of. 

'.  residence  from  the  place  where  a  bankrupt  estate 
ii  rituate  does  not  per  se  ifffbrd  a  stfjffkient  objec^ 
6oi^  to  ike  appointment  of  the  party  as  trustee. 

%  A  creditor  having  stated,,  in  his  oath  of  verity,  a 
certain  sum  as  due  to  him,  and  that  he,  on  the 
other  hand,  was  indebted  to  the  bankrupt  in  a  certain, 
enmnt  which/ell  to  be  deducted^it  wm  found  not 
to  he  a  si^gieient  objection  to  his  vote  in  the  election 
(fQ  trnstee^  that  he  had  not  sworn  io  thepreciset 
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bakinti  due,  ttfier^inbtractiiig  the  debt  dm 
it  being  held  that  l^ie  preclw  suhtniction 
cification  was  only  required  in  the  case  of 
held  by  the  cr^itor. 

3.  The  oaik  qfterify  ofti  creditor  as  ft?  thi 
te  security  hdd  by  Mm  is  sufficient  prima 
deiice  qfskch  mine. 

4.  A  "treditot  having^siwarn  to  a  debt  due  to 
bill  accepted  by  the  bankrupt  and  a  thu 
it  was  held  to  be  a  sufficient  oh/ccf ion  to  ki^ 
U  did  nbt  appear  Ji-oin  the  hill  itsdlf,  nor 

'  oath  of  verity 9  that  the  banlrnpt  was  thi 
primary  obligant  in  the  bill,  althotigh  ai 
had  been  made  to  supply  this  defect  by  a 
note  annexed  to  the  oath — this  note  not  ha 
authenticated  by  the  magistrate. 

IV  tbe  competition  between  these  parties 
trusteeship  on  a,  sequestrated  estate,  it  was  c 
Mr  Mackersy,  accountant  in  Edinburgh,  tlis 
bankrupt's  estate  was  situated  in  the  county  ^ 
the  remoteness  of  Mr  Mackersy's  residenc 
both  in  point  of  law  ancl  of  expediency,  a  s 
objection  to  his  appointment  as  trustee; 
Eadie,  Sd  Dec.  18^. 

It  was  afiswered,  that  the  mere  distam 
itg\ial  place  of  i-e^idencte  could  not  be  he] 
liish,  6f  itself,  a  ^^ood  ahd  conclusiv^e  perso 
tioA  against  a  candidate  for  a  trusteeship  ;  ai 
case  refen'ed  to,  die  CouH  neither  establi 
intended  to  establish,  aty  rule  to  the  contr 
ah  bbjectioli  tfependiAg  on  the  circumstance 
parliciilat  case*  The  Lord  Ordinary  repelk 
jection;  and  the  Court  adhered. 

To  one  of  thfe  Votds  far  Mr  Guthrie,  it  was 
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ljUt(ke  creditor,  aft*  Bj^cifyiHg  the  aum  tipon  which  *^,J[^J\^ 
die  clajmedy  and  stating  that  a  certain  specified  deduc-Mackersjv. 
tkto  9aght  to  be  made,  as  being  the  amount  of  board  ^"^"^ 
l^reed  to  be  paid  by  her  to  the  bankrupt,  did  Hot  ac-SankrupL 
tlilfy  deduct  this  sum,  and  ispecify,  in  her  affidavit,  ^'^''*«^^'*^ 
the  precise  balance  an  which  she  claimed,  as  was  re* 
fttired  by  the  50th  section  of  the  bankrupt  statute. 

It  was  answered^  that  it  was  only  in  the  case  of  se^ 
aBitied  that  this  precise  subtraction  and  specification 
Dtt  re^uiwd  ;  and  it  ought  not  to  be  extended,  by 
Jmdicatio^*  to  other  cades  where  the  statute  had 
49t  nade  a  similar  provision.  It  was  enough  that 
tike  imount  of  the  elaim  was  specified  in  the  affidavit^ 
llthoi)^  apt  in  the  fonn  laid  down  in  the  act. 
.  Tbe  Lond  Ordiniary  repelled  the  objection;  and 
added  the  following  note : — '  It  is  true  that  the  Court 

*  Inve  held  themselves  i>onstrained,  hy  the  esspiresa 
^  words  of  the  8tfljtute»  io  requii^e  this  subtraction  and 
^' Jpecifii^ation  of  the  bal^utoe  claimed  in  the  case  t)f  se<» 

*  curitiite ;  but  it  is  not  likely  that  it  will  be  disposed 

•  to  extend  the  same  strictness,  by  implication,  to 
Itases  where  the  aci  has  laot  required  it,'  The  Coilrt 
tillered, 

•  li  WW.  directed  to  andther  of  the  votes,  that  tihe 
Ofidilor,  in  sUting  the  value  of  an  heritable  security 
lAkh  he  held  for  his  debt,  had  not  stated  the  value 
«f  it  hwajide^  but  had  done  so  in  an  illusory  atid  co« 
IfltrabW  manner*  for  the  purpose  of  enaUJng  him  to 
ttRitfol  the  electicm  by  lankiofg  for  a  lai'ge  sum,  while, 
tt  teith,  his  whole  debt  ^as  thereby  sufficiently 
wered. 

It  was  akwered  that,  in  this  question,  the  affidavit 
^  the  creditor  as  to  the  value  of  the  security  held  by 
kirn  was  dofficient  prima  Jacie  evidehce  of  such  value, 
wi  th«t  the  penalty  iprovided  by  the  act  of  PgrUih 
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Muckersj  v, 

Guthrie. 

Jiankfupi. 


20  Feb.  iw.  jnent  afforded  a  suflBj^ient  clieck  upon  an 
of  it. 

The  Lord  Ordinary  repelled  the  objeetio 
ground  that  ^  the  valuation  of  the  security  i 

*  correct ;  and  where  this  is  the  case,  it  i 
^  vant,  in  this  stage  of  the  proceedings,  to  i 

•  what  principle  the  claimant  has  proceede 
^  ing  his  valuation.' 

The  Court  at  first  had  some  difficulty  up 
jection ;  and  the  Lard  President  observed, 
construction  might  open  a  door  to  heritabk 
to  evade  the  act  of  Parliament,  by  placing 
value  upon  the  securities  held  by  them ; 
Lordships  came  ultimately  to  be  of  opinio 
tliis  question,  the  valuation  put  by  the  ci 
oath,  upon  his  security,  was  Bufiicient  prime 
dence  of  such  value.  This,  it  was  observe* 
general  rule  in  all  proce^ings  on  bankruf 
and,  without  it,  there  would  be  no  end  to 
f^ussions.    Their  Lordships,  therefore,  adhe 


To  another  of  the  votes  for  Mr  Guthrie, 
jectedy  that  the  creditor,  in  stating  in  his  aJ 
amount  of  a  bill  a<x;epted  by  the  baukn 
third  person,  did  not  swear  that  he  believed 
nipt  to  be  the  primary  obligant  in  the  bill, 
liable  to  the  other  obligant  in  relief,  altl 
was  necessary  under  the  act  of  Parlianieni 
true  that  an  attempt  bad  been  made  to  sup] 
f ect  ia  a  marginal  note,  in  which  the  credits 
that  he  believed  the  bankrupt  to  be  the  pri 
ligant ;  but  this  note  was  not  attested  by  1 
irate,  and  could  not,  therefore^  be  regarded 
theaffidayit.  ^ /#JU  ni 

.    The  Lord  Ordinary  repelled  the  object 
the  Court,  *  In  respect  it  does  not  appear 


#  ^ 
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'im dBtei  11th  Noycmber  1885,  nor  from  the  oath^^^^^^*" 
'«f  reritj  applicable  theretb*  that  Henry  Stephens  Mackenj*. 
fmaA^  real  and  primary  obligant,  sustain  the  ob-^"^"^ 
*  jection  to  ^e  vote/  &e.  sanimtpi. 

fir^Ngwton,  Or^boaaf.  ^or  Gutfaiie^  Skene^  J.  Gar-, 
don.  And,  Storie,  W.  S.  Agent  For  Mackersy, 
Ikan  of  Feu:.  (Moncreiffy)  SoL-Gen.  (Hope J  Russell, 
/.  fiennei,  W.  6.  Agent.        J).  Clerk. 

c.    • 


SECOND  DIVISION. 

Vo.  h^XXlV,  mo  February  1889. 

FORBES 

againdt 

FORBBS:  AND  Others. 

PkQPERrf^Y. — A  foad  haf>ing  been  used  om  a  puh^ 
He  haree  and  Jbot  road  for  upwards  qf  fort^ 
years,  and  it  being  also  admitted  that  it  had  been 
nsed^  without  interruption,  as  a  public  cart  and 
taniage  road  ever  since  the  introduction  of  carts 
tidb  that  part  of  the  countrtf,  being  a  period  of 
about  Mffy  years^ound  that  a  right  was  thereby 
uUMished  to  use  it  as  a  eas^t  and  carriage  road. 

Tie  pursuer  brpi]|ght  an  action  of  declarator  to  have 
H  found  that  the  defenders  had  no  right  to  a  road 
across  the  Haugh  of  Auchemach.  The  defences  were, 
that  the  road  in  question  was  a  public  road,  and  had 
l>^n  used  as  such  from  time  immemorial.    Before 
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gohig  to  proof  upon  their  respective  aterft 
parties  lodged  minutes,  ih  which  the  pursire 

*  ted  that  the  road  in  question  had  been  usee 

*  interruption,  as  a  horse  and  foot  road,  by  i 

*  ders,  and  as  a  communication  with  the  r 

*  ing  to  the  lower  parts  df  the  coiiritry,  for  a 

*  forty  years.     On  the  other  hand,  he  deiiie 

*  road  to  have  been  used  either  as  a  public 

*  cart  or  carriage  road  for  ^  period  of  foi 

*  but  he  admitted  that  the  same  had  been  us 

*  defenders,  without  interruption,  as  a  car 
'  riage  road,  since  the  introduction  of  cai 

*  thirty  years  ago,  into  that  part  of  the 
The  defenders,  on  the  other  hand,  declared 
were  satisfied. with  tlus  admission  by  the  pui 
the  road  had  existed  as  a  public  horse  and 
witlhout  interruption,  for  time  iramemorial, 
public  cart  and  carriage  road  ever  since  the 
tion  of  carts  into  that  ^art  of  the  country  ; 
therefore,  declined  to  proceed  with  any  farth 

The  Lord  Ordinary,  upon  considering  i 
nutes,  assoilzied  the  defenders  from  the  co 
trf the  libel* 


•  His  Lordship  tdded  the  following  note : — *  The  faj 
V  held  to  be  established  by  the  admis^nk  in  t|ie  foregi 
*  %nd  answers,  which  are  tantamount  to  a  spcdfll  verdici 
<  ^rhe  pursuer  admits  that  the  road  in  question  has  been 
«  out  *  interruption,  as  a  horse  and  foot  road,  by  the  deletK 
^  a^sommUiiication  with  the  roads  leading  to  the  lower  parts 
«  try,  for  a  period  of  forty  years.  But  he  denied  that  It  htu 
<<  either  as  a  public  or  private  cart  or  carriage  rond  tor  a  pi?i 
<«  years,  although  he  admitted  that  the  same  had  bec'n  u^ed  t 
^  ders,  without  interruption,  as  a  cart  or  carriage  road^  ^nce  t 
f<  tion  of  carts,  about  thirty  years  ago,  into  that  part  of  the  co 
'  *  The  admission  that  this  road  had  been  used  as  a  horse  n 
( ^nial  that  it  had  been  used  either  as  a  public  or  private  rin 
^  ^fUinly  inipllos  that  it  hafi  b^en  used  as  a  public  road  for 


JTo.  «4.  COITAT  O^  SESSION.  &65 

ttie  pursuer  rfedaimed,  b^A  pleaded-^-That  tbe  ad-^^J^^^^^ 
jUtted  facts  only  proved  the  right  And  possession  of  porbee  v. 

Fordes,  &c. 

.  Property. 

P«d  abolbr  carta,  tiseetfaie  initoduction  of  them  into  that  part  of  the 
J/fmH^;  and, apoordingljy  the. admission  was  so  understood  bj  the  de- 
Dfaideis,  who  answered,  that  they  would  have  proved  the  road  in  question 
pilhc?e  eiisted  as  a  pubUc  t;art  and  carriage,  as  well  as  a  public  horse 
l^idfiiot  eommiinitiation  road,  Ac*  But,  saj  they,  as  it  is  admitted  by 
!|j8eiieial  Forbes  that  it  had  so  existed  as  a  public  horse  and  foot  com- 
f  to^icatlcto  road,  without  interruption,  for  time  immemorial,  and  upwards 
^tffflrty  yeaxt  prior  to  Novemb^  1825,  the  commencement  of  the  present 
imUm,  apd  as  a  public  c^  and  carriage  road  ever  since  the  introduction 
Yif  arts,*  they,  the  defender?,  would  pass  from  any  other  proof,  and  rest 
fi|it!ilsadmis8iom 

*«ffaethedefeBdeE%disliiictly«hnouBckd  to  the  pursuer  their  under. 
!«^rtaBding  that  he  had  admitted  the  road  to  have  been,  not  a  private  scr- 
!  vitode,  bu't  a  public  horse  road,  fot  upwards  of  forty  years,  and  a  public 
f%troad  since  the  iittitodfictlott  of  carts.  If  the  pursuer  did  not  mean 
fisadddt  the  public  nature  of  th^  road,  he  ought  to  have  intimated  to 

*  Ik  defenders  that  they  had  mistaken  his  meaning,  and  thereby  put  it  in 
**tli^  power  to  go  to  proo^  of  their  allegations.  But  he  made  no  dbjec- 
f  Hob  whttever  to  the  construction  which  they  put  on  his  8dmiSsion>^ 
ftmi,  theiefore,  the  JLord  Ordinary  holds  that  the  road  in  question  was  a 
fpablic  horse  road,  for  aWve  the  years  of  prescription,  and  a  pub- 
*'lk  cart  load  sinc^  cart^  were  there  used.  In  this  stat^  of  matters,  it 
*fttbeiBnodfiher«ituatiDathan  were  the  whole  public  roads  <^Scot- 

*  hud  before  caits  were  introduced,  which  the  Lord  Ordinary  imagines. is 
'noto^^ieat  antiquity, -as  he  bielieves  that  people  carried  commodities 

*  from  one  place  to  another  in  paniers,  on  the  backs  of  horses ;  yet  it  was 

*  aerer  heard  of  that  men  were  stopped  by  any  proprietor  through  whose 

*  gnui)dsa  public  road  conducted,  because  they  were  using  carts  to  con. 

*  Tey  what  had  been  always  carried  on  the  backs  of  horses.  Lord  Stair^  ii. 
'  7}  10;  mentions  the  Boman  servitudes  bf  to*,  ac/u«  and  ma,  and  adds, 
**  Our  custom  stickeih  not  to  this  distinction,  but  measureth  the  way  ac- 
o'ooidii^  to  the  end  for  which  it  was  cifnstituted,  and  by  the  use  ibr  which 

*  it  m  introduced.'  I'hlsis  'at)plicable  to  private  servitudes;  but  the 
*|iiiidple  applies  eqUaUpr  to  pUbUc  toads  as  to  private.    His  Lordship 

*  aiji^  <  Public  ways  are  those  which  are  constituted  for  public  use,* 

*  vhidi  IB  self  evident.    N  oW,  if  a  public  road  be  for  the  use  of  the  public, 

*  and  the  law  r^ards  '  the  end  for  which  it  Was  constituted,'  it  is  as  clear 
'  M  anj  proposition  can  be,  that  when  men  introduce  generally  carts 
'  dnmi  by  horses  or  oxen,  to  transport  their  commodities  from  one  place 

*  to  another,  instead  of  carrying  them  on  liorses,  the  right  of  public  road 

*  mutt  be  extended  to  that  object  This  appears  to  have  been  undetstood 
'  bj  the  pursuer  himself,  or  bis  predecessors ;  fbr  he  admits  that  the  de. 
'fenders  used  carts^  without  interruption,  ev^  since  they  were  introduced 

*  into  that  part  of  the  country,  which  he  says  is  about  thirty  years  ago. 
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DECISIONS  OF  THE 


n¥^.  1829.  tije  public  in  a  horse  and  foot  road,  and  did  ] 

Forbes  v.       ^ah  any  right  to  a  cart  and  carriage  road,  b 

-contrary  disproved  any  such  usage. 


Torbeg,  &c» 


Ffopertit, 


The  Court  unanimously  refused  the  note. 

IjOT^  Glenlee. — I  could  understand  tha 
road  had  been  lined  and  marked  off  by  walls 
ces,  and  were  so  narrow  that  no  cart  cou 
the  public  might  have  no  right  to  make  it 
and  thus  might  be  confined  to  the  use  of  it  a 
qr  foot  road,  But  that  i?  not  the  present  i 
the  summons  proceeds  on  the  allegation  xlu 
fenders  are  in  the  practice  of  using  it  by  driv 
carts  and  carriages  ^o\\g  it,  On  the  otlier 
the  defenders  had  only  acquired  a  servitude 
passing  over  the  pursuer's  ground,  his  plea 
very  weU  founded,  that  they  were  not  entitle 
der  this  servitude  more  burdensome  by  con 
liorse  or  foot-path  into  a  road  for  carriages. 
4  case,  the  maxim,  tantum  prescripium  qitan 
aessum^  might  perhaps  apply.  But  when  tht 
^mitSj  as  he  has  done^  that  it  is  ^  public  roi 


*  The  \jOt6.  Ordinary,  therefore,  {tssenU  to  the  right  of  tlie  ( 
^  use  carta  as  they  hf^vf  done  for  thirty  years  bygone- 

*  There  is  in  the  summons  f^  conclueiun  thiit,  in  caee  th 
«  should  be  found  entitled  to  a  road,  the  pursuer,  on  giving  th 
«  at  a  short  distance,  should  be  entitled  to  shut  it  up.     The 

*  nary  does  not  cpnsider  this  to  be  proper,  or  even  cornpftc 

*  Court  to  entertain,  in  the  first  instance.     The  jvirisdiction 
f  Itnds,  ferries,  and  bridges^  and  of  turning  round  public  roadi, 

*  the  commissioners  of  supply,  justicee  of  peace,  sberiffa,  kinls 
<.  barons,  by  many  statutes,  and  parti<?ahirly  fur  tuming  roun 
«  1661,,  c.  41,  and  1685,  c  39.    These  imigistrates,  liriug  on  tl 

*  alone  the  proper  judges  In  thtf  first  instance.     The  right  a 

*  tion  of  this  Court  is  only  to  redress  any  grierancej  or  correci 

*  that  they  may  commit     The  former  see  the  localitie*,  ai: 

*  them  by  actual  inspection — the  latter  know  them  anly  by  th( 
<  pthers,  and  by  charts.* 


ir«.  84.       CdVRf  oP  sfissioiif.,  m 

to  the  whole  world,  he  admits  away  his  whole  case.  2^Fehji8» 
^Du8  implies  that  the  surface  of  the  road  belongs  toiporbe«tv 
•iepubUc,  aild  that  they  ai'e  entitled  to  use  it  in  thfe^^'^^^^^- 
tanner  most  beneficial  for  the  uses  in  which  public    Prop^ip, 
are  employed.     This  is  altogethier  difierent  from 
case  of  a  mere  servitude  road,  where  the  proptie- 
of  the  land  is  oWnei*  of  the  road,  subject  only  to 
servitude  which  other  parties  have  acquired  over 
But  when  a  road  is  once  established  to.be  public, 
proprietoi'  of  the  latid  through  which  it  passes, 
being  owner  of  the  road,  has  no  title  to  complain 
tf  any  person  making  such  use  of  it  as  is  most  expe-» 
lient.    I,  therefore,  think  that  the  interlocutor  is  well 
vonded. 
Hie  other  Judges  concurred^ 

Lotd  Ordinary,  Cringleiie.  Act.  Sol.  Gen.  (Hope)  MaicL 
wnt.  Alt  James  Gordon^  Skene.  C  F.  Davidson 
lad  /.  G&rdany  W.  S.  Agents.         F.  ClerL 


SECOND  DIVISION. 

No.  LXXXV.  20  February  182d- 

GEORGE  BLACKIE 
against 
RICHAKD  AND  ANDREW  MILLAft. 

WaiT,r— Stat.  1681,  c.  5. — A  writing  sustained  as 
a  warrant  Jbr  summary  diligence,  where  the  testing 
dause  contained  the  names  and  designations  qf  the 
writer  and  witnesses,  and  was  signed  hy  the  parties 
onsd  witnesses,  hut  did  not  bear  to  have  been  sub* 
Krihed  in  presence  qfthe  witnesses. 
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DEqiSIONS  OFTHE^ 


90  Feb.  18«9. 


filaclcie  V. 
Millars. 

ITrtt. 

StaL  1681,  e. 

6^ 


A^DI^QW  Mli^L4it  waa  bound  as  apprentice  to  ( 
Bl^Q^i^,  and  liichard  MUUr  was  one  of  th 
tioners.  Ttie  testing  ol^us^  of  his  indenture 
th^   fQUQwing  t^rni8:r — *  Jn  witness   whereof, 

*  preseiits  w^  wrjttea  op  this  and  the  two  pre 

*  poges  of  st^mp^  paper,  by  Andrew  Milk 
'  withip-desigQCid  ^ppreatice,  daj%  month,  and  ] 

*  God  r^epectively  above  written,  before  thes 
'  loesses,  Gwrge  Huttog,  clock  and  watchma 

*  Mu^elburght  pre^^ptly  in  the  eruployinent 

'  8^id  George  Bls^kie,  and  Jamed  AVightman,  1 
'  iu  Edinburgh.'^ 

The  apprentice  having  deserted  his  service,  1 
gave  a  charge  to  him  and  bis  cautioner  for  imp 
of  the  indenture,  and  for  L.5  penalty  for  alleged 
of  contratet. 

The  latter  Suspended,  inter  eiiia^  upon  the  j 
that  the  writing  was  defective,  in  as  niucli  as  tl 
ing  clause  bore  only  that  the  deed  had  been  \ 
on  a  certain  day  in  presence  of  the  subscribii 
nesses  ;  but  it  did  not  bear  either  the  date  at  w 
had  been  subscribed,  nor  that  it  had  been  sub 
at  all  in  their  presence.  They  offered  also  to 
that  it  had  in  fact  not  been  subscribed  at  tl 
which  it  bore,  but  several  months  afterwards 
they  maintained  that  they  were  entitled  to  it 
this  objection  in  the  present  action,  without  br 
a  reduction  of  the  deed;  because,  by  the  tei 
the  testing  clause,  which  did  not  import  that 
subscribed  in  presence  of  the  witnesses,  or  on  an 
ticular  day,  they  were,  of  course,  let  in  to  tl 
quiry  without  improbating  any  thing  that  apj 
on  the  face  of  the  writing.  They  also  pleadei 
although  the  indenture  might  have  been  honiol^ 
by  having  been  acted  upon,  it  could  not  be  ma 
warrant  for  summary  diligence,  being   defect i 


Vo.  81.       COURT  ojf  i&ts&iQii;  aei 

Mk  an  important  part  as  the  testing  clauae;    The^^^JliS^ 
im  of  Gonlon  v.  Murray^  21st  June  1765  (Mar.BUckd^^ 
UfilS)  which  is  the  only  authority  that  can  be  pnn^^"^ 
Ikced  for  sustaining  a  testing  clause  such  as  this»  is  fFrit. 
Utogether  inapplicable,  as  the  writing  there  founded  f^  '^^*  ^ 
bi  was  dated  previous  to  the  statute  1681« 

^  The  Lord  Ordinary  pronounced  the  following  ia- 
Moeutor :  *  In  respect  that,  by  the  act  1681,  it  ii^ 
^  not  requisite  that  the  attesting  dause  shall  cotitain 
^  tiie  narrative  that  the  deed  has  been  subscribed  by 
^  the  parties,  and  that  the  actual  subscription  attested 
'  by  witnesses,  designed  in  said  clause,  supplies  the 
*  defect  in  the  narrative  that  it  was  subscribed ;  re^ 
^  pels  the  reasons  of  suspension ;  finds  the  letters  orders 
^  I7  proceeded  ;  and  decerns,'  &c. 

The  suspenders  reelmmed ; — but  the  Court  adhered. 

The  Lords  were  much  moved  by  the  authority  of 
fhecase  of  Gordon  v.  Murray,  21st  June  1765,  and 
tpon  that  ground  chiefly  adhered  to  the  judgment  of 
the  Lord  Ordinary,  in  «)  far  as  it  repelled  the  reason 
of  suspension  founded  on  the  informality  of  the  writ* 
iBg ;  and  remitted  to  his  Lordship  to  hear  parties  fkr-* 
tfier  upon  the  other  reasons. 

Itordf  AUcway. — I  passed  this  bill  of  suspension 
^  thft  Bill-Chamber,  because  I  was  disposed  to  think 
that  there  was  a  great  deal  in  the  suspender's  plea  {' 
M  if  the  question  were  open,  I  still  should  entertain 
^«rf  great  doubts,  chiefly  on  this  ground,  that,  by  the 
Matute  1681,  persons  subscribing  as  witnesses,  who 
^^  not  seen  the  party  subscribe,  or  heard  him 
^owledge  his  subscription,  are  declared  to  be  liable 
to  the  penalties  of  f(»*gery<  Now,  it  appears  to  me 
^t  it  would  be  Impossible  to  prosecute  the  witnesses 

^^  the  present  case,  under  that  clause  of  the  statute, 

•^^  though  they  should  not  have  seen  the  parties 
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QBi^ipiP^S  OF:  THE 


Bladder. 
MiUan. 

Writ. 
6. 


*^J^J[^  wWiqr^WK  or  Mt^  b^Qid  itbem  adcnowledg© 
stai^ons  jM^dkuS^y  bjr^thf^^^  the  test 
they  AoSfiot  hold  iWete^lVes  out  as  witnes! 
subscription,  but  only  to  the  writing  of 
However^  upon  reconsidering  the  casef  I 
Interlocutor  right ;  but  my  opinion  ib  foiin^ 
ly  upon  the  case  of  Gordon  v.  Murray, 
1765,  ^id  another  ease  ineW;iotted  by  Mi 
Testing  Clause  of  Deeds.)  It  is  impossn 
tinguiah  the  former  of  these  cases  from  tfai 
and,  in  a  matter  of  this  kind,  ti^e  must  b 
authority  of  a  previotis^deeision.  If  this  ai 
liament  expressly  required  that  the  testi 
(Should  mention  thai  the  parties  subscribed  i 
of  the  witnesses,  of  course  it  would  rule  tl 
case>  notwithstanding  the  decisicQi  in  the  ce 
don.  But  the  statute  does  not  require  this 
that  the  Aameg  of  the  M[itnesses  shall  be 
in  the  deed,  and  that,  in  point  of  fact,  they 
dign  without  seeing  the  party  subscribe,  c 
him  acknowledge  his  signature.  Thei^fore,  1 
safest  course  is  to  follow  the  precedent  In  tl 
Gordon.  ,,t 

The  Lord  Justice-Clerk.-^I  concur  with 
loway,  and  on  the  same  grounds.  The  ca^ 
is  precisely  the  same  as  the  preset.  i 

'Lord  Gl^lee. — Upon  the  whole,  I  am  t 
posed  to  concur  with  your  Lordships. 

Lord  PitmiUy. — I  confess  I  at  first  the 
interlocutor  was  wrong ;  apd  I  am  not  satif 
the  reasons  assigned  by  the  Lord  Ordinar 
peel  of  which  he  has  repelled  the  reasons  c 
sion.  But  the  decisions  refeired  to  by  Lord 
and  particularly  that  of  Gpif^o^i.t^  Murray 
tainly  inr  point.  It  is  iinpo^jible  to  distlDj 
present  case  from  them ;  and,  upon  that  gro 
that  alone,  I  am  disposed  to  adhere  to  this  int 
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liiliOlduiim  Oniq^  A\ct.  Dean  of  Fee.  (Mmtreiff) 
.  Shne,  James  MiUer.  Alt.  JPorsy^s  Welsh.  Hv^ 
*'  Watson,  W.  S.  and  J.  Stewart,  Ageptfl.  7*.  ClerL 
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FIRST  DIVISION. 

|Jfe.IiXXXVL  21  JPfeftrtt«/y  1829. 

ADAM  AND  Others 
ogaiMt 
u'.       .  •  DENNY. 

•  ■ 

mficmi.^'^AxrtioisrE^B,^^  in  a  suspension 

\  fimd  wt'luAh  in  ike  expenses  incurred  in  a  rela^ 
\  ^ffoeess  ^reduetiont  conjoined  with  the  suspen- 
mm. 

^NALD  having  been  charged  at  the  instance  of 
iiy  upon  a  decree  of  the  Water-Bailieof  Glas- 
for  paTment  of  the  expenses  of  a  process,  pre- 
a  bill  of  suspension,  which  was  passed,  and 
and  others  became  his  cautioners  in  the  sus- 
don.  M'Donald  at  the  same  time  raised  a  process 
redaction  to  obviate  any  objectioa  to  the  competen- 
r  of  the  suspension.  These  two  processes  being  con* 
» the  letters  were  found  ori^erly  proceeded,  and 
rreasoitf  of  reduction  repelled ;  and  McDonald  and 
caatfoaers  found  jointly  and  severally  liable  in 

A  dmrge  :for  these  expense  was  given  to  the 
•wioners,  who  brought  the  present  suspension  of 
•rt  dui^e,  on  the  ground,  that  under  their  bond  of 
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DECISIONS  OF  THB 


Denny. 


Cautioner. 


9iTeb.jim.  4*ution/th^'  wei«  only  liaW^  the 
▲dam,  4tc «.  tbe  inJtnor  court  process,  and  the  expi 
su^ension,  but  that  they  were  not  liabh 
the  expenses  of  the  process  of  reduction, 
not  raised  at  the  time  they  entered  into  1 
caution.  By  the  bond  of  caution  they  l 
selves  to  pay  any  sum  that  might  be  foun 
suspension ;  but  they  were  not  caut&nei 
duction,  which  was  raised  for  a  different  p 
that  of  th<^  suspension,  to  which  they  ha 
their  concurrence.  The  reduction  was  nc 
to  support  the  suspension ;  and  if  they  hac 
whether  they  were  willing  to  incur  farth 
bility  in  a  new  action,  or  whether  sudh 
should  be  raised,  they  would  have  decided 
in  the  negative.  The  suspenders,  at  the 
raised  a  summons  of  reduction  of  the  dea 
«8  regarded  the  expenses  of  the  ^mvioos  i 
applicable  to  them. 


Answered  for  the  charger.— ^The  expe 
for  are  truly  and  substantially  the  expe 
process  in  which  they  became  cautioners, 
tion  was  a  mere  step  in  the  suspension,  w 
was  conjoined,  and  was  necessaiy  in  orde 
the  party  competently  to  try  the  questio 
in  the  suspension. 

The  Lord  Ordinary,  in  respect  of  the  s 
reductiou  which  bad  been  raised,  sustaine 
^  sons  of  suspensito  to  the  extent  of  JLG 
'  be  the  amount  of  the  expenses'  relative 
vions  process  of  reduction^  tad  f ouid  1 
liable  in  expenses. 

Tie  Court  adhered.' 


'?/^ 


^   fuBe»y  Agent.  Alt  £eau.  C.  Ftther,  Agent. 

to  'ii '♦  *'  t        i .  ■    " .  .  ^ .  .  ^  •  /p^. .  - 

IT*;  .1  ..•/...,;•...  .      .'     .  .       .. 

|j   ;  ,ii'  .    -j^ . »     .:  *    •  I     I     .  f      .       I      - 

■J ,     .  -  - 

Wh/jT    .;  '     /      •  I       .   .      ,       .  .    '      i    . 

Ml    •.-.■..  • 

«  .  SECOND  DIVISION. 

tol^.  jLXXXVIJL  .81  FebfMimf  18^ 

|b>  COOK 

^ I  :     .  .  agahut 

,    €UTHILL«  TRUSTEES. 


lUfT. — Stat,  54  Geo.  III.  c.  187. — A  per- 
motiA6nBi$e.tommgmikm  ike demriptkni of 
Utk:l6tk  seeiianj^  tbe  hmkmpt  act,  is  Uabk  Ai 
9equutration  as  a  builder^  provided  his  dealings  in 
furchasing  or  building  houses  for  sale  have  been 
'mch  u  fUtturSf  and  to  such  an  ewtentt  as  to  be 
"material  and  pemument  source  qfpn^  and.  loss. 

Ciqi^edfiNr' sequestration  of  the  estate  of  Archi- 
[CoUiiU^  desigiied  in  his  petition  writer  and 
r  in  Glasgow.  This  was  oj^KNsed  by  the  trustees 
\  Mrs  Cuthiirs  marriage  contract,  upon  the  ground 
Ast  Ifr  Cuthill  was  not  a  merchant  or  trader,  and 
piaai,  m  any  other  way,  come  within  the  descrip^ 
Wnof"  persons  numtioned  in  the  15th  section  of  the 
flMnpl  statute^  against  whom  aloite  sequestration 
MUL^beawardedi.    _ 

!^A  eondescagdenoe  and  additjcmal  condescendence 
*^  answers  were  given  in,  by  which  it  appeared  that 
Vt  GaUiiU's  ordinary  and  reguhir  profession  was  that 
^  a  writer  in  Glasgow ;   but  that,   from  the  year 

Ppa 
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Cook  9. 

Cuthai'8 

Trustees. 

Bankrupt, 
Stai.  64  Geo. 
UL  e.  137. 


ai  F<1).  182^  1708  downvPlftgd8»  he  had  been  engaged  in 
contracte  with'  builders,  feuing  land  for  the  ] 
of  building  houses  for  sale,  and  that  he  had  o( 
ally  embarked  large  sums  in  such  specu 
Many  and  the  most  extendi  v^e  of  these  conce 
been  wound  up  and  brouglit  to  a  close  long  be! 
period  of  his  insolvency ;  but  he  was  still  eng 
such  undertakings,  and,  in  particular,  in  on 
concern  of  ground  and  houses  for  sale,  which 
ed  vupon  him,  as  part  of  a  bankrupt  estate,  ii 
he  was  one  of  the  cautioners  for  payment  of  t 
position,  and  of  which  he  assumed  the  mans 
as  trustee,  having  himself  the  material  mh 
the  proceeds,  in  consequence  of  his  cautionary 
tion. 


The  Lard  Justice^Clerk  remarked  ^  that  th 
been  of  late  so  many  applications,  in  similar 
stances,  for  sequestration  of  the  estates  of 
in  various  professions,  and  only  remotely,  if 
engaged  in  business  as  merchants  or  traders 
was  desirable  to  take  the  opinion  of  the  whol 
upon  the  present  case. 

Cases  were,  therefore,  ordered  for  the  pui 
consulting  the  other  Judges,  who  concurred 
following  opinion : — 

*  We  are  of  opinion  that  Mr  Cuthill  is  liali 

*  sequestrated  as  a  bankrupt,  in  respect  of  his  < 

*  as  a  builder. 

'  It  is  truer  that  some  of  his  concerns  in  < 
f  are  of  an  old  date,  and  that  in  otiiers  of  1 
'  may  be, doubted  whether  he  was  acting  for  1 

*  behoof,  or  only  as  trustee  for  others.     But, 

*  all  these  out  of  view,  it  appears  to  us  that 
^  remains  to  eotitle  Mr  Cuthill  to  the  deBifrn 

*  a  builder/ 


COURT  ^P-SE8SIOm 
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lamf^ofh  Nttetfii.  Alu  JSdJfGmi  (Hope) 

Campbell , ^  Macd(maU  and  Jfohn  Mow^qy^ 
gents-        R.  ClerL 
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SECOND  DIKISION. 


ZVlll, 


21  February  1«29. 


MATHIESON 

against 

RPDOWALL  OF  LOGAN. 


JuRismcTiON.— ?FXe»  the  Judge  Ad- 
granted  an  interim  interdict  pending  the 
i  of  a  causey  it  is  competent  for  the  ag-* 
arhj  to  remove  the  process  into  the  Court 
I,  by  bill  of  suspension,  praying  for  recal 
erdict,  and  fw  letters  of  suspension  upon 
ir  the  ejrpenses.  The  Court,  however,  had 
hts  iihether  the  original  action  was  apro^ 
'ime  cause. 


jc  contracted  with  the  charger  to  build  a 
rbour  upon  his  estate  of  Porthessock,  and 
same  in  repair  for  a  certam  number  of 
found  caution  for  performance ;  but,  be- 
ll of  the  present  question,  one  ef  his  cau- 
wlioin  the  charger  principally  looked  for 
id  become  insolretit.  During  the  conttnu- 
[•ontract,  and  bcfwe  the  l/rorks  were  entirely 
several  disputes  arose  between  the  parties.' 
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] 


M^Dowall. 

Process. 
JurisdietloTu 


01  Feb.  1829.  whidli  became  ttie  stibject  of  different  aetiom  1 
M^thil^t^,  the  Sheriff^bulrt  and  iti  the  Court  of  SessioiiJ'l 

lb  the  iheantime,  Mathieson  contracted  W 
commissioners  for  the  improvement  of  the  har 
Leith  to  make  an  extension  of  a  certain  piej 
In  order  to  assist  hint  in  this  operation,  he  wa 
to  remove  a  6ort  of  lighter  or  floating  raft,  w 
had  used  in  the  construction  of  the  piers  at  I 
sock,  from  that  harbour  to  Leith » 

Mr  M*Dowall  applied  to  the  Judge-Admiral 
of  Suspension  and  interdict,  in  order  to  prevent 
moval  of  this  lighter,  which  he  alleged  was  n 
for  the  safety  of,  and  in  order  to  complete,  the 
to  unfinished  works  at  Portnessoek. 

The  JudgerAdmiral  found  that  the  possessoi 
tion  involved  in  the  bill  of  suspension  was  oi 
maritime  nature  ;  and,  therefore,  repelled  an  ol 
to  the  jurisdiction  of  his  Court ;  passed  the 
the  purpose  of  trying  the  question  ;  and  in  tbi 
time  granted  the  interdict  as  craved, 

Mathieson  applied  to  the  Court  of  Session 
of  suspension,  for  recal  of  the  inteixiict,  and 
ters  of  suspension  upon  caution  for  expenses  : 
l^ist,  for  a  remit  to  the  Judge-Admiral  to  n 
interlocutors,  and  to  dismiss  the  respondent's 
suspension,  &c.  * 

The  first  bill,  being  "presented  during  vacati 
Refused  by  a  Lord  Ordinary,  who  issued  a  n 
pressing  doubts  of  the  competency  of  such  an 
tion  in  the  circumstances  of  the  case. 

A  second  bill  was  presented,  which  was  ap 
to  be  answered  by  an  interlocutor  in  the  fo 
terms :— *  To    be  seen   and  answered  withii 

•  days;  and  ordains  the  respondent,  in  the  fi 
'  swerd,  to  state  whether  the  caution  found 

*  suspender  is  still  sufficient  for  enforcing  «] 


com^QF^  m^ioijii 


fTT 


tor  of  tlie  O^hter,  qr  ojf  ai)iy.,par^,^ei^of,Mathi^ 
'  wjbat,  preciae  title  in  Iffw  b^,  c;la|«V»  .  PK>8.  M'DWL 
urepf  ;^  and  also  to  state  ar^in^l?i?»  ijqi^hatproce**. 
^  oeiiipl^e]^  has  not  fulfilled  hi$'  cqnte^cl^'^**''*'^''^  ' 
fithput  any  argument.: 
m^eoJb,  in  his  ansWers,^  stated  that  he  was 
with  thf  security  found  by  the  compla^er 
^rmanee  of  his  omfa^act,  which  was  now  di- 
r  the  insolvency  of  one  of  the  oiutioners. 
claim  any  property  in  the  lighter*  except 
iiain  attached  to  a  crane  which  was  built 
hich  the  complainer,  in  his  bill  of  suapen- 
fered  to  leave  at  Portnessock*     He  stated 
ttSt  in  which  the  works  made  by  the  com- 
^ortnessock  were  imperfect  and  incomplete, 
lich  were  already  the  subject  of  disputes 
[)oth  before  the  sheriff  and  the  Court  of 
d*  finally,  he  pleaded  that  the  present  ap* 
is  incompetent*  being  an  attempt  to  bring 
le  caujse  for  review  of  this  Court,  from  the 
Imiraltyji  by  bill  of  suspension*  before  any 
cutor  on  the  merits  had  bee^  pronounced 
ior  court. 

lerits*  the  suspender  pteaded-^l.  That  the 
Plication  by  bill*  made  by  thie  respondent* 
cUctiii  the  Court  of  Admiralty*  was  incom- 
c^use  not  beiijig  properly  a  maritime  ques*' 
lat  Cqurt  li^vi^  no  jurisdiction  to  decide 
4m  ^^fiupin^ary  ^pplicatipA  by  bill, 
the  xe^fpi^i^iSD^  ^lad  no  rigl^t  of  lien  or  pro- 
h  ep^l^ Jiim,jto  i^event  the  removal  of 
in.quesftiqi^^ . 

ondent  answered^l.  Th|tt  it  wa«  compe- 


I  il:i 


ri  ''i : 
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M'i>owaU. 

Pruce$s, 
Juri 


2\  Feb.  ^9^f^t{(m  Ae  Jpidge-A^niiral  to  entertain  si 
Mathiesont*rtioil<]a^»;a,!$j»W»aiy  application  by  bill 
aiofl^i^od  t0>'fquit,anr interdict ;  and  that  ^ 
oeedii^slaii^d;,pa£;sqd  witliout  notice  or  obj 
late  case  before  the  Fii^t  Division  betweei 
missioners  of  Leith  Harbour  and  the  Ma 
Edinburgh,  l«th  Nov.  1828. 

II.  That  the  resfiondent  had  a  right  to 
removal  of  the  lighter  in  question,  because 
of  the  loadunery  necessary  for  the  perfonr 
&uspeiider's  contract  with  him. 


The  Court  unanimously  passed  the  bill, 
ed  the  interdict. 

T/ie  Lord  Justice-CkrL — It  is  certain 
novel  proceeding  to  apply  to  the  Judge- 
this  summary  manner  for  an  interdict ;  bi 
to  have  passed  without  objection  in  the  c 
to  between  the  Commissioners  of  Leith  Be 
Magistrates  of  Edinburgh  ;  and,  therefore 
{»K)bably  not  interfere  with  the  present  jud 
ly  on  that  ground.  But  there  is  anothe 
inquiry  here,  viz.  whether  this  be  a  propi 
question.  Now,  I  am  clear  that  it  is 
lighter  appears  just  to  be  ])art  of  the  mac 
ployed  in  the  construction  of  the  pier,  It 
it  floats  ;  but  we  can  scarcely  hold  it  on  t 
to  be  a  vessel  of  which  Mr  IVrDowall  can 
this  summary  manner  by  an  application  t€ 
Admiral.  We  can,  however,  go  no  furthe 
thau  to  decide  on  the  question  of  interd 
.the  parties  to  settle  the  question  of  right, 
have  thought  fit  to  raise  in  this  litigation,  i 
of  Admiralty,  in  addition  to  all  the  oiIj 
twhich  appear  to  be  pending  between  then: 
know  whether  it  is  necessary  for  us  to 


e&unt^vf^/s&s^i&it. 


m 


■Jufi9dMn^ 


k  to^iiiterdkt  the  *eiiio^  ^  tith  ik^Um^  M-Dtfw«ii 

4o  Rcai  his  intejrdiet^  otf.«totioti,  if  your" 
Bink  it  necessary. 

?i»^  concurred ;  and  thought  it  ttineiE^- 
rmmie  Whether  this  was  a  proper  ixiariiime 

t.  .  ■  >.    .     , 

hway. — I  do  not  think  any  caiition  can  be 
[  never  heard  of  such  an  application  as 

Judge-Admiral,  in  a  question  which,  I 
sarly  not  a  maritime  case.     I  cannot  sup- 
rour  Lordships  would  hold  a  contract  to 
y  or  pier  on  the  sea-shore  to  be  a  maritime 
nd  this  lighter  is  just  part  of  the  niachi- 
or  that  purpose.     But  it  is  unnecessary  to 
t.     All  the  questions  that  can  arise  he- 
nparties as  to  this  harbour  appear,  fr<:^ 
itive  statements,  to  be  now  depending  in 
before  a  Lord  Ordinary;  and  I  think  tbe 
f.  will  be  to  pass  this  bill  of  suspension, 
le  interdict,  in  order  to  put  an  end  at  once 
roper  action  in  the  Court  of  Admiralty,  i 
imilly^ — ^I  never  saw  a  case  that  appeared 
-e  clear  than  the  present.    I  think  there 
a  more  groundless  claim  upon  th^  merits 
r^Dowall's  claim  of  a  right  of  retention  over 
The  next  question  is,  whether  it  is  pi*o- 
ntlme  case;  and  on  it  I  am  equietlly  clear 
istract  between  these  parties  Was  not  a  ma- 
trax^  and  that  this  vessel  is  just  pai^t  'of  the 

employed  in  executing  it.  iTie  only  re- 
iiiartion  ii;  what  we  shilll  dowith  the  inter- 
l  flsta  of  opinion  that  it  mu^t  be  recalled 
\y  caution. 
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nKkfiiK     me  Lord  Justu^Clerk^^  now  entin 
^f^^^^^^trhby^nir  I^rdsM^^t^  iiimecessary 

jPBowdl.     gjuy  c«itionvOr  to  send  Hiese  parties   bi 
PfoctftJii         Court  of  Admiralty^  where   there  can  n 
kmgeiraiiy  queetieii  remaining  between  the 

Act.  Jomewfh  Shaw.        Ak.  27mn  ^  Fac. 
MarshalL        John  Donaldson^  W,  S«  and  « 

W.S.  Agents-  Clerk/ 

• '' »  \ 
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i^OEEIGN, — TESTA3IENT.— -TbUST, — A  p 

ing  conveyed  generally  her  whole  pro^ 
particularly  her  real  estates  in  Scotland 
mal  trust-settlement^  with  instructions  ii 
tees  to  sell  the  property,  and  divide  th 
qfter  payment  ^f  her  dehts^  among  sm 
as^  I  shall  name  by  any  writing  under 

*  or /or  suck  purposes  as  I  shall  diret 

*  writing ;  and  in  default  of  my  ma 

*  writing,  or  giving  directimis  in  wrifin 

*  pay  over  the  residue  to  my  next  of  kin, 
^  to  the  law  if  England^'  i^, ;  and  a  wri 

structians  (naming  the  individuak  amon^ 


C0KBT  OF  jnKaoMt 


flW^.i 


TntH, 


'in  Mngkmd hj^0i^  trusipf^wkidkww ^aUd^t^^Z 
^  tm^ihmj^ilka^^unilryi  hut  nU  mUh^i^^'''^^^ 
wc^rdit^  tb  tke  Jbrtns;^  &e.law\qf'S9ot*For^igt^ 
fund^m^anae/kmmitheineimieeqft^ 
f  ike  truster i  fir  reducing  this  writing  as 
al  to  carty  reed  property  in  Scotkmd^  Aat 
ot  necessary  that  it  should  he  thus  autheum 
and  that  it  was  stiffident,  along  with  the 
%/,  to  carry  the  property  from  the  heir. 

executed  1st  March  1819>  agreeably  to  the 
3,  Lady  Essex  Ker  conveyed,  in  favour  of 
stee9  (of  whom  Ihe  defender  was  the  8ur-« 
ler  lands  and  estates,  real  and  personal,  in 
instructions  to  sell  and  dispose  of  the  same, 
the  proceeds,  firsts  for  the  payment  of  her 
1  then  to  pay  over  the  residue  and  remain- « 
le  said  proceeds  to  and  for  the  use  of  any 
*.  persons  I  shall  name  by  any  writing  un-« 
Land,  or  for  such  purposes  as  I  shall  direct  - 
(vriting  ;*  and,  in  default  of  my  making  such  • 
or  giving  directions  in  writing,  then  to  pay- 
residue  to  my  next  of  kin,  according  to  the* 
ngland,  or  statute  of  distributions.' 
ter  (20th  August  1»19)»  Lady  Essex  exf.« 
licil  or  testament,  directing  the  trustees  to « 
ety  of  legacies  (some  of  them  destined  to' 
IS  themselves)  and  to  divide  '  the  remainder- 
property^  among  various  individuals  and' 
instituticms ;    and  the  trustees  were  ap-* 
ecutors.    The  testament  was*  not  signed  by 
X,  noF  by  notaries  for  her ;  but  her  mark 
^  to  it^  which  bore  to  be  attested  by  three- 
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Upon  the  death  of  Lady  Essex,  various 
arose,  "with  regard  to  her  landed  property  in 
betweeil  the  jiiir^ers,  her  heirs-at-law,  who 
up  titles  to  the  lands  in  Scotland^  and  the  i 
the  trustees  utider  the  deed  of  1st  March  18 

The'pui^ufers,  first,  on  the  ground  that  tl 
August  1819,  although  sufficient  by  the  la\^ 
land  to  exclude  the  right  of  the  next  of  kin 
trust-deed,  was  insufficient  to  affect  heritag 
land,  raised  an  action  of  declarator,  in  which 
tees,  the  next  of  kin,  and  the  nominees  undei 
of  August  1819,  were  called,  as  defenders, 
found  *  That  the  foresaid  Will  or  writing  above 

*  bearing  to  be  dated  the  20th  August  1819i 

*  cuted  on  death-bed,  and  is  defective  in  the  s< 

*  and  fbrms  required  by  the  law  of  Scotland, 

*  heritable  property  in  Scotland,  or  in  any  r 
'way  to  affect  such  heritable  property  to  i 

*  dice  of  the  pursuers,  the  heirs-at-law  of  th< 

*  Lady  Essex  Ker.     And,  farther,  that  the 

*  the  said  trust-deed,  directing  the  said  tr 
'  default  of  her  making  such  writing,  or  j 

*  rections  in  writing,  in  the  manner  foresaid 

*  pay  over  the  residue  of  the  said  estate  to  ai 

*  her  next  of  kindred,  according  to  the  law 

*  land,  or  statute  of  distributions,  is  inept  ; 

*  bile  for  the  purpose  of  conveying  to,  or  v 

*  the  said  next  of  kindred  any  right  whate^ 

*  said  residue,  and  is  void  and  of  no  effect, 

*  concerns  the  estates  and  heritages  in  Scotia 

*  belonged  to  the  said  Lady  Essex  Ker  ;  anc 

*  purstiers,  as  heirs  foresaid,  have  the  only 

*  undoubted  right  to  the  residue  of  the  sai 

*  conveyed  by  the  said  general  disposition,  t 

*  ing  the  debt  of  the  said  Lady  Essex  Ker/ 
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ice,  it  was  pleaded  for  the  trustees,  that  the** ^®^-  ^*29. 
stnictions  must  stand  good  until  i^uced*     Ker,&r«r  • 
rd  Ordinary,  *  In  respect  that  the  right  of  ^«"«?*w«* 
suers,  as  heirs  portioners  of  the  ,de<?ea3e4p^jj""*" 
»ex  Ker,  is  excluded  by  the  settlemen.t  exe»-  Tettammu. 
'  her  in  liege  paustie,  an4  that  neither  the 
d,  nor  the  deed  bearing  date  SOth  Aiigust 
e  sought  to  be  reduced  in  a  competent  ac- 
ids that  the  pursuers  have  no  interest  to  in- 
he  present  process  of  declarator ;  and,  there- 
oilzies  the  defenders  from  Uie  conclusions  of 
mons,  and  decerns.'    But  the  Court,  i^pon 
a  petition  with  answers,  found  /  That  the 
)  cannot  insist  in  the  present  action  of  decla^ 
ad,  with  this  explanation,  adhere  so  far  to 
rlocutor  reclaimed  against,   and  refuse  the 
f  this  petition.' 

irsuers  next  raised  a  multiplepoinding,  in 
!  Court  *  sisted  procedure  imtil  an  action  of 
n  is  brought  and  comes  into  Court.' 
fter,  the  pursuers  brought  the  present  ac- 
eduction  of  the  deed  of  20th  August  1819> 
ts  forth,  *  That  the  said  will  or  writing 
oved  in  the  Prerogative  Court  of  Canter- 
inform  to  probate  thereof,  dated  18th  July 
rhat  although  the  said  will  or  writing,  so 
may  be  effectual,  by  the  law  of  England, 
ection  for  the  disposal  of  property  situated 
and,  and  though  the  trustees  aforesaid  may 
celled  to  dispoi^e,  in  terms  of  it,  of  the.  whole 
Y  in  England,  according  to  the  direct^na 
contained,  yet,  being  defective  in  the  solem- 
iquired  by  the  law  of  Scotland,  the  sdd  will 
ng  is  invalid  and  ineffectual,  as  a  direction 
aid  trustees  to  make  over  the  said  heritable 
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UFeh.  1890.  ^  esta&s,  situated  m  Bcbflahd,  which  Moi 

*  sidd  Lady  Essex  Ker,  to  the  prejudices 
'  suers,  her  heirs-at-law,  and  is  reducibl 

*  instance ;'  and  eendudes  thM  the  diud' de 
August  I81d  ought  te  fee  reduced^  oH  <4ti«if 
^  it  is  not  silbscrSbed  hfVbe  liatne  of  tfie 

*  Essex  Ker,  t*i6  grwitcr  thereof,  but  oii 
^  iross  or  mark :  And,  fiirther,  the  pers 
^  n^mes  are  subscribed  thereto  as  wltnessi 
^  named  or  designed  in  the  body  of  €he 

*  and  the  writer  thereof  is  neither  nan^ 
'  signed.'    And,  the  deed  being  thus  reduce 

*  ought  and  should  be  found  and  declarer 
^  pursuers,  as  heirs-portioners  foresaid,  hav 

*  good  and  undoubted  right  to  the  residue  < 

*  estate,  conveyed  by  the  said  Lady  Essex  \ 

*  said  trustees,  by  the  said  general  dispos! 

*  payment  of  the  debts  due  by  her,  and  liij 

*  defenders  have  ho  right  or  claim  Ait^batc 

*  said  real  estate  in  Scotland,  or  the  procee 
^  under  the  said  will  or  writing.' 

In  this  action,  after  certain  prelimihar 
for  the  trustees  were  disposed  of,  (vide  1 
2d   Feb.  1827)  the  Lord  Ordinary  prdnoi 
following  interlocutor:  ^  In  respect  that  1 
writing,  or  instrument  produced,  howeve 
it  may  be  as  a  will  to  convey  per^nal  or 
perty  by  the  law  of  England,  is  neither 
the  party,  nor  tested  in  terms  of  the  statt 
finds  that  it  is  altogether  ineffectual  ad' 
affect  a  real  or  heritable  estate  iu  Scotlao 
the  defences ;  sustains  the  reasons  of  tedui 
duces,  decerns,  and  declares,  in  tenns  of  ^ 
tive  condusions  of  the  libel ;  and,  biefnre  £e 
dwer,  appoints  parties  to  be  heard.' 
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ri,  on  a  redaimiiig  ncfl^  for  the  defenders^  ^^tf>-^<2t. 


for  the  pursu^^^It  i$  indisputabjie  that  aporeigm 
dy  not  tested  according  to  the  fprms  of  the  J^"**^ 
land,  but  not  eve^  bearing  the  signature  of 
'hose  d^d  it  purports  to  be,  is  incapable 
affecting  any  real  property  in  Scotland; 
Ithough  such  a  deed  may  be  held  effectual 
as  a  will)  it  is  only  in  the  case  of  move* 
h  by  legal  fiction,  are  held  to  follow  the 
de  testator,  that  a  :9^ill,  good  according  t^ 
his  domicile  at  the  time  of  his  death,  wiU 
loyeables,  wherever  situated.  It  is  a  misr 
that  the  previous  trust-deed  had  in  itself 
altering  the  heritable  character  of  the  sub- 
ined  in  it.  For  it  is  quite  fixed  that  ^ 
ixmveying  an  estate  for  particular  purr 
without  creating  any  beneficial  right  m 
{,  does  not  div^t  the  granter,  even  though 
3  purposes  should  be  a  total  sale.  Where, 
»rson  conveys  heritable  subjects  in  trust, 
aid  that  he  has  merely  a  personal  right  t^ 
;he  trustees  to  denude ;  and,  in  questions 
e  creditors  of  the  truster,  this  view  has 
id.  But  the  right  is  certainly  not  move- 
pannot  be  carried  by  a  deed  inci^pable 
heritage;  Davidson  v.  Kyde,  20th  Dec. 
r-  5597) ;  Stevart  v.  Graeme,  7th  March 
w.  l^,4i>7) ;  Ourie  v.  Coutts,  30th  Nov. 
r.  4624).  Such  a  deed  would  not  have 
character  of  Lady  Essex's  right  from 
^  moveable,  or  hav<^  affefcte^  the  rights  of 
^ven  if  it  had  been  delivered  in  her  life* 
A.  CampbeU  v.  Speirs/  14th  Dec,  1790, 
S) ;  Campbell  of  Ederline,  14th  Jan.  1801, 
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94  Feb.  1029.  (ji^r.Jijfp,J:;A^^  MIRS 

coul4  affec^  suph  a^lgbl  tA4^^^ 

-  law  of  Sqpaa»^.,  ^jiiias  the  dfi^^€ljp%\ 
entirely  ipeflfectual  fi»  to  ]ati4s,  tlierjEf  jy^^^ 
tinist  for  purposes  undeclared,  .which  ow 
circiyuQt^pcjes  of  this  cane,  have  anyr  opemt 
the  heirs-at4£^w.  It  leaves  ^e  right  of  ^o 
full  force,  capable  of  being  rendered;  effect 
feftmeut;  and,  in  order  to  extixiguishth 
is  necessary  that  there  should  be  a  d^,. 
the  law  of  Scotland  of  affecting  heritage,^jq^ 
poses  which  are  destructive  of  the  hejrV.rii 
this  which  divests  the  heir;  and,  coi^seq 
though  dispositive  words  may  notbejo^ 
words  in  the  trust-deed  being  sufficient  .to 
heritage)  it  must,  as  a  deed  affecting  hejrj^ 
cuted  and  itttesjted  according  to  the  fpnoySij 
of  Scotland.  It  must  be  regarded  in  ihe  ji 
as  a  m^ginal  note  or  subsidiary  deed,  s^ 
the  conveyance,  and  not  tested  according  to 
Scotland,  and  which,  therefore,  camaot  b^ 
with.thei  principal  settlement,  so  as  tofo^n 
tual  conveyance  of  heritage.  ,       , 

Pleaded  for  the  defenders — ^ 

The  trust-deed  is  complete  to  the-^BBac^r 
the  estates  thereby  conveyed  in  the  tracts 
enabling  them  to  transfer  the  heritable  r.pi 
Gotland ;  the  only  question  ifi^wJb^hfr  fit) 
has  su^fbiently  expressed,  jn  the  wb^ft%t9^ 
the  purposes  of  the  truiBt,  Off  h0r  inj^Hiti^p 
parties  to  be  benefited,  hji it?^^  Tkf^rjptim 
which  such  questions  have  befii4jBKidedi9^  t 
there  is  a  subsisting  deed  by  which  the  e 
conveyed  generally  to  trustees^  but  the  purp 
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f«p««j^  therein/ any  stA^ 

ieflcriittlbri^  by  \Miich  thifei6^  i?urpbye^  ntixZ^^T^ 

»*tfet^a«ea,  the  qUe^oit  &  to  the  effi:.^*'*^'- 


/IrttWiqireht  will  abes  lidt  inrolve  any 
ithig  the  want  of  the  Sdlemiiittes  ne- 
<hfe  law  of  Scotland  in  deedsr  convey-. 
I  The  case  is  quite  different  from 
arty  execating  a  deed,  reservihg  a  poti^er 
fy  his  testament  of  will,  or  by  any  othet 
emted  according  to  the  forms  of  the  law 
tcf  convey  his  heritable  property ;  for,  by 
I  >»Ui  heritable  property  in  Scotland  be 
•O&reyed.  Bnt  here  the  property  has 
obnineyed  by  thfe  tmst-cleed  ;  and  the  only 
bi^fiiubsequent  deed  is  to  ascertain  how  ttie 
the' property  arie  to  be  disposed  of.  It 
ttk'^ibf  the  feudal  title— it  is  not  a  con- 
i^ftage,  but '  merely  an  expression  of  the 
ibhes;  and  it  is  not  essential,  theriefore, 
lil'be  executed  with  any  other  solemnities 
JeeSsary  to  prove  its  authenticity  in  the 
it  is  made  out. 

tted  that  the  appropriate  dispositive  words 
the  law  <rf  Scotland,'  for  the  conveyance 
property,  were  not  necessary  to  be  used 
d^ Instructions  ;  in  other  words,  that  such 
not  fte conformable  to  the  requisites  of  the 
lttidtn**tibstance^-f.  e.  in  technical  cxpres- 
^•flatilises ;  but  that  it  was  necessary  that 
eOftforMable  t6  this- law  in  matters  of  mere 
tih^'  mo^e  of  authentication  and  the  for- 
M^tingt*  Slit  thifii  is  ehtirely  a  mistake.  ^  ^ 
temnitles  are  only  inquired  to  ceHain  deeds 
of  their  substance  and  importance;  and  H 
Qq 


'  TfUit. 
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M  Feb.  rati*  wouU  be;Alnuod  to  peqiure  tliein,  as  to  autlie 
KeTftCr    ^.cwes'iit whirh^thie  tequisites  of  the  law 


Vaugfaftm 
Foreiffm . 


to  tb«  ttfljHltiid^iwt  of  the  deed,  the  legal  cl 
not.koM*  With  regftrd  to  the  validity  of  d 
CUitod  incaiomign  country,  the  distinctioo 
be  .that,  vluere  it  is  interKkd  to  convey  heril 
.perty  situated  in  Scotland,  the  deed  must  be 
According  to  the  fonnalities  of  the  law  of  J 
but  in  other  c$Be9i»  if  the  deed  is  valid  by  t 
the  eeuntry  where  it  is  executed,  it  will  be  f 
•and  giv^i  eiTect  to  in  Scotland*  If  it  doee 
yey  heritable  property  in  Scotland,  or  if  a  de 
eharacter  necessary  for  that  purpose  is  not 
4lieM  seems  to  be  no  ground  for  insisting  oi 
qualities  of  the  law  of  Scotland  m  to  autbei 
for  this  would  lead  to  the  requiriug  of  sud 
.ties  in  regard  to  all  deeds  executed  abroad  \ 
for  any  purpose  whatever  in  Scotland}^— a  res 
.would  entirely  exclude  the  rule  which  had 
prevailed.  The  defender's  plea,  therefore,  is 
will  or  writing  of  20th  August  1819,  beinj 
lUplodf  valid  as  an  instruction  by  Lady  1 
to  th^  trustees  to  whom  her  e^^tate  had  been 
by  the  previous  trust-deed,  it  must  lye  eflecti 
aaine  extent  in  Scotland  ;  Mrjfk.  iii,  2>  40; 
bam  V.  Lady  Semple,  5th  July  170fi,  Fol.  Di 
{Mw.  44^S()  ;  Ranking  of  the  York  Buildi 
ditors^  Slst  Jan.  1783,  (^  J/or.  447£) ;  ( 
Boyd,  10th  Dec.  1790  T^/^^.  4476) ;  Simpso 
day^  liOth  Dec. » 17^1 ;  Elchies,  voce  Testar 
Broum's  Sfippl.  v.  6,  p.  79*  ;  Dundas  r.  Dun 
F^b.  178$  (Mar.  15^585) ;  Willock  t\  Auc 
/l4th  Decu  1709  {Mar.  5539) ;  Stewart  r, 
19th  May  1791;  i?^*  CVw*?*,  voce  Foreij 
.Fordyce  r.  Coekbum,  5th  July  1827,  S. 
Brack  v.  Hogg,  S3d  Nov.  1827, 
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sr  iSm  tesktee'  of  the  tru8t^ubjcictB»  ixt  ForHgn, 
-tnnt^ced,  which  is  cofffesstdlf  valid,  r!^!!?^ 
^Tostn^  but  to  Lad^  EBsex'a  nest  of -khi| 
iifflahrdf  Enghnd. 


rectees  came  to  be  advised,  the  pursuera 
1  another  actioa  for  reducing  the  deed  of 
U9  capite  lecti;  it  being  admitted  by  the 
t  it  had  been  executed  on  death-bed. 
gmjf  aaid^-^He  was  *  surprised  that  the 
i:th»:head  of  death«bed  had  not  beeor 
\m  With  r^^ard  te  the  pteseitt  ^ues-: 
trPtd;^  that  it  did  not  appear  to  be  oC 
mace  whether  the  tnist^^Ieed  was  eom^^ 
its.pasrta  or  not-^tbat  is,  whether^  tber^ 
d:  convefaoce  of  particular  lands»  with 
nfieftment^  or  merely  a  general  trust^is^ 
eritttge  belonging  to  the  truster.  In  re-^ 
^veaentquestion*  there  was  no  great  dif- 
aenitbe  two ;  and  it  appeared  to  his  Lord-- 
rihe  trust^eed,  the  lands  were  Conveyed 
hr.  the  purposes  of  selling  and  paying 
IfiUng  the  other  purposes  of  the  trust, 
nta  of  the  clause  founds  upon  (and  re« 
namilive)  were  very  peculiar ;  and  his 
Mferedit  as  a  faculty  reserved  to  the 
eedt  her  trustees^  by  any  subsequent  writ- 
bves^flie  liesidue  of  the  estate  to  such 
khe3  shflnlld  name  in  that  writing  i  and, 
6  aaehr^Xniiingv  there  was  a  devolution 
Ale  HdMruUt  go>  to  ^e  neit  of  kin,  who, 
qiAttl  deedi  Hva^^kieffbfOuat,  would  be  en^ 
Q  q  ft 
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Vaughan. 

Foreign 

TeatakMnL 

TrwtL 


24Teb.  I82i^  titled  to  tHe  succession  in  the  same  way  as  \\ 
Ker,  &c  t*.  nomination  had  been  made.  The  question,  tl 
whether  the  subsequent  deed  or  codicil  was 
tual. substitution,  in  virtue  of  the  reserved  p 
favour  of  the  persons  named.  Upon  this  ] 
Lordship  thought  the  cases  referred  to  by  tl 
ders  established  the  doctrine^  that  a  deed  of  th 
did  riot  require  to  be  executed  according  to  tl 
nities  which  were  essential  to  the  validity  oi 
ginal  deed  by  which  the  lands  were  conveyed 
there  was  a  formal  trust-conveyance  of  prope 
cond  deed,  declaratory  of  the  purposes  of  the  t 
contained  clear  directions,  would  be  sufficient, 
not  executed  according  to  the  forms  of  th 
Scotland.  If  it  was  a  valid  and  effectual  dei 
ding  to  th«  lex  loci  where  it  was  executed, 
according  to  the  decisions  whicli  had  been  pre 
receive  the  same  effect  in  this  comitry-  His 
could  not  consider  this  as  an  open  question 
been  decided  by  a  series  rernmjudicafarum, 
ticularly  by  the  case  of  Willocks  v.  Ochterio 
Lord  Craigie  was  of  a  di  fferent  opi  niou,  H 
that,  in  a  question  of  such  importance,  it  woul 
per  to  take  the  opinions  of  the  whole  Judge 
the  Court  were  now  to  decide  on  the  effect  i 
dicil  or  deed  of  instnictions,  he  would  say — h 
he  did,  that  the  interests  of  the  nearest  in  1 
the  trust-deed  were  done  away— that  the  int 
of  the  Lord  Ordinary  was  well  founded, 
trust-deed  conveying  lands  in  Scotland  witl 
of  sale,  but  establishing  no  immediate  or 
interest  in  any  individual,  every  written  docn 
though  not  actionable  per  se,  were  to  be  1 
cient,  when  coupled  with  the  trust^eed,  to 
the  transmission  or  burdening  of  the  prop 
whole  constitution  of  our  land   rights,  as  ] 
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Bcted  by  the  records,  would  be  doiie  awiay.  ^.^^^  ^^ 
had  been  referred  to  which  authorised  such  a  j^ g,^  ^^^  ^. 
His  Lordship  agreed  in  this  respect  with^*"^^ 
mlee,  in  the  late  case  of  Brack  r.  Hogg,  thatFore;^. 
>y  a  f  nist-cleed,  a  beneficial  right  had  been  yJJJJ^^^' 
.  an  individual,  and  where  that  individual^ 
g  heir-at-law,  takes  benefit  under  the  trust- 
re  might  be  a  question,  whether  he  wap  not 

0  take  it  under  all  the  burdens  there  specified ; 
e  he  would  be  of  opinion— and  he  believed 
Ben  often  ruled  in  England — ^that  a  person 
legacy  or  benefit  under  a  will,  duly  authentic 

1  fai'  as  was  necessary  to  carry  moveable  pro- 
igbt  refuse  effect  to  the  same  will,  so  far  as  it 
burdens  upon  him,  if  the  will  is  not  authen- 
\o  as  to  be  effectual  for  a  devise  of  lands  or  real 
,  But  where  no  substantial  interest  is  so 
f  it  were  here  admitted  that  the  declarations  of 
t  be  subject  to  the  Scots  law  of  death-bed, 
3t  al^u  be  subject  to  the  other  limitations  im«^ 
r  the  law  of  Scotland,  and  particularly  to 
[lich  regulate  the  fwms  and  authentication 
,    with   regard   to   the  transmission  of,   or 

of  public  burdens  upon  lands.     The  d^ci^ 

the   case   of  Willocks   r.    Ochterlony   was 

in   specialties,  as   was   fully   explained  in 

of  Crawford  v.  Coutts.     In  respect  of  onei 

the  funds,  which  were  personal  estate,  and; 

ntly,  affected  by  the  will,  the  judgment  of 

Ft  of  Session  was   reversed.     Upon  another 

in,  where  the  House  of  Lords  aflSrmed  the 

t  of  the  Court  of  Session,  the  determination 

a  principle  long  ago  exploded,  viz.  that  where 

eed  created  an  immediajte  though  revocable 

:he  parties  ftivoured,  that  of  the  truster  was 

1  into  a  UK  re  Jw  crediti,  and  so  devisable  by> 
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24Teb.  ltf2s^  titled  to  the  succession  in  the  same  way  as  if 
KeT&ciT  nomination  had  been  made.  The  question,  th 
Vaughan.  whether  the  subseqiient  deed  or  codicil  was  i 
Fareiffn  tualsubstitutiou,  lu  virtiie  of  the  resenred  pc 
Trt^^It^  favour  of  the  persons  named.  Upon  this  p 
Lordship  thought  the  cases  referred  to  by  tli 
ders  established  the  doctrine,  that  a  deed  of  thi 
did  not  require  to  be  executed  according  to  th 
nities  which  were  essential  to  the  validity  of 
ginal  deed  by  which  the  lands  were  conv^eyed. 
there  was  a  formal  trust-conveyance  of  proper 
cond  deed,  declaratory  of  the  purposes  of  the  ti 
contained  clear  directions,  would  be  sufficient,  i 
not  executed  according  to  the  forms  of  the 
Scotland.  If  it  was  a  valid  and  effectual  dee 
ding  to  the  kx  loci  where  it  w^as  executed, 
according  to  the  decisions  which  had  been  pro] 
receive  the  same  effect  in  this  country.  His  1 
could  not  consider  this  as  an  open  question, 
been  decided  by  a  series  rerum  judlcatarum, 
ticularly  by  the  case  of  Willocks  v.  Ochterlon 
iorrfCrrt/^*^  was  of  a  different  opinion.  He 
that,  in  a  question  of  such  importance,  it  woiiL 
per  to  take  the  opinions  of  the  whole  Judgea 
the  Court  wefe  now  to  decide  on  the  effect  o 
dicil  or  deed  of  instructions,  he  would  say— h< 
he  did,  that  the  interests  of  the  nearest  in  k 
the  trust-deed  were  done  away^that  the  iot< 
of  the  Lord  Ordinary  was  well  founded, 
trust-deed  conveying  lands  in  Scotland  with 
of  sale,  but  establishing  no  immediate  or  \ 
interest  in  any  individual,  every  written  doctii 
though  not  actionable  per  se,  were  to  be  h 
cient,  when  coupled  with  the  trust-deed,  to 
the  transmission  or  burdening  of  the  propt 
whole  constitution  of  our   laud   rights,  as  ji 
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tected  by  the  records,  would  be  doiie  awiay.  ^  ^^^  ^•^• 

I  had  been  referred  to  which  aujthorised  such  a  i^^r,  &c.  v.   ' 
5.     His  Lordship  agreed  in  this  respect  with  v*pg*»«"' 
lenlee,  in  the  late  case  of  Brack  r.  Hogg,  thatFm;^. 

by  a  trust-deed,  a  beneficial  right  had  been  r*'*"*"*^- 

II  an  individual,  and  where  that  individual^ 
tig  heir-aHa^v^,  takes  benefit  uiider  the  trust- 
ere  might  be  a  question,  whether  he  wa^  not 
to  take  it  uuder  all  the  burdens  there  specified ; 
re  he  would  be  of  opinion*— and  he  believed 
been  often  ruled  in  England — that  a  person 
I  legacy  or  benefit  under  a  will,  duly  authentic 

0  fai"  as  was  necessary  to  carry  moveable  pro- 
light  refuse  eflFect  to  the  same  will,  so  far  as  it 

burdens  upon  him,  if  the  will  is  not  authen« 
so  as  to  be  eflfectual  for  a  devise  of  lands  or  real 
Y^  But  where  no  substantial  interest  is  so 
if  it  were  here  admitted  that  the  declarations  of 
St  be  subject  to  the  Scots  law  of  death-bed; 
ist  also  be  subject  to  the  other  limitations  im^ 
\y  the  law  of  Scotland,  and  particularly  to 
;rhich  regulate  the  forms  and  authentication 
ISj  with  regard  to  the  transmission  of,  or 
g  of  public  burdens  upon  lands.     The  d^ci^ 

the   case   of   Willocks   r.    Ochterlony  was 

1  in  specialties,  as  was  fully  explained  in 
e  of  Crawford  v.  Coutts.     In  respect  of  one 

the  funds,  which  were  pei*sonal  estate,  and; 
ently,  affected  by  the  will,  the  judgment  of 
irt  of  Session  was  reversed.  Upon  anpther 
aiu,  where  the  House  of  Lords  aflSrmed  the 
nt  of  the  Court  of  Session,  the  determination 
n  a  principle  long  ago  exploded,  viz,  that  where 
deed  created  an  immediate  though  revocable 

the  parties  favoured,  that  of  the  truster  was 
fd  into  a  mere  Jw  crediti,  and  so  devisable  by 


i9S 


mxasjGis^  or  TSB 


Kep,  Aa  m 

Foreipm> 
TeUmmitmU 
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•a  ihimite  o^snte;  In  thir  ca^of  Rom  t\i{ 
4iid  lit  aararid  later  ca8e8»  the:  tojOamrf 
«teaarly  cstaUishfed.  But  with  regard  to 
of  ttb^  foads,  rwiiidi  related  to  a  }av^  ( 
by^the  tnifitees  outof  an  faeritobte  debt, 
floately  found,  in  cross  appeal*  tbat  tlievufi 
trtmsmittedbywilL  In  thecaseoCCrawfS 
i^iiere  H  bad  been  asserted  that  large  sti 
lent  bjr  peotsmtis  in  England  upon  Scat^ 
whiehit  was  supposed  that  the  lands  ;mi 
drawn  from  the  law  of  death-bed^  jt  wi 
the  fullest  censideEatioD,  that  the  form 
was  of  no  importance,  the  estates  ;stiU  i 
the  truster^  unless  a  beneficial  intesast  mm 
in  aoatie  other  person.  In  the  cas^  of  6un 
elajr  in  1751,  it  had  not  been  atbeudod 
^decree  was  called  in  question  in  the  year  ^ 
ground  that  the  writing  there  referred  < 
y^m  not  holograph  of  the  testator,  as  had  b 
and  diere  was  a  full  argument  at  tbej 
merits  of  the  decision  in  17>£^1,  although  { 
did  not  proceed  upon  the  merits,  but.iij 
tH  *  competent  and  omitted.'  But  the  o 
vered  by  the  Judges  with  regard  to  the  efi 
HOitiug,  as  inoperative  in  the  traaamisi^^ 
property,  were  expressed  in  the  clearestii 
fl^rms.  That  this  decision  was  not  to  iie 
Reports  was  partly  owiug  to  a  eompron 
the  parties,  and  partly  beeanae^;  oo;  aebou 
JwMeatm,  the  Cdurt  cpuld  not  give  eX&stdi 
iaidii*.  BUtilie  result  of  the  discttsato&jwai 
iltk  ib^  piiiadiilgs  ill  the  qasoiofi  WalscHiLi\ 
ifa  Wfal^h/  as  well  as  tbathdf  €r^wfcid,a 
judgment  tf  tiie  Court  of  SiB^sion  wasimy 
IJouse  of  Lords. 


cmmTiOFrBBssKOn: 


sn- 


teni  <Hii8idfer«d .  by  thet  Jiiigdsi  who f i had K^I^ATi 
ras  oDBof  the  mestdni(MMrtaM:vQbiclijc6aU^AugiMii^ 
before  iheC^iSTty  And.itwppMa^rtoihm^ 
&  ijc  attended  with  greaiter  diffioftltyiifrdai  JjJ^*^ 
leUioh  fae  entertaiaed  of  the»  jreundan^s^^/ of 
is  wbacb  had  been:  nf^rred  totb^  tb8.4c- 
^tlMquestioa  to  be- decided  wtOd^yduAer 
h  as  the  deed  of  i^n^tituctdonlB  ifi  jqueatjon* 
'imeSkebdal^  aoeording  to  ih^  layr :c(  Skot^ 
eonreyance  of  heritage^  was .  to  faam>  lUa: 
OBequence  of  the  subsistence  of  r  proidotis^ 
b)r.  which  the  lands  were  conveyed -to  tnis- 
rdsthip  waS:  not  prepared^  notw&thstancUog 
m  seferred  to»  to  give  an  alBSimativei  aasurer 
stion.  l£f  for  instance,  a  party  havitug  an 
isotlaiid^  but  resident  in  Englaad^  should 
a  ^minute  of  «ale,  exeputed  ii»  JBng}^pd» 
It  be  effiectaal  according  to  the  law  of  that 
it  whidi,  by  the  law  of  Scotland^  wouM  he 
null  and  void,  to  sell  the  estate  \q  j»  third 
liMri^sAAp  was  not  prep^ed  to  say  tba^  auch 
lould  aflfeet  the  property.  It  wa?  true  itbat 
I  stated,  upon  the  authority  of  MrJ^Uiskfue, 
lid  authorise  an  action  at  the  instapce  of 
ed  pufdiasers ;  but  his  Lordship  thwght 
tas«  very  dangerous  doctrine,  aMd^  om  to 
:ould  not  give  his  assent.  But  Jie  dJ4  Pl>t 
ras>at  vail  Beoessary*  in  the  px^s^nt^^iiisfy  to 
^"abatraM  question.  With  resgw^ -to^^^ 
k>w  tfar  tte  dised  of  iQstnic;Upfi§^vva<HDit- 
re  bson^  executed  ton  d«ath^lM>IcoMi4,'be 
Iftumt^^itfate  heir  in  relation  tO:  thj»|  h^ijitage 
id,>'lm  >vL6Alfilbip cobswvBcl^:  that« 4q<  i#ti  the 
trtPd^tn,  ^iur-^hibh  separsite  'waitings,  ajl- 


«ft4 


msfamom^omiimE 


Foreign,        it  was  a  different  questkinl  how  iir  l^iufbiw^ 

5!^**^;;  ijrec^ive^tfftet  *o  the  fw^udice  of  the  -  l*tie^ 

4^)^  weti$  r^oved  cr  admitted  to  havebemi 

<m:4eiith-^hed-     But  there  was  another  view 

ittappottfed  to  fat^JLordship  that  it  wap  w 

to  prpoaiiBce  any  decision  upon  either  of 

poitant  questimis.     There  was  here  a  regv 

deed  executed  by  Lady  Essex  Ker  ip  pri^pi 

ealrlanguage^  and  with  all  the  fbrm^Utief 

by  the  law  of  Scotland,  conveying  hear  pi 

trustees ;  and,  by   thi^  deed,  she  directed 

tees  to  make  over  the  e9tates»  or  their ;  val 

came  to  the  same  thing,  to  certain  p^rsops^ 

terwards  named  by  her  by  a  separate  wtitii 

defiftuH  of  her  naming  such  persons,  she  pre 

they  are  to  be  made  oyer  to  her  nearest  of  J 

law  of  BngUmd,  or  statute  of  distributions,  us 

vour  there  was  thus  aa  effectual  nomination. 

pf  her  making  a  subsequent  one.    8hfe  Chei 

a  second  deed,  naming  the  pcnons  to  whom 

were  to  be  made  over.  Now,  this  second  deed 

a  good  deed  or  a  bad  deed.     If  it  wete*  a  { 

then  the  estates  would  go  to  the  persons  nai 

in,  wh<^  w^re  not  the  pursuers.   If  it  were  a 

theit  the  estates  would  go  to  the  nearest  of 

i^ir  of  Sng^and,  or  statute  of  distributions  ;  1 

piursueirs,  the  heirs-at-law  in  Scotland,  a»  i 

.Qot'takeibe  succession  under  either  of  Itie  < 

not  interest  to  pursue  the  present  action.  It  ^ 

6w«r  to>toy  that  the  deed  of  instnftctions^  4U1 

validr^as  an  oMigatiou^  would  still  be  effeetfU^ 

the  jdgbis  of  the  next  of  kin.  It  could  oinly  c 
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mng^  tiilld  dee*;  <brvtf  i«)'#«r*«ot^inUld«*  ^w,- 1««- 

»  WadC^bdneces&itfftfT  cteddiri^  fee  gcuwil  Vai4?£^ 
pi4ikb'lMid;b«€fn-nu$€id;'^^  :>  )"!vr^;i>N  .;  ^..-.v-  t.  2^,,„,|^  ■ 
»dI¥e8idMt  ^niJbteky  cbkjctfri^^iritbi.ord  yjy  ^ 
«liibid]i^  timt,  ab  the  pilirstteyii  couM^^m^ 
isidii  niOeif  either  of  ttte  deeds  ekcUnMdby 
iM  Ker ,  they  had  no  interest  t6  Ingist  Jn  the. 
cftion«  Bat  his  Lordship  also  agreed  l^ith 
^y  in  opinion  that,  according  tto  tb^ided- 
ch  had  been  pronoimeedi  where  tket^  in»  a 
Trying  the  property  of  the  granter  to  trus* 
as  not  necessary  that  a  snbsequetit  deed,  de- 
of  the  purposes  of  the  trust,  or  in  eseCnlion 
ed' powers,  should  he  executed  according  to 
I  of  the  kiw  of  (Scotland.  Mudi  mor^ '  alsq 
'tfaid^upon  the  general  question  as  to  the  ef- 
I  -aUigattOD,  valid  according  to  the  law^of  the 
nrhete  it  was  executed,  to  oblige  the  grenter 
ITS  to  convey  heritage  in  Scotland,  thiali  might 
ght  ooeur.  According  to  the  docti^hie^ ;  )ai4 
JS^sLB.  iii.  tit.  2,  j  40,  a  deed  <yf  diis  nar 
not  in  any  d^ree  founded  upon  as  aconvey?- 
Ityperty.  For  his  Lordship  entirely  concurred 
other  Judges  in  holding  that  a  conveynnce 
D^  i«  Scotland,  to  be  effectual,  must  be  fhvmal 
peets,  and  executed  with  all  the  formalities  of 
>f  Scotland.  But  then,  if  the  lieir  takes  the 
n,  he  renders  himself  liable  to  fdl  the  X)bUgar 
he  deceased'^  and  this  being  a  legalobttg»tion, 
is  bound  td  implement  it.  Suppese^  a  ^person 
ftibofid  in  Bng^nd  for  pisyiiieiTt  of  af  sum  of 
Is  repi^esentatives  are  bound  to  im{riement  that 
Phe  executors,  in  the  first  place,  would  be  Ma- 
in the  next  place,  the  heir ;  for,  as  Mr  Erskine 
ere  one  becomes  bound  by  a  lawful  obligation 
^t  cease  tp  be  bound  by  changing  places  ;  and 
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i4  t«b.  ia2i.  tiie  dMigaf ion,  fjteln^  ai  legdi  oae,  fe  bincliiig 
KeT&cir    3^epi^8^tatives  af  the  granter;    fi^ven  :a  ] 


Vaugiian. 
TrusL 


sale,  inTadid  and  icregiflfti*  as  it  might  bef  ae 
the  law  of  Scotland,  might  be  eifecttial  again 
takhig  \ip  Ahe  estate ;  for,  byso  d^ing,  be  aul 
self  to  the  obKgations  of  the  deceased.  Bot^ 
cessaiy  to  discuss  this  quetstion  further,  as  il 
case  does  not  turn  upon  it  Here  tfaif  heril 
gulai-ly  conveyed  by  the  trustdeed,  which  i 
and  effectual  deed  by  the  law  of'SrotlaBrd 
heritage ;  and,  supposing  the  deed  of  itssftrt 
to  be  a  valid  deed,  the  nominees  under  the  4 
the  next  of  kin  of  the  granter,  would  cg 
that  the  pursuers  cannot  take  the  estates  un 
of  tile  deeds  in  question,  and  have  no  Intei 
sist  in  the  action. 

A  majority  of  the  Court  were  thus  for  al 
interlocutor  6f  the  Lord  Ordinary ;  but  qb  tl 
difference  in  the  grounds  of  their  Loitlshtps 
a  difficulty  arose  as  to  the  terafis  in  whldh 
ment  of  the  Court  should  be  made  out. 
point  diere  was  a  great  deal  of  discusdon  i 
Ultimately,  however,  and  of  consent  of  the 
the  Court  ^perseded  the  determination  of 
until  the  action  of  reduction  ex  cofite  leeti 
brought  befwe  them. 

In  this  new  action,  the  Lcnrd  Ordinar 
-eases;  and,  at  the  next  advising,  JLord^C 
{m  reference  to  the  first  action  of  rechic 
according  to  the  decisions  Whieh  had  i 
noUnced,  and  particularly  in  the  case  of 
lony,  it  appeared  now  to  his  Lordship  to  ,b€ 
^>olcrt  that  a  testament  or  deed  of  imMruaio 
plement  of  a  prior  trust-deed,  although  n 
according  to  the  law  of  Scotland,  if  execute 
sixty  days  previous  to  the  granter's  death. 
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ectMUdedaraUoi^  of  thee^ds  ai^d  puiposes ^^^^^ ^y 
rjUfit ;  aiid,  therefore,  if  the  deed  in  question  kct,  $c.  tn 
I  eiieo^ted  4»  Ikjge^  jpoustie^  hisXoirdshlp  now  ^*"g*^°' 
j|)Wt  it  must,  according  to  these  decisionfiy/'ortfj^ 
en  cMfeidereA  as  an  effectual  deed.    JBut  (he  r^^T^* 

remained  open,  in  the  preiient  action,  whe- 
disinheriting  of  an  heir  was  such  an  end  and 
which  could  be  declared  in  a  deed  executed 
L^bed. 

this  point  there  was  a  great  deal  of  discus- 
he  Wiar;  and  Lord  Gillies  spoke  at  coosidei^: 
Iftfa  npoji  the  question ;  but  his  Lordship  c|b- 
that  he  did  not  intend  that  what  had  faU^n 
a  sholiM  be  considered  as  his  deliberate  Ofui- 
[id  that  Jbe  had  nnerely  thrown  out  these  views, 
;ht  be  useful  to  tiie  parties  in  t^  fiusther  dj[s- 
o£ -the  cause.  For  this  reason,,  and  M  all 
rdships  were  of  opinion  that,  iqx>n  this  poipt, 

was  not  yet  prepared  for  decision,  it  has 

11^  t  pid^  not  to  report  mote  of  what  piMised, 

Arising*    With  the  view  of  taking  the  opi- 

the  other  Judges  upon  this  point,  the  Cowt 

Giddltional  cases^ 


Vi 


\  first  action  of  reduction,  however,  the  fo)^w«*: 
rlocuter  was  pronounced  >~'  The  Lorda»  &e% 
lie  interlocutor  of  the  Lord  Ordinary  reclaim^ 
iMt;  sustain  the  defences;  assoilsiie  theida^f 
frotai  the  conclusions  of  the  action,  and  de^) 
ritbout  prejudice  to  the  pjarsuers.  insisting  ii»! 
ioU0MeapitgieetL'  r 

mfrvi  Eldin.  Act  Dean  of  Fad  (Moncreiff) 

"^ym&icn:^     '  AUx,  GoJdie,  W.  S.  Agent.  Ah/ 

Qia^fSopeyiGio.  Jos.  Belli  For^i     .       itmmai: 
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DECISIONS^OF  THE 


SECOND  DIVISION. 


No.  XC, 


25  Februarij 


MACDOUGALL 

against 
CAMPBELL, 

PaoC££;8. — After  an  action  ^  damages  for 

tion  has  been    remitted  to  the  Jury   Con 

competent  to  conjoin  with  it  a  mipplementui 

founding  on  other  danders  previous  as  wel 

'  sequent  to  that  which  forms  the  subject  qf 
ginal  action,  although  res  naviter  veiiteti 
the  second  action. containing  no  ^ 


'  inconsistent  with  the  first. 

After  the  interlocutor  of  the  Court  remittin 
tion  of  damages  between  these  parties  to  the  Jm 
{eee  Fae.  Coll.  7th  March  1828)  the  pursuer 
supplementary  action,  stating  the  cause  of  the  i 
purpose  imputed  to  the  defender  in  uttering  th 
slander  set  forth  in  the  former  action^  and  s] 
various  other  previous  and  subsequent  occa 
which ^ef^matory  expressions  of  the  same  imp 
used  by  him.  In  the  original  summons  it  was  e 
stated  that  the  defender  was  an  elder  oft 
session,  in  whose  presence  he  charged  the 
with  theft ;  whereas,  in  setting  forth  the  same 
in  the  supplementary  summons,  the  char 
which  the  defender  is  there  allied  to  have  sj 
is  described  as  follows : —  *  The  pursuer,  iu  t 
*  of  his  intended  marriage,  having  ocTasiou  t 
^  to  the  minister  and  kirk-aession  of  Kilbran 
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parish,  for  a  certificate  of  character,  and  of**  ^^^  *®*^ 
iing   entitled  to  church  privileges,   the  said  Macdougafl  «l 
ttder  Campbell,  who  had  been  at  times  in  the^'"°P^ 
^e   of    sitting  as   ah   elder   in   that  session, 
h  not  regularly  ordained  to  that  office,  attend-^ 
I  meeting  of  the  session  at  which  the  pursuer's 
ation  was  to   be  considered,   and   then   and 

using  his  supposed  privilege  as  a  member  of 
burch  court  as  a  doak '  under  which  to  vent 
ice  against  the  pursuer,  alleged,  &d. 
lefender  objected  to  the  competency  of  the  sup- 
ary  action,  1st,  As  liot  libelling  facts  arid 
I  merely  supplementary  ;   Qdly,  As  alleging 

of  a  date  previous  to  that  which  forthed  the 
of  the  former  action ;  and,  3e//y,  As  being  in- 
nt  With  the  original  action,  which  admitted 
I  defender  was  an  elder,  and  officiating  as  an 
t  the  time  he  used  the  expressions  complaitied 
e  the  kirk-session,  while  the  supplementary 
is  avers  that,  though  in  the  practice  of  attend- 
etings  of  the  kirk-session  as  an  elder,  he  was 
ularly  invested  with  that  office. 


cause  having  been  verbally  reported  by  the 
Ordinary,  the  Court  was  of  opinion  that  the 
St  only  was  Well  founded.  The  objectionable 
ions  in  the  supplementary  summons  were 
igly  struck  out ;  and  the  action,  as  thus 
d,  was  sustained  by  their  Lordships,  and 
i  to  the  Lord  Ordinary  to  be  conjoined  with 
;inal  action.  is 

ingUtU,  Ordinary.       Fbr  the  Puiwer,  ./<^^,  JTO. 

William  Merdpty  W.  S.  Agent Fot  the  de- 

ier,  Skene^  Wlu^ham  .  Thomas  Sume.  W.  S.  Agent. 
Clerk. 

S. 
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DECISIONS  OF  THE 


No.  XCI. 


SECOND  DiriSJON. 


25  Februar% 


WILLIAM  ROBINSON  and  Othe 
.         .      agaiiist 
ROBERT  FARQUHARSON. 


VnocYSH^^'^Ac^ifm  diwiused^  because  the 
.     WMiheU  inctmsisteui  with  the  €ondesce7idi 
Jbrmerkmmg  setforth^  as  the  ground  of  d 
which  was  for  payment  of  a  hill  against  the 
representative^  thai  the  drawer  indorsed  ike 
pursuers^  whereas^  in  the  condescendence, 
d^endefsamerment  was  not  denied  that  th 
indorsed  bjf  the  drawer  to  the  hank,  hy 
Vfos  discounted,  it  was  merely  alleged  that 
mere  retired  the  bill  at  the  bank  with  t 
funds,  and  that  the  drawer's  indorsation  u 
wards  obliterated  by  mistake.       m  ^21 

A.  SUMMONS  at  the  instance  of  John  Ewing 
liaxo  Robinson  stated*  es  the  ground  of  actio 

*  the  Rev.  Robert  Farquharson,  minister  of  t 

*  of  Coldston,  now  deceased,  by  his  bill,  dated 

*  day  of  October  1825,  drawn  by  him  upon 

*  oepted  by,  Geperal  Alexander  Hay  of  Rai 

*  deried  the  said  acceptor,  six  months  after 

*  pay  to  him,  the  drawer,  or  order^  L.300 

*  i^l)]fch  faiU  was  indorsed  by  the  said  Rev 

*  Farquharson,  drawer,  to  tlie  said  Ewing  an 
'  son,  and  was»  at  their  instance,  duly  protester 

*  the  said  acceptor  for  not-payment,   and  agi 
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and  intforaer  for  recourse,  &c. ;  and  the  dis-  »^b|U»- 

whereof  was  duly  intimated  to  Robert  Far»  itobiuon^&c 

B,  Esq.  as  heu:  of  the  said  deceased  Rev.  "^  F«r,»*w- 

FajrqfttharMn/      The  numuioQS^   therefore^ 

for  payment  of  this  hill  against  the  de£^n^ 

srat  Hay  and  Robert  Farquharson^i  * 

Qdescendence^  the  pursuers  stated,  that  the 

lecepted  by  General  Hay,  and,  being  blmak 

t>y  the  Rev,  Robert  Farquharson,  was  di»- 

rith  a  branch  df  the  CjpiHimercial  Banking 

:  That,  when  due,  it  was  retired  at  the  bank 

usuers  with  their  own  funds  :  That,  when 

as  ddivered  up  by  the  bank,  Farquharson's 

n  remained  blank,  and  was  p^fectly  entire^ 

aftenmrds  the  Indorsation  was  obliterated 

tary  who  signed  the  protest,  in  ccmsequenc^ 

itatke  of  the  pursuers'  clerk  in  extending  thf 

^t  in- the  name  of  the  drawer  against  theao- 

place  of  extending  it  in  their  name  against 

Ksceptor  and  indorser :  That,  as  soon  as  this 

ras  discovered,  the  pursuers  caused  a  protest 

ended  of  new,  in  their  own  name»  against 

lay  as  acceptor,  and  Mr  Farquharson  as  in* 

[h  the  answers,  it  was  averred  that  the  bill 

rsed  by  the  drawer  to  the  bank,   and  the 

received  by  the  acceptor ;  and  this  statement 

ienied  by  the  pursuers. 


fender,  Farquharson,  pleaded — ^That,  as  the 
rests  upon  the  allegation  that  *  the  bill  was  in- 
fy  the  said  Rev.  Robert  Farquharson,  drawer, 
aidBwing  and  Robinson,* — whereas  there  is 
ntion  by  Mr  Farquharson,  the  same  being 
d  and  dischai^ed — the  pursuers  cannot  make 
tual  claim  under  the  summons. 


»  Feb.  ita». 


D^l^lj^i  ff  fvpib  J 


The  Lord  Ordinary  pronounced  this 
Bobinson,  &c  tor ! — '  Finds  that  the  narrative  of  the  8uk 

j^Farquhwr.    •  ^^j^^    the  puffilft^  A^li  rt^iS^^ 

to  the  bill  sued  on,  as  indorsers  of  the  dn 
bei^lS'fti^liJ^fuSpt^  isL  contradicted  by  the 
contained  in  the  revised  condescendence,  ^ 
not^  therefore^  sttSpprt  the  said  8imimR93 
the  action ;  finds  the  pursuers  liable  in  exp 
reserving  to  the  pursuers  to  briitg  an'^acti 
covery  of  the  contents  of  the  bill  Bbelled,  if 
be  so  ftdtiaed ;  and  decerns/ 

A  reclaiming  note  against  this  iHtaHtoc 
unanimously  refused. 

Observed  by  Lord  Grlentee.^A  odndeBOtnd 
state  the  same  grounds  of  action  as  are  sefrft 
summons.  Here  the  summolis  imports  tha 
had  beeii  handed  over  by  the  draper,  iHtk 
his  blank  indorsation,  to  the  pursuers.  Biibi 
Jacti  in  the  condescendence  is  of  a  totally 
nature* 

The  0/^^  t7»£^^  Concurred. 

Lord  Medw^i  Ordinary.        For  the  Fnraueta^  4^ 
Rcberi  Burnetii  W.  S.  Agent.  For  the 

Jamesoriy  Shaw,        Alex,  KaimCy  Ageni 
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\j>vocATiON.-^-4l»  Geo.  hi.  c.  118;**^^ 
m  is  competent  where  an  interlocutor  of  an 
^4g^  ^iiepoees  oftkewhobqu^etionasbe* 
pursuer  and  one  of  thedsfenderSy^^ 
)emat  a  JkHd  judgment  in  rifference  to^ 


IM 


#  of  the  late  Mr  Gemmell  of  CoinrteBsk 
f  ite  depcndaace  of  a  process  of  fiequeMnA^ ' 
^  iitfttanoe  against  Butter,  a  teaast  undelr* 
eA  by  the  deceased,  presented  a  petitiea* 
r  of  Perthshire  against  Bntter  and  Miller^ 
that,  by  the  terms  of  his  lease,  the  former' 
from  selling  or  carrying  off  stravr,  tin-' 
n,  and  turnip,  from  the  farm  ;  and  that' 
by  the  lease,  as  well  as  by  the  common  * 
ra  of  good  husbandry,  to  consume  upon' 
ring  the  currency  of  the  leade,  the  whole 
and  raised  on  the  farm ;  that  Miller,  a 
Butter,  had  executed  a  poinding  of  his . 
as,  and  had  advertised  a  sale  thereof,  to 
1  an  early  day ;  and  praying  the  sheriff 
srms  of  the  ten^nt'9  obligation ;  ^  and,  in 
ime,  to  prohibit  and  discharge  the  saidi 
ler,  and  all  others,  from  roUping,  selling, 
Dg  off,  frojn  thtf  said  poas^sdoni,.  straiTi 
Rr 
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DECISIONS  OF  THE 


Tru9tees  v. 
Miller. 

Advoeaiion, 


*wiJ?^**  Tinthrashed  corns,  turnip,  and  fodder  ra 
GemmeU's  *  ^^^9  thereafter,  to  declare  the  interdii 
And,  farther,  to  find  that,  before  he  i 
sell  off  any  part  of  the  poinded  effects 
to  fiiid  security  for  payment  of  the 

li^^  ^^^'  **'  '^°*^  ^^®  ^^  *^^  petitioners,  and  to  prol 
'  till  that  be  done.'  • 

Miller  gave  in  answers,  stating  that 
lodged  a  bond  of  caution  for  payment  ol 
which  the  corns  poinded  were  hypothec 
entitled  to  an  assjgnation  of  the  petitioi 
hypothec;  and,  with  regard  to  the  allegi 
of  the  tenant  to  consume  the  straw  and  i 
farm,  it  could  .not  affect  the  respondent's 
The  sheriff  (XOtb  September)  appoiute 
dera  to  produce  the  process  of  sequestrati 
'  the  meantime,  inhibits  and  discharges 
'removing  any  of  the  fodder  produced  c 
Thereafter/ the  sheriff,  *  having  advised 

*  and  heard  the  pursuers'  procurator,  and 

*  Mr  Miller^  by  both  of  whom  it  was  a 

*  the  defender^  Butter,  had  now  remov 

*  farm,  and  that  his  tack  was  at  au  enc 
*•  interim  interdict  of  the  10th  Septenibi 

*  remits  this  process  to  the  process  for  s 
*.and  mterdictat  the  pursuers'  instance  aj 
'Butter,  and  the  ti*ustee  for  his  creditors, 

GemmeU's  trustees  having  thereupon  at 
cause.  Miller  objected  that  the  advocat 
competent,  seeing  that  no  final  Judgmen 
pronounced  by  thesheriff;  and  the  interloc 
he  did  pronounce  were  not  of  that  descri^ 
eveq  with  leaw  of  the  judge,  could  conipe 
been,  advocated. 

.  The  Lard  Ordinary  reported  the  cause  \ 
V  nta»nM^ to  tiie^  question  whether  the  r 
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m  interdict  rendered  advocaticHi  competent/  bia^fi  Fei).  id^ 
ip  baring  previously  issued  the  following  note  Joemmeirs 
luestion  seems  important  to  the  public;  ^-^^^^^^ 
though  the  reeall  of  interim  interdicts  by  in-  -L^ 
j udges  is  not  very  common;  the  refusal  of  them  ^JJI^^^Jj^ 
mon,  and  may  have  mischievous  effects  if  er-'^  ^^  '^'*  •^ 

112. 

lis,  and  if  there  be  no  remedy  for  the  error  at 
none  witiiout  leave  of  the  inferior  judge,  who 
rr  ia  refusing  it.  In  particular,  the  refusal  of 
n  interdict  may  render  all  farther  proceedings? 
tordict  nugatory.  And  it  is  important  to  that 
» in  this  case  to  avoid  the  risk  of  proceeding, 
ritfaomt  original  competency ;  vide  50  Geo.  Ill, 
,»ect,8».' 


'  AUoway  was  of  opinion  that*  the  judgment  of 
riff  was  not  an  interlocutory  but  a  final  judg-- 
[t  was  a  warrant  for  instant  execution.  In  re* 
to  the  question,  whether  the  poinding  credit, 
lid  be  allowed  to  proceed  with  his  diligence, 
rlocutor  finally  disposed  of  the  cause ;  see  tha 
Huater,  10th  March  1824,  aUd  Christie,  Mi 
i25. 

'  Olenlee  was  of  the  same  opinion.  With  re- 
Butter,  the  sheriff's  interlocutor,  no  doubt, 
t  be  a  final  judgment  in  the  cause.  But  with 
bo  Miller  (as  to  whom  only  the  Court  has  to 
I  clearly  a  final  judgment.  All  that  was  asked 
him  was  just  an  interdict  against  his  selling 
rying  off  the  straw,  &c^ ;  and'  the^uiterlocuter 
ned  of,  in  effect,  refuses  this  application.  Every 
utor  is  a  final  judgment  which  exhausts  the. 
itter  at  issoeJbatweea  the  partus  ^whd.  are  be- 
5  Court. 

I  PiimiUy  was   inclined  to  consider  this. in. 
utory  judgment»  which  mi^t  have  been  Bd« 
RrS 
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Trustees  «• 
HiUer. 


25  pfeb.  1029.  vocated  ^s  operating  a  change  of  possessi 

Gemimeirs     ^ith  leave  of  the  inferior  judge,  which  the 

did  not  ask  or  obtain.     The  statntie  mak 

—      tion,  in  cases  of  interdict,  as  to  the  neeess 

rSion.      inff  forlteve  ta  kdvocate.     If,  indeed,  t] 

60  G#4  ///.  f-here  can  be  considered  as  a  final  judgme 

Ck)urt  will  get  quit  of  this  question  of  for 

T/ie  Lord  Justice-Clerk  was  of  opinic 

PitmiUy,  that,  viewing  the  judgment  cc 

as  ah  interlocutory  judgment,  it  could  be 

advocated  only  on  the  ground  that  it  \i 

tt'tshange  of  possession,  and,*  consequen 

lea^  of  the  sheriff  was  necessary.    But 

was  strongly  impressed  with  the  views  of 

lee  and  Alloway,  that  the  question  as  to 

£e  considered  as  finally  disposed  of  by  th^ 

might  be  entitled  to  say,  thai  he  has  i 

with  any  remainilig  question  as  between  t 

eii^  and  Butter.  .^    •• 

An  interlocutor  was  accordingly  prono 

Lord  Ordinary,  giving  effect  to  the  opi 

niajority  of  the  Court.* 

iMiPdMack&nxieyOtdixiaxj.  For  the  Advoca 
D,  Welsh,  Vf.  S.  Agent.  For  tlie  Hes] 
M^RitdiieSf  Bat/ley,  ^J  Henderson,  W.  S. . 
ClerL 


(.^fiit  Lordship  lubj^iiied  the^fbibwk^Bote:^.'  Tl 

*  minority  of  the  Court  was,  that,  in  this  particular  case 
«  of  the  sheriff  was,  both  in  intention  and  effect,  a  final 
* 'Ar  as  regarded  the  respondent,  Miller.    The  applicat 

..-^Wm  (hytfg'^^  interti»'W^i3dkt;?(Jt)ith<^T?aAertod* 
/  against  A^ilier.     The.  recall  of  the  inter^  interdic 

*  viewed  by  the  Court  as  the  final  tefattd  of  the  whol^ 
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26  Fehruaru\^%% 


HAMILTON 
against        » 

ES  AND  Others,  Boyes'  Teustees.     '^' 

-  Ohjeetion  by  the  raisers  of  a  mtdtsplepahut- 
mt  ati  arresting  creditor  wakening  thepro^ 
r  it  had  been  adeep  for  more  timnfive  years^ 
?  <  '  • 

W     i  ■ 

byes  and  Roxburgh,  purchasers  of  certain 
ibjects  from  a  person  of  the  Aame  of  Law- 
a  process  of  miiltiplepoinding  of  the  price, 
s  parties  called  in  that  process  were  Mrs 
y,  spouse  of  William  Hamilton  of  Both- 

and  William  Hamilton  for  his  interest, 
creditors  of  Lawson,  and  who  afterw^ards 
lip  the  other  claims  in  the  action.  The 
11  asleep  in  1799,  and  was  wakened  in 
1  it  was  again  allowed  to  sleep.  In  l827f 
Iton,  in  right  of  her  father  and  mother^ 
present  process  of  wakening  and  transfe- 
ist  the  trustees  and  representatives  of  the 
he  original  process  of  multiplepoinding,  for 
B  said  process  wakened  and  transferred 
'  defenders, 
mders  objected' to  the  competency  of  the 

wakening  and  transference.  The  claim 
iiiers  of  the  process  of  wakening  (and  therQ 
claim  in  the  multiplepoinding)  rests  upaa^a 


«M  MSCmBXfSX)F  THB 

MTeh.  1829.  arrestment    By  statute  1686,  c.  41,  all  i 
Hamilton  c    cecding  vpon  aa  arrestment  prescribe,  un 


D^kas,  &c 


Process, 


ed  within  five  years.  .  There  could  be  e 
this  had  been  a  furthcoming  upon  the 
it  would  not  have  been  competent  to  have 
after  the  lapse  of  five  years.  A  process 
poinding,  in  which,  thcr,  claims  lodged  i 
upon  arrestments,  is  precisely  in  the  san 
as  a  process  of  furthcoming,  and  must  be  ] 
the  same  rules;  Graham  v.  Macfarlane 
1811.  ■ 


\.. 


Answered  for  the  pursuers  of  the  proc 
ening — That,  even  if  the  objection  were  t^ 
it  would  only  have  the  effect  of  cutting  c 
rence  of  an  arrester;  and,  therefore,  i 
competent  to  a  competing  creditor,  ai 
competent  to  the  raiser  of  the  multiplepc 
did  not  dispute  that  the  fund  in  medio 
hands.  The  case  of  praham  r.  M'Farlain 
petition  between  two  arresting  creditors, 
there  found  that  the  arresting  creditor  1 
cited  in  a  process  of  multifdppoinding,  the 
served  the  arrestments  used  in  the  arrei 
from  prescription  ;,  but  that  the  arrest ra€ 
its  preference  in  qonsequenqe  of  the  actio 
insisted  in  for. five  years..  ,A  process  of  m\ 
ing  was  very  different,  ^pm.a  process  of  f 
as  it  was  r.aised  for  behopf  of  all  the  cred 
ever  the  nature  of  their  grounds  of  debt 
and  this  was  just  an  ordinary  action  wh 
prescribe  within  forty  years. 

The  Lord  Ordinary  repelled  tlic  object ij 
Co«r^  adhered. 


oomrg'  jpr  sBsfiKHf, 


«•» 


wbankjOrdhBtaxy. 
^Aiiehtady  Agejit. 
zie,W.  S.  Agent. 


Alt.  X^eay^  Alaltland.      Ri 
2).  Clerk.  * 


I  i,A 


FIRST  mVtSION. 

V.  ^ February  IS9Q. 

INGLIS  AND  CO]yitANY 

against 

WILLIA^  PAUL. 

siaNATiON.— Intimation.— Bankrupt, 
i^gnafton  of  €f  lease,  in  security  of  a.^aht^ 
zen  intimated  to  the  cedents  author,  but 
e  sub-tenants,  jptrior  to  the  deliverance  on  a 
or  sequestration  of  the  cedeiit,  and  posses^ 
)eing  had  by  the  assignee-^ound  not  to  he 
in  competition  with  the  statutory  trustee^ 

nas  1792,  the  late  Lord  Gardenstone  let  to, 
son  a  piece  of  ground,  situated  at  Stpqk- 
999. years.  In  1803,  the  Wilsons  granted 
ion  of  the  lease  to  John  MTarlane ;  and, 
'Farlane  conveyed  the  right  to  this  tack  to 
llliam  Maxwell  Morison,  by  a  couti;act, 
te,  latter  l;>ecan)e  bound  to  pay  an  annual 
f  L.26,  and  to  erect,  within  a  specified  time, 
r  the  value  of  L.IOOO. 
Br,i%:l8i!3^> Mf  JMorison  (wjiol^j^d  ent^ed 
rship  in  building  Bpeculatioi|ff  vith  Paxid 
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P«uk 


Tack.       ■ 
BankrnpL 


*^^^J^  3i(bkg^       b<i*kter  in  Edinburgh)  upon  o 
B^an^ct^sl   cjpedit  from   M  Inglis   and   Coii 

L.!10p(^'grantMiaA  assignation  of  this  tae 
&iTOiu%ia fleoBTtfy ;  and  of  thia  assignation 
wn^biade'to  M'Fariaiie,  as  principal  tacks 
this  time^  part  cf  the  subjects  assigned  was 
bfJolm  Howan  under  lease  from  Mr  Moi 
the  tesigHation  was  not  intimated  to  hini**^ 

In  1818,  the  other  buildings  contracted 
tompleted,  and  let  to  tenants,  from  whom 
were  levied  by  Mr  Morison,  until  the  peri 
bankruptcy  in  1819 ;  but  the  assignation  ha 
intimated  to  them  at  this  time.  In  August 
questration  was  awarded  against  Mr  Moriso 
Paul  was  chosen  trustee.  On  the  1 8th  at 
September  following,  Inglis  and  Conipauy,  w 
f^ entering  into  possession^  intimated  the  a 
tl>  the  sub-tenants ;  and,  on  the  4th  of  Oc 
PottFs  election  was  confirmed,  and  the  ordiui 
of  adjudication  pronoimced  in  his  favour. 

In  these  circumstances,  the  right  to  the 
ifigyOf  consent,  been  sold,  Inglis  and  Com 
ia>  a  clftim  of  preference,  which  the  trustee 
*  in  respect  that  the  assignation  of  tlie  leas 
f  completed.*  tf^.^  *|f  f  ^ 

)  Inglis  and  Company  brought  this  jndgmi 
the  Coui't  by  petition  and  complaint ;  and  s 
cases  were  ordered. 
^?r.".'  ■•■  /-  ;  •   ■      -  •■  "t^r4i' 

.tiJRfeircferf&(rIng;lis  and  Company-^^1.  Tl 
itrittch  Air  Moirisop  had  in  the  lease  in  qu 
ihgi^oleifljr  asssignable,  that  assignation  wi 
ifltitBatidBi>  ta  the  principal  tenant,  conip 
mode  effectual  as  a  security  to  the  claiman 
9ttms  advanced.    To  hold  that  actual  po^ 


^ff^i^(pi^/mrmw^ 


m 


lifir^p^irtf  0^ra  commbtciumBs  k^  i^ 
JWTa4aiQaii&  of  xeUef  under  <teniporairy^di&^' 
•  Viewing  the  lease  as  a  perooiial  conlimst;  t^o^t 
le^a  right  is  eompleted  by  iiitiinatioli ;  Ef^k  f^l^^^ 
3,  4,  and  &.  And  this  IntimaAlan  ougW  to^'*''*^^ 
to^  the  cedent's  authw^  u  e,  ia  the  gieilezBl 
the  landlord;  Wallace  v.  Campbell,  1 6th 
r  1750,  Bem^Dec.  (Mor.  2805)v  YeonHan 
;,  fid  Feb.  1818 ;  or  to  the  principal  tenant 
^  lease  is  held  of  him;  Hardie  Douglas  v. 
sditoro,  6th  June  1794  (Mar.  ^909)  ;  L^d 
Speech  in  the  case  of  the  Eari  of  Breadali^ 
iiflsdl;  17th  June  1825.  >.i 

supposing  the  assignment  not  to  have  h&^ 
effectual  by  the  first  intimation,  it  wa8  4KXtn> 
the  second  intimation  to  the  sub^tentemts ; 
itiHiation,  although  posterior  totheawiard^ 
e>  sequestration,  was  prior  to  the  eliscti4)it  6if 
«,  and  to  th^e  general  decree  of.  adjudiaitioa 
le  estfllte  in  him;  and  it  formed,  thorefbre, 
pediment,  which  prevented  the  retrospective 
;he' decree ;  for,  although  the  statute  decl^uvs 
deeree  shall  operate,  as  of  the  date  of itihe  first 
oe  on  the  petition  for  sequestration;  tlpiifltjoan 
I  where  no  mid-unpedimeut  ocituss  4b  jaler* 
effeot.    >  ■  "u-^:.>  ?>■;[; 

^toft  the  trustee-~l.  The  contract  of  lease 
otK  a  f%t%mA  and  a  i^eal  rigbt  iipoh th^4»i!ttot. 
his  staking  p6s0es^ion,itdsper9onM  rbfat^afijor 
eeomes  ireal^  WSiett  it  is  thus  conipietedoin 
thiof  4fae  teoairt,  itcan  only  be  tmnsfBfMllqr 
oo^foUdwed  with  possession  l^iih^>aMgAfe); 
^^  ^  JtotA  vii  »,  4 ;  <^Rosi*  ImMk,  #06 ; 
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PauL 
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*slli^  ^^^^  ^^'  *•  61,  4th  edit  and  p.  66,  5th  e 

i^^^^co.^^^  t?.  CampbeU,  I6th  Nov,  1750,  KilL  (M 

Syine's  Trustee,  Petitioner^  23d  Mpy  1806  {. 

1,  Tack,  No.  13) ;  Brock  v.  Cabbell,  29tli  N 

Russell  V4  Earl  of.  Breadalbane,  3d  July  182 

dat6  of!  the  dequestration,  therefore,  the  rig 

claimants  remained  personal  and  incomplete 

Intimation,^  again,  being  but  a  substitute 

session,,  can  only  be  admitted   to  supply 

whereactual  po^ession  is  impossible  ;  and  th 

is  bound  to  do  every  thing  in  his  power  to  ] 

the.ordinary  mode  of  cpnapletlon.     But  thi 

dKme  in  the  present  casie ;  for,  supposing  tha 

jects  did  not  admit  of  actual  possession  by  the 

they  ought  to  have  intimated  their  assig 

Rowan,  the  ^ub-tenant,  who  was  in  possessii 

of  the  subjects  at  the  date  of  the  assignation 

to  the  other  sub-tenants  when  tliey  after 

{possession  of  the  new  buildings  which  wer 

Intimation  to  the  cedent's  author  (whether 

cipal  tenant  or  the  landlord)  is  in  no  case,  jtM* 

valent  to  possession  ;  for  it  partakes  in  no  wj 

puUicity  which  gives  possession  its  perfectin 

Stair ^  ut  sup. ;  BeWs^  Com.  i.  67-     The  sou 

the  judgment  in  the  case  of  Yeoman  t;.  Elliot 

doubted;  and,  besides,  there  were  tertaiii  ac 

in  that  case,  were  found  to  amount  to  completi 

do  not  occur  in  the  present,  and,  particularly^ 

^  the  assignation  in  the  rental -hook  of  the  ] 

and,  with  regard  to  the  case  of  Lord  Bre 

there  was  nothing  in  the  opinions  delivered  i 

of  any  idea,  that  intimation  to  the  landlord  w 

sufficient  to  complete  the  right.  See  Opinions 

Glenke  and  PibnUly  in  the  final  report  of 

3d  July  1827,  Fac.  CoU.  n  .  t  ^ . 


CRDURT  OF  flB8S0N. 
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b  right  6f  the  daitnalnts .  b^ing  thus  incofli-^^^^wa. 
;lie.diite  of  the  sequestrataob,  the  subjects  ^^  jj^Qh^^^c^ 
in  consequence,  and  by  force  of  the  stattite,  ^'  ^^^L 
b\y  vested  in  the  trustee  from  the  date  of  Tack. 
delirerance  on  the  petition  foi:  sequestration ;  j^^^ 
III.  cb.  137,  §  18,    The  main  piurpose  .of  sani^pL 
€88  of  sequestration,  as  prQvided  by  this  act, 
zvare  the  property  of  the  bankrupt  for  the 
behoof  of  the  creditors,  free  from  all  legcil 
I  or  voluntary  securities,  as  at  the  date  of 
deliverance  on  the  petition.    But,  at  this 
assignation  in  favour  of  the  claimants  was 
completed ;  and  there  was  nothing,  there* 
>revent  the. retrospective  eflfect  of  the  adjudi- 
i  favour  of  the  trustee.   It  is  a  mistake  to^  say 
intimation  to  the  sub-tenants  between  the  date 
equestration   and.  the  trustee's  adjudication, 
%  mid-impediment  to  the  completion  of  the 
right ;.  for  the  statute  declares  that  the  a^sig*- 
lust  be  held  to  be  of  the  date  of  the  intima^ 
t,  before  this  was  made,  the  sequestration  had 
irded  ;  and  ah  assignation  by  a  bankrupt,  af^- 
sequestrated,  is  clearly  incompetent;  Selt*s 
434. 


the  view  of  obtaining  the  opinion  of  the  other 

t^e  following  questions  were  submitted  to 

rdehips  :^^ 

iiether  the  assignation  by  Mr  Morison  in  fa^ 

tJie  petitioners,  Messrs  Inglis  and  Company, 

plete  as'at  the  date  of  the  sequestration,  in 

mcc  of  :the  intimation  made  on  the  13th  day 

mber  1^17?*        . 

bether  the  same  was  effectually  completed  by 

nation  made  upon  ISth  and  -23d  Septemb^ 
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M Feb.  ilf^rXj^l^,  Jf)^!^^  to  the  sequestration, 

to  the  SM^t  pf .  coiffifmatiou  and  decree  of  ac 
inr  jfavouf  of  the  trustee  2 
;  3.  WJietlier,  supposing  the  said  assigna 
effectually  completed  hy  eitlier  of  the  abov( 
ed  intimations,  the  right  of  Messrs  Inglis 
paoy  liiid^rit  is  preferable  to  that  of  the  t 
der  the  said  decree  of  adjudication  ? 


Infflis  and  Cp*  / 
«.fatil. 


Tack. 
AstignaHon. 

Manktvpt 


The^  Lords  Ju9ti€e-Clerk^  Glenlee,  Pitm 

dpuvbank,  ^'K^ue,  Meduyn,  Corekoujte, 

^,  returned  the;  following  joint  opinion:— 

of  law  is,  that  real  rights  are  completed  b) 

In  feudal  subjects  this  is  accomplished  by 

symbdlical  delivery ;  and  in  subjects  which  i 

ipit  of  sasine,  by  giving  natural  or  civil  i 

TackSf  in  one  respect,  are  personal,  and,  ii 

real  rights.     In  a  question  between  the  lai 

the  tenant  or  his  assignees,  they  are  person 

therefore,  in  a  competition  between  two  ban 

onerous  assignees,  the  landlord  is  bound  to  i 

\i[^o  first  intimates  his  assignation  (which  i 

of  completing  a  personal  right)  and  to  put  hi 

aession  accordingly.     But  in  a  question  wit 

gular  successors  of  the  landlord  and  the  ten 

assignee,  a  tack  is  a  real  right  by  force  of  tl 

1449  ;  and  therefore  it  is  incomplete  unless  p 

natural   or  civil,  has  been  attained.     This 

founded  on  general  principles,  seems  fully  i 

by  the  authorities  cited  in  the  revised  ca.* 

]PauL     The  decision  in  the  case  of  Yeoman 

^  Foster,  3d  Feb.  1813,  on  which  Inglis  i 

pawy; rely,  may  perhaps  be  justified  by  the  s 

i^fl^iph  pocwned  ^  in  it ;  but  some  of  the  obsi 

wUcih  am  stptcd  in.  the  report  to  have  fallen 

Bench,  appear  to  be  of  questionable  authorit 
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;  be  admttted,  that  some  inconvenience  may  ^®  ^^^  rt»- 
(1  this  doctrine,  where  a  tenant  assigns  his  in^nTIirc 
ining  to  remain  in  possession  himself  as  sub-"-  i^ouL 
his  assignee.     Perhaps  it  may  be  removed  j^^^l  ^ 

signee  taking  and  recording  an  instrument  ^**t^n«*ioifc 
lion,  and  then  granting  a  sub-lease,  specify-  Bankmpt, 
me  at  which  possession  is  re-delivered  to  the 
t,  and  his  entry  takes  place.  But,  at  any 
meral  principle  of  law.  must  not  yield  to  a 
•  inconvenience,  which,  if  it  exist,  should  be 
by  legislative  interference.  In  this  instance, 
1  Company,  if  they  had  been  vigilant,  might 
ire  obtained  civil  possession, 
and  Company  claim  a  preference,  on  the 
hat  their  intimation  to  the  sub-tenants  be^ 
5  date  of  Mr  Morison's  sequestration  and  the 
adjudication  formed  a  mid-impediment  to 
letion  of  the  trustee's  right.  We  do  not  think 
argument  is  maintainable.  In  terms  of  the 
TUpt  fiftatute,  the  assignation  must  be  held  to 
;  date  of  the  intimation ;  and  an  assignation 
lukrupt,  after  he  is  sequestrated,  is  clearly  in- 

It.  .^a-TM'. 

^e  of  opinion,  therefore,  that  the  deliverance 
ustee,  rejecting  the  claim  of  Inglis  and  Com- 
eorrect. 

pinion  of  Lords  Cringletie  and  AUoway  was 
terms  : — ^We  concur  in  the  foregoing  opinion, 
^  the  following  explanation.  We  conceive 
tmnee€6sary  to  express  oiu*  sentiments  upon 
^f  •  Yeoman  t?.  Elliot  and  Foster,  because  we 
[M  this  J6  iiot  applicable  to  the  present.  We 
ftt  M^ssj^b  lilglis  6ught  to  have  intimated  the 
ilfcttC'&'^eit  fkvoar,  not  only  to  the  landlord, 
^  perk^tfirom  wlipm  &eir  cedent  obtained  the 
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2?^®^- ^^^- lease,  but  also  to  every  i^ub-teiiant.  It  i 
inriis  andCa^^'  ascertained,  that  there  waa.  one  sub-teniati 
at  the  time  Messrs  Inglis  obtained  their  : 
afterwards  the  whole  subjects  were  sub-ten 
for  two  years  possessed  by  persons  to  whoi 
rison  had  let  them,  and  from  whom  he  u 
rents ;  yet  no  intimation  was  made  to  any  ( 
Intimation  after  the  sequestration  was  i 
late  and  ineffectual,  in  terms  of  thestatut 
III.  c.  187.  This  attempt  to  intimate  to 
tenants  shews  the  sense  of  Messrs  Inglis  of 
negligence  in  having  omitted  to  make  inti 
their  assignment  during  two  preceding  year 
tbe  measure  was  necessary  to  complete  thei 
On  the  whole,  we  think  that  the  assignm 
lease  was  not  effectual  to  give  a  preference 
Inglhi  and  Company  in  competition  with 
son's  other  creditors. 


When  the  case  came  again  to  be  advised  1 

opinions^  LordBalgrny  observed — That,  ac 

the  law  of  Scotland,  a  lease  gave  nothing  t 

ant  but  a  personal  right  to  the  lands  or  othe 

let.     It  might,  therefore,  like  other  person 

be  made  iht  subject  of  an  assignation,  p 

contained  a  power  to  this  effect ;  and  sucl 

tton  would  be  perfected  by  intimation  to  the 

or  author  from  whom  the  right  flows.     No 

timation  was  required.     The  sub-tenants  hai 

to  do  with  the  conveyance  of  the  right. 

fore,  the  consulted  Judges,  in  the  opinions  wi 

had  delivered,  intended  to  lay  down  the  doci 

actual  possession  was  necessary  to  the  com] 

the  assignation,  his  Lordship  could  not  acq 

that  doctrine.     It  was  true  ttiat,  to  ft  certai 
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racterwas  conferred  xippn  a  right  of  tack  ^Feb.i8M. 
tute  1449,  in  so  far  that  the  tenant  who  had  jngiis  and  Co, 
possession  of  the  lands  was  protected  against  '^^  ^*"^' 
quiring  the  property,  until  the  contract  ex-' Tack. 
tut  the  nature  of  the  right  remained  thej^f^^' 
was  truly  a  personal  right,  and  might  be  ^ankrupL 
conveyed  by  an  intimated  assignation. 
^gard,.  again,  to  those  cases  in  which  it  had 
1  that  assignations,  which  had  been  made 
ssessionCy  were  not  effectual  to  th^  assignee, 
upon  a  different  principle,   and  upon   the 
at  the  assignee  was  barred  personali  excep- 
iird  parties  were  thereby  led  to  believe  that 
continued  in  the  cedent.     But  this  was  an 
the  general  rule  being,  that  ap  assignation 
ijuire  to  be  followed  by  possession  in  order 
;e  it.  .  yT 

n-d  President  thought  that  the  opinions  of 
ted  Judges  were  substantially  the  samq^ 
1  had  been  delivered  by  Lord  Balgray,  and 
lid  not  in  tend,  to  lay  it  down  that  possession 
sary  to  complete  the  assignation  of  a  lease. 
TtUies  did  not  think  that  this  appeared  from 
of  the  [opinions ;  'and  entirely  concurred  in 
fallen  from  Lord  Balgray. 
Vaigie  also. thought  that  the  opinions  went 
,  of  holding  actual  possession  by  the  assig- 
[lecessary ;  and,  if  so,  he  could  not  acquiesce 
He  regretted  that  the  determination  of  the 
ise  could  not  be  delayed  until  the  case  of 
.  Brock,  which  had  been  remitted  by  the 
Lords  to  the  Second  Division,  could  alsQ  be 
In  that  ease,  he  had  formed,  and  was  ready 
L  opinion,  but  would  not  occupy  the  time  of 
at  present 
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Inglis  I 
«.  Paul 


j6Feb.  i82f.  J%e  f^f^i  *  find,  in  terms  of  the  opiii 
lisMidCo.*  coii8ultpflT|ji*ig^»  that  the  deliverance  of 
*  rejectiogj  the  claim  of  Messrs  Inglis  anc 
j>^^  ^  is  corre^ 5. Therefore,  dismiss  the  petitio 

/iS^wJi!^     *  plaint,  and  decern  ;  and,  furtheTi  find  th( 
BamJmtpL       «  eTS  Ij^able  i^  expenses/  &c,     ^^^f^^^jf  f , 

For  Inglis  and  Co.  Bucfmnan.         Gairdiier  and 
W.  S.  Agents.  For  Mr  Paul,  the  Tmsi 

Fac.  (Moncreiff)^  HamiUon  Miller^  Geo*  Joa 
c      Lang^  W-  S.  Agent.         H.  Clerk, 

Id  ^ 
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SECOND  DIVISION. 


26  Fehrui 


MONRO  AND  Others,  Trustees  of  JIe 

LYON- 

Cautionee. — Executor. — When  two  or 
cutors  have  confirmed^  and  intromifted  wi 
/ects  qf  the  deceased,  and  one  of  them  t 
dies,  it  is  necessary  to  discuss  ike  represe 
the  deceased  executor  as  well  as  the  surv 
to  have  decree  against  them  all  before  an 
he  raised  against  the  cautioner  in  the  cor 
on  his  bond. 


The  Revereild  Robert  Arthnr,  and  Mary  T 
wife,  executed  a  niutual  disposition  and  settl 
which  they  conveyed  their  whole  means  and 
the  survivor  in  liferent^  and  to  Mrs  GaUii 


ers  (the  chUifwii  ofMt  i^i^ 
je)  equally,  in  Tm  J  Aii*  tte'iki^V^^ 
xecutor.  By  a  (Sodidl,  R(Acfrt  Art&tu?;  ffe^X^J^^ 
sons,  was  also  appointed  iekeditbr^  to  M^^ 

Tend  Robert  Arthur  died ;  aind  hi»  widow 
[firmed  his  testament  in  the  Commis^aiy 
I  of  Ross,  as  his  sole  executors  nomiaate^ 
ntory  for  the  sum  of  L.S9£^v  lis.  Sd. 
autioner  in  this  confirmation,  and  JgiMited 
be  usual  terms,  *  That  the  said  sum  of 
la.  Sd.  contained  in  the  said  testament  te^« 
'  of  the  said  Robert  Arthur,  .&c.  shall  be 
and  forthcoming  to  all  parties  haviiig  in- 
'ein,  as  law  will;'  and  the  said  Mrs  Mary 
Arthur  and  Robert  Arthur  became  bound 
cautioner's  relief  in  the  premises, 
ur  had,  by  the  settlement,  the  sole  right 
?st  of  the  sum  thus  confirmed  during  heit^' 
ncipal  sum  of  L.2000,  which  was  contain- 
v^entory,  was  uplifted  during  her  life  ;  and 
org  signed  the  discharge  for  it.  It  was  al- 
lat  she  signed  receipts,  and  granted  authd- 
:0'-executor  to  uplift  certain  sums"  of  iai*- 
[lend  which  were  due  to  the  deceased,  and 
1  the  inventory. 

s  Arthur's  death  in  1826,  Mrs  Gallie  he- 
'd to  a  fourth  share  of  her  father's  execU- 
i  1828,  the  trustees  in  her  marriage  con- 
an  action,  and  obtained  a  decree,  againnt 
linr,  junior,  as  sole  surviving  executor,  for^ 
1  interest  and  expenses.  Diligence  wai« 
lis  decree;  but  nothing  having  been  re- 
der  it,  the  trustees  brought  the  present 
isttyon,  the  cautioner  in  the  confirmaliori, 
Ss  : 


rs 
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96  Feb.  iei».  ^  iQQiKiiei  good ;  tha  sum  iat  tiviMcb |d«tM 
Monroe  Ac^.t  .takea  a^ifiitettdi^  flRMrriTiiig  ezecuftor.  1 


lijon. 
CaufionsTf. 


iTheidefeftdw  |dtodBdv  as  a  dihtorjr'd 
the  decree  against  Robert  Arthur  was  i 
sespect  neitber  the  executors  of  Mirs  Artb 
parson  as  xepses^tihg  her,  were  xtlade  pi 
tictioii« 

The  Lord  Ordinary  pronounced  die  foU 
lottvnlt^'-^'  In  respect  that  the  late  Ao 
'  asd  Mrs  Mary  Turner  appointed  tvm 
^  both  of  whom  were  confinned  as  such  1 
liiissary  of  Ross,  and  the  defender  becai 
for  them :  In  respect  that,  wiien  the  pw 
their  action  against  the  defender,  Rofc 
junior,  the  other  executor  was  dead,  i 
office  did  not  descend  to  the  ivpreseiiti 
deceased,  bat  aocreaced  to  the  snnrm 
(see  Ersi.B.  iii.  tit  9,  f  38);  aod  the 
belled  that  the  surviving  ezttcutor  haul 
with  more  than  equal  to  the  payment  g 
and  obtained  decree  in  terms  of  the  lib^ 
been  extracted,  and  the  surviving  execu 
discussed,  and  this  action  has  been  bro 
the  defender  as  cautioner  far  that  eaoeeut 

*  the  action,  and  repels  the  second  dilal 

*  that  the  representatives  of  the  other  ex< 
^  not  been  also  discussed,'  &c. 

The  defender  reclaimed,  and  pleatkc 
though  it  oftight  be  true  that  a  creditoi 
stitute.  his  >ddbt  against  the  estate  of  > 
by  an  aetSon  against  the  surviving  ete 
without  calling  the  irepresentadves  of 
executor,  Who  do  tiot  succeed  to  his  c 
is  the  case  contemplated  b3r  IVir  Ersi 
passage  referred  to  by  the  Lord  Ordinar} 
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tpon  himkoaAof  cmiimiirtitiarr^lMt^vea^^ 
xtnfimed  end  intrbaliM^  witk  Hie  estate^joi^ 

D*HIad  to  thal)eii6fit  of  dieeas^iaD^  aiidlMid 
all  tbe  prbicipal  parties  for  whom  thq^  be-< 
1;  Brsi.  B.  iii.  tit  8,  f  «1^  iSifatr,  B.  i; 
Mid  5 ;  Scroggie  v.  Congtable  of  Dundee, 
1610,  FoliIHct.(Mor.  8587);  Arndt  r. 
^  Iftii  Feb.  1623^  Durie  (Mot.  8586) ; 
Fisher^  10th  Nov.  lQ92,Fcl.IXcL(Mor. 
idttne  r.  Monteith,  24th  July  1662,  Stair^ 
IB)  ftnd  Swinton  i?.  Maxwell,  l4th  Bee. 
\es^:(Mar.95%l)\  Braum'9  Sup.  7»Lil.  pj 
bB^ieue  itf  Rocfaeid,  5th  Dee.  1628,  Zlnf^ 
tf))^  the  executor  had  been  akeadydsectu*^ 
k  <wbs  Jor  that  reason  that  the  CouH  found 
alsyrito^oall  his  representatives ;  jS/otr,  B.  i.^ 
\     See  also,  Anderson  r.  Wood  and  Borth-s 


Boecs  OMttPtftm^That,  where  no  special 
n  was  alleged^  or  could  be  proved,  tike  re- 
168  of  a  deceased  executor  could  not  be  lia^ 
rdahn  against  the  estate  of  the  defunct; 
le  oflSce  of  executor  always  accresced  to  the 
executors,  who  were  alone  liable  for  all 
faslkilBriedtate,  except  in  so  fiur^as  it  idould 
thatflibe  repraBeatatives  of  a  deceased  eoEe* 
laken  Bn)r>  part  of  the  estate  through  dmr 
)8.S;fr»r»  Bri.  tit.  «,  $  50  iErskiBi  ilL  tit  9^ 
-OM  9<^«imicdMh4th  MarciL  liSAB,  Boons', 
fff)^  JbovatJ9w  Fraaem, f«6lfc  Eebi  1567,  Jfe^ 
rt88(7fr)  vLenbolc  €?.  Clelland,  SOth  Fek  1 627, 
(w\  8879) ;  and  Yi)ung  v.  Miuray,  26th  June 
Ss  2 
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Ljon. 
Cauiumsr, 


MoMtJ  &C.  V.  the  imrs«er»<iid  mot  allege,  And  could  not  ]^ 
troipission  with  the  estate  by  Mrs  Arthur ; 
therefore,  they  could  not  get  decree  against 
catdrs ;  and  that  they  were  not  bound  to  bri 
tion  in  which  they  could  not  be  successful,  i 
tke  purpose  of  founding  a  claim  against  the 
who  was  bound  by  his  bond  to  make  the 
firmed  forthcoitatngtoall  c<mpemed ;  JBh>tn 
sis,  p.  612  ;  Leitch  f'.  Balnamoon,  4th  F 
iHirie  {Mar.  8844),  and  Pool  r.  Morrison^ 
1628  (Mar.  3847.) 


I     t 


TTie  Court,  on  considering  minutes  of  th( 
ties  in  law  applicable  to  the  idbore  prctifla 
fence,  imanimously  retailed  the  interlocutor 
against,  and  found  that  the  pursuers  were 
call  and  discuss  the  r^resentatires  of  tfai 
executor,  Mrs  Arthur,  before  they  cotih 
against  the  cautioner. 

The  Lord  Justice-Clerk. — On  eonsiderii 
nutes,  I  remain  decidedly  of  opinion  that  the 
tatives  of  the  deceased  executor  must  be 
This  is  a  question  with  a  distressed  eauti 
quite  different  from  an  action  of  coiistitutioti 
surviving  executor. 

Ijord  AUoway.-^!  thought  this  a  questic 
importance,  and  was  anxious  to  examine  thf 
ferred  to  on  both  sides;  but,  on  cosEsid^iii 
nutes  and  authorities  quoted,  I  am  cteariy  b 
opinion  with  your  Lordship.  When 'on  act! 
stitution  is  brought  against  the  estete^,  it^  i^ 
cessary  to  call  the  surviving  executors;  but, 
tromission  is  alleged,  the  heir&  of  decktsed' 
must  be  called.  '  * 

Lords  Clenlee  and  P//»«//y  conciurerf. 
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MKnaiy,  CVwi^iIMa        Act.  Shtn&i  Mtmto:       Alt 
;entfi,  T.  Clerk.  .     ,., 


SECOND  DIVISION. 


XCVL 


26  Febrmry  1829- 


AGNES  HAMILTON  or  HOTSON 

against 
Uld,  Trustee  on  the  Sequestrated  Estate  of 
Cjsuub.l£s  Walker. 

IN  Sjbcurity. — ^Diligence. — Aper^amhold^ 
an  /i^tabf^  hendfWith  a  clause  ^  sale^  in 
Hif  of  future  advances^  htU  not  pretending  to 
advquced  thewkqle  sum  contained  in  the  bond, 
t  entitled  to  bring  the  sulyect  to  sale,  under  the 
T  contained  in  his  seairity,  withottt  haping.ob^ 
d  a  decree  constituting  and  aseertainiiig  the 
i^tqf his. debt. 

\  Hamilton,  with  the  eonseat  of  her  hus- 
j^ranted  an  heritable  bond  for  L.900,  over  a 
roperty  belonging  to  her,  to  Charles.  Walker, 
as  intended  as  a  security  for  future  advances ; 
^  whole  sum  afterwards  advanced  by  the  credit 
not  e^oeeed  JU300* 

ier  afterwards  became  bankrupt ;  and  Paul 
pointed  his  trustee.  The  subject  over  which 
curity  extended  was  of  small  value ;  and  the 
»iouers  authorised  the  trustee  to  discharge  the 
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se  Feb.  1829.  claim,  upoa  receiving  L.lOO ;  but,  failLng'tl 
HotMmwT  ^^  ^^^^^  ®^^^  within  one  month,  the  trustee 
pauL  ed  to  proceed  with  a  sale  of  the  property  i 

^^:  This  offer  not  being  complied  with,  the 

ceeded  to  advertise  a  sale  of  the  proper 
Hamilton  presented  a  bill  of  suspension  a 
against  this  proceeding,  which  the  Lore 
paased  without  caution  or  consignation. 

Paul  reclamed^  having  already  restrict* 
to  L.300,  and  consented  that  the  bill  shou 
upon  caution  only  for  the  expenses  of  pr< 
the  Couri  unanimously  refused  his  note,  i 
to  the  interlocutor  of  the  Lord  Ordinary. 

ZiOrd  AUoway  said  that  the  bond  was 
the  statute  1696^  c,  5,  and  could  not  be  th€ 
of  summary  diligence. 

Lord  Gienlee. — The  creditor  admits  i 

not  advanced  the  whole  sum  in  the  bond  ; 

no  decree  constituting  his  debt,  or  asce 

amount.  ^  w<V 

'   The  Lords  Justice-Clerk  and  PitmiUy 


Lord  Ordinary,  Ncwion,  Act.  Cocklmnu 

smi.        John  CuUen  and  Charles  Fisher^  j 

Clerk, 

iiA  )b  l0  (tdH^  all? '  III  iibr 

iistaui  ttnltftflj  nfff  ,ir6£rcrj^T   :  f  n 
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26  iFWrMV!3i»  laao. 


NCIPAL  AND  PROFESSORS]  <ftFi7S£ 
D  COLLEGE  of  St  SALVATOR  and 
NARDS  OF  St  ANDRE Wa 

against 
Be  JAMES  HUNTER,  Miniaiier  of  St 
r  Leoaanls, 

j^SBte« — Founds  that  the  wnigter  qf  a 
mrtly  uAAm-htrgh  and  parUf  landward^ 
tied  to  avumse  and  glebe,  aUhom^  the 
tne  m  CMmeskn  with  ^  eolh^ie^  ami  the 
vai^met  paidtmtofihe  temd^i)fthe  pameh. 

le  hospital  and  church  of  St  Leonardt  waa 

0  ar  college.  Fiom  that  time  oote  of  the 
r  the  collie  has  held  the  office  of  minister 
rch  or  pariah ;  but  he  never  drew  toy  of 
sf  the  parish.  In  1595,  a  stipend  \^as  as- 
the  minister,  by  the  Piatt  Commissio&eilSv 
beinds  of  the  priory  of  St  Andrews,  situated 
isbes  of  St  Andrews,  Cameron,  and  Leu^ 
h  has  continued  to  be  drawn  in  the  same 

\  ndnister  ever  since.  It  did  not  appear 
nister  had  ever  enjoyed  a  manse  and  glebe ) 
>8,  when  the  lands  of  the  juridry  of  St  Aj^ 

1  erected  into  a  temporal  lordship^  and  con*. 
16  Duke  of  Lennox,  the  eharter,  in  m^-t 

I  stipends  to  be  paid  by  the  lords  of  ei!ec<r 


J 


/ 


f 
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MF«b.i8e»:^jitii45)iihB^^JMi8^  sckhrmg  the  dureoat  ilk 
c^M^pfSt  >^^^^  ainaitions  pdrt&pidGiK 

^n^^  J^^pMd^pag?pMelto  Ite^^  piitiister  of  St  LeoUlL 


)    , 


Matae. 
Gkb9. 


V'CUm'^igiifficiBnte 'manaiane  et  gteba^^  apml  ( 
^  rcksiamiJ  aAxul^  fti  k  pFesentolioi];  bjr'ifae  K 
dmrdk  a#  ^@i  L»nat&  in  1680,  tilere  is^d^ 
of  «  H)iau^;anS  gtobe;  but  it  did  not  afipeaf 
o£  (JreinimstetaB  iuid  ever  been  possessed  of  i 
SHie^^  frefibyibsiy  of  St  Andfewa  bavlng^ 
ap|)liitatkmiDf  the  Reverend  Dr  Hunter,  m 
St  liooiiards;  aligned  him  a  glebe  out  6#i!ei 
belonging  -  to  the  Ooilege  of  St  Andrews, 
Doanded;  an  order  for  plans  and  speeificati 
smtdUe  ipanse,  the  judgment  of  Ihe'pnesb 
suspended  at  the  instance  of  th^  CoUega 

<P£npriferf  for  the  suspendi^s---^ 

Although  the  minister  of  a  proper  Cdvtm 
i&  entitled  to  a  manse  and  glebe,  St  LeonaM 
parisb  of  that  description.  No  authentic'ev 
been  MreMverdd  of  the  histc^ry  of  the  origj 
diurch.'  Bttt  &  would  appear  that,  before  th 
of  die  college^  it  had  been  a  church  attached-l 
pital  4^  St  Leonards,  one  of  tiiose  rehgious  fa 
tihed  for  the  su^ort  of  the  poor  and  of'  str 
wiueb  4n  general  a  place  of  worship  was  att) 
which  was  not  a  proper  parish  chiin^;  ' 
^  Ths'^duneRcfa  g€  St  Leonards  was  never  ^ 
sopportdl  IM  a  parochial  church.  Befon^tl 
ctfitfaii^^^celtii^e^  the  chaplain  or  preachers 
pitali^itaa^  in  sall>  probability^,  •  paid  out  of  tiM 
ofiiiielaiidibisfaop.  After  the  section  <^  t] 
of  I  Whldb^ite  hoqMtal'  and  church  of  St  Ledii 
av)part^<lbe  person  who  had' th^chaJige,  z 
€kratui9y  was  not  paid  out  of  any  parbchiati 
was  supported  out  of  the  general  reveni 
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idftomAatitiiiiB  iiie  fBMttuth^liekl  the^^^^  i^s^ 
ihtmysnfa6|ettiajinembra^Tif>|tli)8l^  ^°^o<^i^e^t 

tlie  H^rmatioiH  he^  redeived/ia;  pFoyJaion Andrews ». 

1     .       •     1  1      -I     Minister  of  S^ 

general  o  ecelesiastioal  t  nvemifi  j  linaec  the  Leonurda, 
Ht^thd  Commassioiu  of  Hatt^  iln  tbecouree  j^J^^^    i 
rl^eonante  came  to  be ;t6niiad  a 'paidsb,  and  GMfe. 
r urns  called  minister;  bttilbe duvge was 
evly  •  a  otnintrjr  parish^  m)f  -the  clergyman 
medial  minister*    The  raaaister  iieTer  re- 
lavision  out  of  the  teinds^  andxnetvw  Ud  a 
[^be.    It.is  not  sufficient  tiiatr^aidiafge  is 
nrii^  to  entitle  the  miniater  to  a'  manse:  and 
le  parochial  cfaaiges  of  evevjr  bu^h>  are 
o local  districts^. and  are  caUed  parishes ; 
f  the  ministers  are  entitled  ta  a  manse  or 
BS  their  stipend  arise  from  parochial  teinds, 
baVe .  become,  in  a  legal  sense;  propei^  pa- 
listers.'    ^    .  ,i   .    .,'  .\    . 

ege  of ;  St  Leonards  was  never  ereeled  into 
r  the  Teind  Court,  and  neveir  had  a  stipend 
It  af  thfi  parochial  teinds,  nor  did  the  minis- 
saw  any  thing  from  the  teinds  ^oi  ithe  lands 
Bb«  The  >a^iiiescence  «f  the  min&ter  in 
i  a  manse  and  glebe  affords  the  strongest 
m  that  such  a  claim  was  not  thought  ta  be 
ed,  as  the.appliciation  would  not  have  been 
^ectod,  if  any  of  the  dei^men  had  con- 
it  these  wee  any.  probubility  of  aaccesa.  In 
f;Sr  Anid  V.  The  Magiatratea  ef  Ayr,  and 
isea  of  the  kind»  the  question  was  whether 
m  if!^;iratttled  to  a  inimse;aiid  glebe^  his 
Ig  par^lK^^^^^^  ASd  partly  withitt  burgh ; 
vasiniHdouJIlt  iniaayof  thfeeeicsaesof  it  be- 
tet^l^pil  ipawish  ffor  lihich  theiaoeommoda- 
sDugbt^nthe;  minister! being  entitled  to  his 
rom  the  parochial  teinds.     That  is  not  the 


^ 
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^^^^'^^^coae  ndlhi  Bfc  LeooardB,  whikh  ^octtiirliie  i 
Qgi«ga^or8t»  between  this  ease  and  the  case  oSAff. 

Andrews  il 
Mi|)j«berofSt 


Mame, 


.  ]liinAsj8par%  landward  aokd  jmrtlj  iiritiij 
attd  dieiiraiiiaterlnsa  cure  of  souls,  aHhougl] 
latiDuiuKder  his  charge  !s  smalL  Stob  1 
erection  of  the  college,  the  minister  of  St 
was  an  ardinwy  parish  minister,  with  aeu 
This  affears  fiDom  the  eharter  of  eivctioii  ^ 
presslj  mentions  the  church  of  St  Leonards^ 
Hie  statutes  of  the  College  and  other  dociii 
that,  from  its  origin,  at  least  in  so  far  as 
traced,  Bt  Leonards  was  always  a  proper  pari 
altlwugh  the  cure  was  supplied  by  one  of  thi 
of  the  College  of  St  Andrews,  who  was 
curate.  And,  after  the  Reformation,  it  b 
ordinary  parish  church,  the  whole  lands  oi 
being  gradually  divided  into^  parishes  under 
of  parish  ministers, 

lit  is  true  that  the  provision  to  the  cleiig; 
somewhat  peculiar,  the  stipend  not  being  p 
of  the  teinds  of  the  parish,  but  out  of  the 
the  priory  of  St  Andrews,  situated  in  diff^enl 
but  that  does  not  make  the  charge  less  a  pa 
in  the  charter  of  erection  into  a  temporal  la 
iPiell  aa  in  other  documents,  thereiseatpies 
9f  tht  right  of  the  minister  to  a  glebe  ami 
Mtbough  there  is  no  trace  ef  any  ol  the  iliiiii 
ing  actually  possessed  thesci 

The  churdi  of  St  Leonards,  although  to 
e:0entiinix>jQftexion  wilii  thecoliegcv  is,  m 
bw  he^eii,  a  propel  paodsh  dnrch;  itnd)a9d|i 
Vtfftiy  ndihin  bui^h  and  partly^  landwtodi  > 
HnrNof.tibe  parish  atcdmm^  law,  aad^in  m 
with  the  dectsion  in  the  case  of  Dr'Auld  v,  M 


Ol»UmT  lOB^  ffiWHQN^ 


«W 


li  Jidfiass  (Fac  CoU.^  llOfl^  igBBtitW^^^;^^^^ 

Andrews  fH 
Minister  of  St 

igl^i  vKpoti  advismg  cafiee;  ccockusred  fa  ^pi-  i^naM«. 
StLemiaids,  4hoi^  partly  ^iiHiunibteghiif^^^ 
landnrardy  must  fw  coiisider^as  a  i<iK)|its^''^ 
4t]i^  therefore;  the  right  of  tbe  jninister 
rfltndglehe  must  be  reguhrted  b^  the  ded** 
I  case  of  Ayr,  abpve  referr^  toi 
vrf  rebelled  the  ipM^uB  o£  auspensioiL 


m9e^  Osjimrj.  For  Suspeiiflen^  SirJekn 

I       Waltfr  Cook,  W.  S.  Agent.       For  Charge^ 
son.        Renny  &  Hunter^  W.  S.  Agents.        M. 
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llh 


ar  Fehmm^  ISm, 


MARGARET  M'LAR^N 
BUIK. 


TiQN.— Stat.  1OT9,  c-  88.-1%?  curriMff 
)ne9tm(al  piw&etipikm,  under  this  staMe,  U, 
fmUfraimng  un  actkm  wMm  Aefhne 
rfiure  an  inecimpetent  cwtt 


OJ 


lEyaHdrfiarliier  pFoe6diure  m  dua  iautiM'iuM 
riiO^ied^liStli  fiavi  iSSS  (Nov  «  of  tbiff  vtSi) 
qMatidnta^hlGfa^ff  uudned  1i>  be-decldfed' .^tts^ 
m  atctwjit.iaii  finmiahkigB  ito  die  tkop  2hlii^ 
itb  eflihe/t«('ali  end  oh  the  IQth  January 
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«f  FA.  1829.  i^ai;srt'a^  ^jiv^d  frbm  tiie  triennial  presdri| 
McLaren  v.  Action  raised  on  it  in  1825  iii  the  court  of 
y^^'  of  Perth,  which  was  dismissed  as  incompet 

PreseripiUmr  gTound  of  Want  of  jurisdiction,  the  action  1 
go*.  1579,  e.  niaritSriie  naMre,  and  proper  exclusivefy'ib 

of  Adtniraltyi 

'    This  point  Was  argued  in  minutes,  in  wh 

The  tharger  pleaded-^I.  That  the  susspen 
previous  pleadings,  admitted  that  the  fun 
qiiestion  had  been  made,  which  proved  th< 
tiou  of  the  debt,  and  that  she  did  not  alleg 
had  paid  it,  but,  on  the  contrary,  defended  he 
other  grounds  of  non-liability,  which  wer 
pelled ;  and  that,  therefore,  there  was  no  r^ 
present  case  for  a  plea  of  prescription,  whic 
ed  upon  a  presumption  of  payment. 

II.  Supposing  the  plea  of  prescription 
competent,  it  was  elided  by  the  action  whid 
raised  in  the  sheriff  court,  on  the  account, 
term  of  three  years  from  the  date  of  the  1 
The  statute  1579,  c.  83,  only  requires  that 
of  debt,  &c.  shall  be  pursued  within  three  ji 
out  specifying  in  what  manner  action  shall 
or  requiring  that  the  pursuit  first  insisted 
successful ;  Bank.  vol.  ii.  p.  176,  §  52  and  i 
B.  ii.  tit.  7,  §  88  arid  89  ;  Stair,  B.  ii.  tit. 
It  appears  from  all  these  authorities  that  lii 
upon  which  the  interruptions  of  the  liegativ 
tions  proceed  is,  that  a  notification  shall  h 
the  debtor  of  the  existence  of  the  debt,  and 
tion  of  the  creditor  to  demand  it  withini '%': 
time;  Morri^  v.  Johnston,  21st  JuTy  16S 
(Mcr.  11,928) ;  Airisley  r.  tjladstones,  5th  • 
dPo/.  Die/.  Yilftr.  11,232);   IVf^r  v.   Latv 
Feb.  1678,  Stair  (Mot  :Ufi9%) ;  Scott  v.  B 
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o^,  iOik  Mtoch  1707^  Forces  (Mqr., ^6^^ 

last  case  seems  to  be  directly  in^pQiQ^.  i  ^    ;  j  , .      J 

.,  J      I  ^     ,      PreicripRom 

fiti^pwdet  angered— The  statute,  1579» <i^M\ ax^  - ^^'  *  ^ 
}t  operate  as  an  extinction  of  th^,  d^bt,.  bifj^ 

^  Ufqjtation  of  the  mode  of  prpof  ji^ow)^  to 
■suer.  It  ordains  ^  that  all  actions  of  debt/ 
claims  to  which  it  is  appjicabl^n  *  be  pm:^ued 
n  three  years,  otherwise  the  creditor  shall  ha,y^ 
^tiou,  except  he  either  prove  by  writ  pr  by,  the 
of  his  party.'  The  only  point,  tberefcire,  which 
3  for  the  Court  to  determine  is,  w^^th^  ,lihft 
etent  procedure  insisted  in  befpre  the  gheriflfiof 
!au  be  regarded  as  an  actiqn  pursued  ^.  foiT .  th.p 
claimed/  by  which  the  force  of  the  stati^tejcap 
^.  On  this  question,  it  is  maintained,  l^Ttot 
>ceedipg8  taken,  before  a  judge  confessedly  wkh* 
isdiction  are  totally  nidh  A  judge,  for  in^tpnce* 
erritorium  is  no  better  than  a  private  pei:s/>n, 

can  be  in  no  respect  di^erent  as  to  mpLtf:^^ 
B3^  eatffl  jurisdiciionem.  The  charger,  th£i^ 
m  be  in.no  better  situation  in  respect  to  hid.ac- 
ised  before  the  sheriff  of  Perth,  than  if  he  h^ 
ted  it  before  a  private  person  with  no  judici^Ji 
£r^:  Jt  follows  that  such  proceeditigs  e^pijqt;  b^ 
sd  3s  ^  an  a^ion  of  debt  pursued '.  in  termf  9f 
tute;  Cpr  ,ap  *  action  'is  a  d^i^ioM  r^Mlftrljf 
SLftd  4»8istsd  in  before  the  proper  ju^g^  n^  Si» 
,i§,  jrppprlyspeaJking,  posuch  thjog.  as.^9  W- 
t^9^  (9)^.thjerti;ie^ial  prescription  ^t^^l|,  ^.^Trhw 
tj^y^p^^p  o^  Wteriru4)tiflg.th§lp«geT.iprfftCftpt 
7itj^W^\  lyflflgingiftctiq^i  .t^ut  the  ^^i^^flnial  |}^^, 
^^^fffit  ,Jje, ,itttPrrMptQd|{  thpuglia. it?  ppp^^iOr 
%pj;fi^y^ntpi  .byi.wakiijg  fi^  ppppfrsJuUirlal  \4% 
Such  a  demand  prevents,  the  appUeaCjon  of 
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s7i^^b.i«M;|M^^fibriptimr  st  sH;  It  doe6  Bot  Joterrup 

M'Liretfl.'  <iffeot  of' catting  off  the  ^mewhidi'  is;  jpast 

Bulk.         ^  j^g  a  oev^*  era  ifrolii  whieh!  the  ^predtiri^iei 

Pr^geripHan.   Imt  it  pTeTeiita  th^  possibility  of  ever  4ip 

g|^  1 W,  *  pttrticular  preBcriptioo  at  aU  ;  foiy  if  tfce^ 

mand  is  properly  made  within  the  4hjM9  y^ 

be  feHow^  out  to  decree  at  any  time  with! 

of  the  negative  prescription,  whioh  can  a 

the  claim  afterwards.    The  curren€7  of  tl 

prescription  oannot  be  stopped  by  any  dei 

ever  formal,  which  is  not  made  by  an  actio 

proceeding,  by  which  payment  may  beeff 

forced.    A  demand  by  notorial  instrumei 

do.    The  retention  of  a  pledge  in  aecm 

Answer  the  purpose.    If  the  fitU^;ed  ered 

.  ^  produce  a  daim  for  fumidiiags/  accom] 

*  an  oath  of  verity,  in  a  process  at  the  ins 
^  tors  to  obtain  authority  ftom  the  Court  i 

*  pupil's  heritage,  this  is  not  suffickat  t 
'  the  tri^imial  prescription,'  as  was  decide 
r.  the  Earl  of  Errol,  9th  July  1812.  A  fi 
which  the  citation  is  irregularly  executed  « 
Campbell  r.  M'Neil,  19th  Jan.  1799  (Mt 
also  Baillie  v.  Doig,  Sd  March  1790  (Ma 
which  was  a  case  upon  a  bill  under  tfae» 
Geo.  IIL  which  is  analogous  in  its  proYis 
statute  1579*  The  whole  argument  for  \ 
proceeds  upon  the  assumption  that  the  : 
prindfie  of  the  tfiennkl  pieflcnptioarrji 
with  that  of  the  negiative  p^eateipkioH'ef  fi 
birt  thia  is  an  tiMer  fallacy;  Thie  trfbntii 
tioii  prc^BPidls  on  presitoption  <  of  ^jttyim 
ptakifiby  itirrlt  t)i*  oath  o£  party  4  wJbeneaa  t] 
pveaeriptioil  la  ^founded  opcfek  ahpMMA^ 
alter  the  lapse  of  foifty  y ewre,;  im  insupertih 
donment  of  his  claim  by  the  creditor.     It 
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th9  stiitute  1469,  -e.  adyvaHem  tke  ;q«di*oi;^*^^^ 
loir  ^  said  obligation  mthip!tliespaee^;t^  ^^ 

sars^  and  take  docuineKt   tbersupeii.V.  ^H^^^^^j 

nay  be  elided  by  any  following  >  jfBpijfiu  oi!  Pf^cripih^ 
niment  iipon  his  claiml^y  the  creditof^  witb^  ^'  *^^^'  ^' 
dieial  demand  whatever ;  and,  in  Alios  respect^ 
UNsteait  from  the  provisions  of  thr  statute 
cfa  require  that  an  action  shall  be  pui^ned/ 
fore  of  no  consequence,  even  if  it  were  tru^# 
Bospender  had  in  the  present  case  admitted 
botion  of  the  debt,  because  the  i^hatger  mlisi 
s  resting  owing  by  her  oath^  None  of  th^ 
ed  by  tiie  charger  apply  to'  this  prescription^ 
r  apply  to  the  negative  prescription^  dr  elsis 
Lcea  in  whidi  the  operatiofi  of  the  triennial 
m  was  found  to  be  effectitally  interruptiBd 
being  raised. 


M^^  wete  unanimously  of  opinion  thait  (jb<» 
!  of  the  suspender  was  well  founded;  and 
fore  suspended  the  letters  simpticiterv  and 
eases^e. 

ilenlee. — ^I  think  that  the  distinction  dvtt^A 
sptoder  between  the  long  negative  and  the 
preseriplions  is  well  founded.  I  doabt  much- 
Jiere  eaa  beany  proper  inten4>tion  of  die 
areaeriptiDn  introduced  by  the  statute  IdfSy 
1^}  the  same  sense  in  whit^'  i^  longer  pKr 
may  be  interrupted.  It  rather  apfi^ass  to 
blue  ^action  wMefa^  by  the  statute,  must  be 
tiiin  tiie  three  years,  must  be  the  vei^y  ma*^ 
iiich/tl|e  liarty^is  ultimately  seeking)  tip  pre# 
i^i  reooveiy  x)f  the  debt,  aud  which  mUst  bf 
Mul(lbihMix«d'Oist  to  a  siuscessfiilconckisioi^ 
Ifi  foyisey  meana^  he  abattdons^and  loses  ithe 
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Bulk. 
PreteripHon, 


87  Feb.  1829.  benefit  of  it,  he  ran  nev^r  after  fuiiiid  uj 
McLaren  v.  ^^^  pfocess  8S  an  intemiptiou  of  the  \ 
seription.  The  case  of  Campbell  v.  M*N< 
1799,  is  not  only  similar  to  the  preseni 
^-We,ft  great  deal  farther;  for  the  whole  questl 
ceeded  upon  the  assumption  tliat  nothing 
cial  demand  was  sufficient  to  interrupt 
prescription,  unless  it  was  an  action  whicl 
sisted  in,  and  followed  out  to  a  successful 
It  was  admitted  in  that  case  that  the  dcfe; 
only  received  notice  of  the  demand,  but  th 
the  summons  had  actually  been  served  upc 
in  consequence  of  the  formal  objection  t 
tion,  the  action  was  sustained  only  to  th* 
lowing  the  pursuer  to  make  a  reference  1 
der's  oath,  notwithstanding  the  service 
mons,  and  that  the  defender  had  actually 
Court  to  plead  to  it.  I,  therefore,  thkiJi 
the  suspender  well  founded.  It  is  said 
hi  her  previous  pleadings  admitted  the  eo: 
the  debt ;  but  that  is  of  no  consequence,  ev 
true,  for  the  charger  must  still  prove  re 
by  her  oath. 

Lord  Pitmilly, — I  am  quite  satisfied  wi 
ment  of  the  saspender,  which  has  tornpletel 
me  dn  the  only  point  now  under  disci 
whether  the  triennial  prescription  was  iiite 
to  speak  more  cbnrectly,  wliether  its  operati 
vented  by  a  eitsdoti  to  an  incompetent  a 
a  sheriff  in  a  purely  maritime  cause,  Ni 
considering  this  plea,  we  must  take  care  n 
it  on  pHndples  applicable  to  the  lon^g  m 
scription,  between  which  and  the  trienni^ 
tion  there  is  no  analogy.  The  former  pn 
a  pres\un])tk>n  juris  et  dejure  of  abandon] 
reliction  of  his  claim   by  the  creditor  ;  the 
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mmption  of  payment  by  tfce  debtor,  ^ich  cati  oiily ^^  ^„^^  '^^'^ 
►elided  by  Iiis  writ  or  oath.     Secdndlff,'We  milst  be M^r^nT^  \ 
pilatecl  entirely  by  the  words  of  the  statute  1979,  c.^^"^'- 
I>  whicli  ordain  that  all  actions  of  debt/to  which  tiiiy  Pressripthn,) 
iply,  must  *  be  pursued  wilhin'  three  years,  oflieTi  ^'*''  1570,0. 

the  creditor  shall  lmv€  no  action  unless  he  eithef 
prjve  by  writ  or  by  oath  of  his  party.'  THis  all 
fers  to  an  at-tioii ;  and  the  question  is  whether  it 
i beeti  pursued  within  thr^  years.  'NW,  i  prp- 
fldiflg  raised  before  an  iirccfhnpetent  eobrt^  and^ilter* 

Jeimrted  from,  is  clearly  ho  piu^t.i  It  datiubt 
-,  .y^iltd  an  action  which  has  been  pursued  to  a  con- 
fision. 

The  only  case  which  tends  to  raise  any  doubt  on 
I  mind  is  that  of  Corbet  v.  Hamilton',  20th  March 
r07,  quoted  by  the  charger ;  and  this,  if  it  were  sup- 
Sled  to  be  contrary  to  the  other  decisions,  AVould  pro^ 
Hy  not  be  entitled  to  much  weight.  But  I  may  re^ 
irk  even  as  to  that  case,  that  it  was  'a  question  on 
It  act  1669,  c,  9,  concerning  the  vicennial  prescription 
I  bobgraph  writings.  Now',  this'  statute,  although 
»rly  in  the  same  terms  as  the  statute  1579;  has  not 
tactly  the  same  phraseolgy.  It  provides  '  that  holo- 

h  missive  letters  and  holograph  bonds  and  sub- 
^uiptions  in  court  books  withbht  witnesses,  riot  be- 
ing pursued  for  within  twenty  years,  shall  prescribe 
mairtime  thereafter,  except  the  pursueroffer  to  prove 
fcy  the  defender's  oath  the  verity  of  the  said  holo- 
graph bonds/  &c.  Now,  though  these  words  are 
mr'miy  nearly  the  same  with  those  of -the  statute 

and  both  of  them  use  the  expression,  *  not  be- 
iog  ptirsued  for/  and  thus  require  an  action  to  be 

I,  Vet  there   is  a  slight'  distinction;   for  the 
1669  does  not  expressly  declare,  like  the  act 

that  the  creditor  *  bhall  have  no  action/     I  do 
•<»*»  however,    mean    to  say   that   th^  omission  of 
Tt 
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t7reb.i«».  these  words  should  make  any  material  i 

McLaren  o.    tween  them.     As  to  the  case  itself  of 

^^^'  Haufit^m,  I  may  observe,  that  it  appears 

prttviptunu   involved  in  s]$ebkltitaV^<l  'i^^^^^g^^^ 

^  U7Si  9.  ^^  distinctly  from  the  report,  except  i 

eoittpeAsatioxiWai  finally  sustained.  Thei 

bell  V.  McNeil  is  a  more  recent  and  a  f 

portant  precedent  in  th^  ^iM^eseat  questioi 

whole  matter,  therefoii^ey  on  attending  t 

of  the  fvtatute  1579f  I  am  ^Usfied  thi 

raised  in  the  sheriff  court  was  no  suffici< 

tion,  or  iaither  |HrevCTti(»t  of  the  ^foaMnci 

tioB. 

Jjord  Ju9iice^Clerh.''-^Ia  coi^bra3it)rw 
ef  the  interlocutor  which  we  have  alread 
in  this  cause,  it  is  clear  that  our  attenti 
be  confined  solely  to  the  questioo^  who! 
rency  of  the  triennial  prescripiioii  has  ^ 
by  raising  the  incompetent  action  in  the  i 
and  on  it  I  have  now  no  hesitation  in  a 
same  condiiaioB  witk  your  Lordships* 
ing  all  the  authorities,  and  particulsxl] 
Campbell  t^  McNeil,  I  do  not  think  the 
doubt  in  this  oaae*  As  to  the  constitutic 
even  thou^  it  had  been  admitted,  it  wc 
consequence;  for  the  statute  requires  ti 
prove  resting  owing  by  the  oath  of  the  d 
must  aofWf  Hhen&xres  find  that  there  lu 
terru^oo,  or  vather  no  bar  to  the  cui 
jH'escriptionfl 

Act  (for  Suspender)  D0qn  of  Fac  (Mmic 
Alt.  Sol.^Gen.  (Hope)  Shaw.  tV.  M% 
Dunca9i^  Agents.        T.  Cttrk.    ' 
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MILLIGAN; 

]SjiiCHANGKB.r-tJB^aefr40  ^  agaijist  the 
of  a  biU,  on  the  ground  of  noinrintimatum  qf 
\ur,^tikeaddre8$  ^thel^ter,  sentby poati^ 
^i/act^  hmwig  meniUmed^  a^  hu place  qf 
ywia  viUage  in  the  neigUlnmrhood  qfthat  in 
9^^a^lmlfy  resided^  altho9igh  the  letter  woe 
fiHreatedio  the  nearest  paatrtown  to  hath 


brangfat  an  action  before  the  ZBagistrates  of 
against  MilUgaaDL  for  pajniaseDt  of  a  biE  for 
ilrawn  by  the  defender,  and  indorsed  by 
a  pursuer.  The  want  of  diie  notification  of 
onr  of  the  bill  by  the  acceptors  having  been, 
pleaded  in  drfenee,  a  proof  was  allowed ; 
idence  adduced  by  the  pursuer  went  to  show 
ter,  written  fw  the  purpose  of  intiDlating 
leur  to  the  defender,  was  put  into  itfae  post- 
/astle-Douglas,  addressed  to  William  Mil- 
nch,  Dumfries.  But  the  defender  then  re- 
in Trench,  but  in  Stoop,  another  village  in 
bourhood ;  Dumfiries  being,  however,  the 
St  town  to  both  villages.  The  magistrates 
the  dishonour  of  the  bill  was  duly  notified 

Tta 
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27  Feb.  1829.  ^^  ^^^  defender,  and   decerned   against   I 
ment  of  its  contents  with  expenses. 

In  a  suspensjopv  of  ilip'^  judgment,  the 
nary  *  found  it  denied  by  the  suspender 

*  ^u>Q^|:  of  the  lijill  was  notified  to  him ;  ; 

*  sufficient  evidence  that  intimation  of  i 

*  was  duly  made  to  him ;  therefore  sustai 

*  sons  of  suspension ;  suspended  the  letters 

*  and  foimd  expenses  due.' 


15  irbour  w. 
Mtlligan- 


The  Court  unanimously  refused  a  rec 
It  was  observed  by  their  Lordships,  th 
enough  to  prove  that  a  letter  to  the  pan 
notification  of'the  dishonour  is  required  to 
actually  put  into  the  post-office ;  the  lettc 
addressed  as  to  insure  delivery.  The  add 
B9t  merely  an  insufficient,  but  a  wrong 
address.  Suppose  that  the  suspender  ha 
at  the  pofit-office  of  Dumfries  for  any  lett 
to  him,  it  was  not  reasonable  to  presume  t 
in  question,  directed  to  a  place  different  i 
in  the  neighbourhood  of)  that  in  whicl 
would  have  been  either  shewn  to  the  i 
claimed  by  him,  as  bearing  his  address. 

JLord  Afedwyfiy  Ordinary.         For  the   Char| 

WUliam  Ikdrynwley  Agent.  For  the  J 

iim.  (Hope)  GtUieSf  Lamant  Robert 
T.  Ckfk. 


»o.  wo,         OWRT  of  &H5S8IdN,  W9 

mBSTDinsioN.  ■•■  ■■ 

LEARMONTH 

against 

MORTON, 

|FM>c£8s. — ^Expenses. — ^Act  of  SEDimimT  6th 
[';  Pm.  1806.^— Stat.  6  Geo.  IV.  c.  Ii0:—When  an 
'interlocutor  (jf  a  Lord  Ordinary,  repeUing  apre-- 
'IMnarff  defenecy  and  finding  the  defender  liable  in 
Aeezpen^e^  incurred  thereby,  is  simply  adhered  to 
hjiAe  Court;  the  interlocutor  of  adherence  does  not 
Vettyy  the  additional  expenses  incurred  in  the  In- 
^''Utr^Hbuse,  unless  it  contain  an  express  finding  to 

^TOt  Lord  Ordinary  having  repelled  a  preliminary 
!*|l!b|ection  to  the  competency  of  an  advocatidn,  and 
%uid  the  respondent  liable  in  expenses,  in  respect  ha 
luid  intimated  his  intention  of  submitting  the  inter- 
locutor to  review,  a  reclaiming  note  was  presented 
k  the  Court ;  and  their  Lordships  (17th  Jan.  1829) 
ifiter  hearing  counsel,  adliei^ed  to  the  interlocutor  com- 
\  plamed  of,  and  remitted  to. the  Lord  Ordinary  to  re- 
mit the  cause  to  the  Jury  Court ;  but  there  was  no 
finding  in  their  interlocutor  as  to  dxpenses. 

The  auditor  having  refused  to  dlow  the  expenses 
incurred  in  the  Iinper-House,  the  advocator  objected 
to  his  report  on  that  ground  ;  and  the  Lord  Ordinary, 
in  respect  of  the  alleged  practice,  sustained  the  objec- 
tion, and  found  the  advocator  entitled  to  the  additional 
•xpcnws. 


i 
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28  Feb.  laaSj^  Against  this  interlocutor  the  responderil 
Lt  armo^f.  i^A plecu^d^^TliRt  thls  matter  had  been  put 
WLirton.  _,  footing  by  the  5th  section  of  the  statute  ol 
Prn'^^.  [tV.  c,  120,  which  rendered  it  imperativ 
AlitfSederuniV^^^>  in  r€|viewing  an  interlocutor  of  a 
6th  Feb.  isoe.  tiary  r^pelUnc:  a  preliminary  defence,  to  dij 
SiaL  6  Geo,  *'       't,      .  ,      ,  1      \* 

iF.  C.120.      matter  of  «penses;  and  that,  therefore, 

not  be  held  to  be  carried  by  a  simple  adh 
required  to  be  expressly  allowed.     The  a* 

*  that,  in  reviewing  the  Lord  Ordinary's 

*  and  adhering  to,  or  altering  the  interloci 

*  pronounced,    the   Court  shall  also  disj 

*  matter  of  expenses  relative  to  that  preli 

*  cussion ;  and  if  the  interlocutor  of  the 

*  nary,  repeUing  the  defence,  shall  he  adh 

*  interim  decree  shall  be  pronounced  for  t 

*  decerned  for  by  him,  with  the  additioi 

*  incurred  in  the  Court,  if  such  shall  be  a] 

The  advocator  objected  to  the  compett 
reclaiming  note,  in  respect  that  it  was  e 
clared,  by^the  act  of  sederunt  6tli  Febr\iar 
the  interlocutor  of  the  Lord  Ordinary  s 
repelling  an  objection  to  the  auditor's  repo 
final,  and  that  this  provision  of  the  act 
had  tk^vitx  b^n  altered. 

On  the  merits  he  maintained,  that,  a 
the  invariable  practice  of  the  Court  in  ord 
a  siip{d^  adherence  to  a  Lord  Ordinary's 
finding  exptoses  due  was  held  to  carry  th 
expenses  inchirred  in  the  Inner-House,  with 
presa  folding  in  regard  to  them  ;  and  tha 
lYieYit  in  th(5  Sth  section  of  the  Judicature  . 
intended  to  introduce  any  alteration  on  th 
taUished  practice  as  to  the  di-^posal  of 
preliminary  discussions. 
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Tie  Court  however,  *  in'Tespect  there  was  n6  find- "Feb.  i««t. 
'hgof^e  Court  relative  to  the  addiUonal  expenses  j^^^^^  ^ 
'is  gnestfpOt  Wtere^  the  interlocutor  of  the  L6rd^orto«*- 
'  Ordinary,  and  repelled  the  objection.**  proces$. 

'**  MjtpenteM. 

,      .  4etofS9d8rfm$ 

lavl  Qramaiy,  Meadowhank.    For  Advocator,  J,  Anderson.  6/»  Fei.  laoa. 
Alamder  Bearson, yV.  S.  Agent       F«r  ibe  Regpcudent, ^^  «,^ 
Cmmghame.     W.  WaddiU,  W.  S.  Agent     -&  Cleifc      ^^-^^^ 

C. 


SSCONB  DIVISION. 

No.  CI.  28  February  1829. 

AKIOIIISON,  CHILD,  and  CHILD,  and  Man- 

DATABY, 

ugainH 

POTT  and  M'MILLAN  and  ANDREW 

M'MILLAN. 

AsKESTHjENTw — Caxjtionbb. — An  arrestment  was 
*iMM{  jurisdidionis  fundandae  causa,  and  was  hosed 
iqm  a  Inmd  qf  caiiHan  beif^  granted  by  tke  agen^ 
^ikejbreign  debtor^  to  make  ike  Jkmis  Jhrthcom* 


*  the  Geiks  oT  Coiirt  lepoKtfid  tlvt  the  iract^ 
tfthejii&rtux«  mttj  had  sometlmeB  been  ts  alleged  bj  Hn  tdvocatar,  in 
fWMffiiiit  of  th^  old  farm  of  pnustio^  by  whicli  a  simple  adherence  was 
Udtocanj  Iimer-House  expenaeai  but  that,  latUrly,  upon  a  caretal 
ntJiim^  oft&e  Atii  aectloD  of  theaet  uf  Pailiamentrtiiey  had  oome  to 
te«fti^iinitttfaatiY.waft  sfocMiu^yin  the  caae  of  mt^locuton  on  prelim 
■favy  oijfi^ticfii,  where  it  was  intended  by  the  Court  to  gjlTs  additiooa} 
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*tfj^i?^ '  W  -•  «  ,i/i?fcp  1%^  ftftenbordSi.  n  \yQmtn 


r«Qn,  ^c;    ^WWihidiQttiwp^  Aedep€n40Me}^iie'aatio^Mdii 


,kaAbem  raised,  in  tbeme^ntim^  :  Am.wastmbm'. 


^rm(^<iu.  .  gfoi'P2ae%.  loQ9edi  the  cmdiifm  tohtmUed  detYiei^ 
CauHonct.  ^inst  kui  foreign  debtm\  and.  ufienioards  f^rtn&k 
t^  cmti&ner  tt^n  hi^bwdxto  maka^Ju^JwrA^ 
^^mi^ ;  after  fwmjf  pears  iit^oHon^  the  cmUttmer 
raised  the  ofyecOen  that  the  band^  b^ng  onl^  grant- 
ed for  the  purpose  <f  ho&ng  an  arrestment  jnvB- 
dictionis  fundandae  causa,  could  only  impose  an  cb- 
.  ligation  de  judicio  Risti,  and  that  no  action  (fjur^ 
coming  cmUd  he  brought  upon  it.  The  Court,  m 
respect  of  the  circumstances,  and  pariicularhf  efAi 
long  delay  t^hich  had  taJcen  plaee  before  the  ol^ 
tion  was  taken,  sustained  the  action, 

Ik  May  1805,  Messrs  Anderson,  Child,  and  iCbild, 
used  arrestmentsjurisdictionisjundanda  causostgm^t 
Mr  Abiel  Wood,  upon  the  freight  of  the  ship  J^ieaa; 
belonging  to  him.  Messrs  Pott  and  McMillan  n^ 
the  agents  of  Mr  Wood  in  this  country ;  and,  upon  the 
3lst  of  June,  Mr  Andrew  M'MiUan,  a  partner  of  tbat 
company,  granted  a  bond  of  caution  to  make  the  Bald 
goods^  gear^  and  others  so  arrested  furthcoming^ . 
-  Upon  the  8th  of  June  tl>e  arrestments ^'«ntfiitr<tw^ 
Jiuidandte  causa  were  loosed,  upon  the  nanrativetof 
this  bond*.  And^  on  the  10th  of  the  same  month,  S!»w 
aitrestments  were  used  upon  the  dependence  of  the 
action  which  had  been  raised  in  the  meantime ;  mA 
no  formai  loosing  of  these  appeared,  or  was  pro^ue^ 
in  pixHJess. 

.  After  some  litigation,  decree  was  obtained  in  1822, 
in  the  action  against  Mr  Wood,  for  about  L.2000. 
Th^lHU'Suer  then  raised  ail  action  against  M'MlUan 
upon  his  bond,  to fnakefurtlHsomingUie  freight  which 


*/ 
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ttltifr90|ed>^a>ie(Mk  ^  ^PifiTe^ent  ilef^iices  imre^^^^'V  iom- 
ok^  upoibih^vgraiindxti^at  tb^  «frefetmeiDte  0(fivde-^„^yj^^^ 
lee  had  fiot  iw6h>  produced i&c.  whicfciWjh^  te-''-  ^^tt^ 
bf  tlie  iMiJ  Ordmafji  otk'  the  Sth  Jtity  IS^.Arr^Ziu. 
^ai^T^i^f^^tipckiming  nbttf  j^net  ibis  itiUr- ^«'*'»^'»«'- 
*,  the  defender,  ^{>pgpeBtIy>  ftor  the  first' time, 
leave  *  to  prove,  by  wrttti^HAUd  Other  evid^nce,^ 

tiie  bond  of  catitibti^libieHed  on  dbes  not/ and 
ot  possibly  relate  to  the  Jtrrestment  on  the  de- 
em*e  in  question/  At  tjhe  adviein^  of  this  note, 
ed,  with  reference  to  this  .prayer,  that  the  bond- 
tied  ten  days  before  the  srrrestraents  on-  depen- 
tiad  been  ub^,  and  that  it  had  been  granted 
with  a  view  to  release  the  arrestments  which 
een  previoiisly  used  Jurisdictionis  ftmdand^e 

The  Court  accordingly  *  remitted  the  cause  to 
^ord  Ordinliry  to  hear  parties  further  as  to  the 
re>eif  the  arrestments  and  bonds  of  caution,  and 
allegatkois  of  the  partis  relative  thereto,  and  to 
E^i  thereafter  as  his  Lordship  shall  see  cause.' 
on  the  cause  returned  to  the  Outer-House,  it 
leaded^  in  easels ;  on  advising  which  the  Lord 
iry  '  altered  the  interlocutors' of  the  Lord  Or- 
ry  complained  of ;  assoilzied  the  defender.  An- 
r  M^MillaUf  from  the  conclusions  of  the  libels  in 
reince  to  the  freight  of  the  ship  Diana,  and  d^ 
ed/  And  added  thd  following  note>-*^  The 
1  Ordinary  cannot  get  over  the  drcumstance 
ihe  bond  of  caution  libelled  ^n  bast^oirefecence 
be  arrestments  >libQned,  but  oi^y  ta  arrestments 
tdittumis  fundandiB  cauM^  on  which  the  pur- 
's do  not  insist^ 


e  pursueiu  rethdfMd  i  b\\A  the  Court  altered  and 
eU'thisint^rloeuter,  in  tApeet  that  the  objection 
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^^^^ ^'^^^^^^^  late;  and  remitted   to  the 
AndenomAi^  BBiy  tO  pFoeeed  further  in  the  cause* 

V.  Pottj  Ac.  * 

Jj^dsGknlee. — This  plea  required  cot 

K  it  had  been  stated  at  the  commeucement 

tiotr,  the  only  consequence  would  have  beei 

arrestments  would  have  been  laid  on  in  th 

the  deftoders,  Pott  and  M'MIllan,  who,  hy 

appeict  io'hbv^  uplifted  tlie  freights  from 

of  the  original  arrestees.     But  it  is  too  la 

Ikten  to  the  objection.     The  original  defei 

the  fiabiHty  of  the  defender  under  the  bond 

and  mufit  naturally  have  prevented  the  pun 

taking  any  further  steps  for  additional  secu 

Lord  Ordinary  has,  I  think,  misapprehendt 

ture  of  the  bond  of  caution.     If  it  had  bor: 

reference  to  the  arrestments  already  used 

ikmisJwidaiii€B  cmisa,  and  had  set  forth 

tha*  it  was  only  granted  in  order  to  loos 

very  drfferoit  question  might  have  been  rai 

although  it  had  afterwards  gone  on  to  giv 

to  make  the  funds  furthcoming,  because  the 

might  have  been  held  to  be  ta^cative  of  the 

pmpose  for  which  it  was  granted.     But  th( 

this  case  only  refers  to  arrestments  general] 

is  only  by  im^cation,  and  rather  a  remoti 

tion  from  a  comparison  of  dates,  that  it  is  m 

ply  to  tbe  BrrtBimentsJurmliciiomsJimdani 

rather  <hah  to  the   arrestments  on  the  dc 

which  were  afterwards  used,     A  party  maj 

bond  of  ctotton  to  make  funds  furthcoming,  t 

arrestments  have  been  used;  but  it  is  prudent  i 

him,  nevertheless,  to  require  the  creditor  to  I; 

arrestment  afterwards,  in  order  to  create  a  n4 

tihegoods  in  the  hands  of  the  arrestees,  who  mig 

wise  convey  them  away,  or  where  they  might  fc 
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sc,  than  whirt  actnally  appears  i6  have  oe-^'^<^^* ' 
ia»;lf^ 'tl^'art^firt^ntB /ttWtfiCj^ 
fe<t  ^*W^<rfeed,  %e  tauflrtdeW,  ^♦'b^  we»^  l^^^mrftou^.       ' 
ihi^^K^tV  t^Ytefdfwai-d  ttt<mM%itlicMKi 
nereljr  ^jndic^mOiy  -l^ut  ^flialt  4hef  ftmi^ 
made^i^commg  ia  fhe  action  Whidi  Aey  ^ 
'aBbtit  to  be  Tailed,  "and  ib  wlik^  arreet^ 
!he  dependence  were  itninediately  to  be  used* 
or  V^  tins  safe ;  but  it  wbs  st^ll  qaite  pi^  > 
catitioners  to  insist  dn  1^  new  atteMm^iti  ^ 
t^rt'beir  security  to  attach  the  ftindsln  tt^^ 
ht  iifebtoiis.    On  the  whole,  therefore,  I  aia- 
i  waiter  ftat  part  of  the  interlootttor  whiA 
tfife  ileferider  in  Mo. 

HtifiSlsr^lf  iStiiB  Int^floeutof  is  to  be  altei«d» 
te  Wto  be  on  ttie  grounds  istated  by  h»A- 
'^tbeldngiidfayipv''hidi  has  tfidcen  jjriaoe  %e^ 
ug^ction  'ita^' tM;aftMy  toid  lihat  flie  "party  TMi€ft 
hia^retirahrea  It.  ^f  ire  werfe  at  liberty  to 
be  objection  itself,  I  rather  tti^  ft  good.'- 
mme  the  fact  to  be,  as  the  Xiord  Ordinary. 
it,  that  the  bond  of -taution  ha^  reference  on«- 
aihrestments  Jwrkdktm^  ^kridmndm  JCOusa^ 
think  there  can  be  much  doubt  of  the  law. 
of  an  arrestment  jurisdictianis  Jimdandte 
tains  nothing  but  that  the  goods  shall  re- 
Jundandam  jurisdictionem ;  and  the  only 
ice,  therefore,  of  caution  being  found,  is  to 
defender  into  Court;  but  after  the  action 
a  new  arrestment  is  necessary  either  on  the 
!e,  or  on  the  decree,  in  order  to  attach  the 
ind  here  the  will  is  quite  different,  viz.  that 
shall  be  made  furthcoming.  Tlie  difficult 
present  case  is,  that  the  bond  contains  no 
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tf.  Pott,  &c 

ArresimenL 
Cautioner, 


^^^V^  narrative  or  reference  to  the  arrestmen 
Andersoh,  ftcloosing  of  which  it  is  granted ;  and  it  is  onl 
cation  and  a  reference  to  dates  that  it  is  ma 
to  the  arrestm^tsr  ]^^WtfiaKf^^^»9  ^»r/i7fid^ 
ther  than  to  the  other.  I  think  there  is  a 
in  tbef^les  th^t  the  objection  is  now  too 
that,  in  consequence  of  the  long  delay 
taken  place,  we  (Cannot  give  effect  to  it- 

The  Lard  Justice-Clerk.^'^n  reading 
mente  of  the  defender  with  regard  to  the  da 
arrestments,  and  that  the  bond  of  caution 
i^ly  to  that  JnrUdietianis  JundcmdiE  ci 
much  moved  by  the  same  diflSculties  whic 
curred  to  Lord  Pitmilly.  Bat,  seeing  tha 
gation  in  the  bond  is  clearly  to  make  the  g 
coming,  and  on  considering  the  terms  of  t 
defences,  and  the  length  of  time  whjck  has 
fore  this  objection  was  stated,  which  wer 
calculated  to  lull  the  pursuers  into  seciirit 
cautioner  did  not  dispute  his  liability,  I  t 
is  quite  enough  in  this  last  ground  to  ju 
recalling  the  interlocutor.  -  im 

Lord  Ordinary,  MacJcenzie.  .  Alt.  Dean  ^Fac, 
Greenshields,  Alt.  Porsyih^  Borthidck, 
Patrick  nskSi  And.  Bayne,  Agents.  i 
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.  -.  SECOND  mVI^WN.,    ■■■:.    .     T 

^.  Wo.  €ll.     I  *        28  Februarv  ISSft. 

.   AGNB8  WATSON 
against 
BKBJTOBB  AKD  KIRK^EBSION  of  ANCRUM. 

SQ0]i.-^)9^i^  paroekUd  aid  U  rtfuaed  012  /A«  aUega^ 
.Ikf^Vmta  relation  qf  ike  pauper,  liable  by  law  to 
fmUment  Aim,  has  the  means  of  doing  so,  the  former 

M^m^e^^Mish  kis  relation's  inability  be/bre  he  can 

'ieentkiediobe  admitted  on  the  ordinary  roll  of 
rp$Mpers  ;  but,  pending  the  investigation,  the  parish 

J I  if:  hmmdta  afford  interim  aliment. 

AeMBS-WATsox,  with  three  children,  having  been 
4e9»rt^  hy  her  husband,  obtained  parochial  aid  from 
the  kirk-session  of  Ancrum.  This  was,  however, 
discontinued,  chiefly  on  the  ground  that  William 
Richardson,  the  husband's  father,  a  farmer,  was 
at)le,  and,  by  law,  primarily  liable  to  maintain  his 
grandchildren.  Agnes  Watson  having,  in  conse- 
quence, presented  an  application  to  the  sheriff,  pray- 
ing that  Richardson  should  be  ordained  to  aliment 
her  and  her  children,  the  sheriff  appointed  the  defen- 
der to  appear  in  court  *  to  answer  such  questions  as 

*  may  be  put  to  him  relative  to  his  ability  to  support 
'  hiB  grandchildren  ;  and,  in  the  meantime,  appointed 
'  him  to  take  from  the  petitioner  her  two  youngest 

*  diildren,  and  provide  for  their  support.*  No  farther 
prooedoretodc  place  on  this  application  to  the  sheriff. 
But  some  months  afterwards,  Agnes  Watson  (who 
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macmiom  ov  thjs 


Pmr. 


i 


8ft  F^  1889.  ijgd  in  thg  meantime  been  ddii^rcd  of  J 
witeon  Z^  Aild)  applied  a  second  time  to  tb»  kiwk 
5\£^^^  Anorum  for  aliment^  alleging  her  fatl^er-i 
-^  ability  to  afibrd  auy  wUef  wlu^teiW^  Th^ 
aion»  however,  adhered  to  their  former  res4 
ing  still  cf  ^>ii|iwt  that,  while  the  petit 
abondantly  able  to  wprk  for  her  own  ms 
Blehardson's  ciijcniiiwalaQfes  pftftcio^tly  en 
to  support  liis  grandchildKWK 

This  deliverance  pf  tib^  ldi4i[-«qss^  Im^n 
vocated,  the  C!ourt  pronounced  the  ju^m^fi 
reported,  7th  March  18^),  F^ie,  CoU^  nm 
eause  to  the  Lprd  Ordinaiy  to  aUov  miw 
.of  the  factsi  and  authorising  th^  «d«oo|il 
meantime  to  apply  to  the  heritoi^  and  hirlj^i 
a  temporary  aliment^  pending  the  disi^fta^ 
case,  and  reccmimending  such  apE^catipn;^ 
vourable  consideration.  i^ 

The  advocator  did  accordingly  apply  fc 

ceived  temporary  aliment  from,  the  pare»d 

.Meanwhile,  the  Lard  Ordinary  allowed  a  ] 

regard  to  the  advocator's  allegation  *•  that  4 

pauper^  unable  to  aliment  herself ;  and  tj 

ther*in^law  was  unable  to  alimept  her.'     ' 

his  Lordship,,  having  advised  the  proof  a 

both  parties^  pronounced  the  following  inter] 

Finds  that  the  question  advocated  to  this 

not,  whether  William  Richardson,  father 

A|^es  Watson,  and  grandfather  of  her  chi 

or  is  able  to  maintain  them,  but  wheth^ 

they,  confesaedly  indigent,  and  he  confdssc 

ing  to  maintain  them,  ought  to  have  rece 

pomry  support  from  the  padsh  of  Aneni 

that  they  were  entitled  to  mtk  eupptrt 

the  parish  did  wrong  in  refwii^iit;  but, 

that  she  and  they  received  such  mainAena 
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who  doi  net  demand  reperfmeut^  no  ddcaree^*®^**^- 
giren  ftv  the  anMmnt  tliereof :  Fin^B  thattbe  watsdalT' 
i^i]Bam  Bkbardsqn,  havine  taken  ahawe  of  km-^^"^^^^ 

the  chiklren»  the  parish  is  alea  i^elieved  friDcn      . ^ 

ig-  to  ^eni  fiopport ;  but  finds  tbaty  as  the      ^^* 
r  Wdtsoifey  having  the  charge  of  two  infants, 
labonr  so  as  to  maintain  herself  and  tbem^ 
enders  are  boimd  to  give  the  pursuer  tempo- 
asistance,  or  to  take  her  children  £rom  her, 
dnlain  them ;  reserviag  to  the  defenders  their 
GrcMn  the  said  William  Richardson  :  And  in 
;  that  the  Lord  Ordinary  considers  the  proof 
inite  irrelevant  in  this  case,  in  which  Rich- 
is  not  a  party,  finds  the  d^enders  liable  for 
tole  expenses  of  the  advocation  and  procedure 
i^  and  remits  to  the  auditor  to  tax  the  same ; 
indts  to  the  kirk-session  of  Ancrum,  with  in- 
ons  either  to  give  the  pursuer  temporary  as- 
as  for  the  support  of  herself  and  two  infants^ 
;dke  them  from  her  and  maintain  them.' 
note,  the  Lord  Ordinary  stated  his  opinion 
faoi^h  the  proof  clearly  established  Richard- 
ility  to  support  his  grandchildren,  this  made 
*ence  on  the  question  advocated,  as  to  whether 
[-session  did  wrong  in  refusing  the  pursuer's 
application  for  aliment.     For,  on  the  sup- 
that  she  was  at  the  time  unable  t^  main- 
rself  and  children,  it  was  the  duty  of  the 
rs  of  the  poor's  funds  to  afford  her  the  n^ 
aliment,  or,  if  th^  deeUned  that,  to  take 
dren  and  provide  for  them,  and  then  to  ope- 
dr  relief  from  Richardson,  the  grandfather, 
pdahipfaeld  it  absurd  to  maintain^  that  parochial 
jhti^be^  withMd  because  the  pauper  had  a  rela- 
10  was  able  and  bound  to  suppmrt  him,  but  who 
to  do  so  unless  legally  compelled.    In  such  a 


isso 


DECISIONS  OF  THE 


S8  FA  iBse.  ^^^^ '.  jj^^  1^^  required  the  tAaiiH^rs  of 
Watson  r.       ftSoTd  attistance  ill  the  meantime,  and,  if 
J;^';;^^*^*^"^*toipi{osb^     on  behalf  of  the  pauper,  ai 
owft  relief,  the  party  alleged  to  be  prim 

*  Tiiibiiilist  have  been  the  arrangement 
shiji  obs&*Yed,  *  if  there  had  been  no  relai 

*  maintain  the  pursuer    and  lier  chihlre 

*  question  bad  been  whether  aTiotlier  ])ari! 

*  bear  the  burden ;  and  the  Lord  Ordin 

*  no  distinction  that  can  difference  a  case 

*  rish  declines  such  a  burden,  and  where 

*  ed  by  an  individual.'  ^  ^ 

*  .1*1  i.'lOi*.  i«]UI    T 

The  pursuer  having  reclaimed— idrrf  G 

not  concur  in  the  general  principles  laid  d 

Lord  Ordinary,  or  in  his  views  of  this  par 

If  the  pursuer  had  merely  applied  to  the  1 

for  temporary  relief  till  she  had  brought 

•before  the  sheriff^  against  her  father-in-latr 

he  thought  it  probable  that   such  relief  ^ 

been  afforded.     But  her  demand  was  to  b( 

the  ordinary  roll  of  paupers^  and  the  kirl< 

fused  to  grant  it,  because,   in  their  opinioi 

son  was  both  legally  bound,  and  suffirieni 

maintain  his  grauddiikiren      The  Court  : 

the  Lord  Ordinary  to  inquire  into  the  facts 

and  recommended  to  the  favotirable  consi 

the  heritors  and  kirk-session  any  application 

be  made  by  the  pursuer  for  temporary 

which  recommendation,  it  appeal's,  has  bee 

to,  and  an  allowance  given  to  her.     A  proc 

led  ;  and,  notwithstanding  it  appears  to  ha 

the  Lord  Onlinary  as  to  Richardson's  abilit 

tain  his  grandchildren,  lie  is  of  opinion  that  i 

irrelevant.  It  was  impossible  for  him  (Lord  ' 

concur  in  this.  It  may  be  very  true  that  the  i 
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«jll,t|l)i|t^pn^  eiro  be  110  Aoubtofi^  ^^^^jl^^ 

t|^;  fibft  mu9t  bring  ibe  ptece$s  liefi»&  t^d  ' 
iii8tJRidi^4«an  taa  teim^  j  <  ;  a 
%j9i«%.-<-!-I  do  Qet^ee  ftet  Aiere  iff  aaqjr 
;  to  be  mmle  betireiea  tMa  and  an jr  ofdi- 
^atioa  tp  J)e  put  .en  tlie  poor's  voIL  Hiie  te^ 
[iye  alimevLt  xaised  the  questiott,  wibeliher 
1  is  bound  and  able  to  do  so.  lo:  the  nieaa 
pursuer  and  her  children  could  not  be  allow- 
^^  ^  T»he  Court,  accordingly,  by  their  inter* 
it^^Q  cBjsa  on  its  proper  footing  as  to  both 
't^diir^cted  the  Lord  Ordinary  to  allow  an 
pi^  pf  Jjbe  lacts,  and  contained  such  arecom- 
tOrthje  kirk-^ession  as  has  procured  tempo^ 
9iice  to  the  pursuer.  The  question  that  re* 
^J^her  the,  pursuer  is  entitled  to  be  put  on 
rpU  ?  and  this  question  must  depend  on  the 
Ucliardson's  ability  to  support  his  grand- 
.  His  Lordship  could  not  agree  with  the 
inary  in  holding  the  proof  adduced  irre- 
:aus€  Richardson  was  not  a  party  in  the 
;  the  same  time,  he  thought  that  the  only 
nging  the  question  to  a  conclusion  was,  by 
r  going  on  with  the  process  before  the  she- 
instance  against  Richardson  ;  and  that  the 
)ceedipg  i^ould,  in  the  mean  time,  be  sisted. 
she  must  continue  to  get  interim  support ; 
he.i^ue  pf  that  process,  the  Court  cannot  say 
le  should  be  placed  on  the  poors'  roll  or  not. 
uHke-Clerk. — ^I  think  the  course  suggested 
Pitmilly  right.  We  thought  investigation 
rcumstances  of  the  case  necessary,  but,  at  the 
Uu  ^ 
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WatMn  «. 
Kirk-Session 
of  Ancnim* 


n  Feb.  1820>  gjyjp^g  ^.jjjjg^  ^^  interim  aliment  should  be 
the  parish.  The  Lord  Ordinary,  howt 
thought  that  he  could  not  order  it  to  be  g 
thorised  an  appti^^tion  for  that  purpose  t\ 
the  kirk-session ;  and  the  pursuer,  in  coi 
iiowrdceivkig  temporary  aid.  Enougl 
proved  to  shew  that  such  aid  otight  to  t 
not  so  much  for  ffie  pursuer's  own  suppc 
her  children ;  and  I  do  not  object  to  a  Bi 
interlocutor  t6  lids  effect  It  may  be 
make  the.  proof  i|i  this  action  evidence  in 
withiBichaxidson;  and  it  may  be  that  th 
unwilling  to  proceed  against  him,  but  the 
will  he  entitled  to  appear  in  the  proee^ 
iheiiff.  I  cannot,  however,  arrive  at  tl 
that  this  proof  is  irrelevant ;  and  I  agr< 
Lordships  that  the  kirk-session  ought  nc 
liable  in  expenses. 


The  Court  pronounced  the  following  in 
Find  that  the  advocator  is  bound  immed 
ceed  in,  and  follow  forth  her  action  befo 
of  Roxburghshire  against  William  Ric 
falher^in-law,  to  ^,  final  issue ;  in  thi 
6ad  her  entitled  to  a  continuance  of  tl 
support  now  given  her  by  the  kirk^e 
crvjn,  in  pursuance  of  a  former  recomi 
this  Court :  Bifit  further  proceedings  ii 
action  Until  (he  before-mentioned  proci 
sfa^if  of  Roxburghshire  has  been  c 
which  process  the  Jieritors  and  kirk-se 
crum  shall  be  entittod  to  make  appears 
ii]4k»est;v  and  ^id  no  expenses  due  to  c 


Lord  Cringletie^  Ordiiuoy.         For  the  Advoe 
Riddell,  H.  Bruce.  G.  Mmiro^  -A  gen 

Respondents,  Sol^Gin.  (Hope)  Cockbum 
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FIRST  DIFISION. 


S  iHfolxA  1839^ 


DICKSON  AND  Othebs 

agcdnst 

CUNINGHAME  and  Others. 


— Title  to  PuESUii. — Personal  Objec- 
*-Bjb»  Jm>icATA. — Process. — ^Writ. — Sa- 
1^  An  heir  qf  entail  having  obtained  r^ht  to 
of^  and  possessed  a  eertain  portion  of  the 
f  leetate  in  virtue  of  a  deed  which  in  itself 
contraceniion  of  the  original  entail  under 
e  was  called  as  a  substitute,  has  no  title  to 
%  a  reduction  of  sales  of  other  parts  of  the 
mdt^  on  the  gromd  that  these  sales  were 
Horn  qf  the  original  entail, 
ir  of  entail  pursuing  such  a  reduction  can- 
ute  the  objection  to  his  title  by  a  simple  die- 
or  renunciation  of  the  right  of  fee  sd  con^ 
7  him. 

mmans  of  contravention  raised  at  the  instance 
ext  heir  of  entail,  with  concurrence  of  the 
mate  substitutes,  containing  a  conclusion  that 
Uenated,  in  violation  of  the  tntail,  shall  be^ 
him-^  being  held  that  he  has  no  title  to 
^-^Ae  remoter  substitutes  are  likewise  barred 
mettng  m  the  Simmons, 
fictian  ta  an  instrument  of  sasine  that  the 
qfthe  noiartf  erroneously  stated  the  number 
^  Hi  constating  df  nine,  vtisteddof  eight  pages, 
Uua 


.      ■ 

8  Mar.  1829. 

y^^^^ 

Dickson,  &c  v. 

1 

1              Cuningfaame, 

&c 

■ 

.   Taihie. 

• 

Title  to  Pur- 

L ,        1 

Mue. 

Perwnal  Oh* 

Jeetion. 

Res  Judicata. 
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Writ, 
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overruled  J  each  of  these  pages  being  co 
beredf  and  the  docquet  proving  the  e\ 
clerical  mistake. 

5.  A  sah  of  entailed  lands  liaving  been  ( 
the  Court  of  Session  in  foro  contradicto 
the  whole  substitute  Jieirs  of  entail  did  \ 
pearance^  held  to  be  protected  by  the 
ires  judicata. 

6.  An  heir  of  entail  havings  in  consequence 
ment  with  the  next  substitute,  executed 
in  contravention  of  the  former,  which  i 
tified  and  confirmed  a  sale  of  a  certait 
entailed  lands ;  and  it  having  been  aftet 
in  an  auction  brought  hy  him,  in  which 

^  stitute  entered  appearance,  that  he  held 
fee-dmple,  notwithstanding  the  prior 
that  the  new  entail  was  valid  and  ^ec 
that  the  original  entail  was  thereby 
and  that,  in  consequence  thereof,  the  st 
tailed  lands,  ratified  by  the  new  deed, 
lengeahle. 

In  1776j  General  Dickson  executed  an  ( 
estate  of  Kilbucho/  bearing  to  be  in  ini] 
decree-arbitral  pronounced  in  a  question 
and  David  Dickson,  his  father,  whereby 
the  lands  to  and  in  favour  of  his  father  in 
to  himself  and  the  heirs-male  of  his  body  i 
failing,  *  to  Mr  John  Dickson,  advocate, 

*  ther-german,  and   second  son  of  the 

*  Dickson,  my  father,  and  the  heirs-male 

*  whom  failing,  to  David  Dickson,  my  i 
^  german,  and  third  son  of  my  said  fatl 

*  heirs-male  of  his  body ;  whom  failing, 

*  sons  to  be  procreated  of  the  body  of  th< 
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iny  father,  according  to  their  seniority,  and  ^  ^^^'  ^®^- 
-male  of  the  body  of  such  sons  ;  whom  fail-Dipijgon,&c.«. 
>r  Michael  Dickson ;  whom  failing,  to  his  ^^°^"8*^™^' 

[iccession ;  whom  failing,  to  the  heirs-female      

)create  of  me,  the  said  William  Dickson ;  5^?f^'^^'p^^_ 
iling,  to  the  heirs-fen;iale  jirocreate  of  the*"^- 
the  several  substitutes  above  named.'     The  jecHon, 
rides,  *  That  I  the  said  William  Dickson,  p^^^f"*'*' 
whole  heirs  foresaid,   shall  be   obliged  to  ^^ 
nd  enjoy  the  lands  and  estate  hereby  dis- 
Tjrtue  of  this  present  tailzie,  and  infeft- 
follow  thereupon,  and  by  no  other  right  or 
ttsoever.* .  The  provisions  are  fenced  with 
irohibitory,  irritant,  and  resolutive  clauses, 
rever,  are  directed  against  the  contraveners 

Dickson,  having  thereafter  contracted  debts, 
trust-deed  in  favour  of  Mr  Loch  (the  father 
:he  defenders)  for  the  purpose  of  disposing 
his  estate  for  payment  thereof,  and  also  for 
F  certain  debts  contracted  prior  to  the  exe- 
he  entail. 

igly  he,  with  the  concurrence  of  the  trustee, 
iction  of  declarator  against  the  substitute 
jtail,  to  have  it  found  that  he  had  power  to 
ids,  for  payment  not  only  of  the  debts  due 
e  entail,  but  of  those  contracted  subsequent 
til* 

lie  same  time,  two  different  sales  of  parts  of 
^ere  made  to  Mr  Cuninghame  of  Lainshaw 
of  another  of  the  defenders.)  One  of  these 
in  virtue  of  powers  contained  in  the  entail 
",  for  the  purpose  of  discharging  the  debts 
previous  thereto,  and  was  carried  on  un- 
ity of  the  Court  of  Session ;  and  with  re- 
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g^rc}  to  the  second  sale*  the  purch^er,  Mir  ( 
deeming  it  unsafe  to  pay  the  price  in  the 
entail,  presented  a  bill  of  suspension,  .wl 
be  discussed  with  the  declarator. 

The  Court  (8th  Feb.  and  11th  March 
'  pell^d  the  defences,  and  found,  decen 

*  clared,  in  terms  of  the  libel ;  and  rer 

*  Lord  Ordinary  to  refuse  the  bill  of  sus] 
.  In  1809^  the  General's  affiairs.  having  i 

embarrassed,  a  further  sale  became  necess 
Mr  John  Dickson,  the  General's  broth 
heii^of  entail,  consented,  on  condition  tl 
ral  should  execute  a  new  entail  of  die  i 
the  estate^  by  which  he  should  restrict  hi 
liferents  and  convey  the  fee  directly  to 
certain  other  heirs  of  entail.  Another 
lands  was  -accordingly  sold  to  Lord  Me< 
disposition  granted  to  him  by  Mr  Loch 
on  which  infeftment  followed ;  and  an 
remainder  was  executed,  whereby  the  h 
pooed  '  to  John  Dickson,  my  first  brothe 

*  the  heirs-male  of  his  body;  whom  fa 
'  heirs-female  of  his  body  ;'  whom  failing 
brothers  in  succession,  with  the  same  su 
the  heirs-female  of  their  bodies,  failing 
and  thus  in  so  far  deviating  from  the  ore 
slon  in  the  entail  1776.  From  this  ent 
sold  to  Lord  Medwyn  are  specially  excep 
superiority  of  them  ia  included  in  it ;  a 
vided  that. it  should  not  be  lawful  for  an] 
toidter  the  said  tailzie,  and  the  order  < 
thereby  established.  Upon  this  deed  inf 
takeii.    . 

Ia  1813,  General  Dickson,  having  agaii 
able  to  pay  his  debts,  brought  an  action 
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John  BicksoD,  and  the  heirs  under  the  entail  ^  ^v-  ^^^ 
r  reduction  of  that  entail,  on  the  ground  of^^j^^^^ 
id,  circumvention.  In  this  process,  Mr  Johii^**°*«8*»™^» 
entered  appearance,  ai^d  lodged  defences.  ' 

5  oame  time,  tl^e  General  executed  a  minute  of  2!^^f^„ 
le  estate,  in  favour  of  another  i^dividuaI,  who««»« 
a  suspension  of  a  threatened  charge  for  pay-yeoifofa. 

the  price.      The  actions   being  conjoined,  p^jjjjj*"'* 
i  Ordinary   (Balgray)   pronounced  the  fol-^^^V 
nterlocutor  (I6th  Nov.  1813)-:  *  In  respect 
e  pursuer  and  charger  asserts  and  maintains 
I  was  unlimited  fiar  of  the  estate  of  Kilbucho, 
d  the  rjght  of  disposing  thereof  as  he  thought 

ImOf  Finds  that,  so  far  as  he  is  concerned, 
I  power  to  execute  the  deed  of  entail  dated 
.pril  1809-  S^Kt),  Finds  that  the  said  entail  is 
Bred  deed,  and  irrevocable ;  and  that  the  pur- 
as  conveyed  away  the  right  of  fee,  and  has 
ed  his  right  to  that  of  liferent  allenarly.  Stio, 
that  no  legal,  just,  or  reasonable  ground  is 
d  by  the  pursuer  or  suspender  for  setting 
he  said  deed :  Therefore,  in  the  process  of  re- 
I,  assoilzies  the  defender,  and,  in  the  suspen- 
jLspends  the  letters  simpliciter ;  and  decerns.' 
ase  afterwards  came  before  the  Inner  House ; 
Court  (2d  June  1814)  *^assoilzied  the  defend- 
:• ;  and  found  and  decerned  in  terms  of  Lord 
8  interlocutor. 

after  these  judgments  were  pronounced,  G^- 
ckson  died;  and  Mr  John  Dickson,  the  dispo- 
ft  under  the  entail  1809,  expede  a  charter 
lation  (2d  June  1815).  In  September  there- 
executed  a  conveyance  of  the  lands  in  favour 
(If  in  liferent,  and  of  David  Dicksoui  the  pre- 
suer,  his  eldest  son,  and  the  next  heir  under 
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^m^.  tjheentail  ia09,iii fee.  Theseparties  were 
i>icVsori,&c.t»:infeft'iii  thfeir  respective  rights  of  lifere 
cvnmghMnfj,;^^  :^^j,^^^^^^^^         tis  freeholders   of  the 

-^^^  Peebles, 'and  voted  at  the  elections  in  181: 
TiihtoPur.  ^  I^  the  meantime,  the  trustee  for  Generj 
per.f<maiOb.'^^^*'^^^^^^^^^  ^^  atipeal  fiom  the  inter 
^Reil^Oeatn.  ^^^^^^  ^^^  ^^^  BalgHiy  and  by  the  Coiin 
Frocesi.  judgments  were  affirilied  19th  July  1820. 
In  Novembei'  1822,  after  the  judgment  c 
of  Lords  in  the  case  of  Agnew  of  Sh^ 
David  Dickson,  and  other  individuals,  wh 
stitutes  in  the  entail  1776,  brought  the 
tion  against  Mr  Cuninghame  and  Lord  M 
reducing  the  sales  made  in  their  favours 
sale  to  Mr  Ciminghame  was  challenged  on 
of  certain  alleged  irregularities  in  the 
of  the  Court  of  Session ;  and  the  seeon 
that  to  Lord  Medwyn,  as  being  made  in 
tion  of  that  entail.  The  summons  likewise 
conclusion  against  John  Dickson  (the  fa 
pursuer  David)  for  declaring  that  he  had,  1 
party  to  these  sales,  incurred  an  irritanc 
feited  his  right  to  the  estate  under  the  en 
inter  aliCf  there  is  a  conclusion,  '  that  thi 

*  and  estate  did,  at  the  date  of  the  afo 
'  fall,  and  have  now  fallen,  and  devolved 
'  David  Dickson  first  above  named,  beiof 

*  son.  of  the  said  John  Dickson,  and  the  r 

*  tute  called  to  the  succession  by  the  said 

*  tail,  and  the  other  substitutes  in  their 
'  that  the  said  David  Dickson,  and  the 

*  suers,  as  aforesaid,  have  accordingly  th 
'  to  possess  and  enjoy  the  said  lands  and 

*  to  make  up  titles  thereto  in  competent 
Appearance  was   entered  for   Mr   Cuninj 
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.sue. 
Personal  Ob~ 


iWS^f,hntjAme£o^Mr  John  Dickson  ;apd  \^^'^^' 
Q^diaary  (lOth  ,Julyt  1^24)  ^  ^epettec|Jb0piic|gM)n,&c.«- 
.  pf  jreductim ;  ^^oi^ieii  %h^:  d#in4?ir9  ftf^m  ^^*^***°^^ 
dusjioBs.  of  the  libej ;  ^nd  foupd  tl^ei  pwsneif9      - — 
I  ^xpfm$€s  tp  the  <J^fen(Jer/jfec»       ,    ,  ^  .  i^     ruie'^Pur^ 
fie  then  came  before  the  Cpnirt  by  a.p^Mtio^j 
era;*  upon  advising  which  (S2d  Nov.  ]8a5)><?'w»»- 

£%es  vHtHcouif 

dshipe,  '  before  further  pppcedure^  j;^mitsd  Proceu. 
le  for  the  consideration  of  the  Lords  of  the  Se-^^. 
ivision,  and  of  the  permanent  Lords  Ordinary^ 
r  that  their  Lordships  may  give  their  opinion 
i,ng  upon  the  points  at  issue  betwixt  the  par- 
c,  .-.    ■ 

0or€b  Justice^Clerk,  Glenlee,  Robertson^  PiU 
^hwaj/it  Cfingletie,  Meadowbani,  M^Kenzie^ 
fii  concurred  in  opinion  that  the  objection  to 
of  the  pursuers  to  insist  in  the  present  action 
founded.! 

^rtJbiexase  came  again  to  be  advised  with  this 
Mr  David  Dickson  lodged  in  process  a  minute 
ive  deed  of  discharge  and  renimciation  (dated 
I.  1824r)  of  all  right  under  the  infeftment,  and 


e  papers,  besides  an  objection  to  the  title  of  Mr  David  Bidr- 
gnmnd  of  hitf  having  made  up  titles  to  the  estate,  and  h^^  in 
hereof^  under  the  entail  1809,  and  having  thereby  incurred  a 
nder  the  entail  1796— there  was  a  great  deal  of  disetisskm  upon 
and  important  question  invc^ved  in  the  oas^  ^f  Sheucfami  and 
0  the  efficacy  of  an  entail  against  the  creditors  of  the  entailer, 
itracted  subsequently  to  the  execution  and  completion  of  the 
entailer  being  vested  at  the  date  of  the  enfts&l^  the  fetf-aimide 
e.  But  as  the  opinions  delivered  by  th^  consulted  Judges,  and 
mtor  of  the  Court,  did  not  proceed  upon  the  general  point,  it 
lecessary  to  notice  it  ftirther. 

igh  this  opinion  of  the  consulted  Judges  Was  afterwards  with, 
eing  irregularly  taken  (vide  proceedings  above)  it  has  been 
oper  to  insert  it  here.    It  is  in  these  terms  :.-. 
i  conridered  the  summons  and  printed  pleadings  of  the  parties 
ii  we  are  of  opinion  that  the  action  cannot  be  Quuntained,  in 


im 
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^^l  ^'  ccmveyance  in  bJsiavour  m  1816;  aff4  m 
Dick«omityif.to  the  Comrt,  at  the  adviaiiig,  that  th$  fcx 


TaiiMie. 

jecHon. 

Process* 
Writ 


i*iitow-^  .^_^: 


.  respect  of  the  form  and  structure  of  the  suDunons.  That  \ 
cmichiahig  for  veduetion  of  tlie  vloioas  Odctefe^  Inl^kMi] 
charjten^  and  writs  tfaarein  set  forth,  ccmdudos,  that  it 
and  declared,  by  decree  foresaid,  that  the  pursuers,  ap 
of  entdl  in  the  order  set  down  in  the  said  deed  of  tailz 
good  and  ii9doaJM»d  tight  and  titk  to  tiieliain  foresaid  e 
estate,  and  others,,  wiucb^  were  sold  as  aforesaid,*  &c  * 
should  be  found  and  declared,  bj  decree  foresaid,  \hx 
Bickson,  the  heir  of  tailzie,  to  whom  the  succession  ope 
of  the  said  William  Dickson,  has^  by  the  varions  acts^ 
travention  above  set  forth,  or  one  or  other  of  them,  incu 
in  terms  of  the  resolutive  clause  in  the  said  entail,  and 
forfeited,  and  amitted  all  right  and  title  to  the  said  e 
estate ;  add  that  his  right,  title,  and  interest  therein  hi 
death  of  the  said  General  William  Dicksoxi,  1^  npw^  a 
time  comings  void  and  extinct ;  and  that  the  said  en 
estate  did,  at  the  date  foresaid,  fidl,  and  have  now  fallen 
the  said  David  Dickson  first  above  named,  being  the  < 
said  John  Dickson,  and  the  next  substitute  called  to  t 
the  said  deed  of  entail,  and  the  other  substitutes  in  theii 
ihe  said  David  Dicktoo,  and  the  other  pursuers  as  albrefl 
ingly  the  siole  right  to  possess  and  eigoy  the  said  lands 
Such  being  the  most  important  and  primary  conclusion  of 
iex  to  see  that  it  cannot  be  maintidned,  it  is  only  necessary 
situation  in  which  the  leading  pursuer,  David  i)idcson,  co 
It  appears  that,  in  consequence  and  in  consideration  of 
theestate-ef  KHbucho,  William  Dickson  executed  a  deed  i 
1809,  conveying^  tlie  remainder  of  that  estate  to  liimselJ 
Mr  John  Dickson  in  fee;  whom  fiiiling^  to  a  series  of  hei 
^hose  contained  in  the  entail  1776,  the  validity  of  whici 
terwards  sustained  in  this  Court,  in  a  question  between 
and  the  trustee  for  liis  creditors,  and  his  brother,  Mr  Jol 
the  judgment  was  affirmed  on  appeaL  It  is  also  an  adi 
after  General  Dicks$m*s  death,  Mr  John  Dickson  made 
the  deed  1809|  and  propelled  the  succession  under  it,  by  o 
thereof  to  his  son,  the  pursuer,  David  Dickson,  who  was 
enrolled  as  a  freeholder,  and  is  now  actually  in  possef 
title. 

In  these  circumstances,  it  appears  perfectly  manifest,  th|it 
^n,  standing  infefl  in  the  fee  of  the  remainder  of  the  est 
importing  a  dear  contravention  of  the  entail  1776,  which  ] 
ly  required  the  whole  heirs  of  tailzie  <  to  possess  and.eig 
'  estate  hereby  disponed  in  virtue  of  this  present  Uul^ie, 
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a  judicature  act,  for  taking  the  opinions  of  3  Marj. 
JudgeB,  had  not  been  accurttelf  ct^pUed  Dickson,  &c  v. 
ir  Lordships  'TeeaHed  their  interlocutor  pfCuiii»gb«ne, 
f  22d  Not.  last,  as  gpt  l^eiflg  fraiO(^  PT^pise-      -7— 
rms  of  the  act  of  Parliament  of  the  6tfe  Q^^tuuZput. 
20,  with  the  proceedings  fpllowing,  ift  PW-^„,^a5. 
af  the  same ;  and  aUowe4  tjie  wntite  for  theijy'ww-  . 
er,  David  Diekson,  now  produced,  to  be  rp- Proo«M. 
aod  priuted  copies  thereof  to  be  put  Iftto  the^r^^i^   , 
also  allowed  the  respondent  to  see  and  4n- 
e  said  minute/  &c. 
rs   WL^re  accordingly  lodged;    and,  iil  the 


lereupun,  siud  bj  no  other  right  or  title  whatsomever^^  cannot 
eduction  founded  on  that  very  entail,  and  a  declarator  of  con- 
piinBl  his  father.    If  his  father  has  contravened,  he  himself 
same  situation,  and  is  equally  barxed  from  insisting  in  the 
)flhe  present  summon^  that  the  sales  under  reduction  should 
and  the  lands  restored  to  hini.    But,  independently  altogether 
tion,  as  Drivid  Dickson  Ib  at  this  veiy  moment  enjoying  the 
&  deed  \^mt  executed  by  General  Dickson,  which,  in  consid&ra. 
palidltv  of  ail  the  prior  sales,  secured  the  remainder  of  the 
brotlierand  his. descendants,  by  restricting  iiis  own  interest 
,  he  is  barred  pertonali  excepiume  from  insisting  in  the  present 
tting  a^i<le  the  whole  of  these  prior  sales, 
ler  it  U)  be  no  satlsfiietory  answer  to  the  above  objection,  aris- 
i  nature  of  the  action,  that  other  persons  claiming  as  substi.^ 
the  entail  1776  are  associated  with  David  Dickson  as  pursuer*.;, 
to  be  clear  that,  if  David  Dickson,  the  leading  pursuer,  is  not 
iiaintaiD  that  the  estate  has  devolved  upon  him,  no  other  per- 
Bt  ill  either  the  reductive  or  declaratory  conclusions  for  his  be- 
as  to  Ihe  Individual  interests  of  the  other  sul)stitutes.  of  ^. 
,  in  the  coii elusions  of  the  action,  to  the  effect  of  having  it  de-^ 
the  estate  has  devolved  Upon  any  of  them^  it  is  altogether  ih- 
jnder  the  ppes^nt  summons.    As  it  appears,  upon  their  own 
lat  it  was  considered  necessary  to  declare  the  forfeiture  of  Mr 
on,  it  must  be  equally  necessary  for  them  to  take  the  same 
igard  to  his  son,  before  the  right  of  any  other  substitute  can, 
,  but  which  is  certainly  a  proceeding  altogether  incompetent 
irdsent  summons.    We  are  therefore  of  ojpinion  that  the  action 
i  dismissed,  and  that  it  is  unnecessary  to  give  any  opinion  on 
K)ints  argued  in  the  pleadings.*' 
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IMckdon;  Jc.  tt 
CuningbUm^. 

TaUMie. 

Title  to  Pur^ 

su€, 

Perfonai  Olh- 

Jeeiion. 

Bet  JwUcaia. 

Prooe9$, 

iVriL 

Sonne. 


meantime,  an  addifional  minute  was  gtven 

I)avid  Dltkkon,  and  the  other  pursuers,  stat 

'  the  notary's  docquet  appended  to  the  insi 

/  sasine,  bearing  date  2i>d  Sept.  1815,  whi( 

*  fenders  had  pleaded  as  an  objection  to  t 

*  set  forth  that  the  said  instrument  consist4 

*  pages,  whereas  it  consisted  ouly  of  eight 
'  the  pursuers  meant,  therefore,  to  maintain, 
'  that  the  said  instrument  was  nuJl  and  void 

In  furtheranee  of  this  plea,  Mr  David  B 
concurrence  with  the  substitutes  in  the  en 
raised  an  action  of  reduction  of  that  infef 
which  all  the  heirs  in  the  deed  of  1809  w 
parties.  No  appearance  was  entered  for  any 
and  decree  was  (22d  Dec,  1826)  pronounced 
of  the  libel. 

Thereafter,  the  Court '  appointed  the  parti 
'  in  mutual  cases  on  the  subject  of  title,'  &c. 

Pleaded  by  Lord  Medwyn  in  support  of  1 
tion  to  the  title*— I.  The  pursuer,  David  Dii 
holding  and  possessing  tlie  lands  of  Kilbucl 
a  title  importing  a  contravention  of  the  old  en; 
is  thereby  barred  from  pursuing  the  present 
reduction.    The  entail  1809  is  dearly  a  vi( 


I  ^1  ^,«^««0r  to  take  further  notice  of  the  pleadings  t 
ingfaabia  In  regard  to  the  objection  to  the  title,  Mr  Cufm, 
in  the  iame  .ittjation  with  Lord  Medw,.;  and,  although  he  J 
renounced  lusobje^^^^^       tl^  title,  their  LordMp,  Lugh: 

^K^  T  !/tT  '"^t  '"  '"'^  reunncl^tion.  With  r.spect  fo 
th^r  Loniship.  held,  aa  to  the  first  sale,  that  it  was  Lie  I 
to  the  power,  of  ^e  contained  in  the  tailzie  1775,  and  that  no 
had  b€^n  pointed  out  which  could  aftc.t  it.  vaUdit^  ;  a,xd,  a.  U 
-ale  that  it  was  secured  from  challenge  a.  a  m  J^i^^  ^  , 
of  the  proceeding,  before  the  Court  in  l7«e.  ^  ' 
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of  1776,  in  consequence  not  only  of  tljie.^^^^^^' 

of.  General  Dickson's  interest  frpx^fwXQ^mck9ojx,&e.v, 
but  also  of  the  alteration  in  the  order, of Cuniigj^^me, 

I ;  and  the  pursuer,  pavid  Dickson,  has,  by      ._^ 

id  sasine  in  1815,  flowing  under  the  entail  ^f^^^^ 

isessed  for  several  years  the  remaining  parts  ^u^;^^^ 

ite  of  Kilbucho. ,  But  having  himself  thusjeethn. 

ty  of  a  contravention  of  the  entdl  1776^p-;;^)f*^* 

*ohibits  the  heirs  from  holding  the  estate  ^'T'- 

r  other  title,  he  cannot  found  upon  the  provi- 

hat  entail  against  third  parties.     It  is  no  an- 

ly,  that  the  clauses  of  the  entail  1776,  prohi- 

)  possession  under  any  other  title,  are  directed 

ast  the  heirs  succeeding  to  the  lands  and  estate 

3  entail,  which  the  pursuer  has  not  done ; 

'ly  object  of  his  action  is  to  make  out  that, 

ird  to  the  lands  now  under  dispute,  he  has 

I  under  the  entail  1776,  in  consequence  of  the 

ition  of  his  father.  He,  therefore,  can  have  no 

osecute  such  an  action  as  the  present ;  for  his 

he  remaining  part  of  the  estate  of  Kilbucho 

J  at  variance  with  the  entail  1776,  legally 

I  disability  to  found  upon  his  right  of  sucqes- 

3r  that  entail,  the  infeftment  in  1815  beiQg 

)mplete  a  disclamation  thereof  as  if  it  h^ 

en  in  fee-simple.     This  principle  has  been 

I  in  many  analogous  cases,  as,  for  instance, 

where  the  contravener  forfeits  not  only  for 

but  for  his  descendants;  and  .wh^j;^  it.  hi^ 

eatedly  found,  that  actions  of  reduction  could 

istained  at  the  instance  of  the  descendants  of 

raveners.     The  principle  of  decision  iii  these^ 

as,  that,,  as  the  heir  who  challenges  must 

ily  found  upon  the  resolutive  qq  well  ai;[  -the 

clauses  of  the  entail,  he  cannot  be  permitted 


6S4 


DBGISIONS  OF  THK    : 


3MM.18M.  ta  enforce  the  fettiera  m  against  third  p 
nidTson,  tR  «.  **^  •quafllj  destructive  of  his  own  righi 
cunin^ame,  CAtieton's  Creditors   c.   Gordon,    14th 
'^■^  —      KUi.  {Mor.  15»884) ;  Little  GUniour  ». 
rll'Jtpm^  ManshiaOl  rJtfor.  App.  Tailzie,  9.); 
'"'■     .„    Muir  M'Kenzie,  17th  May  1826. 
jVr/iJtt,  II.  The  pursuer,  David  Ditkson,  by 

p^^IJ?***''  possessmg  the  remaining  lands  of  Kilbi 
^^  homologated  the  sale  to  the  defender,  i 

from  insisting  in  this  action ;  Ersk.  B. 

'•'   III.  The  deed  of  renunciation  execute 

suer,  David  Didkson^  is  ineffectual  to  ol 

Jeetion  to  his  title,  the  fee  of  the  estate 

fwrnally  and  legally  vested  in  him,  and 

of  being  extinguish^  by  a  simple  deed  o 

IV,  The  error  in  the  notary's  docqiiet  i 

p[ient  of  sasine  in  1815  does  not  obviate 

to  the  pursuer's  title.     The  only  statu 

point  is  the  act  1686.     It  \ras  at  one  t 

that  this  act  was  repealed  by  the  statuti 

the  act  of  sederunt  proceeded  upon  this  ic 

was  found  to  be  a  mistake ;  and,  therefi 

as  relates  to  instruments  of  sasine,  no  weig 

tached  to  its  provisions ;  26th  Feb,  1796, 1 

negie  v.  Robertson  Scott  (3for.  8858),    Bi 

1686  contains  ho  express  declaration  the 

Which  omits  to  mention  the  number  of  pci 

null  and  void ;  and  expediency  does  not  req 

omission  «h<)uld  be  visited  with  so  severe 

every  page  of  the  instrument  being  atU 

subscripticm  of  the  notary  and  witnesses 

thus  equally  attested  as  the  last.     It  has, 

been  held^  where  there  has  been  no  suspici 

polation,  that  the  instrument  is  not  null,  a 
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ft  ofthe  Stfttute  are  not  stridfiy  complied  trtth^  «Mkiv^. 
*  RoxhOirgh  V.  Hall,  4fli  June  1741-,  Kilk.  ©jcfaon  4*  v. 
4,334)T  Cleric  r.  Waddell»  Tth  Felh  iq^sj^,  gmtagbamc, 
f<)r.  I4,'9S8).     The  'easea  r^^red  to^  by  the      —— 
itesied  ifpon  a  ififiertot  prrtidple,-^e'eik«ria  r!^^^^. 
ng  in  the  record,  wh^eaa  here  Ifr  ia  in  thtf  fa-  ^^^  p, 
itf'safihie.  ■-....        .       i  .  iaiion. 

e  other  pursuers  also  caiiriot  insist  in  a  sum-  procesa^ 
med  as  the  preseDt  is.  Whatever  may  be^JJ^ 
rts,  they  have  not  availed  themselves  of  a  eoiii- 
ode  of  enforcing  them.  The  action  is  brought 
ly  for  reducitig  the  deeds  Hbell^d,  but  for  re^ 
fern  to  the  effisct  of  deelaHhg  the  right  of  the 
jursuer.  If  he  is  barred  jti^r^owrf/i  exdepHdne 
l^ng  in  sueh  an  action,  the  substitutes  eai^- 
I'the  matter,  by  imiting  their  iriterests  ^ith 
byprosectiting  the  reduction  for  his  behoof.  " 

I^rf'for  the  pursuers — 

r  objection  to  the  title  of  the  pursuers  caftnot 

kompetently  maintained,  because  the  interlo- 

the  Lord  Ordinary,  which  disposed  of  the 
F  the  cause,  virtually  sustained  the  title  to  in- 
le  action,  and  it  has  not  been  reclaimed  against 
s  point  by  the  defenders ;  Ersk.  iv.  1,  66, 67. 
it,  supposing  this  objection  open^  David  Dick- 

not  incur  a  forfeiture  under  the  entail  1776, 
ct,  1.  That  the  irritancies  of  that  deed  are 
only  agstinst  heirs. who  have  succeeded  under 

lands  and  estate  of  Kilbucho^  which  the  pur- 

not  done;  for  it  cannot  be  contended* that,  in 
rf  his  holding  a  portion  of  the^tate  by»  virtue 
ifle  1815,  he  has  succeeded  under  the  entail 
2.  The  inf^tmehl  taken  in  ISlff  was  ah  in- 
[  and  void,  in  consequtoce  of  the  statement 
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jection. 

Res  JvdieaUu 

Proceu, 

Writ 

Sasine, 


3  Mar.  1829.  contoiij^d  i"  tli«?  notary's  docquet  apperiiii 
Dickson,^.  t».8trui|[^nft  of  sasiiie  being  at  varionee  with 
Ciminghame,  of  ^ji^|ges}pf  whicU  that  deed  co^lS^ists^;  Si 
li  t^Sfet.  .1696,  c.  15, ;  Act  of  Seda-unt,  l^ 
174^f:r>Ma€qBeeji  v,  Nairne,  23d  Jan.  18S 
tpWfP^:^P€irs,  l6th  Nov.  1824 ;  M*Iiitos 
ITth.Nav.  1825.  The  instrument  of  sasiae 
ingly  heen  reduced  upon  that  ground^  all 
duction  WEB  not  necessary,  nullities  beiog  i 
exception  as  well  as  action. 

Ill,  But,  supposing  a  contrarention  to 
conunltt^  by  Darid  Bitkson,  the  irritan 
purged^  1^4  By  the   deed   of  renunciatic 
the  reduction  in  1826-  Moreover^  3f/,  It 
to  the  defenders  to  maintain  that  an  ir 
been  incurred  ;  for  the  rule  of  law  is»  that 
plead  ag^unst  another  a  right  belonging, 
self,  but  to  a  third  party ;  Kinfauus  v,  C 
June  1554,  Fol  Die,  (Moi\  7796) ;  Es 
&c.  f?.  Laird  of  Lee,  23d  June  1612,  Fol, 
7798);  King  i\  Kerr,  13th  July  1627,  Jd 
7799) ;  L.  Cranston  v,  Scott,  18th  Feb.  1^ 
(Mor.   7801);  Lord  Bellenden  t\  Earl  of 
8d  Feb.  1702,  Fount  (Mor,   7816);  Ea 
burghe  r.  Bon  or  Wauchope,  Craigk  an 
Appeal  Cases,  voL  i.  No-  27j  p.  127 ;  i 
Graham,  5th  Feb.   1760,  (Mor.  7783) ;  ( 
Cromarty  r.   Lord  Advocate,  25th  Feb. 
Dec.  (Mpr,  15,417) ;   Turner  r.  Turner, 
1807,/itfpr.  App-  Tailzie,  No- 16,) 

IV.  Nejither  is  it  true  that  David  Dickso 
from  insisting  in  the  present  action  by  hoi 
in  cpi^seguence  of  the  infeftment  taken 
1815,  .  ;T9.  render  such  a  plea  effectual,  the 
an  imperfect  obligation  against  the  parly  1 

$   /. 
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eand  render  CMlftptete?  i«*.  B.^  fa1:'ttt;'SIJ>|JjJ7c.if. 
either  can  faomo^ogation  be  pleaded  vrtiiri^ninghwne, 
^oraiice  of  cificiutiManee^  ^ii4iitcb^'  if  kiiowii/     .-.i-. 
w  prevented  acqilie^eebce;  Wtiidl  Waa '  fee  rwHtaPur. 
regard  to  the  pttiTSuer.  '  tTiie  conseiSt,  hdWi.*^ 
berate,  1$  not^  Miidii^  if  it  had  prod^ed^Mlio^'' 
Irvine  of  Drum,  *4  AprU   IWt^  HcmseJ^J^^f^ 
reversing  a  judgment  of  the  CSottftdT  Sies-^];^ 

the  title  of  the  remote  etabstltutes  to  trarsue, 
at  of  David  Dickaon  were  set  aside,  is  unoh- 
s ;  for  the  remotedt  substitute  in  ail  entail  is 
I  protect  his  interest  in '  it,  by  insisting  fot 
of  deeds  of  contravention  ;  Dundas  v.  Mur« 
Nov.  1774,  AH  the  remoteir  pursuers  in 
it  action  are  insisting  in  it,  not  for  the  bene- 
^id  Dieksoii,  but  of  themselves.  Whether  he 
s  not  incurred  a  contravention,  it  is  for  their 
>  put  him  in  posMssioii  of  the  estate — ^in  the 
that  the  lands  may  thereby  be  restored  im- 
tu  the  light  owner  under  the  entail— »ahd, 
ter,  that,  by  putting  him  in  possession^  they 
I  it  in  their  power  to  obtain  declarator  c^  ir- 
gainst  him  in  terms  of  the  entail,  wlrfdi  pco« 
the  forfeiture  only  of  the  heirs  who  hate 


pleadings  Were  remitted  to  the  Second  Div{« 
the  permanent  Lords  Ordinary,  with  certain 
on  which  their  Lordships  were  required  to 
r  opinion.     *' 

onh  Justice-Clerk^  PitmSly^  AUoway^  Cringe 
mhwhmk,  and  itf^jr<^«>,  concurred 'iii  the 
\  opinion  : — 

X  X 


«M 


DECISIONS  OF  THK- 


i  MsT.  in£Ob      Qa  eoosidfrijig  ib«  whob  of  li\k  m^,  we  will 
^-^r— ^    4}tte8tiQn8  by  the  Lords  of  the  Fii>t  Divi^on  ;  b 
Dickson,  A^^swetins  them,  we  dhall  fiiUy  exhaust  those  put  t 
cixaiogba^,  the  parties. 

<j.  1. — \  Whether  the  intefiocutor  of  the  Loi 
>  to  be  regarded  as  a  final  judgment^  virtually 

*  pursuers'  title  agaiijst  either  ar  Imth  of  the 

*  Cuninghame  and  Lord  'Mcdwj'n  ?' 
^.— We  are  of  opinion  thaA  the  interloeutoi 

Ordinary  cannot  be  considered  m  a  tinal  judg 
sustaining  the  pursuers'  title.  We  do  not  lods 
^Ott  to  the  title  as  a  dilatory  ded^nc*^  because  a  < 
sort  only  delays  the  cause ;  it  prtnents  it  from 
the  shape  in  which  it  is  brought,  till  sonK^thing 
or  till  another  summons,  better  Hbelled,  shall  be  1 
the  objection  to  the  title  in  this  i^ase,  if  ^[ood,  a 
involve  in  itself  a  defence  on  die  merit^^  as  thi?  pi 
y&[  sue  to  the  same  purpose  in  any  other  action. 
that  the  Lord  Ordinary  has  been  of  the  sauic 
therefore  assoilzied  the  defenders  in  grnenil,  wl 
not  know  whether  his  judgment  was  tbtitided  c 
to  the  title  alone,  or  on  the  merits ;  and  th^rej 
both  are  open  to  discussion. 

Q.  2.—'  Whether  the  infeftment  in  1815 

*  whether  the  pursuer,  David  Dicksoir,  tliorel 

*  irritancy  under  the  entail  177^1  '^' 
A. — To  us   there  appears  to  arise  ont  of  i 

view  of  the  cause  which  has  ntJt  orcurred  to  t 
which  is  one  involving  in  itself  botFi  tltlt*  and  r 
bly ;  and  it  is  this,  that  the  eutail  1/73  ^^  ^ 
the  investiture  under  it  aunulled,  hj^  a  new  o 
which*  has  been  found  to  be  valirK  both  in  tbi 
the  House  of  Lords,  and  which  stands  unrt^diiei 
This  requires  some  detail. 

General  Dickson  executed  th<^  pntail  177^'  ^ 
a  power  to  sell  lands,  by  authority  of  thi^  Com 
of  debts  contracted  prior  to  the  vntixW  ;  and  ar. 
were  sold  to  Mr  Cuninghame  at  the  price  of  L 
though  objections  are  stated  to  the  foiTnalitie^  o 
action  for  selling  lands,  we  contiihr  thei^e  to  lw» 
available.  About  that  time  th<^  jiid£[ment  wm 
the  case  of  Agnew,  whereby  this  Court  Hound  1 
not  entail  his  estate  on  himself,  as  institute,  s>f 
himself  from  contracting  debt,  payment  of  wh 
made  efiectual  against  his  Estate.  General  1) 
less  of  his  entail,  had  incurred  considerable  debt 
that  what  was  law  for  Agnew  was  also  law  in 
pointed  the  late  John  Loch  of  Hacbau,  Esqt 


(        COURT  OP  SBSaiONi 


•09 


r  himBdi  miii^  ered&in  >r  «  taiiMiqMttlica,  9M«r.  IM. 

it  declared  fliat  Ae^' were  at  liberty '^toBeftjiBi^.of-J^^ 
for  parment  of  the  debt  contracted  posterifiB  tO{  the^^*"*^*"^* 
6  ;  aod  befcaze  ^ai^  <dBGree  was  pitinbtihced  ih  fluil      «».« 
r  made  a  i^econd  nib:  to  ibJRft>eiaaK$etii3fidii»d^ba'-Shm^ 

Q  to  the  declaratory  tiurt.^deiiiaii  raised  a  p(roce8a 
oa  of  a  thfei;teiied-  cbatge&r  payaient  of  Ae  price, 
actions  were  conjoined;  and  thi»  Const,  proceeding* 
adple  that  CMnenll  Diekson  oenldinot  entail  his 
oBt  hia  debts,  pronouneed  a  deoree-in  the  declarator^ 
the  letCf  n^  orderly  proceeded  in  the  miepeasioB ;  and 
}f  the  lands  in  iiie  taibsie  177^  wai  taken  out  of  tha 
by  a  posterior  one 

on  his  jKiwera,  thn?  fonad  by  Ais  Court  to  b^ 
to  him.  General  Dickson  oontraoted  more  debt,  for 
Qt  of  whirh  the  sale  of  the  domnium  u^le  of <  laadt 
to  Lord  Medwyn ;  and,  by  his  infeftment,  these 
■jiikm  tmt  of  the  tailued  investiture  177^9  leaTingr 
lum  directitm  still  as  part  thereof  burdened  witk 
ri^bt  io  favour  of  Lord  Medfpjm;  and  General 
brother,  Jolm  Dickson,  Esquire,  advocate,  being 
tJie  whole  family  estate  mig^t  be  squandered  away^ 
to  the  tnmjaetions  detail^  in  the  pleading;  by 
Gciienil,  on.  28th  April  18099  executed  a  deed  of 
\Miin«r  himself  of  the  fee  of  the  remaining  estate,  byr 
it  to  himsi^lf  in  liferent,  for  his  lifermit  use  allenaiiy, 
mvi\  John  Dicksmt,  and  the  hcnrs-male  of  hia  body 
lom  tailinsr,  to  the  heirs  female  of  his  body ;  whom 
hiii  next  brother,  and  the  heirs*«iale  of  his  body  ^ 
iug,  to  the  heirs-female  of  bis  body ;  and  so  on 
le  cotirsie  of  succesnon,  prefefring  the  lieirs^&male  of 
[  heir8.  in  their  order,  to  the  next  male-heir. 
Bicki^OEi  ^  till  persisted  in  his  course  of  extragavance; 
m^  that  he  was  not  restrained  by  the  second  entail 
p  thrill  he  had  been  by  that  in  1776)  lie<  brought  an 
\m  own  name  and  that  of  the  trusfcees  ftr  kis  oredi- 
mt  lus  briitber  and  the  whole  heirs  imder  the  tailzie 
D  were  ul^o  heirs  under  that  of  1773^  though  in  a 
rdor,  for  ^^tting  aside  the  entail  1800.  ^  In  that  ease, 
orray,  a^  ordmary,  pronounoed  an  interlociiter,  <  in 
Lorcl^hi|^  ^  ki iraq)ect' that  the  punioer  ddd  charger 
nd  maintains  that  he  wasunUmited  itar>of  the  estate 
loho,  and  liadxthe  iiifi;kt  of  disposing  thereof  as  he 
po|»er-^lM»ftv^^BiBdaj'  that  80{  &ria8>>he'  (Grcneral 
)  IB  emieeriuMiyrhe  had  ponTer  to  execute  the  deed  of 
itt'd  :>Utb  April  1(»9.  Mo,  Finds  that  the  said  en- 
Xx  2 
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5  Mar.  1829.  <  tul  is  a  deiireced  deed^  uid  irfeir#cald%  iiMr 
'^  I  ^^    *  fiuer  has  conveyed airay  th^ i%ht , o£< ife^  ||ii}4 

Dicktwi,Ac».<  hisr^ttoihatrflifea-entaften^y-'.    .f,    . 

cumugname,       ^j^  G«ewl- Aen  pleaded  thjitia  had  ^Ikh 
misled  to  exeimte  tiie  ^toU;  bitft^e  Lq^  Q^ 

s^eami  Ojmdm  that  plea,  and  adhered  ito  hi^  iaterjloctttort : 

^9^1^        The  case  then  weat'beferejthe  .Fiifrt  Dito 
^*'^^  Court  assoiltied  tto  4efaad^rs»>  lund  find  and  c 

<  of  Lord  BalgrayV  int^loeoiUm  itf  Ae  Gik 
•  Noyember.laslf'*    . 

V  Here,  theit^' there  was  an. action  brought  ft 
the  ent«m809,  i&  Tvhieb  the  judgment  of  the 
press! J  that  Gei^eral  IHckscHt  had.  power  to  es 
of  entail  16094  ^and  the  judgment  was  affirmec 
of  Lords,  with  costs,  in  1819,  at  whidi  tin^e 
David  IKekaon,  had  been  fohr  years  at  the  bar 
feft  in  the  fee  of  the  estate  under  that  entail. 
Dickson  having  died  in  181£,  after  the  jud^€»j 
nouaced  against  him.  Ins  brother  John,  w^ 
vioudy.  infeft  in  ike  fee,  propelled  the  successk 
toi  Ae  pursuer,  David  Dickson,  by  conveying 
<he  siq)eriority  of  the  lands  m  the  tailzie  ISOQ^x^f^il 
anpenority  of  Lord  Medwyn>  lands,  reserving  bj 
and,  on  this,  both  &ther  and  son  were  inftSt^i 
ifigfata  of  lifu'ent  and  fee ;  and  both  werefdac^^ 
j&^olders  for  ibe  county  of  Peebles,  4m  whieh 
many  y^ars. 

.  llras,  there  is  u  direct  finding  of  this  Court 
Dickson  had  power  to  execute  ^  taikie  180! 
been  afiirmed  hj  the  House  of  Lords  in  1819-  T 
oontameda  different  i>rder  of  succession  from  th 
contained  a  provisiQa  too,  that  the  heirs  diouldr] 
hnd  it  1  alone  ^  yet  it  is  fimdly  decreed  that  the  C 
boondtopossess  ndder  it  It  has  beanvirtuall 
a  new  investiture  made  on  a  posterior  deed  foi 
in  ikik  Coiirt  of  the  last  resort,  which  could  aol 
eeuted '  ifcthiy  tailzie  1776  had  been  in  force. 
iM  entaH  l<909v  did'  not  contain^  or  even  make 
lands  sold  ^to  Mr  Coningfaame,  tha  first  sale  wa 
the  tailziBr  1776  itseif ;  and  the  same,  powers  w| 
the  General  to  recall  that  tailzie,  must  have  enaU 
theaeboiid^eale  to  tha$  gentlcanan,  ^hicjhrwas 
Ckiurfe;  --^Tka  ^hes  part  wsaa  aIso  tdseft  mi  i\ 
Lord  OVfedwyn  ^  and  tb&:  n^ainder,  ineliiding 
cif  kmtl'ilfedhryTi'^-laiids,iwaa«put^u^  te^ 
titiiiie^'WlitehiataDda in  fo^'attllaa moment  ' 
that  we  draw  is  this,  that  the  tailed  iavestiti 
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in  particular^  Chat  the  said  of  the  lands  to  Lord  s  Mar.  1329. 
jratiiied  by  the  right  to  tiie  dominium  utile  of  them    "^-^y^^ 
pted  in  the  tailzie  ;  1009;  that  neither  John  Dick- ^ck«>nj  ^c  «. 
ther,  nor  his  Bon^  th^  pursuer,  has  incurred  an  ij-.^uninghamc, 
ierit;  and  that  the*  latter  and  the  other  pursuers      _^ 
iht  to  found  on  it,  wtoi^y  the  title  on  which  they  second  Opinim 
onentltyy  and  they  mtist  continue  to  abide  by  the  <>/ Con^ru/^u 
>9,  in  so  fiir  a^  oMceraB  Lord  Medwyn ;  and  as  to*^**^* 
ghame^  his  acqnisitlioaB*  are  secured  to  him  hj  judg* 
lis  Court,  a^cainst  which  there  is  no  power  of  appeid, 
ler,  David  Didcsoq,  now  says  that  bis  infeftment  of 
the  snbjectii  in  ih»  tailzie  ISOO,  has  been  reduced  by 
abd&nce  bv  this  Court.     But  this  is  of  no  avails 
rinfjf  e^^ery  elfieet  to  tilat  decree,  the  only  consequence 
father'^  infeibnent  on  that  deed  remains  in  fiill  force, 
le  investiture  was  coinpleted,  which  altered  that  on 

1776. 

poking  that  the  foregoing  is  a  mistaken  view  of  the 
dch  we  are  not  soisibie),  and  that  the  tail»e  177^ 
m  virtually  recalled,  we  are  clear  that  the  pursuer, 
kson,  by  accepting  a  right  under  the  tailzie  1809, 
i£r  himself  thereon,  did  incur  an  irritancy  under  that 
\^i  far  m  he  possessed  on  a  different  title  than  the 
I,  and  one,  too,  altering  the  order  of  succession  in  it. 
W  hether  the  irritancy,  supposing  it  to  have  been 
has  f>t*rn  purged  ?' 

e  pursuer,  David  Dickson^s  infeftment  of  fee  has 
ide  by  a  decree  in  absence,  which  is  only  a  recent 
ndicating  that  the  whole  pursuers  understand  Teach 
allow  temporary  expedients  to  be  tried  to  support 
We  do  not  feel  ourselves  called  on  to  say  what 
might  have  had,  if  that  step  had  preceded  this  ac^ 
as  the  Bummons  was  raised,  and  the  action  decide^ 
iry  predicament  of  £»ct,  we  do  not  tfiink  that  this 
Lake  any  difference* 

ie  renunciation  of  the  right  of  fee,  the  least;  know.- 
idal  law  must  at  once  determine  that  it  cannot  take 
ht  of  fee  subaisting  in  the  pursuei^^s  person..  No^ 
;  of  a  reconveyance,  and  ths^t  followed  by  sasine,  01^ 
f  resignation  or  ooqfiimation  by  the  Qrqwny  can  di:* 
trsiier, 

his  sasine  being  nu)l,  owing  to  the  Qotary^'s  docquet 
I  that  the  int^trument  cotnsistod  of  nine  pages,  we  can 
;ard  to  such  a  plea.  It  is  true  that  acts  of  Farlia.- 
j-e  the  leaver,  and  an  act  (rf  sederunt  requires  the 
«  numbered  Ist,  2d,  3d,  &c. ;  and  that  the  nptary'a 
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S'Mnrth  182»  flocqwet  shal!  iti^iition  ttup  iiuinTjer  of  j^ftg^  of  w 

'•^^■'Y^'^     consists  ;  but  if  the  page^  he  numVrotl,  jind  t 

n^^'^^'^h^'  ^'  nocent  grapihiiral  of  eler^enl  error  in  the  ikirqiiet, 

^miing      e,  ^„^|,ej.  ^  pages,  M'liichis  demon^tnitod  to  be; 

trror,  both  by  the  numeration  of  the  ym^^  anj 

Ifeetrnd  Opkiianoi  in  the  docquct,  none  of  the  foremefitioned  ac 

^J^^''^^^    »5we  shall  bfe  liuil.     Notr  eaeh  of  the  pajres*  o 

Jwlg€M.  teeine  is  nmnbdied ;  ^rid  in  h»s  docciuet  the  noti 

there  w  an  erasure  in  the  17th  line  of  th^  8th  | 

Bame  on  M^hich  flife  docHiuet  i?  written^  thereb; 

the  word  *  Octo  ^  in  that  ilocciuet  h  a  clerical  e 

*  tern.''    Indeed  the  ^et  of  sederunt  17th  Janu! 
ttyond  the  statute  1686,  c.  17, 

.     Q.  4.— <  Wbether  it  h  not  pts  tertu  to  tl 

*  jplead  the  irritancy,  supposing  it  ^ill  to  stib^kt  \ 

*  they  can  plead  it  by  way  of  excepticm  T 

Af — We  are  of  opinion,  that  the  defender,  ] 
jwm  plead  tlie  irritancy,  and  by  nay  of  eiTei>tic 
in  the  right  of  Genera!  Diekson,  ^rfio^e  altsohite 
possesses,  and  whose  Convejanre  he  hold?-  in  r* 
to  the  very  subject  possessed  by  the  pursuer  in 
tliat  General  Dickson  had  been  ali\Y,  and  tla 
taised  against  him  a  declarator  of  irritancy  fo 
tailzie  lyT^j  it  certainly  would  hare  been'eoi 
Oenerd  to  say  to  the  pur?iier,  '  How  ran  }  ou 

*  contravention  of  that  entail,  vrhni   youVmn 

*  at  nought,  by  possessing  on  a  different  deed,  al 

*  tually  revoking  the  invi^titure  1776?'  We 
inrer  would  have  been  sufficient  to  stop  the  net 
*uer^«  instance;  and,  if  so,  it  fnutt  he  p<|nnlli 
^^  one  in  riglrt  of  the  General,  It  would  !>e' 
Xord  Medwyn  to  pursue  a  declarator  of  irritai 
pursuer ;  but  it  is  competent  to  plead  the  irritai 
Iraceeption  in  bar  of  this  action, 

2d,  We  think  that  the  ca^e  of  M*C«lIoch,  i 
fSlecond  Divirion,  is  .precisely  in  point  with  t 
■proves  that  the  irritancy  may  be  pleaded  by  exc 

Mr  Dickson  says  that  Mr  M'Cullnch  irasi  thf 
tacceeded  to  the  estate  of  Barhohn ;  that  he  w^^ 
fninus^  bs  the  pnrsner  Biqrresses  himself;  wh**r 
has  not  succeeded  to  the  estate  of  Kilbiicho,  and  h 
licmirvus.  We  con^der  this  to  be  a  mere  n 
taken  the  fee  jyrteceptione  hertditatl^ ;  he  was  11 
|)os8e8Sion,  and  waB  as  much  the  rerus  dfmnnn>* 
»  he  will  ever  be,  tm!ythat  it  ifi  bimlened  wii 
"his  lather,  whith,  in  the  course  of  nature^  must 
the  pursuer's  investiture  precisely  as  it  fftand?. 
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'  Whetber  David  Il;ckiKm  w  Wwad  by  homologatipn  ^^^^^-  'B^^a- 
i5tiii|r  in  this  action  ?**  *  >^i^-Y"*^^ 

e  think  tliat  hi*  if^  pmcie^f  a«  n|U^  as  is  lus  £Either,  ^tkB«tjj&c-  ^ 
horn  heJibris  to  hai^e  i^ift  iiritaiicy  declared.     It  is^^l^^^  *^^ 

rtksiir,  thitt  thii  taQzi«  1809  was  exeouted  by  tke       , 

tlie  pursuer' t(  fat})er».wliQ  gpthis  brothel  thereby  to  Second  Opinim 
itelf  uf  the  fee  of  the  rwmujfrifig  pwrts  of  Kilbacho,^'*"'*'^*^ 
immedjat*4y  rut  11  led  that  deed  by  an  investiture  on  ^'^'"      •  * 
tliB  Gaueml's  dt^atb^  th«  p|irsu^r'g  &ther  cooyeyed 
his  son,  the  purj^uer,  who  was  infeft  therein,  and  en- 
El  freeholder  in  the  oounty  of  Peeblasu    He  is  now 
renounce  this  fee,  and  to  get  » decree  in  absence, 
his   infeftment ;  butwiU  th«e Mr |mm^/z(^o  acts  take 
ratiiication  f  HamolegsitioB  is  equal  to  a  direct  deed, 
he  act  bnbjert  to  cliallettge;  and  if  the  pursuer  haA 
ratified  tlie  tailzii^  ISOft,  surely  his  renundatien  aadk 
ibseticE>^  reducing  his  infeftaoient,  could  have  no  efiPect* 
t'lWvd  it  d&i^d.  altering  that  tailzie  on  which  he  foundi^ 
^iy  recognizing^  Lord  Medwyn^s  feu  right ;  and  oH 
cation  I^rd  ^l€<liryn  is  entitled  to  found,  as  mucb 
?  General  Dkksfjti  oould  have  done, 
>  Whether  the  concunence  of  the  other  pursuers  is 
t  t^>  ril^\'tate  any  objection  against  the  title  of  Davi^ 
ki  upgu  the  ^roundv  either  <^  irritancy  or  hcnneloga^ 

^  think  that  the  oonenrrente  of  the  other  purstteis  ie 
eit  ^to  ohviate  the  objection  to  the  puistier's  titlei 
luMon  of  their  ac  tion  is  that  the  right  of  Lord  Med* 

be  reduced,  aiid  that  the  defei^der,  John  Dickson^ 
eclariHl  to  have  forfeited  his  right  thereto,  and  thai 

shall  he  decreiHt  to  belong  to  the  pursuer,  David 

who  has  forfeited  just  as  niuch  as  did  his  father; 
I  of  M'CuUoch,  akeady  referred  to,  is  correctly  m 
id,  with  deference,  it  appears  to  be  inconsistent  with 
forfeit  John,  and  award  his  estate  to  Davidy '  who  has 
batne  deed  that  inferred  forfeiture  a^sunst  John*     Be* 

think  that  the  v€iry  tailzie  177^,  onwluehaJH  tli# 
libel,  was  revoked,  by  a  deed  whicb^  by  th^Hpqseof 
\M  been  decreed  to  have  been  within  tba  ppifer  of  Ge« 
ck^n  to  execute ;  and  the inveatiture  ITJS  wt^Hner^ 
Hated.  •.  ,  _ . 

--^  Whether  the  remote  substitutes  ai^;  entitled,  sup- 
the  objection  to  the  title  of  David  Didsoa  to  be  sus- 
to  insist  in  ^U  or  any  ef  the  bonolusiona  o^  the  ac- 

^«  think  that  this  qsestion  Is  answered  by  what  has 
kady  ob««enred  on  tile  preying  query. 
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aj!M»r.T(Wl|^  feji«>jn),;i'ii]f  -1.'    On  the  merits  of  the  acti(m,i 

''•■».^^;    ,9^irtf-r?f  Wtother  the  entail  1776  wai  an* 

^ unmm^ffMf  Dc  .^^j^g  efifectual  to  t^etiLre  the  estate  ajjaioat  the  s 
-«i««  ^^^j«liAitoftii^*he  Lite  General  Dicksiin?  If  8o- 
S§e9i^0pmim.  ..r)<d<  3»^^  rl4  M^  CuDinghame'a  del^Qce  agaii 
0/  CmmiJ^  >a*  dona  of  the  action  iii  regaxd  to  the  land  compir 
''"^'* "  ^7Sirtl»>,I(«d|^t%  well  founded~lst^  upoa  i 
ii^udiemtai  cfi  2dly,  upon  the  raerita  of  tho 

t  4(|i-^We/^te  all  these  (][ueries,  because  we  tl 
auiy>  be^nU  aastireri^  at  once.  We  think  that  t 
W(k$y  hsjfimdAofM^  onerous.  None  of  the  Jtii 
ed  doii^tsiof  ita^onerojsi^  in  1784,  when  the  qui 
tilted^  wjiether  it  wm  eiieetual  or  not  ;  they  onl 
pinnt  of  Jav  it  waa  ineffectnalj  because  Genen 
tailed  the  estate  on  hlmeelf,  which,  in  their  opin 
^  baye  been  done  by  the  trusteee,  and  not  by  the  C 
with  r^ard  to  the  lands  sold  off'  at  the  tinst  Bali 
iQ^anie»  that  wae  done  in  canformity  to  a  powi 
la  8^  laads  at  tiut  d^ht  of  this  Court.  An  a 
Ht^jQOrdifiS^j  made  to  the  Court,  who  granted  i 
power  to  sell  certain  landa  specially  detscjibed,  a 
rmUX  wjn$  proved.  The  sale  was  acconlingly 
IMlfBtter  in  teraifl  of  the  power  gfiven  hira  by  the 
although  it  was  Jiis  duty  to  report  tJie  sale  to  th 
waBOsdered  tp  do,  Mb  neglecting  that  duty  cc 
tbe  vaUdi^  o^  tie  sale,  or  the  ripht  of  the  jnn 
said  that  Jobn  Dicki^n,  and  other  heLrs  of  ei 
liiildlvn^  Hrei^e  called  as  adminii^tratorH  in  law 
fy^ni  but  Hxey  were  interested  to  betray  them 
vMch  aocQUHt  curators  ad  litem  ought  to  have 
ad>  whieb  wae  not  done  ;  and,  therefore^  the  pnx 
tllim^  fUR0  mil.  This  is  currying  matt^^iB  very  fa 
aaMQl;  discover  any  jarring  intere^itd  which  es 
the  par^mts  av^  their  childxen — all  were  alike 
pi-^sfsrvia^; tb9  lestate^  If  there  were  any  minutii 
Ihe.pfqmiW^  >they  fiiU  under  the  rule  of  law,  tj 
ttoii^iaiiifitjjli^on  that  ground  were  competent  and 
W(^99^9liaifl^pS  opimon  that  the  ra*  jttdicato 
C^ingteilie  8  fiist  purchase. 
-rQ^^flT^-  fa  Wi"  Cuniughame^s  defience  again*tt 
fv^theiax^tioQ^  ip  regard  to  the  lands  curaprel 
f  .IfttP^erV^lf^phd  purchase,  well  founded,  on  the 
*  judM0ta^  or  on  any  other  ground?' 
,;^.-T-We  aresfttigiled  that  it  ip  protected  by  t 
ta,  i^gainst  which  all   the  ohjectiona  started  by 
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wpfeu  to  1)6  perfiHd^)g)poiiildI«ii/    Wll^lkflr  the  judgmflnto  3  Mir.  IMC 
wdmtr^i*^«iP>i«20Bgr/it'i«  itif  ii^'inpMitaiwd  fiov  to  enquire^    '■^Y"*^ 
ftr«infrn«to;wftind 'bjf'l^       ttee  ugafaist/^lrio-^er  of ^^;^^4^^ 

Q.  5.— <  JfiHi^id  MoAw^i  Mm!Mi/a|wki9t^  ili^  vtoadhisioiui^  ...«. 
*irf«iiie  uttkwiivB^  fDiaaided-o«itlie<f|ffoiibd'C^  i^  yu£caia,  g^mtd Opinim 

<Jti^W^ do  iMit  sea itkai iLonl; MeAtryn  Miimmd on amr ^*^ 
n»  jftHoaia^  BMfiket%  Mtnoraetum  miUticHoied  ift  ihe  fKroceed. 
iBg9  to  whic^  be  was  a  party,  or  in  wbidh  tfaievUidity  of  his 
ivdMdiufl  porofaqsOfT^as.tarva^^  ia^'nftmO&a.  But  we  hav^ 
^egidy «olal!Bed caaiiidbfedaoii  to  the* title  of  the  puisuers, 
wiichiiitiiiiAtBlf  (bleiiis  itsdf  trith  thenieKiti^«**%^e  mean  the 
pleiktl|a*.tfae  tajlsie  177^  on  which  the  pfiirsoeis  libd,  was  re- 
wk&d  aiid  aHoPod  by  the  sobsequent  deed  1B09;  that  the 
taihoiditli^e^titvw  Vin^i  m  90  fiur  as  it  ranained,  was  anni- 
hilaldiiby  a  ww  one  1900  that  taiheie  1809^;  Aat  this  was 
^tehied^tojbe  Within  theporwvars  of  General  Bid^n  as  an  nn-  « 
Jimitsd^  ie  ^  both  by  this  Court  and  the  House  of.Lords; 
Ihst.  the  last  inTjHstiitvre  is»  therefore,  the  <mly  title  which  the 
paniffsr  hav^  :<o:^e  estate;  and,  since  the  General  was  an  ' 
ndfiautfdfibuv  I^^  Medwyn*^  pnxduise  must  be  secure  to  Us 
JboHUiip.'-   "  i       •    .         . 

''iWhte>tinBTe^iEW^  whole  proceedings  detailed  in  this  ao- 
lliai^spditMn'ihiem  see  that  the  defe^  John  Dickson,  acted 
firiteiilif  iivemifiDiimty  to  the  opinion  and  judgments  of  this 
CSsiifet  ;;^hfiii  we  see  that  the  tailxie  177^  ^^  not  consideted 
lb  hi  bindaag  on  General  DicksoB,  that  he  was  dedared  to 
^arfe  Ml' pfivFSp^to  execute  the  tmlne  1809,  it  is  inconceiyable 
Uiim  thsft  this  Coor^  can  declare  a  forCeitore  against  him  of 
hbiiil^'lotheertate;  and  his  not  opposoig  sudi  ade<arefeis 
sfMcaiye  of  a  coftisiim  between  hhn,  his  diildren,  and  tiie  other 
hais^^hp^,|hi9  action  tp  attfenipt  to  enrich  themselves  by  an  act 
sf  ^ostieefTQ  the  defendeio,  Let  tiie  case  of  Agnew  be  ad- 
■ittsd  to  hme  been  well  decided  in  die  House  of  Ixurds,  which 
wei«ehpimdt¥>admit;stiU  that  j«dgment  cannot  be  a  pre- 
sstaH: in: tide. particular  cause,  which  hasprooedents  of  its 
fmifu.  This  Ckmrt,  and  die  Houieof  Lords,  have  both  found 
fbt  Qepcfal  IMdoMm  had  power  to  disiregard  the  taih^ 
aid  eaeente  that  of  1809 ;  and  whether  it  is  possible  for  the 
ponnecs  to  reduce  the  entail  1809  ^not,  in  spite  of  tiie preoe- 
#Bilsalnad«>mcatimoi,  we  do  not  tliink  oursdves  entitled  to 
danda  1^18  eoffieient  that  that  entafl  b  th^  subnsdng  invee- 
titpidtocf^faee^tatahpauilfltgated  by  the  pursueie,  David  Didc- 
foa  and  his  fitthec,  to  exclude  Ihe  fimnery  and  die  odier  pur« 
paen^  fren  founding  on  the  4;ailste  1^6,  in  this  question  with 
LotfjiMedwyn;  and  we  are  of  opiaion  that,  on  the  tide  aa 
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MOn^WL  Miindiig  ftnrif  irlth  tin  mriifn,  hin  T  firih>hlp-m 
^'^"—V*^    wariwlrwath'iaittrpiHMS.  J      ^ 

ffgMg^»   :  HrOuxDBglamt  hat  raDoimoiNl  Ut  oiffirltd^ 
J^*"t!*-r-%-  jjn^'g  liHg  w  gu^  j^  ap|>ear8  to  afi  to  be  impoasibk 

«....«  ta  pay  any  vegitrd  to^  rach  rtsauiiciattoii,  sinde 
#wrtnr<Vaiiati  b»aa''i  oaaa  niuat,  of  coqrae»  ba  divided  paftif  < 
i/..CwiiA»(/    pies  which  applj  to  that  of  Lord  Medwyn.    Mi 

diiiik^  IB  «f  itielf  ahMie  nrfScim^  to  'prftie«e  luiii  i 
but  he  oiightto  ba  asBoiiciai  from  tUa  aotioii,  im 
grannd,  but  on  the  whde,  with  {dll  expeoMiu 
,    iMtd  Nemtm^^"^'  ooacur  in  Ae  fn^golbff  4 
ahat  aragarda.tbe  olgaatioius  to  tiie  tide  of  the  {mi 

Afl  Mr  Coainghame  has  wared  theie  olgectiN 
aaeenuy  in  hia  caee  to  give  an  opimon  oa  tiie  i 
I  afpraa  with  &e  other  Judfee,  dmt  the  first 
aaade  ia  conibnmtj  to  the  power  of  sale  oonta^ 
..  aie  177^9  >^d  that  no  irregiokrily  has  be^fafn 
aaa  a&et  its  validity.  The  seecind  sede  I  idio  < 
ang  is  secnre  £rom  dudknge,  as  a  re^judieaia^ 

Being  satisfied  in  Lord  Medwy&V  oaee'tha^^ 
fiSgactios  to  the  puniuers'  title,  I  ibkik  it  unnei 
sent  to  enter  on  the  consideration  of  the  mer 
Jmdeffs  eiiottld  be  assoilzied  with  expenses.  '^ 

Lord  Gienlee. — ^The  disposition  of  tmlsie  of 
neral  Dickson,  in  favour  of  his  brotiier,  Johiiy 
Jtherein  mentioned,  I  understand  to  be  ineoneisl 
aepupMUit  to,  tke  previous  tailzie  of  177^ ;  an 
taira  an  express  ohIigatioB  on  John  Didraoh  nc 
.the  aales  previoasly  made  by  the  General. 
.  The  validity  of  this  last  entaU  was  sustained 
tsad  in  the  House  of  Lords^  in  a  questioB  bet 
Dtcksoa  and  John. — ^Wheth^  it  may  be  ehalle 
Jtance  <tftiie  pursuers  of  AejM^esentaction,  I  nee 
^eeaus^e^  m  fact,  it  has  not  yet  been  dudlei 
Nm^hfot  it  aor  the  subsequent  charter  of  18 
lor  ia  tha  auaimoas;  and  aldiough,*^  indeed,  a  ht 
DtokaoolB  rigi^  ander  the  entail  of  1776^  ia 
yet  liiara  is  oft  4;oiiclutton  for  haviag  his  light  to 
the  d^  180B  ako  eztiagwAed. 

Tbis  being  pi«mised,  it  appeare  to  we,  in 
.tbatf  aaaMttersatood  when  the  petition  and  an^n 
j^viaed^  formerly,  the  pursuer,  David  Dickson 
aad  acting  in  the  maan^  mentioned  ia  Ae  ^j 
Joed  of  his  £Miiar,  John,  propelliag  to  him  4ie 
4^  the  new  taiUe  of  1800,  had  lost  all  tide  to 
jaoaasisliat  ciwcattor  af  heir  under  thetailaie  Ir 
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loe,  ita|»pew»t»iiie,11iail3ilte«gh'tit8btbv  '^'^''  >^** 

le  cjuiiiot  be  said  to  have  iacunad  the  proper  ^■•"ijTp^^"^ 
prretepih  ■  yet  «ven  now  he  is  ddbarrea  from  cmal-  ?!^J^"l j^^ 
-Nc  tides  whitfc,  by  the  deed  ISOB,  his  firtiier,  irho&c. 
Ifd  tht!  ^uccewon.  voder  il  l»  Urn,  was  exftesBlf      .^^ 
to  c^iiiUeii^t%    I  diink  these  ex€eptkni9  abo  b«rtii^«c«id  o/>4ni«>t 
lers  from  inrikting  in  tbeKbd  as  bid,  because  it  c^a-^^"**'^ 
the  land8,  of  wticfa  t|ie  sales  are  diallenged,  should  ^^^ ' 
^  belong  to  David  Diokfofi.     There  it  Be  sefbrnie 
Mident  comluoon  IB  fiiFour  «C  the  4)ihgr  puieatfi^ 

that  it  ^118  competent  br  die  deflendm  to  ibund  on 
i09^  and  on  the  puitnct^i  ^aeriog  aoo^tbd  aikd  meA 
deed,  propdMng  the  guocessiony  at  aboreiaeatiaBed, 
le  plea§  the  Q€e arising  were  available  to  them  by  ex« 
\nd  I  sec  nothing  m  the  Ordinary^  intertocutor 
ed  them  from  ineittiagca  these  pto«  In  Ikdir'tn. 
be  puTBU^r'n  p^tiom. 

'stui^  stood,  therefore,  when  the  petition  and  answers 
E>  ndv  ised  hy  the  First  Division,  and  a  remit,  in 
iderst^od  tliere  w^  eoiae  infennali^,  wae  made  to 
Jn<j<j:tM,  riH[imiBg  ibsiat  opinions^  I  think,  ^n  the 
havt'  ^tati'd,  that  the  process  fell  to  be  dismissed. 
'<prct  tn  tlie  steps  which,  in  order  to  obviate  the  ob- 
ited  airaiti'^t  bin,  have  been  taken  by  the  pumraer, 
kmm^  Htiue  th^eause  was  formerly  before  the  First 
[  tliink  it  needless  to  inquire;  and,  indeed,  I  have 
opinion  on  the  matter  what  eiffect  they  might  hax^e 
m  before  the  kcftwn  w%b  raised^  or  even  tempeetwe^ 
ad  made  any  conmderable  progress ;  because  I  thiidt 
taken  at  so  advanced  a  period  of  the  litigation,  and 
1  circumstances,  that  no  regard  can  be  paid  t6  tihem 
»ent  proce>\fl.  ' 

mg  to  the  opinim  above  elqmssed,  I  •eertaMy  do 
itogether  unnecesaaxy  to  siqr  any  thing  on  the  other 
which  arc  di^icussed in  the  papers.  The  remit,  how- 
9,  titat  re^rd  is  to  be  had  to  Mr  Guninghame^  n^ 
r^^  on  hb  part,  idl  oiiieBtions  to  the  tilWp  Mow^  Mt 
me  has  dt^fenees  pecuUar  to  hiflisel^  and  distinct  firom 
iich  ripply  to  both  defendenn-namely,  his  plea  on 
*dm*r^  in  17B4,  in  as  far  as  eoneems  th^  fiwt  pur- 
d  hi0  pk^a  of  wet  jmticatu^  im  as  ftras  eonoctusiilii 
trcliaae;  i^nd  I  am  'of  opinioB  ttat* those  pleas  are 
ded.  1  tliink,  in  expressing  this  opibionj  I  sullipient^ 
h<*  ivf|ni?!'ttion  in  tiie  remit,  in  regard  tio  Mt  Ch^niiig^ 
iid  that  I  amial^bevty  to  dirtaia  Irwi  sa|4iij$  hn 
pr^i^at  as  to  other  ^pasticms,  •  on  aoflie  of  wUok  I 
in  fact  made  up  my  mind« 
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h  Mar.  IB29.  WheiT  the  case  came  back  with  these 
Bickfl«iH4^««^^  bbjecteA  fcy  the  pursuers,  that  the  op 
Cunixighiin^,,^^^^^  Judges  Were  rested  on  a  new 
which  liad  iQot  beeii  discussed  by  the  pai 
whieB,  thferiifore,  they  craved  to  be  heard, 
'*,  The  Court  pronounced  the  following 
(l4th  Dec.  1827) :— *  In  respect  the  consi 

*  are  of  opinioti  that  the  tailzied  investi 
'  annihilated^  and  that  the  entail  exeeu 

■^  of  April  1809  has  been  sustained  by  s 

*  ment  of  this  Coiurt  and  of  the  House  of 

*  so  become  the  standing  investiture  of 
'  whereby  the  pursuers  are  deprived  of 

*  bring  this  present  cliallenge,  and  that  t] 

*  should  be  assoilzied — a  plea  of  law  a 
'  hitherto  has  not  been  stated  by  the  par 
'on  which  they  are  entitled  to  be  heard  i 
^  be  so  advised;  and  a  motion  to  that  el 
'  been  made  by  the  counsel  for  the  purgn 
''mutual  cases  upon  the  said  plea  to  be  gi 


Pleaded  for  Lord  Medwyn  in  support 
Jectidn— . 

*t)it  entail  of  1809  has  already  been  s 
in  direct  viblation  of  the  prior  deed  of  17 
settliefd  principle  of  law,  however,  that  t\\ 
the  same  estate,  containing  provisions  in  i 
tion-  of  each  other,  cannot  be  both  binding 
titiid,  '  If  the  firit  deed  is  effectual,  then 
b^ing  iri  cdntravention  of  it,  must  be  inej 
if,  on  th^  oiher  han4»  the  last  shall  be  held 
iiig/ then*  there  cam  be  no  efficacy  in  the  fii 
has  beeii '  decided  by  a  judgment  of  the 
jLords,  that  the  entail  of  1809  is  an  eff< 
dlid  that  ^t^  the  iltanding  investiture  of  t 
Kilbuchc*;*  arid  "this  judgment  could  only 
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^f^_  oii,th«,gP!ot|Ad  of  Oenerai  IHci^oa  Jtw^jDktson,  .jc. «. 
» r^aUwitpd  ,fiat  pf.  tUci  estate,  ps  ^jmij]^'''!^^ 
sea^^aJQ^w,def4,,eit]Nr8lie^atti^g,tbpjtpn49|     ■ '* 

t    It  foUflT^r.lbepq^r^^^^t^^  ^'   ""^'^ 

Mcomid^te]^  ^awubiloi^;  aip^  that  tl^e  s^le 
the  defender,  which  formed  a  part,  of  thq 
It  under  which  the  new  ent^l  wa^  ex^cutc^d^ 
effectual^  ..,  ,         ,        .  » 


jrf  for  the  pursuers—; 

^tionin  1813  was  not  intended  to  try  the  alb^ 
estien  of  the  validity  of  the  entail  1776,  or  of 
^  Qf  Genaral  Dickson  to  convey  away  apy 
»f  the  estate,  in  contravention  of  that  entail. 
ded  exclusively  on  the  ground  of  fraud ;  and 
(oditoir  of  the  Lord  Ordinary  was  founded 
uf^^ertion  made  by  the  pursuer,  and  not  con^ 
by  the  defender,  that  he  was  unlimited  jSar 
;ate ;  and  that,  therefore,  so  far  as  he  was  con- 
le  had  power  to  execute  the  entail  of,  1809, 
]g  being  thus  limited  in  its  effects  to  him- 
},  But,  supposing  the  finding  to  import  that 
Dicksoit  had  an  absolute  right  to  grant  the 
0%  aiitl  that  the  deed  of  1776,  was  ip^  Bfl.  far 
ly  with,  it  cannot  be  regarded  as  ^^^res.Judi^, 
he  effect  of  annihilating  that  en^.iu,  fi^g^fi 
nds  which  it  is  the  objecjt  of,  the;|)i^ent.^r 
eclai  m.  It  can  only  have  effect  £^  ^94'^  Wida 
frmed  the  subject-matter  of  that^c^ticfi^^^.bU|t 
;  annihilate  the  tailzie  as  t9  otiiei^.l^god^,  oji^ 
s  dtied  of  1SP9  thc$  BtaMiQginiT^tit^^e  iis.tp 
t  contaiued  in  that  entaijl*,  JBvfp  ^^^^^ 
s  conveyed  ?biy  thq  d«?e4,-lP9f:iU<e,ji»^g|i^pit 
3t  be  conclusive  against  the  present  pursuers^ 
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♦*^^**biltotwfii  the  wbofe  prooeedings  iti  ^ur 
»k*0on,*c.».^^^^®^  in  absence,  and,  therefore,  ^i 
Cwntegkaaie,  ^i|^tj00  at  thalr  instance,  restingr.  M  tfcey 
— .      be,  on  the  assumptioM  of  wbat  wm  slot  i  i 
^*XJ.      B.iv.tit.S.f8. 

The  pleadings  wete  agaifi  Mmitt^  ^  t 
Jkidges ;  and  the  Lards  Juitice-^Cleri,  i 
millif^  AUaway,  Cringletie;  Meadowhank^ 
and  Newton f  ooncurred  in  the  fdlowing^ 


Judgea. 


Third  Opinhn     We  have  Considered  the  cases  ol^ed  for  thert 
^f  CormtUed     ^]^^  former  procedure  and  remit  by  the  Lorda  of 
vision  to  us.  with  the  speech  of  the  Lord  Cl 
judgment  or  the  House  of  Lords,  in  the  Barhbti^ 

In  our  former  (pinion,  we  referred  to  the  caac 
ed  as  a  precedent  in  point ;  and  we  have  additi 
J>e  confirmed  in  our  ideas  by  the  aifirmance  of 
therein  by  the  House  of  Lords. 

It  is  pleaded  by  Messrs  IKckson,  that  the  iiii 
the  tailzie  1776  was  not  recalled  by  that  in  180 
respects  the  lands  sold  to  Mr  Cuninghame  and  I 
But  we  consider  this  to  be  a  mistake. 

In  the  Jirri  place,  one  of  the  sales  to  Mr  C\\ 
made  in  virtue  of  powers  contained,  in  the  taiL 
and  under  the  authority  of  this  Court ;  and  the 
that  gentleman,  to  a  small  extent,  was  sanction 
ment  of  the  Courts  Ibn^  ago  final,  and  beyonc 
challenge,  even  by  appe^.  There  cati,  therefor 
that  these  sales  have  annihilate  the  investitui 
leno:th  that  they  extend. 

With  regard  to  the  sale  to  Lord  Medwyn.- 
entail  by  the  late  General  Dickson  proceeds  on 
That,  notwithstanding  of  the  tailzie  1776j  he  h 
siderable^  part  of  the  said  lands  and  estate  (yit.  ] 

*  thereby  become  liable  to  a  declarator  of  ix>utrai 
^  tan(^',  ^t  the  instance  of  the  said  John  Dick 

*  mij^ht  now  raise  against  me;  but  whereas  t 

*  Dickson  has,  for  my  accommodation,  agreed  n 
^  the  sales  already  made  of  part  of  the  foressdd 

*  ment  of  certain  debts  contracted  by  me,  nor 

*  action  of  declarator  of  irritancy  against  me,  i 

*  of  my   granting  the  deed  lindeni'ritten.'*      I 
granted  the  entail  1809,  Which  contained  a  difl 
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fifom  what  was  in  the  deed  I77&    At»4  secondly^  '  ^^^^  ^^'^' 

te  the  sale  made  to  Lord  Medwyn^  as  it  cpntained    • 

reservation  of  the  feu  right  granted  to  his  Lordship,  j?*<^H'*''!:**^'  *• 
« the  «mp€floritf  only  of  these  lands.    On  tthis  <^,^^"*Kh^"i«. 

<te:DitdQBo»  was  infeft ;  and  in  1815  jbe  prop^Uedf 

ion  to  his  son  David,  the  pursuer,  bjr  conveying  to  TlUrd  Opinu 
aUay  the  fee  of  the  lands  that  had  been  sold  to  l^»'<tY^'*^-'^ . 
with  the  exception  of  the  feu  right  in  his  Lordship'iT"**'' 
A  bsvii^  disponed  to  himself  in  lifer^t,  both  fitther 
Te  enrolled  in  the  roll  of  freehcJders  for  the  county 
for  their  respective  rights  of  liferent  and  fee  of  these 
msed  by  Loid  Medwyn. 

^e  ^onstd^p  that  the  investitnre  of  the  177^  irasre*< 
aunihibtHJ  ulso  with  respeet  to  the  lands  sold  to 
lyn,  as  well  ini  those  disposed  of  to  Mr  Cuninghame. 
18D9  rati!K'«i  tlie  sales,  because  it  proceeds  on  the 
*f  them,  and  m:iki*a  the  non-challenge  of  them  the 
if  Grrautiiitr  the  det^d. ,  And,  farther,  it  ratifies  the 
•d  Mt^lwyn,  hy  acknowledging  the  feu  right  in  hi^ 
d  the  piiTi^utT  ratified  that  deed  by  taking  possessioif 

^e  til  ink  that  the  deed  1809  is  in  contravention  ot 
n  IJ?*'^  ^  tl*^^  >*amp  could  be  said  to  be  still  in  exis- 
jf  the  former  contains  a  different  order  of  succession 
ui  the  hitter,  and  any  alteration  was  prohibited  uu* 
irtlon  of  irritaiii  y  and  forfeiture  of  the  contravenfers: 
hihtted  alic-iiatujns  of  the  whole  or  any  part  of  the 
;  coritnineil  likewise  a  condition  that  the  heirs  should 
^  efcitute  under  that  tailzie  alone,  and  by  no  othe^  . 

1  under  the  sanrtlon  of  forfeiture  in  case  of  contra- 
But,  m  already  mentioned,  the  tailzie  1809  ratified  th6 
in  contravention  of  that  in  1776 ;  and  the  pursuer 
iher  both  repudiated  the  deed  1776>  as  their  titl^ 
oil,  and  e.vpre?jalv  made  up  their  investitures  under 
lHt«. 

u  then,  can  hi*  clearer'  than  that,  if  the  purstier^ 
rkiioirt!  fcither,  liai  contravened  the  tailrie  1776>  th« 
id,  when  the  pre^ient  action  was  instituted,  equally 
He  then  Ptmjd  infeft  on  the  entail  1809}  and  yet  he 
that  in  177^»  wEiieh  exprefltsly  decilares,  that  he  shall 
on  it,  and  it  abne,  und^  the  penalty  of  forfeitqrOi 
reffire*  in  the  same  situation  in  which  MrJVf 'Culloch 
ur^uing  a  reduction  of  deeds  under  an  entail  wluc& 
pudialed  ;  and  mustt.  tb^iefore  have  a  similar,  jud^ 
ied  to  him, 

egard  to  the  other  pursuers^  they. too  are  situated 
w  were  a  number  of  the  pursuers  in  the  case  of  Bar- 
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Mm.   '  Ttey  (ast&e  LAgftCaiaiit»B6r  dka^ 


i    ■> 


joiit  lit  iiiH  pmyer,  t&at  tne  prdp^rtr  mj  ^ . 

3CSr  Vmwluchth^otti€;rpwue»,^J^ 

*  sitiiation  in  vliich  Mr  John  M^CiUlbcii  VuDa 
l¥^  IM  ht  4f^bJkm  U^t  tMs  jitdgmeiit  k  Bt 

9,n^  indeed  repudiate  th^  deed  177^  in  so  man 
not  have  any  right  to  claim  under  it ;  and  the 
by  desiring  that  h6 ahsdlfinf^nt  his  fistther,  and 
eannot  he^w  upon  hun  aaj  additioQal  ti^ 

The  Lords  PfesitMt,  Bdgrafi^  |q;id 
6urred  entirely  in  the  opinions  of  th^  cofne 
On  the  other  hand^  Lord  Cm^$^  said,  < 
he  was  of  opinion  that  the  miction  ought 
«e€|,  and  agreed  with  the  other  Judg<| 
points  which  had  been  discusse^^  thero 
with  regard  to  which  his  opinion  was  diffSei 
it  appeared  unnecessary  for  him  to  state 


The  fallowing  Interlocutor  was  proooui 
Lords  having  resumed  consideration  oi 
iqg  petition  for  David  Dickson,  .Es^iri 
answers  thereto  for  J[(^m  Cuniiigha] 
and  for  the  Honourable  John  Hay  1 
M^wyn,  respectively,  and  advised  tjl 
the  summotis,  defendes,  and  the  sever 
vised  cs^^,  fmd  whole  pleadings  of  the 
th€|  n^it^;  and  having  particolarty  €• 
opii^ions^of  the  other  Judges  consuiti 
term^  .^f  ^eapt  of  Parliaments  tehich 
ol^^fifip  %^ikl^  title  f&  thft  pufsuep?,  Jk 

am4^|^fMi,4>l^%  €ifll^i|,  J77fibyj4|i*jw 

Hi;^u^,pfJ[4fij^ 

ami,eff«?l?^wl>;, pnd  hftv^ h^li^  c(^F^ 

ties  in  their  own  presence,  fiD4  having  al 
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il  of  reaunciatiou  execiitefllli^the  pmrsuer/#ii^^*^-^*^ 
miiarjr  1824,  and  recorded  li*J(fe[/^!^ 
ations  lOih  March  1824,  a^d  h^vifl^R :<^Wpi-f^^ 
be  tenng  aud  con  clusious  alriiie4MKH(t«iii^'aiid    \  .^-^ 
rocediire,  particularly  the  subi^ueht  opfhf^'l*^^^ 
ther  Judges  consulted  on  tha  w|i9le  cause, *iii 
f  the  act  of  Parliament,  fi|i4.4li^&  tW^  defen- 
in  Cuningharne,  Esq.  is  enfSlled  tb;t!dce  the 
}f  the  olijectioB  which  has  be6n  iitflUf^Tjy  th^ 
J  the  title  of  the  pursuers^  ftp4  flOfjIiM  ti^ 
ection  accordingly  :  Find,  on  the  meritsr^  that 
,  purchase  was  made  in  conformity  to  the 
f  sale  contained  in  the  tailzie  I776j  land  that 
ularity  has  been  painted  out  which  can  af- 
ralidity ;  and  that  the  second  sale  is  secured 
allenge  as  a  resjudimfd:  And,  so  far  as  re- 
ie  other  defender.  Lord  Medwyn,  find  that 
II  1776  cannot  be  held  to  operate  as  a  valid 
Llnal  limitation  of  the  right  of  the  late  Grene- 
iam  Dickson,  the  author  of  the  pursuer  ;  re- 
reasons  of  reduction  which  are  founded  upon 
ed  contravention  of  that  entoil :  Find,  sepa^ 
hat,  even  if  that  entail  could  be  held  to  be 
Isting  investiture  of  the  esttate  of  Kilbucho^ 
ing  pursuer,  David  Dickson,  ESsq.  by  making 
tie,  and  possessing  under  the  entaU  1809, 
\  inconsistent  with  the  entail  1776,  trould  be 
Tom  maintaining  any  actioti  founded  upon 
r  deed,  and  that  the  objectiott  to  his  tifle  to 
sin  no  respect  removed  by  the  rehuhciktion 
I  by  him^  or  any  other  proceedhigs  thkthave 
lace  jjeudenfe  Hie  ;  and  alsb'  ^tiS  khdt  the 
irsuers  are  in  like  manner  Hairt'dd  from  in- 
n  the  conclusions  of  the  presi^nt  summons : 
re,  refuse  the  desire  of  the  ^cla!ttilTig^prtifioti, 
ere  to  the  Lord  Ordinary's  interlocutor  r^ 
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*^^Il!I?'  of  any  person  but  the  heir  of  line,  T 
Aitchison  «.  between  heritage  and  ednqnest  cannot  e: 
defunct  has  left  heirs  of  his  own  body,  I 
into  our  law,  according  to  Craig,  from  tl 
or  Rdman  customs,  by  which  law  mortuu 
and  whei*e,  therefore,  there  never  could  bi 
present  question  in  any  case  where  the 
been  survived  by  a  child.  Accordingly 
tion  between  heritage  and  conquest,  whei 
by  our  institutional  writers*  is  always  qu 
condition  si  sine  Uteris  deces.verif,  or,  in 
-Balfour,  (PraeHcs,  *  Aneni  airh,'  &c*) 
cessor  *  happins  to  deceis  without  airis 
>f>id.  Quoniam  Attachiamenia,  §  Q5  and  9 
III.  c.  8 ;  Craigf  Lib.  ii.  Bieg.  15,  §  Iti, 
rity  is  confirmed  by  our  later  writers,  St 
and  Erskine.  The  same  principle  is  evidi 
hy  the  statute  1695,  c.  24,  which  was 
.medy  a  general  evil,  and  to  prevent  the 
parent  heirs.  The  legislature,  in  this 
it  for  granted  that  the  heir  apparent  of  t 
person  must  always  be  the  heir  of  the 
.cestor;  and,  accordingly,  it  is  only  in  hi; 
jracter  that  he  is  made  liable  for  his  deb 
jBequence  of  admitting  the  service  of  the 
quest  in  the  present  instance  would  be, 
tute  would  not  apply  to  him,  and  that  I 
up  the  estate  of  Basil  Aitchison  with  on 
for  the  debts  or  deeds  of  his  son,  the  ii; 
son,  although  he  was  an  heir  apparent  mc 
years  in  possession.^ 

As  the  advocator  maintains  that  thai 
for  the  service  of  an  heir  of  conquest 
course  cannot  claim  that  character  hin 
has  both  a  title  and  interest  to  prevent  a 
son  from  assuming  it ;  as  a  general  serv 
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would  comjdete  a  title  to  all  the  property  of  ^^^'  ^^^ 
tchisdu,  which  he  possessed  on  a  personal  Ait^^r^ 

Aitchisan. 
Serviceqf 

»pondent  answered — The  preliminary  objec-^***"*" 
e  advocator's  plea  is,  that  he  is^  not  entitled 

at  all  in  this  process,  or  to  state  any  objec- 

general  service  as  heir  of  conquest  of  Basil 
i,  a  character  to  whidi  he  does  not  pretend  ; 
rbes  V.  Hunter,  3d  July  1810;  and  Coch- 
amsay,  26th  June  1821. 
*gument  of  the  advocator  with  regard  to 
ind  conquest  is  equally  novel  and  untenable, 
athorities  agree,  that  the  existence  of  an  heir 

who  dies  without  making  up  titles,  has  no 
m.  the  estate  of  his  ancestor,  but  leaves  it  in 
'ejacente  of  his  predecessor,  to  be  taken  up 
'^er  can  complete  a  title  to  it  by  service  to 
i  that  the  previous  existence  and  decease  of 
iieir  can  have  no  effect  whatever  to  produce 
ion  in  the  investiture  or  descent  of  the  estatie ; 
\[inor  Pract  tit.  3,  f  47  and  49  ;  Stair,  B. 

j  10 ;  Bank.  B.  iii.  tit.  4,  ^  4.  Fountain-^ 
J  this  doctrine  to  be  undisputed  in  reporting 
f  Blyth «?,  Beattie,  §th  Nov.  1680  (3  BrownV 
77)  and  White  v.  White,  10th  June  1673, 
for.  5307) ;  Ker  «?.  Thomson,  8d  Feb.  1786, 
t  (Mor*  5211) ;  and  Landale  v.  Landale,  12th 
8  (Mor.  14,465). 

rising  the  cases,  the  Lards  were  unanimously 
Q,  that  the  interlocutor  of  the  Lord  Ordinary 
founded,  on  the  ground  that  the  advocator 
tie  to  appear  to  oppose  the  general  service  of 
ndent,  in  a  character  which  he  could  not  daim 
and  they  accordingly  adhered^ 


686> 


DECISIONS  OF  THE 


Aitchiaon  v. 
Aitchisoo. 

Servioetf 
Heirs. 


9Mar.^.  j%^  LardJustice^Clerk.—l  believe  the 
ordered  in  eousequence  cliiefly  of  some  <] 
I  expressed  when  the  reclaiming  note  t; 
before  us  ;  but  I  atn'now  conviaoed  that 
nary  objection  stated  by  the  respondent 
ficieht  td  guppbrt  the  interlocutor  of  th< 
nary  refusing  this  bill  of  advocation.  This 
service,  in  which  no  person  is  entitled  to 
ofyector  who  does  not  claim  the  j?ame  cha 
decide  ito  questions  that  may  afterwards 
to  the  eflTect  of  it ;  nor  do  I  think  any  spe 
tton  necessary  to  be  introduced  into  the 
for  the  purpose  of  keeping  them  open. 

Ziordf  Gfewfee.-— We  can  decide  nothinj 
e!Kq>t  thirt  the  advocator  has  no  right  i 
oppose  this  general  service  as  heir  of  eoi 
oab  decide  hothing,  in  this  process,  as 
sequences  of  tliis  service,  or  what  subj 
darried  by  it.  Each  party  may  get  a  s 
own  character,  one  as  heir  of  line,  and 
heir  of  conquest ;  and  then  they  may  dis] 
shall  be  so  advised,  what  rights  descenc 
tiidm  respectively.. 

Lord  AUoway^-r^The  interlocutor  is 
Tlie  case  df  Cochrane  r.  Ramsay  is  quite  i 
ikB  question.  We  had  a  sufficiently  strt 
of' the  di^ngerous  consequence  of  allowing 
b^  ttopped  by  the  interference  of  a  party  ] 
the  salme  character  in  the  case  of  Soni 
Sdmej^viile  v.  Rutherford,  19th  May  1815 

'fj&fxiPitmiify  concurred. 


^ 


h^d  Q^ii^^xy^  Nevfion  Act    Greemhi 

^di^DeanqfFac.  ( Monvreiff)  Hamilton. 
Kennedy^  W.  fe.  and  Johi  Cmnphdlj  jnn: 
Clerk. 
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4  March  1829. 


WILLIAM  MAULE 
against 
[jRABLfe  WILLIAM  MAULE  of  Panmure. 


^Tail«e.— PE]iiscaiPTiON. — Minority.— i 
mnd  thatf  as  between  the  heirs  qfentdii,  a  leasi 
\e  entailed  in  the  form  of  an  assignation,  and 
nreseripUan  applies  to  it  in  the  same  tvay  as 
dalsvigects. 

tnd;  that  the  fstters.  of  suck  entail  may  he 
Xhioffhy  undisturbed  possession  of  the  heir  of 
fir  40  years  J  upon  an  unlimited  assignation 
base,  to  which  he  had  right;  and  tha  the 
ciion  of  the  fde-^mple  assignation  in  processes 
st  suh4enants  and  others  is  st{fficient  evidence 
?  possession  having  been  upon  thefee^imple 
umofi* 

mnd,  that  an  heir  bf  entail  cannot  plead  the 
tskm  of  his  predecessor  upon  the  lease,  to  com^ 
^prescriptive  period,  such  predecessor  being 
ofty  hy  whom  the  taibsied  title  was  crecUed, 
HMt  toHxied  title  was  only  to  take  ^ct  at  his 
,  the  party  pleading  prescription  having  d^ 
his  unlimited  title  through  ike  same  prede^ 
• 

fikd,  that  a  stibititute  in  an  entail  cannot,  for 
irpose  of  eliding  prescription,  plead  a  deduce 
rom  the  years  <f  prescription  on  account  qfhii 
minority,  the  next  substitute  to  the  contravener 
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>'^tlidp6ssi^9^Hqfthe  eonfravener. 

v  James  Earl  qf  Pan  mure,  having  en 
\  i^ebeBioB  of  1?16,  was  attainted,  and  hi 
faollduts;  Iqrfinte^  >  to  the  Crown.  He  w\ 
Margaret;,  daughter  of  the  Duke  of  Haitiil 
abroad  without  issue.  His  estate^  of 
Pamnure  word  purchased  id  1719  by  the 
iug^  Cpinp9i]xy.  The  Countess  of  Panmuj 
cd  to  possess  the  family  seat  of  Brechin 
of  wfaicfa  bad  been  secured  to  her  by  ht 
Bianriage ;  and  she  had  also  right  to  a  ^um 
contained  in  a  bond  granted  by  her  husba 
phe  eijteised  a  claim  on  the  forfeited  es 
inXire,  which  was  sustained* 

Harry  Maule;  the  only  swrvivingbrott 
ieited  Early  became  the  male  representati 
jnily, 

In  17314  the  York  Buildings  Corapan] 
favour  of  the  Countess  Margaret  and  he; 
lease  for  99  years  of  the  nianor-place  of  1 
atvthe  rent  of  L.lOO  sterling,  which  lease 
assigned,  under  reservation  of  her  own  11 
voUCiOf  Harry  Maule,  and  the  heirs-inale 
whom  failing,  his  heirs  and  assignees 
This^  lea^e  ooot^uned  no  power  of  revocat 
Itcei^dedi'    ' 

Gkf  the.  same  date,  the  York  Biiildh 
graoted  4iir£^?«fr8miary  lease  to  Harry  M 
beii^  4an«l  atfiignees^  for  99  yeai's  after  t 
the  Countess's  liferent,  of  the  Castle  of  Bi 
thd  yeacly  rank  ef  L*50  sterling.  Harry  J 
pd  4bia  lease  to  his  son  William,  reservinj 
fevoeatioui  *-il  VmIIiksiiI^ 

Hairy  Maule  was  proprietor  of  the  usi 


t 

[  to  his  broiai^r^.tli*  *^ 

lail-r-whjcfa  claim,  notwithstandiiig  of  the  for-^**jJ^ 

so,  €o<iiite3S  M^Kgmret  mnii^  i  ^rith^MsiBf  p'^pHon. 
odJdttit^sitfViWDg^sdiis/WilliamaiidJd^  ^ 

iiig<  Mrtum  imitails  for  the  jsirpofiB  o£  coidJaU^ 
tst^tes  m  the  male  line  ofAe  £uBii}r/  .  ,>  ;  , 
try  Maulejcmveyed  the  lasdspf  Kdly^toWilf 
aldeat  son,  and  the  heirs^male  lanrfiilly  to  jba 
td'c^  his  body;  which  foiling,  to  John,  liia 
^<aop^(  wd  the  heirs^mala  of  his  body;  wbioh 
6  a]i)ir<otber  heirs^male  to  be  procreated  ofhia 
jr.;  which  failing,  to  Dr  Hairy  Mania,  Lord 
f  Gloyite^  and  the  heirs-male  of  bis  body^  &;c« 
e  Countess  conveyed  the  bond  forL.10|000)to 
Mante  for  the  use  of  tlie  family  of  Pitniptre ; 
kk»:^wite4  an  obligation,  binding  himself  to 
.9000  of  tike,  sum  in  the  purchase  of  land,  and 
he.  rights  to  the  same  series  of  heirs  in  thaien« 
dlie^  '  according  to  the  order  and  course  ioC 
lion  therein  set  down.' 

1  entail  in  fayour  pf  the  same  series  of  heirs 
uted  of  the  estate  of  Ballumbie,  which  tfyatxy 
ad  recovered  from  the  parliamentary;  comfnis^ 
m  the  forfeited  estates.  :         r  .; 

eJeas^  of  Paiimuri»  and  Brechin  w^etcientailt^d 
une  series  of  heirs  as  were  called  tottbeisiie« 
a  &e  entail  o€  Kelly-^the  formw.  lealspe  dby  a 
id  icrf^  asingnation  by  the  Coiu|tea&fuadi>Hiac^ 
ind  the  latter  by  a  similar  deed.by.lJbnrj^ 

lese^ieveBal  dec^s  referred  to  eadi  othes^  -The 
f  the  leases  contained  a  ckose  audiorising  Wit*, 
lule,  or  any  of  the  other  heirs  of  entail,  to  ap- 
Ihe  registration  of  the  entail  in  the  register  of 
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Maule  o. 
Maule. 

TaiUfie. 


^ISLw^  Uitaks  Vbat  diib  wafi  iiet^r<toiife.  Dapli^ 
seviaifal  deeds  wete  executed  at.  this  same  1 
being  delivered  to  John,  the  youngest  soi 
Baron  Maule,  andiSie  other  beia^  retail] 
Ma^le,  - 

Tlie  Count^sB  of  BiHnnire  died  in  1 73? 
Mauld  di^  in  ITM^  akid  dms  ^ucc^ded 
8dD  Willittm,  afteHraf^  fia#l  df  Panmu 
up  titles  to  the  estate  of  Kelly  in  fee^mi 
^errfcel,  without  tiotMng  the  entail  of  thi 
entered  into  possession  of  the  leasehold 
made  \xp  titles  by  general  and  spedal  set 
male  and  of  line  to  hid  £atbef ;  but  none  < 
tfbnedtbe  leases. 

In  Odohet  1745,  William  Earl  4>f  I 
euted  a  general  disposition  of  his  Whole 
flavour  of  himself  and  the  heirs-male  i 
whom  failing,  to  hi^  brother  John>  Baro] 
the  heirs-male  of  his  body ;  whom  fail 
several  heirs  and  assignees.  In  175S,  he 
other  deed  of  settlement,  cdnyieying  hi6  w 
in  favDur  of  the  same  dispohees.  And  h 
purchased  the  estates  of  Brechin  and  F 
the  York  Buildings  Company, 

In  1775,  William  Earl  of  Panmare 
entail  of  all  his  estates  in  favour  of  him 
heir&-male  of  his  body ;  whom  failing, 
Bib'ta  Maule,  and  the  heirs-male  of  his  1 
ftjKhg,<Jeorge  Barl  of  Dalhousie,  in  iifei 
Honourable  WWiam  Maule,  defi^Kler  in  t 
fte. 

On  the  death  of  Baron  Maule  in  1761, 
deeds  c^  entail  of  1780  wtere  foxmii  in  his 
with  a  hologra^  doeulneht  bequeathing 
tbfhepurmi^^s  father,  '  Thomas  Maule, 
*  Son  to  the  deceased  Dr  Hairy  Maule, 
«  of  Meath; 
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bcaeitep^ts  imng  discovered,  Earl^Waliialte^^^^iB^ 
a  deed  ratifying  and  oonlirniiiig  bi6  settle^ ^j^^uie^,    ^t^ 
17^5*  4iid  assigning  the  leases  to  tite  same^^"^     ^^ 
lelrs;  and,  m  October  1761»  he  eixfiatad^^Taek, 
ill  his  estates  in  favour  of  himself,  and  the'^jSj!^!,^^^ 
5  of  his  hoAf ;  iwhom  falling,  of  the  Bairl  lof  w«w%. 
in  lifl^rent,  and  the  defender;  his  ^second  son/ 
iarl  Williatn  died  on  4th  January  ITBS^'and 
been  married. 

atdy  before  his  death,  various  judicial  ^o^ 
lad  bete  commence/ 

lie,  who  had  {MDssessiou  of  the  deeds  of  1780^ 
HOCess  of  nmltiplepk)iildittjg,  f<Hr  the  purpdse 
ining  who  were  entitled  to  the  custody  of - 
»rs,  efalling  as  parties  William  Ead  of  Pah-^ 
l^ioalas  Meule,  the  pursuer*s  father, 
abrtoufe;  raised  an  action  of  exhibition  and ^' 
^  lulling  Thotnas  Maule  and  Mr  Leslie  as» 
in  which  he  sought  for  exhibition  of  the- 
^  of  17^0,  and  concluding  that  it  should 
and  declared  that  these  deeds  belon^d  to 
that  he  had  the  absolute  and  unlimited  right 
ETles  dot  bound  by  the  fetters  and  liitiitatiohs- 
in  these  writings*    Earl  William  also  raised'- 
;  of  reduction  and  improbation,  against  the 
&ther  as  defender,  for  himself,  tod  as  ad- 
[>r  at  law  for  his  chiMreti,  calling' fbrprb^' 
i  &ese  several  deeds  of  entail  executed  in' 
I  concluding  td  have  them  rdduced^  Ieis  beibg^ 
1,  and  farther,  as  being  *  in  tertifts  of  the  act' 
lament  of  King  James  VI.  passed  in  the  yeai^' 
Ititict^  void,  and  nully  o&  non  ^ahiiutncano^ 
id  the  property  is  estabdifihed'and  oonsolitfat^'' 
le  pursubr^  pel^n.'     Lord  Fonmuife  having ' 
ir^  th^  action  cam4^'oi)to€oujrt,  it  was  called- 
jc  at  the  instance  of  the  Earl  of  Palhousie,  aa 
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4  Mar.  iMft.  a<kiSidi»trMo^  at  law  for  his  son,  the  deft 


Maule. 

Tack. 
TaiiMie.    •    ' 


^^A»  action  of  reduction-improbati on  am 
tras^then  i^aided  by  the  prfjsent  pursuer' 
lieif^ifiald  Bdrved  and  retoiired  to  the  Bishc 
'  iiiiBA  h^iv^tatte  of  tailzie  and  provision 
]^arl  of  Paamure^  againnt  the  defender  in 
aptiotH  and  the  Earl  of  Dalhou^ie,  as  his  a< 
at  lew,  calling  for  the  deed  of  entail  exec 
Earl  of  Pamnure  in  October  178 1^  and  eoi 
reduction  thereof,  as  being  inconsistent  w 
mer  rigbts;  investitures,  and  tailzies  of  i 
aiid  that  tba  piirsuer  had  the  only  good  am 
right,  in  virtue  of  the  previous  entails,  to 
e^joy  the  said  estates. 

At  the  same  time*  a  competition  of  bi 
between  the  piu-suer's  father  and  the  prese 
;Oie  proceedings  before  the  macers  were  a 
the  .Court  of  Session. 

The  pursuer's  father  also  raised  an  ad 
ttiB  present  defender,  concluding  for  imple 
obligation  of  William  Earl  of  Panmure,  re 
L,9Q00  of  the  L.l 0,000  bond,  to  invest  t 
land  to  be  secured  upon  the  heirs  called  ir 
1730, 

All  these  s^eral  processes  were  conjoini 
Gouit^  on  5l;h  March  1782,  pronounced  ai 
tai'/praferring  Mr  Ramsay  Maule,  the  pres 
cr,  to  the  estates  of  Kelly,  &c. ;  but  findinj 
tenifmt  fHfaoutas  Maule  (the  pursuer's  fatbei 
taTtak]e;^pttlii&>leases  of  Panmure  and  Brei 
^{Agaiii8(t^(liie  judgment.  Lord  Dalbous! 
aiiiiappeiEd^'  But  the  parties  afterwards  i 
aniag^MWiehtor  compromise ;  and  to  gi 
t^'fccinditionir  of  that  comiiromise,  they 
^)ibmis&ion  to  their  counsel,  whoprououno 


j^(jb0pniviQiiaAgce0meat  of  psatim^fAimin^  4  jtovjm- 

ocutor  in  so  far  as  regarded  the  lea»ea  jf  ^4rt  MwU^mTT  r 

Ihe.d^fwtfpcliiid  rigb*^  to^ 

pursues  fetb^r.wip  .entitled ,  to  th^^^unvt^  roc*.      , 

of  wfcicii  Li$00  iwM  to  »l}€i  pai4ot^  r^cordtog  Prj^iiik 

eVarWtral,tbeiremaiwng)L^8090  tot  bd  tei*^»'^j^-    - 

leisest  for  t>€d)oof .  of  %W  {wi^uw  ani'bid  bi^i 

rer  to  him  to  uplift;  1^,500  ^t:Whttsiwda)r 

ia  balaace  to  he  paid  In  different  aiUBS  M  dif- 

riods^'   .    .  .  ^ 

nS;  of  this  decreet'-arbitral,  IlSM^  Wad  inidne^ 

aid  to  the  pursuer's  father.     The  additional 

18  afterwards  p^id  tohim  ;  and  he  drew  the 

^f  the  remaiping  L«2500  till  his  death,  wimh 

«  in  November  1789. 

^  the  pursuer,  being  then  of  age,  raised  a 

f :  reduction  of  the  submission  and  decieet^ 

,04.  the  ground  that  the  deeds  purporting  td 

inisBion  or  decreet-arbitr^  were  not  truly. of 

u:^  but  were  in  fact  only  a  form  of  conchid-^ 

fT^meat  or  transaction,  and  that  the  parties 

ower  to  bind  the  pursuer^  who  was  an  heir 

tprocess^  the  proceedings  tdok  plaoe  which 
rted,  2d  Decmber  1817  (Fac.  Coll.)  The 
iter  of  that  date  sustaining  the  defences,:  ha v- 
appealed,  was  so  far  reversed  by  the  House 
\y  and  decree  of  reduction  of.  the  decxSeoKarfai-i 
proiKmnced,  7th  March  I88(X  /;  t 

21 »  the. pursuer  raised  the  pteaesl  aMian^iiiJi 
m  the  deeds  of  1730,  and  cotiefaiuiiTig  £ir$rei 
Qif  the  settlement?  m^de  eubs^uetitly  byJWil^ 
rl.pf  Papmufe»  both  with  regniid  to  illw^nuia 
,  ap^  Ballumbie^  and  the  bondJSbrli^flFOOQiimnd 
h/^egajrd  to  th^  lea8«B  :  el  t  Brecliiii;  ]  atnd)Paiii 
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Mauteck 
Maulek  •• 

Taeh, 
Tailzie. 


h  Begymiidataby  ^hmjwigm^^^^ 

diOA  l6|  Maveb  17^>  awl  isuiBcquBat  J 

Ae  Hcttig6  of  Lords  in  regard  to  tlia  ten 

botb  by  tke  negative  and  pociiive .  preac 
itHbittt  were  any  room  Car  enteritig  into^^ 
the'Cafiie.  ^ 

Tte  lioM  Ordkiary  found  tiiat,  hy^  the 
Vious  judgments  of  the  Court  eS  8e88i0 
of  Ldrda/  ^  all  r^bt  aad  ialeftet  which 
^  claims  under  the  present  suBimona  of  s 
^  declarator  ax«  totally  exdiided,  and  tlie 
1  ter  of  this  action  res  jtuRaOa;  tiuvefi 
•  tihe  defenders.' 

Tlie  Court  having  adii^red  to  this  inM 

^cursuep  entered  an  appeal,  when  ^e  Hoi 

pronounced  the  following  judgment  (a6th 

^  It  i&  Ordered  and  adjudged  <^at  thd! 

^  complained  of  in  the  said  appeal  be»  d 

^;  aM  hereby  affitmed^  wttli  respect  to  tl 

^  Kietty  and  BaSumbie^  a^tdt  the  bond  fcN 

'  the  said  interlocutors  mentioned,  so  £u 

^  interlocutors  find  that  all  right  and  in 

^  sdd  estates  and  bond,  which  the  appeJ 

^  iitider  the  summons  of  rechietion  and  d< 

*■  ^e  said  interlocutors  mentioned,  were 

^  dcided,  and  the  sufaiject-matter  of  the  act 

^  fore  the  Court  as  to  such  estates  and  b 

^  judicixf^  by  the  judgment  contained  in 

f  of  tlie  Court  of  Session  of  the  £th  of  Ma 

*"  the  said  inierlocutors  m^itiiHied ;  ioas 

^'  appears  to  their  Lordships  that  it  was 

'^  pi^tent  tothe  i^^ellaiit,  by  the^^^utMsoi 

'  tion '  and  declarator,  in  the  said  Inte^l0( 

'  tioned,  t^imjieach  such  decreet  of  the  5t 
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mht:n6  tiie  siiBie  iwpet^teA  mioh  eatet(^  and  4Mar.mfc 
Mdiudi  4ecmet  faa  ii«t  bam iiapot^diei  bf  ^^1^!!^^ 
ningtpefcUi^  or  tppeal,  <wr;aiijr.otb^r  prDoeed*-^^"^^'      ^ 
[iiptrf;eiiti  to Jnqpowh  the  sq»»t! ;   And  iiia  fiip-  TadT^ 
rdwcd  and  ft^udgfed,.  that  the^  t»*«*l<x^^ws  J^^.^ 
lUEiod  of  ^  BXki  the  8ame  are  hereby  r^rersed,  ^^nontif. 
as  thai  saoMi  find,  that  aUi  right  md  iaieErest 
the  ap]>eUant  claims  in  the  leaaes  of  BnoUai 
tfunure^  under  tiie  summoiis  of.  reduction  and 
itor  in  the  aaid  interloeutors^  mentioned,  were 
^ezcluded,  and  that  the  aubfectrmatter  of  the 
thsttiia  queation  touching  such  leasea  was  res 
Eitihj!>aU  (the  aavaral  judgments  refm:^  to.in 
beBlQ0utara  complained  of;  inasmuch  as  the 
^oreet  of  the  Court  of  Session  of  the:  5th  of 
rliSSS^  instead  of  excluding^  expressly  afllrm^ 
iiiAe  under  wJuch  the  appellant  daimed  such 
.  and  Ithe  judgment  of  this  House  of  the  10th 
^il819#  in  the  said  interlocutors  mentioned; 
b)]I  lef t  all  questions  open  to  both  parties  with 
b  to<thesaid  leases,  notwithstanding  such  judg-* 
or  any  of  the  proceedings  in  the  Co(urt  of 
a.to  which  such  judgment  referred,  such  judg- 
rf  tiiis  ilcHise  having  declared  that,  under  the 
istimees  of  the  case,  the  said  decreet  of  the 
.March J7B2  was  not  to  he  considered  aa  final 
^nclusire  against  the  respondent  with  respect  to 
eases ;  and  havii^^  therefore,  as  to  so  mucb  of 
^llant's  action  of  declarator  aad  reduction 
^ore  the  House. as  sought  a  deckMration  of 
fbts.of  the  appellant  to^such  leases^  Jbuaded  ou 
id  decreet  of  the  dth  of  March  17813,  affirmed 
tedocutor  of  the  Hd  of  December  1917  then' 
ained/  of ;  ;but:  having;  also .  expressly  declared, 
kbQidffivmtn^  of  .such:  interlocutor  by.  this 
i.waa  without  prejudice  to  any  questioin  be-- 


4- 


A  Sikit  ij%  •  t^eeh  ttie  parties  in  mjiO/l^'Ms^^ 
MaiiK*^    •property  conpriaediQrtlie;4f^  af.ltjvi^ 
Mauie^      r  Bjentionwl,,  tlia  intmt  ari4  iil0iH#g;i9l^^^ilV^ 
The*.     .     •  of  siwb  jifcclgm«»t  Wng  to  ^epro  BJl^qtrnf^piffi^ 
pH^piion.   '  .s|>ectiiig>he  right  to. , the  wid  1m^>  «i*w«tt||0.» 
jifiiwri<y<       f  the  refit  of  the  property  composed  «i  theriee^i^f 

*  tailzie  therein  mentioned,  open  to  te,  dwyiwlffi* 
'  such  irianner  as  the  same  might. l^^pmpeidjf^ 

*  cussed  in  any  future  proceeding  pro|ieply-uiat$^M 
'  for  that  purpose :  But,  as  it  appeals  4h«tttt^!C?Wrt 

*  of  Session,  in  pronouncing  the  interiix^iitdp  0W^ 
'  plained  of,    havo  not  ent£9|^  into  any  j^^Mtwt 

*  touching  the  right  to  the  said  leases^  ^pmsf^i^ 
^  question^  whether,  by  the  sereral  judgm^n^s  jy fh^ 
**  said  interlocutors  mentioned,  all  right  and!  j^B|j((»9^ 

*  which.the  appellant  claimed  under  the  Simfluoi  of 

*  reduction  and  declarator  then  before  the  Cqu^t9!Qi( 

*  totally  excluded,  and  whether,  tlierefora^  i^sfih 
f  ject-matter  of  that  action^  respecting  sud^lea^^^sml 
'  res  judicata  by  the  judgments  referred-  ta.  i|i(*)9QCJi 
'  iutierlocutors ;  so  that  the  right  of  the  ajipeUflgpt'to 
'  the  benefit  of  such  leases  faa^  notbeep  proferly<^ 
^  cussed  in  the  action  of  redaction  and  declflinrtor  tbctft 

*  before  the  said  Courts  according  to  the  reaerwitifflC 
'  contained  in  the  judgment  of  this  House  of  the  Mtb^ 
'  of  July  1819f  and  the  true  intent  and  meaningiof 
'  that  judgment :    It  is  further  ordered.  That  tb^ 

*  cause  be  referred  back  to  the  Court  of  Session,  so  ^^ 
*'  as  the  same  respects  the  right  and  titie  to  tiie^sia^f 
'  leases ;  and  that  the  said  Court  do  proved  lb»pia' 
<  in  such   manner  as  shall  be  consistent  with  tli^ 
^  judgment,  and  with  the  former  juidgnieftta  of  4lii«i 

*  House,  and  as  shall  be  just.'    -  h  l 
Under  this  remit,  the  question  was;  ai^;u6d,.&stiil. 

cases,  and  afterwards  in  a  hearing  in  pAeaeactf  before 
the  wboie  Courts 
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iWlffeiAit^ofth&HdU^feof  Iiords;  fegard^Jh^  flgM^pJ^J, 
tfe^ifiiifes  df  Paimute'  and  Brecihiti.    Bjr  the  juflg-roc*. 
•Idft^'thfs  Cotirt'iii  1782,  that  Tight  Was  fottod  to  J?^^^^^ 
\Sb4w  ^t(  pttrsker's  fetber/arid  the  decreet-arMtrai.^<«^'y- 
WhtiA  prevented  eflfirct  bemg  given  to  that  judgment 
bU  hfinttxBet  aside.    The  jitdgment  of  the  Honse  of 
lieMd  enlf  finds  that  the  decree  1783  is  ndtr  to  be 
tMteidered'^  eonclUBive  against  the  defender,  whidi 
^M6  ^edefender  the  privilege  of  being  heard  agaitist 
iiff^lMtith^  pui^uer  is  entitled  to  found  upon  it  ad  a  ^ 

di^rto.in  his  fevour. 

'tif^e'^fcottipetency  of  entailing  leases  by  the  la^w^o^ 
SlMitod^^^an  scarcely  be  disputed.  Lord  St(^r  refers 
to  fAMUMcto  where  moveable  bonds  of  provision  were 
M^tiled  r  B.  iii.  tit.  5,  §  18.  An  entail  of  a  lease  is 
niti^l^'i  ^t^nt  of  an  assignable  subject  to  a  certain 
siMto^  successors,  under  the  condition  that  the  order 
^0dc^£l$bn  is  not  to  be  altered. 

>^l%e  entails  of  these  leases  were  fortified  bypro- 
hiUtdry  clauses  forbidding  an  alteration  of  the  order 
^'Mcbession ;  and,  therefore,  the  rights  of  the  sub-i 
rtit^tes  could  not  be  prejudiced  by  the  gratuitous  deeds 
of  the  heir  in  possession;  Ersk.  B.  iii.  tit.  8,  ^  23. 

'  If  it  be  competent  to  entail  leases,  the  right  of  the 
pucker  to  the  leases  in  question  is  not  cut  off  by  pre- 
wriptloni  This  question  was  argued  in  the  proceed- 
ing^ in  1782,  and  decided  in  the  pursuer's  favour;  he 
is  tintftted,  therefore,  to  found  upon  it  as  a  precedent, 
akheu^h  not  as  a  res  Judicata,  because  it  has  been 
opebed  tip 'by  the  House  of  Lords. 
.  The  plea  of  prescription  of  heritable  right?,  founded 
on  the^ei  1"W7,  c.  1^,  must-  have  several  reqiiisites 
in  ord^ed  m&fce  it  cffn^ctuaL  'There  must  Jiave  been 
possession  for  the  statutory  period — that  possession 
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Maule. 

Thek. 

Taiizie. 

Prescription* 


I  Matt  itf?%  •  tweeh  tile  parties  in  mi^^ol(l^uf^9% 
^""^^    •  property  comprwedia  4^^^ 

^  mentione4x  tl^^  i^itejit  apit. i||0fK^,ii 

*  of  sufjfe  jiWgm^  b^ng  to  v^^;^^  i^^ 
^  sj^ipgihe  xigb^t  tO(4he  oaid^lfaffes^ 
f  tlm  rest  of  t^ie  property  comptJge44ii 
!  tailzi^  tl;i,erein  inentioaed»  opeH;  toibi^ 
*.  such  ipaimer  as  the  same  might  l^: 

*  cussed  in  any  future  proceeding  pr0|ie] 
'  for  that  purpose :  But,  as  it  appeals  tl 

*  of  Ses<^ion,  in  pronoundn^  the  int^ 
'  plained  of,    haye  not  ent£9|^  into-  4 

*  touching  the  right  to  the  said  l^att£ 
^  question^  whefiier,  by  the  sereral  judg 
"*  said  interlocutors  mentioned,  all  right 
'  which  the  appellant  claimed  under  the 

*  reduction  and  declarator  then  before^l^ 
'  totally  excluded,  and  whether,  theref|[ 
f  ject-matter  of  that  action  1  respecting  sue 

*  res  judicata  by  the  judgments  referred 
'  iutierlocutors ;  so  that  the  right  of  the 
'  the  benefit  of  such  leases  faa^  notbeep  ] 

*  cussed  in  the  action  of  redaction  and  dei 

*  before  the  said  Court,  according  to  the 
'  contained  in  the  judgment  of  this  House 
'  of  July  1819i^  and  the  true  intent  and 

*  that  Judgment:    It  is  further  ordered 

*  cause  be  referred  back  to  the  Court^f  Sc 

*  ais  the  same  respects  the  right  and  title 
'  leases  ;  and  that  the  said  Court  do  p9roi 
*■  in  such  manner  as  sfaaU  be  consisten 
•'judgment,  and  with  the  former ju^gmi 
^  House,  and  as  shall  be  just.!    ' 

Under  this  remit,  the  question  wi^  aig 
cases,  and  afterwards  in  a  hearing  ^  piei 
the  whole  Courts 
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tf^^e^(ftS''»rat  tebftins  in  tihSs  ficti6tr,'«dii^ 

»^ttf  'Paiihli^e^  ind  Brechilil     Bjr  ih\i'2^dg^  Tack, 
im  Cdftt^ii:  1782,  that  T^ight  Waa^fetmd  toJ«^^^ 
ftf^ptirsiier's  father,  arifl  the'  decireet.arM{rai-'»^««^'y- 
WWnt^'ieflfect  beitig  gi^tlsn  to  that  judghil^nt 
HaSfearide.    The  jttdgment  of  the  Honfee  of 
lijr  fiiidd  that  the  decree  1783  is  'ndt  to  be 
^%d'^x»lcltiBive  against  the  defendeir,  whibh 
^defender  the  privilege  of  being  heard  against 
th^  ]tm^ueT  is  entitled  to  found  upon  it  ad  a 
Ifhisfevour. 

b6tttp6tency  of  entailing  leases  by  the  la^^of) 
[^^6lth  ^areely  be  disputed.  Lord  St^ir  refers 
atift  wbere  moveable  bonds  of  provision  were 
ffpB.  lii.  tit.  5,  $  18.  An  entail  of  a  lease  is 
i  ^/l^&tit  of  an  assignable  subject  to  a  certain 
^'Mi^^ce^ors,  under  the  condition  that  the  order 
B£$t>n  is  not  to  be  altered, 
^tttails  of  these  leases  were  fortified  bypro-^ 

'daus^  forbidding  an  alteration  of  the  order 
ssion ;  and,  therefore,  the  rights  of  the  sub-i         ^ 
coiikl  not  be  prejudiced  by  the  gratuitous  deeds 
leir  in  possession;  Ersk.  B.  iii.  tit.  8,  J  23. 
be  competent  to  entail  leases,  the  right  of  the 

to  the  leases  in  question  is  not  cut  oflPby  pre- 
n.  This  question  was  argued  in  the  proceed- 
1782,  and  decided  in  the  piirsueVg  favour;  he 
ed,  therefore,  to  found  upon  it  as  a  precedent, 
h  not  as  a  res  judicata,  because  it  has  been 
up  by  the  House  of  Lords.  ;  , 
plea  of  prescription  of  heritable  rights,  found^ 
act  1617,  ^tr.  jig',  iinust' have  Several  re4uisite8 
r  to  make  it  effectual.  There  must  have  been 
ion  for  the  statutory  period — that  possession 
Zz 
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Maule. 

Tack. 
Tailzie. 


Minority*. 


nrtist  hiH^e  b^n  Viapon  a  tide  eodqiiilete 
fttOst  ba^ne  Men  peaceable,  anQ  witbmit  \ 
ni|>tioB)i^4aiid[tbB;  party  against;  irhsni  H 
\  wm^ht^vudeil^  ogvrfe  daritag'  tbe^ w^u^  pe 
yioaiBi  t  Th«se  |iraieipl^  will  neif  apj^y  tc 

Hairr)r  Maule  Aed  in  1734 ;  biv  detest  i 
swceeeded  i&tider  tlie  entail  of  the  leaaea; 
^ved  tdll  1782.  It  was  dnij  after  bis  d« 
neoct  heir  of  tlte  Panmttre  fiunH^  ooulc 
claim  to  the  succession  under  tine  entails- 
etd7  then  commenced ;  and,  without  sod 
was  not  competent  to  insist  in  an  actioi 
©flaw. 

It  was  not  necessary  to  make  np  a  tilt 
as  an  heir  to  a  lease ;  and  as  the  services 
William  expede,  as  heir  of  his  father,  mi 
tion  of  the  leases,  so  as  to  notify  his  pdssi 
a  different  title  from  the  entail,  he  did 
contravention  of  the  entail;  none  of  the 
could  complain ;  and,  therefore,  it  was  nc 
for  the  purauer's  father,  or  any  substitute, 
the  possesi^on  of  Earl  William. 

Where  a  party  who  has  difierent  tit 
pleads  prescripdon  upon  the  statute,  it  lu 
ki  cases  of  long  peaceable  possession,  tha 
title  is  limited,  and  the  other  unlimited,  t 
may,  after  the  years  of  prescription,  asci 
session  to  the  title  most  fttvourable  for  hi 
to  F^li^e  himself  from  fetters  in  his  se 
But  whto  both  titles  are  unlimited,  he  ca 
because  there  is  na  immunity  to  be  obi 
Wagr.  ThiB  general  i»indple  is  in  itsi 
sound,  yet  an  obscurity  has  arisen  fnufti  t 
ki  which  it  has  been  generally  expressed 
j^sessioais  meaat^  it  seems  impossible 
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u&b  rihipeisede'  fiie<  prior  onq.     Id  ^vefy^diitfMaui^v. 
lase  df  preriCTJpfeiod  ::vha'g  ■  ttie !  plea  baa  b^iy^^^^f- 
^  the^  eompetitiba.  liaa  alir^fB  bi^  hAitFeeatTaek. 

tnpleted  by  infeftment;   and  where  the  plwi-*^*»<>^- 
h  repeUeA/  the '  cblxipeliti'oik  has  been  between 
''apparency  or' camptete  titJbs  not  fohrty  yeard 
between  revdted  nnlimtted  title^^  ahd' titles  of 
ompMe  according  to  the"  natidre  of  the  r^t; 
lemer  wks  a  case  where  an  entail>  the  title  im«> 
ich  waa  complete,  \i^as  ca£  down  by  an  anteirior 
bedier  complete  or  incomplete. 
le  cases  relied  on  by  the  defender,  the  titles  on 
tfafe  ptea  of  prescription  was  sustmned  wieref 
le  adVersetitles,  and  the  entails  cut  down  wer^ 
kete'pessonal  deeds.    But,  in  the  present  case, 
Boder  foi^nds  his  plea*  of  prescription  on  titled 
iirere  baiacelled  or  revoked,  and  never  competed, 
lie  titlcJi^  objected  to  by  the  defender  are  com-^ 
theiteaelves,  and  posterior  in  date. 
E^er  prescription  has  been  sustained  in  favouif 
nlimited  title  to  work  off  the  fetters,  or  cut  off 
it   of  the  heir  of  the  limited  title,  there  waS 
on  by  infeftment  for  forty  years  on  the  unliu 
itie.     It  is  not  by  presumption  of  liatr  that  the 
on  is  ascribed  to  the  unlimited  or  most  favour-i 
;  it  is  only  by  the  most  unequivocal  atts  of 
6n,  which  can  only  be  by  inf^ment  in  cases 
infeftment  is  required;  M*Dougal  i^.  M'Dou- 
th  July  1739,  iTfl*.  f-ftfor.  10,9'47) ;  Douglas 
;las,  2d  Feb.  175^  C^<^.  1^,92*) ;  €kirdon  v. 
,  21st  Dee.  1784  (Mori  10;968y;  Adiindachy^ 
t,  3l5t  Jan.  1791  (Mdr.'WMi)- 
[  these  cases,  therdllSid  been'  a  ooihplelfed  title  foi? 
?ars.    Tbe  charadt^  of  ^kyssession  was  unequi4 
Z  z  2 
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^^^^^v6diI,^lfiubMdy  fixed  by  actt  ^pidMs  M^idh 
other  title.     Where  a  party  was  infeft 


MauleT    '" 

Tailzie,  , 
PrescripHc^ 
Minority* 


'simplei  title,, the  possession  Waa  not  tte 

'  sumptSori,  but  of  fafet.       -       r^. 

'     In  ea^s  tvihere  fti^re  has  not  been  ktfei 

'  tertoine  atid  <ix  the  character  of  posses^ic 
more  difficult  tb  ascertain  the  nature  d 
stoh  ;  but,  even  in  such  eases,  there  is  ] 
for  the  principle,  that  the  unlimited  tiU< 
faroiired^  and  that,  on  this  principle,  i 
presume  the  possession  to  be  upon  the  un 
The  Inw  allows  no  such  presumption ; 
benefit  of  a  prescriptive  title  where  the  pa 
his  possession  exclusive  and  unequivoi 
otherwise ;  Smith  and  Bogle  r.  Gray,  SOtl 
(Mor.  10,808);  Welsh  e.  Welsh,  21st 
(Mor.  App.  voce  Prescription,  No*  8) ;  I 
Balfour,  13th  June  1811. 

From  these  authorities,  it  is  clear  thai 
ground  for  the  presumption  of  law  that 
upon  the  unlimited  title.  *  Prescription 

''pleaded  against  a  limited  title,  where  po 
been  exclusively  and  unequivocally  upon  t 
title.  The  possession  upon  the  unlimiti 
be  by  public  unequivocal  facts,  not  mere 
intention,  but  quite  exclusive  and  adi 
rights  under  the  limited  title. 

In  the  case  of  a  lease,  where  there  is  m 
it  may  be  more  difficidt  to  fix  the  characi 
§ion  ;  but  that .  only  renders  it  necessar 
should  be  stt'onger  and  more  conclusive 
session,  utterly  exclusive  of  the  right  wl 
IfY  meant  to  6e  afi*eeted. 

In  the  preterit  ckse,'  therfe  is^Udifitlfe  * 
sustained  in  competltiiin  #i&  ihat^  ti^^ 
nuer  founds,  or  upioii  wKlcbpoMS^fetoift  c^ 
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rBiieebw  kftse :  wa^in  faaro^r ,  of  Qft^^ry^  [Maule  ^^^"^^- 
is  heirs  and  assignees.     Qe^sign^  i(j4;i  favour  rack. 
litm: tWUUwi^  ^\m*fi vm^ryUi^  the ^w^xoiTeyo^ ^re^c^ptum. 
I J  fliid^  t'nro^dgy^  >afterwaiilst  li^  ^'  revQ^e  it,  by  ^^'^^^tf^ 
tiag^  tl»  entailed  ae$ig|i^tioii«    The  effep^  of  this 
i  assJgnaticm  i was  ckarly  ta  recaJL .  the  jprevious 
ttition  in  a  question  wi^h  hi?  so^  WiJ^m.     The 
flfeignatioa  could  never  afterwaiid^  be  founded  ou 
pifistiitm  of*  <3iiccession»  whatever  its  e^ect  might 
tegalrd  to  third  parties :  It  was  granted  under 
p#e8»^  reservation  of  a  power  to  revoke ;  and  a 
ifQimAUig  09  it  must  have  taken  it  with  that 
tiod,  ^^Tfcid.  reserved  power  was  exercised  by  the 
irom  whs>m  it  flowed  altering  and  settling  the 
oOfflk.^iffVFei^t  series  of  heirs.     It  was  iinpossi^ 
lerefore,  for  Earl  William  to  found  upon  the  first 
Ifltifil.iis  exclusive  of,  or  even  in  opposition  to 

ic  Mme  observations  apply  to  the  lease  of  Fan- 
i  Hie  Countess  first  asmgned  it  to  Harry  Maule, 
ring  her  own  liferent,  and  she  continued  in  pes- 
in;  and  as  possession  was  necessary  to  complete 
ilfo  of  an  assignment  to  a  lease,  that  title  waa 
•  complected  in  Harry  Maule's  pejson,  he  never 
ig  had  possession  under  iL  < 

terwards  the  Countess  and  Hanry  Mauleexecuted 
ntailed  assignation  of  the  le^se.  This  second  a^- 
ti#n  w^  a  real  resipiation  by  IJar^y  Maule  of 
%li«  he  might  haye^  bud  u^der  tlie  Jfirat*  whicli 
^heir0^39icaiiiiriet^  and  effectually  r^Foked  by  the 
Lt,  with  the  express  consent  of  the  assignee  who 
^«»Wty<firth^d0edw  The  fi^t,  assignjuUpa  thus 
sefecwpMtely  a3^tiogtti9hed.» 
le  first  assignations  of  both  tbese  lenies  having 
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i  faille  9» 
Mt^ule. 

TailtrU, 


4  i^rajj*.  ij^tftift  |filM»er  been  revoked  and  put  a 
mvev  iQ9Hl4  be  said  tJiat  tlie  possessiou 
lOTjFj^.flHJ^  :.*Lpon  legal  presumptions,  be 
.%Pfiljlq^|xi  tltjpf^  recalled  assignations. 
.  7^l\efe,;Wj^jio  facts  during  Harry  Mai 
xW^^1^.4f^^.^fer  possession  under  the  ] 
^^D/a^  ,  jLt  w#dd  be  impassible  to  found  c 
H(^  .left:  tii(^^  ^^ntailed  assignations  to  regu 
oejssio;^  tfi^  %Td  tlie  possession  under  tht 
jy»,dfftlj]^  j.^^,  therefore,  no  acts  done  b 
hav;e  any  ^^^Qt  against  the  deeds  so  left  b 

The  first  assignation  of  Panniure  wa 
OQipre  i^^Xi^ilfe&  months  before  the  entailed 
and  tfciat  of  3rechin  was  registered  aftei 
bv-t,  besides  that  it  hore  in  gremw  a  poT 
Catioa^  regiBtmtion  has  no  effect  in  quest 
^jQriptjpn. 

iNeither  can  the  facts  after  the  death  of  I 
have  suoh  effect.  Earl  William  for  soirn 
tenant  only ;  afterwards,  by  purchasing  th 
became  aloo  proprietor*  His  right  to  the 
a  ^qbsifit^Qg  atpsignation  vested  without  sei 
iii.  9,  25 ;  JE^^k.  iii,  8,  77  ;  Scott  v,  Bairt 
1754,, iS«/*  jO^,  (Mot.  14,  378). 

Tb?re  w^  lio  other  subsisting  destin 
lea^^but^tbc^-cni tailed  assignation;  and  the 
assignatioiqi  veeted  without  service.  The 
pweOBGiipnj^n  must  be  ascribed  to  the  c 

A^  S^vifCs^iS  not  necessaiy  to  vest  a  rig 
leaae^,tbft(^«ieral  service  by  Earl  Williar 
a%!t  tiiierjrii^  of  the  htirs  under  the  enti 
mente.  Even  if  these  heirs  knew  of  the 
yic^  *h!^j  W«W  not  called  upon  to  suppose 
with  tiie  view  of  taking  up  the  right  ujh 
and JBCHofciri  Msignations,     But  there  was 
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m^MH^^  ^  general  s^rvi^/  isrMA  ^^tild  ^^^-^^s** 

pbwafl^cf  Hgfct'ima^lhje  first  nsftlgittiiotis.    Mauie^ 
[  Wmimm  tlmswceee^  to  iiis  rigHUttderiK^r^. 
bjr^eiitflaledumigntrtimw     Aft»  Iwiviiijf  ibWuc-^^^^^^ 

i^nM MAOiiiiibetiie leaa^  tud  get  anewraefrdici 
ffiMd,  mhUA  wu^t  hftve  beea  ^raapeteisf;,  btit 
t  attempted.  No  other  form  was  adopted,  and 
Be  a^^donteto  i^prize  the  etibetitu^es  tiiat  anjr 
Ittte  was  xaamag  agaiMt  the  entiled  assiga^ 

4U0ifet  BttM^  poflseseioii  fbanded  upon  hy  (he 
sr^iafe  iOot  f«£arable  ^exckusiTely  to  a  feo^-siinplii 
Tbeaie  ciiosist  of  sub-^acks  granted  hy  Earl 
a,  afiidiMoe  questions  ii4iich  dep»ded  at  his 
e  against  some  of  the  tenants,  in  which  it  is 
^^roAaced  his  fee^imple  title  alone.  Tht 
4Ms€l-  tife  heirs  <^  entsdl  were  enlitled  i6  pre^ 
Waite  ocdiMry  acts  oi  iadministration  within 
srers  of  the  entail,  and  which,  at  all  aventd;, 
itft  Ibe  ehsOltioged  during  Barl  William's  lifei. 
tud,  with  regard  to  4^e  aetions  against  the  tenu 
le  heirs  of  entail  were  no  parties  thereto^  and 
be  ibound  hy  any  thing  that  was  done  therein, 
iltia-  fif[jimiid  to  be  produced,  the  substiettteM 
itSUleid  io  pmwHae  tiiat  he  produced  ibe  ^idy 
at  title  he  had,  which  was  the  taili^  assigtffl^ 
Vot^ai  these  acts  were  «uch  as  theatihstlfiulM 
aidw,  (<r  were  bound  ito  Imow,  ^r  were  cadeidat. 
Mke^he  eharMter  of  pessession  sopubBc  and 
rfN»l,  aa  to  mH  upon  tbe  BuhstiMMg  to  take  aa^y 
pfiaMvef  ir 

'j^tiseessieti  by  Eari  William,  after  he  ptQrehteed 
AstciBi'l^oyft  BOftbe  a  contiMiance  df  theitoeseic 
rtheftMhfitdeteiigaatiaato  tlialeasea;    tha 
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Frescripiion. 
JIf  i/jyri7|r.     . . 


i  Har,  ly » l^ageslaait tbe  ownership  remaioed  quite  Be\ 
Mauie  c.  i  .  t  sujdc€BHEfoii  to  the  leases  stood  destmed  to 
•••^^atowakC  heirs  from  the  estate,  andj  thei*efo 
.  .chase  of  the  estate  did  not  extinguish  tbe  r 
'fflibstitutes  in  the  tailzied  successioo  of 
Ittie  Ifwfr  rights  were  not  consolidated  by  th 
jfThfefCJ  was,  therefore,  no  possession  upo: 
^'titleF  to  prescribe  a^inst  the  rights  of 
dntail  under  these  leases, 

n  A  faiTther  objection  to  the  plea  of  prescri 
from  the  fraud  that  was  practised  by  the  i 
df  the  entail  from  the  siibstitutesi,  Althoi 
tails  were  executed  in  1730,  the  substitute 
in  complete  ignorance  of  their  existence  til 
of  Baron  Maule  in  1781.  This  concealr 
firau&'^by  the  heir  against  the  substitutes  ; 
under  the  statute  nor  at  common  law  coii 
benefit  from  this  undue  concealment,  and 
plead  prescription  against  those  whom  h 
posely  kept  in  ignorattce  of  the  settlemei 
feVour. 

'    But  even  if  the  possession  of  Earl  V 
been  of  such  a  character  as  to  infer  a  con 
scription,  and  if  tlie  concealment  of  theii 
thk  remoter  substitutes  had  been  of  less 
Mill  the  possession  was  not  for  a  sufficien 
Ctofe  tb  prescribe  against  the  pursuer,  as  t 
iifc^mhiOrity  fall  to  be  deducted. 
'^HHllitjr  Maule  died  in  1734  ;  the  period 
^WJt^>elapse  till  1774;  an  interruption 
scription  took  place  by  the  litigation  in 
pttf5)*ii£^  father  was  born  in  1740;  so  t] 
ing' the  years  of  his  minority,  prescri pti 
I'uh  M^the  date  of  the  interruption.     The  ] 
b6rt IttTPebruary  1773  ;  the  purstier^s  fatl 
1789,  while  tbe^  pureuer  was  in  niinoritTj 
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M %»1it%Mita^  to  wlmh:!^^^^^  {Hnmni  iiiBMetf^^"Je, 
lidoader^lteMjrfaB^wcftl  ailkisft^  3-;^s-uii>>y^j^^~* 
Kt <lftl7i'Ci  12i  expi-earijr  decl*l-es  tlwtirinAe^J^^vJJ^ 
B  >preterij>lSon,»  Ae^  yeai?R  og  ^  utiBCttrhy  -  ^aH  ii6i^t>ioi%.  ^ 
tedy  ^*^t  oidf-4liei3^»r9  dating  tbe  whk^lhe 
8  against  i^hom  the  preseri^tion  is  used  biu| 
M  Were  majors,  and  past  tw^id^«H)oe  years  of 
iProm  the  wopfls  of  the  statute,  it^  is  plain 
)  IWty  entitled  to  pleadminority  is  thd. party 
wiimn  pirbscription  is  pleaded;^  who  is  entitled 
I:  the  svispension  of  the  prescription  during  4fae 
ESiis  minority,  when  he  was  incapable  of  puiv 
is  omn  rights.  The  privilege  of  minority,  it 
[ieJ^'innMlege  competent  to  those  against  whom 
ttiMt  is  pleaded,  and  operates,  not  as  an^  inter** 
v> intt '  a  suspension  of  the ' course  of  > prescvip^ 
Ze^tB;  iii;  tit  7,  §  45.  The  same  rule  apidiea 
lis  «' in  fee-simple  rights, 
possession  was  eiBTectually  interrupted  by  the 
m  in  17^  from  which  ^riod  a  new  eours^of 
ion  must  commence,  and-  continue  £or  40  years; 
»  au  effectual  prescriptiye  title.  The  pumier 
m'  befbi^  the  lapse  of  "^  the  first  40  years.  He 
me  of  age  in  1794.  He  is,  tiber^re,  etititied 
benefit  of  the  plea  of  minority^  because  lie  was 
ifore  the  lapse  of  40  years  f]X)ml7Si4;4nd  h6 
tibenefit  of  the  legal  intejrmiiiQnnMdeibyilhe 
tA  in  17S%  He  was  even  ptfMinmfi^^^tmw  fae«- 
^tame  of  age.  i  i  < 

asiibeen.  objcicted  that  the.  benefit^ of  miaovity 
i]rbe>pleaded;by  the  nearest  substitute/underan 
ube^uae,^  if  the  tenoter  substitutes  fwefcf  entitled 
ayvl^tto  dtditcfeAheirrmiQoritiee^tbiriTe  might  <be 
idriptiot).    This  proceeds  on  n  Sidlacy. 
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Utofc  rfemoite^  diem  inttjr  enfbircse^Mei 
dkraitor  6f  e(Ma(:ravebjlii6ii.  74its«^iMijity 

l}f  i».  Chat  Uie  lolig  pr^sm|»ai>ii^<^ 

^^  dediiioiis  ibiixtdi^ 
pbii;  ofld*  piea»  AatiiLstintt^^  € 

benefit  of  minoriiy,  do  neit  effitrd  mtliic 
doksCriiie ;  end  iA  the  House  of  Lordt  tl 
still  t»tasidered  opm. 

in  the  case  of  M^Dooigei  of  MtdtoM^ 
1739»  £ii2(.  /Mor.  10,947)  OteOwA  t 
minbritjr  of  the  defenders  did  not  intend 
tion;  but  it  was  in  respect  '  thej^  weil 
^  ttttes  in  the  entail,  and  the  jH^ht  Hkm 
f  dicTdyed  on  them  during  Jbeilr  lASb^ 
inferring  that,  if  the  right  had  de^c^Ved' 
ing  thbii^  anaorilir,  their  ittSnority  wold 
mstained.  That  ease  was  decided  bf  a 
and  ^x>nipromised  when  under  appeaL 

In  the  case  of  Ajton  v.  Monypenn 
1756  {Mor.  104^56)  the  party  pleaded  i 
nflMty  of  prior  lusirs,  ha  himaelf  having 
during  the  wfadle  period  of  prescription. 
Session '.  snstained  the  minority,  bnt  ti 
iiWda  eeTWsed  that  jndgm«Eit»  npon  the 
die  privily  of  nrinority  was  entirely  pa 

In  the  case  of  Gordon  of  Whitely,  Ulsi 
fMi)r.  ]0^O6B>  it  niras  pleadcid  %hat»  £f  snl 
were  allowed  to  dediiet  their  nifnorili^i  il 
a  perpetual  interruption  to  prescription. 
first  sustained  the  minority^^itfid'lifterwtai 


Qm^^if^mmm- 


fiflft 


p^oii^ed  i;y)Qpihe  Ajpie^ty  jth^t  it  wAp-f 
illft  a  latent  iaod  tuurecord^  en,^>  wM<^ 

ii^rable  Mrs  Fullfirto];!  aa&  Sir  H^w  O^l^yp^- 
5#iSg :%.  ^^I'*'^  <^  BargW7  in  17^6  m^ 
QiM&6  X^Feh,)  iixe  maj  wtf  of  the  Court 
yyyff^  *fa^  *  eTjBf ]r  9ubstitute  in  an  lentai^ 
l^^tl^ftugh  not  to  foipd  on  the  minority  f^  ' 
^^fvai/^  t^  have  h|s  own  minority  deiiud^ 
i^  ^|fv^;(C|r  of  j;K«cxijp1tip  l^mt 

sildpxi,  VI  ^  ,f||ifi|e  case  (asd  Nov.  179», 
J3*).^«  pjlea  of  mfmtj  waa  repeUed;  bift 
gp^  w»$  Hfjwarsf^  by  the  House  of  L^rds, 
|he  itetkifft  w^  itse^  dismissed  on  the  groun4 
pursuer  had  not  libelled  upop  matter  suffir 
sustain  it^  xKN^d^sjims  of  the  sumnHnis. 
jll^^i^nia^e  Hoi^  of  X^Ofd^  mih  iheopH- 
^  \i9Bf^4eliv;ere(i  by  the  W4  iTh^^ce^l^rant^ 
fffrW,  9fe  4i^y  M^  fifV^UT  qf  t)ie  pjl^  4^ 
g^,.ju^  #1^  co^fifiSi^}^  to  ti^e  |vuM^pl«r^  as 
jl^  iO^npipef  ^^rm  of  the  ^  I6;il7»  ^.  l^ 
itp^orei  ^  !t^e  defender  had  ha^  .anypi^cripp- 
l^so^  ^f  p^rsui^:  wiw^  be  €|fttitl^:  to  d^ 
^^e^^fJ^-paipcsrity^  >         '      * 

lam  Earl  of  Panmure,  upon  the  death  of  his 
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lUvr.imi  fl^dififpdift  Cbe'dertk  of  Harry  Maule,  hi 
hada  alight  to  take  this  lease,  either  ai 
of  ike  i»taili  or^^s  the  heir  of  hm  fail 
fe^^s^jple  assignation.  He  preferred 
ciiilrried  t&i3  titte-  by  possession  elone,  no 
i^qtdred ;  bat  the  character  of  that  posse 
fideBtl7  inarioed^y  his  having  expede 
Vite  as  heir^nale  of  line  and  of  proidsioT 
UBder  whaeh-  general  service  he  carried 
tile  lease  uad^  the  fee-simple  assignatio 
^•semto-as  heir  <»f  tailzie. 

Hie  original  letee  of  Brechin  was  to 

and  his  dSBigneea  whatsoever.     He  assig 

in  fee-simple  to  h!a  son  William^  reser 

lifereBt  and  the  power  of  revocation,    T^ 

wards,  he  executed  the  entail  of  the  lef 

also  a  power  to  revoke  efiam  in  ariiada 

tfterefimre,  was  a  mortis  causa  settlement 

during- the  life  of  Harry  Maule,  and  ne 

held  as  divesting  himself  of  his  right  nn 

That  right  remained  the  same — it  was  th 

his  death-p-^nd  upon  it  the  reserved  lift 

ed.     At  his  death  it  was  competent  t 

tiedlce  it  u]^ ;  and  he  did  so  by  a  general  s 

of  Une^  which  marked  the  character  of  t 

whiek  he  intended  under  the  lease.     Ht 

tftie,  aiid  took  no  notice  of  the  entail. 

rtot  only  took  the  fee-simjile  title  to  the  1 

whidh  waain  his  father,  but  he  had  a  d 

pie  conv^ance  of  it  to  himself  by  the  a 

his  favour;- and  ii^hich  assignation  was 

cord  after  the  Mrtail  was  executed,  whicl 

marked  the  intention  of  the  parties  to  c 

entail. 

Earl  Wniilmi  had  thus  an  unlimited 
of  the  leases;^  quite  distinct  from  the  enta 
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odar  tftat>  iaidifoited' title  Was  4mlIe«DeqkiilnN-  4^»-  *<^ 

liaiitte^  to  Ihe  leases';  beserred  buMself  Eei*-Mauk. 
lineto  his  :&tber;  ftnd  he ' granted aliiiMaidcEhTVioft.      '-"^ 
?n|.  -with  the'  caaMiMv»  of  the  MtaiL     int^*SSL»» 
esteentedtrdispQeieiim*  and  MsigBAtion*  of'ii.fi'^«»<»>^* 
e,  including^  |ier  Mpi^^^im^  the  leases  in' 
qnite  intonsistent  widi  the  liitiitations  of  ihe 
nd  hi  rataed  actions  against  some  of' ^e  dot-' 
tenants^  in  which^  as  his^  title  to  Oe  kaste' of-" 
^  he  founded  upon  the  fee4im|de  assignation^ 
ouxttese^crf^Panmure  te  his  father ;  and,  in 
ceiisess  he  founded  upon  fair  fe^simple  til3er  to 
[itn  }eaae^  while  there  is  not  a  single  instance' 
le  entiills  were  ever  acknowle^ed  or  acted' 


were  thus  all  the  requisites  for  the  positive* 
ioi^;  Jh^ff  the  foe-simple  title ;  and,  second, 
Q  fi9r40  years,  and  that  possession  to  b^  as- 
ot  merely  by  presumption  of  law,*  but  by  thei 
etnn,  deKberate,  and  public  acts,  to  thefSBe- 
tlei 

itail  ia  idso  lo$t  by  the  negative  prescription ; 
ig  the  time  the  positive  prescription  was  run-i 
^  heira  were  valentes  agere ;  and  if  they  meaint 
rve  flieir  right,  there  were  various  actions' 
Ley  Slight  have  brought  with  effbct,  tod  which 
:ht  to  have  brought 

Lord  Panmure  possessed  upon  titles  on  wbicb* 
Ive  prescription  was  running,  it  was  ilicum- 
the  heirs  of  entail  to  bring  an  action  for  de- 
hat  Lord  Panmure  was  poj^essing'to  tlte  en^ 
fc^  compelling  him  td  do  sa 
le  deeds  of  entail  were  assignations,  r^uiHngf 
m  for  vestho^  complete  right*^  biit  th<$3rnever 
timated.    Fwra  the  time  they  were  executed, 
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4  Mat.  18».  t)ie]r  /t>9ft|H^ }».  4ll§d  letter,  on  wliich  ui 
Mald?^  ^  ta^»«Ttr^feeyi?»  persoual  in  the 

gWISlffwWfr^^^JWf^lf  intimated  and  p 
tji)4fB4A((;ftws]^t#^  theiu.    It  was, 

of^iy  q»mp^tefi^>bujt  neeessaryi  for  the  I 
to  bring  an.^^^9}  to  eompel  iutimatioiij 
tp;pires^Ta  Jitieii?  *ight. 
r  .^.  l^be  jt^fitaij^.c^tained  a  clause  requ 
tj/^  ia4b«v^i^r4  ^f  tailzies.  They  nev 
cpfde4»  Tbe^hiir^fihould  have  compelled 
pUed  to  Jthe, Court  for  a  warrant  to  that  e 
If ould  V^ve  heefi  a  step  taken  upon  the 
wWdbave  stopped  the  negative  prescrip 
was  not'dqiie.  It  cannot  be  said  that  tl 
tail  were  in  ignorance  of  the  existence  t 
for  Baron  Maule,  the  first  heir  after  I 
bad  duplicates ^in  bis  possession. 

None  of  these  steps  having  been  taki 
under  the  present  action  has  been  lost  b; 
prescriyption. 

But  the  pqrsuer  pleads  that  he  is  enti 
the  years  of  bis  minority. 
.  .Without  admitting  the  account  whid 
gives  of  his :  own  and  his  father's  age, 
ted  that  Baron  .Maule,  the  first  subs 
entail,  was  maj^rM  the  period  of  his  fat 
1734,  and  that  be  survived  in  the  full 
his  faculties  till  1781,  a  i)eriod  of  47  yea 
suer  has  said  nothing  of  the  birth  or 
Bishop  of  Cloyne,:  the  next  substitute,  i 
grandfatb^er,  the  .lashop's  son.  The  faci 
that  the  fifst  substitute  in  tlie  entail  m 
major  for  upwards  of  40  yeais,  after  the 
Uiade  up  his  title,  and  possessed  in  vie 
entail ;  and  the  two  next  substitutes  ni 
alive  arid  mf\jor  during  the  same  period* 


I       COURT  OF  l^6BSI09H' 

irsiier'9  plea  then  is,  ^at  ¥fefatbte'Wft8trtute»|i  ^^"^ ^ 
d  not  possibly  become ltli#W^^«lb«*)rf^*i«^Maulei^.-^'  ? ' 
d,  may  challeiif^e  ^fttt^,  tlie^*p*fe^%riW*et^ 
jd,  and  are  entitled  W  Ai*ict%Htftf ^rWttWrftti^Vacfc     ..*v  y 
the  prior  silbstitiitW  %<^rt  aKt^'afltf^^^ 
le  whole  period  of  the'^frescHptitm^  >  i  V^'^  ^W««««^  - 
eral  cases  the  plea  of  miiiarltj^iStat^M^b^^ 
?ir8  of  entail  has  been  repelled/    In  '^6  cBs6 
T»ton  (M*Dougal  iK  JA^Dojxgai)  ut  ^vprd;  Hb^ 
a  substitute  to  the  privilege  of  *miilbrityi!rft«^ 
This  was  also  done  m  the  cades  of'Aytdh  r. 
my»  31st  July  1T56  (Mar.  10,956) ;  €Wrdt)tf 
m,  2l3t  Dec,  1784  (Mor.  10^968) ;  AucJhiiii 
let  Jan«  1792  {3Ior.  10,970.)  In  the  Bargain jr 
798,  the  Coiirt  sustained  tiife  pita  of  mmmity,^ 
round  that  Mrs  FuUartofri  was  entitled  to  as-'^ 
at  she  would  have  prevailed  in  her  dcfclara- 
i  action  had  been  brought  in  time ;  and;  there-' 
^it  be  considered  as  vera  ilamma ;  hut  thtf 
r  Lords  remitted  that  cfese  to  asceriaih  wHe- 
pursuer  had  any  claim  as  nejxt  substitute; 
Court  afterwards  sustaiiied  the  plea  of  pre-' 
I.     The  same  principle  was  adopted  in  the' 
iiiloch  V.  Rochead,    87th.Maj^  1800;  Duke* 
eucli  V.  Sir  William  Cunmnghatei,  SOth  Nov.* 
Vs  no  part  of  the  prescriptive' period  ran  ttReif 
le  pursuer  or  his  father  became  the  next  sub- 
the  above  decisions  tnlistbb  held  tid  deciding 
8tion  of  minority,  by  estltblishiiig  ihat  t  sub-^ 
beir  of  entail  is  nqft: entitled  to  deduct  his' 
rfrom  the  years  during:'  #ii!eb  a*  Jwior  heir* 
re  possessed  upon  unlimited  titled;  rand,  ther^-' 
!  entails  were  cut  ofii  bethby  the  positive' and' 
!  prescription^  be  tore  the.  year  1781;  • 
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w^M  cf  opiaKm  that  tiie  ^e*  of  miafl 
tallied  b^  the  pursnto,  wte  not^Wdl  fim 
not  iirtertiipt  tKfr  cottafe  of  j^i'eicaS^ 
rigl^t  of  the  puirauer  to  the  lease  of  the  hi 
of  Bredbia  wab^  eitt^^by^^reanfipiioii. .  £ 
8b^  i}«t)Ig  ^id^  difndibti  in  re|^Mkxd  t 
Faornwe^  the  cause  waa  dielayed  fiar  tl 
thd  three  reteaimpg  Jodgei^  nqd  aiuheata 
leferento  M  thM  lea£ie.  > 

.  Cottni^er  having  accoidin^y  bciea  £EBrt 
Ckmrt  iig9in  mM  for  the  decisipii;)»f  tt 
tile  Jtidge9»  ^ho  had  bedn  jn'kfeexft  dt  ^ 
idgiiig^  dtated^  fli^t  thejr  remained  of  the 
W  fiannfirl]r%  Of  the  tbree  is^ainiiig  Jt 
BioQ  wto  expressed  bf  JL^nf  jm^tf^l^ 
defidndel*,  and  by  Lonhr  Meaiiawhank  i 
ia  fevDiic  of  the  pwsuer*^  in  mguA-  ia\ 


The  fellowiog  iliterloditol*  #aaitttdioli 

*  Lords  haviag  rammed   t\»  coMidei 

*  mutual  cases  fbv  the  parties^  irith  tfi 

*  cess,  and  having  ^^n  heard  counsel  tl 
'  seace  of  both  Bivisioi^sof  the^CJouM, 
'  manent  Locd»  Or«ttiiSit»  imd^  thdt  tbi 
^  the  pursuer,  pleaded  in  this  tose,  ^ 
'  ruption  of  ^bat  ooura^  of  p^eMiiplddB^  ei 

*  or  po^^ne,  aa^  phtodsd  hf  the  deftnd 
'  spect  to  the  lease  of  Hie  housb  and  pari 

*  sustain  thedefeiMd^and  assoileie  the  li 

*  the  condusicms  of  Ae  preMUt  actikm 
^- that  lease :  With  respeet  to  tha  leaise 

*  .and  parks  of  Panmure^  rq>el  tiie  delimet 

*  reasons  of  rcdIiGtioii,  and  deci9ni^;^^^aiMt 
'  Lord  Ordinary  to  proceed  further  in  tfa 

*  hia  Lordship  f  ball  seem  just' 
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Mlowing  are  thei^piiitenK  of  th^Judfgea  in thM  ♦Mwr.  lasftr 

rti^d  immediately  int^e8te4^  ^u  to  th<^  law  of  thec^^nt 

1 1  is  deserriui^  of^ mo&t  tttature'  deliberati6ii9  fiot'only 
tini^  the  ri^hta  of  tte/]»l|Bipdt  ^artks^'talir  l»Hle  dtcU 
the  points  aow  br^ugW  ipi^  j^iFprl^o^dflbijBf^  OBiKi- 
imy  ailt?€t  many  other  eases.  The  caBeJs^  importantji 
m^  thp  doctrine  of  prtiscrip^^  OA  the  oii6  hand,  and 
»f  minority  upon  the  otha**'  i 

'aimiure  wmt  tVirfeited  in  theyeal*  171A>  WA  his  ^tete^ 
lased  by  the  York  Buildings  Company.  That  cojn- 
ited  tacks  of  the  houses  and  parks  of  Panmure  and 
m  fi>ilows : — In  I7SM,  tiM^-  gAttled  the  tack  of  Pan* 
99  years,  at  the  rent^if  hflOO,  to  the  Countess  and 
lees.  On  loth  June  1724^  thd  Countesd  assigned  thitf 
anmare  to  Harry  Maule,  and  the  h^rs-male  of  his 
W-^imple,  renerv  ing  her  awn  liferent  On  2d  and  39. 
1730,  the  Counteai  and  Haor^  Hvai0  assqpaed  this 
ttnmiire  to  William  Mettle,  aftenfar^s  £)arl  of  Pan« 
[  to  the  same  series  of  heirs  on  whonl  he  had  entailed 
of  KeUy.  To  tUs  afisignatioB  h(B  a^eeted  theiet^ 
net  entail.  Under  tins  destination  the  porsiifflr  is  l|eir<  . 
Hrechin,  the  Countess  had  a  lifiel^nt  infeftsient  over 
and  parks.  But,  of  the  same  date  with  the  othef 
724,  the  York  Buildings  Company  granted  a  tack  of 
ects  of  Brechin  to  Hdrrf  Maulo  for  99  years  (after - 
tern's  death)  and  to  assignees,  for  the  rent  of  L.50. 
June  1730,  Harry  Maule  assigned  this  tack  of  Brechin 
WilUann  and  the  heirs-maliscrf hid  body;  Tfhom  fidUng) 
er  son  Jobu,  after#«rds  Baron  Maule,  and  the  heirs* 
i«  body  ;  whom  failing,,  to  heirs  whatsoever ;  .hut  only 
after,  viz.  on  8th  June  1730,  Hany  executed  a  new 
n  of  thin  tack  of  Bvedw  to  his  son  Willinn ;  whom 
the  same  heing  on  whom  he  hud'entaQed  his  estate  of 
hi8  tack  he  ah^^  attera|pl»d  to  £nice  with  the  fetters  of  a 
lih  Under  thif  destination,  the  pursuer,  Mr  Maule,  is 
This  as?ii^nation^  however,  contains  a  power  to  adter* 
h  July  1730,  lie  feeofdedtte  Wo  feOMfimple  assig- 
f  had  obtained  in  1724,  ,ia  the  books  of  Sessicm.  In 
ion  tha^e  thicks  stood  at  the  death  of  the  Counter  in 
I  of  Harry  Maule  in  1784^ 

n,  nften^ard^  Lond  IVummnre^  su^Boeeded.  He  made 
to  the  estate  of  Kdl/':tiad^  the  old  investiture  in  fee* 
Ikregarding  the  entaU  of  it  executed  by  his  &ther> 

3A2 


4  Mar.  IftiSc 


698 


UBCISJONS  OF  THE 


Hairy  Mtwife.  ft*  liever  eomplete*!  thi*  pulai 
^Tid  he  continued  to  hold  the^e  estates*  im  these 
till  his  death  in  I78I.  He  eiiternl  into  imme 
of  all  the  subjects  contained  in  the  above  tark^ 
ga^ed  th^  etttait  of  Kdily,  it  i*  not  likely  tba 
tend  to  possess  undei*  thfe  liinlted  right  of  the  ta« 
dl^^rly  ihtendrf  t6  he  stijiplptnentary  to  that  e 
as  the  afibigtiatferti'of  1780  contained  poti er  tf»  1 
alter,  ^nd  as  after  the  date  of  it  he  m^h^ered  tl 
si^piatibn  of  1724,  Mi  ne\-er  ditl  ro^iKter  tb* 
Williaitl  mi^ht  naturally  consider  thnt  there  vr 
vocation  of  the  last.  He  expede  a  n;eneral  an* 
as  heii*  to  his^  fiither,  hut  neither  of  fbem  mentki 
though  they  undoubtedly  carried  tJieni,  if  that 
saf^.  But  at  the  tifwe  of  hh  succession  he  d 
special  step  to  mark  under  what  title  he  mmnt 
ta^^ks,  whether  Uridel"  the  recorded  aj^sijnintion 
1^4,  orthelhniled  assignation  of  1730  ;  and  j?' 
continued  to  possess  the  sabjects  in  the  tack^  1 
I78I. 

It  is  expressly  stated  hi  the  ptinqier'^s  case  * 

*  thfe  tailried  deeds,  both  ihi\t  of  Kelly  and 

*  was  itistantly  delite*^  by  Hafrj  Mairle  to  h 

*  terwards  Baron  ^Maule)  for  boh  oof  of  hims<>l 
<  subi^ititutes,  and  that  they  w  remained  in  hii; 

*  death  in  1781,  a  few  weeks  hef<»n^  the  Earl.'' 
important  feet,  and  there  h  no  doubt  of  it,  in 
prescription. 

In  1766  and  17799  the  -^J'*"^  purchased  ffofn  1 
ings  Company  the  estates  of  PLrniniire  nnd  Bn 
the  subjects  of  these  tackn.  It  is  now  filially 
sion  of  the  House  of  Lordp,  that  the  pursuer 
estates'  of  Kelly,  &c.  is  ctit  off  by  the  positive  lu 
fecriptioii.  But  the  House  of  I.ord^  hn^  foninl 
still  open  as  to  the  tacks;  an<l  the  case  noiv  coi 
nation  exactly  as  if  we  were  in  a  retlaiminfj  iH?t 
interiocntoi^  in  Manch  1782. 

The  defender's  plea  is,  thnt  the  pursuer's  elair 
under  thb  assignation  1730,  is  eat  off'  by  pre^i 
think  so  clearly. 

It  is  absurd,  irf  ih^JiM  place,  fo  call  these  a 
2ies,  er  to  apply  to  theiii  the  riile^^  of  j>re^cripti<i 
Fule«  which  Sfpply  t(^  tailrfe^i,  properly  m  called 
nations  are  just  assignations  to  a  j>artinilar  serie 
a  prohibifion  to  altef,  btit  nether  can  he  recoffi 
utider  the  act  1685.  Howe\  er,  they  are  suificif 
tacks  to  Ui«  pursue^if^^^  ^'^  nothing  more 
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W/^f,  Earl  WiUiam  had  two  titles  ibhim  to  tho«e  tadcs,  *  ^*'-  '*^^' 

feB^iinple  a^H^N^g^nalion  in  1724,  and  the  limited  one  in^^^^"^ 

uiit  iiB  he  had  two  titlt^^^  in  Wm  to  the  estate  of  KeUy,' j^JJ^l^, 

he  mad*^  iq>  uiuWr  the  (dd  invefirtitare,  and  th^petsonal       .«_^ 

[ler  the  tailm*  l/'iO  ;  therefoie  the  question  Qcme&  to  Lord  fr^ti^ 

r  whivh  of  the  two  titU^  di^  he  yomsss  these  tacks  ?     ''"•^ 

[HjrsiitT  Mr^iips  that   Earl  Willium  cduld  not  posdess 

e  det^  1724,  bet;ay?=e  it  was  eerokftd  or  supca-seded  by 

di  assignation  in  17,30.     E^o^-^yeU  if  in  point  of  feet 

Dsuess  under  the  deed  1724,  it  was  a  good  prima  facie 

rctftription—it  hoiv  no  tjitium  or  nuUi^  in  the  face  of 

lost  t*very  qai^lion  of  prescription  presuppoises  that  the 

;  in  itself  had,  hut  havinprheen  foUoWjed  by  40  years' 

n,  it  way  thereby  validuted.  That  is  the  ordinary  case. 

*n  a  man  Jkis  two  tithes,  two  questions  m^y  arise,  Ifwo, 

h  ift  duhht  \h  lio  to  he  pieeiinied  to  have  possessed  ?  2rfo,' 

h,  in  jwint  of  fatt,  did  he  possess  ?  I  am  quite  clear 

iuhio  a  man  is  to  bo  presumed  to  possess  on  a  fee-sim*. 

for  ev'tTy  one  i»  pres^iimed  to  intend  and  to  do  what 
for  his  own  interest. 

^oruitor-Genenil  ars^u^d  that  the  presumption  is.  the 
i\\  „\v.i\  tliat  H  man  mus^t  be  presumed  to  possess  on  the 
uhiih.  in  point  of  hiw  and  obligation,  he  ought  to  pos^ 
eiK!iidi'nt  of  Iris  interi'st.  It  is  not  So.  When  he  has  two 
nth  eijuaJly  henoticial  to  himself^  then  there  is  nothing 
the  ec^ale:^  of  pn^nm|)tion.  He  cannot  be  presumed  to 
teinled  to  poJ^^ie^*^^  m\  the  one  more  than  on  the  other ; 
*retyrt%  he  will  he  presumed  to  have  done  that  which 
lion nd  to  do.     On  t Ids  principle  were  determined  the 

Bo^le  IK  Gray,  :30th  June  1752 ;  Durham,  84th  Nov, 
ind  SnodgRLss,  16th  De«.  1806. 

e  rontrrt,  wlwn  one  title  gives  the  proprietor  a  more 
d  interest  in  the  estate  than  the  other,  his  possession  m 
lutft  he  aiit  rihiHl  to  th*^  most  beneAcial  one.  Here  la\i^ 
bwH  the  ]>re^ninptions  of  eommon  sense,  and  the  pro-i 
i  of  luimnn  natnn^.  Tida  was  unquestionably  the  prin- 
lich  ruled  the  decision  of  10th  July  1740,  M^Dougal 
kersum.  Thi>f  is  <!ear  fipom  what  Kilkerran  says: — 
iine?itiou  in  lysolved  by  the  distinction,  that  one  islimit- 
J  the  other  nnlirnited  ;  tor,  if  both  were  unlimited,  then 
wudd  he  no  pri^crij^timi  of  the  one  against  the  other  ;* 
reeiibly  to  this,  the  Court  soon  after  decided  the  case  of 
.  Gray ;  and  tliia  haa  been  held  to  be  undoubtjed  hiw  ever 

not  fond  of  nire  criticism  and- dissection  of  an  old  deci- 
eudeav  our  tx)  di^aA  er  ^mething  in  it  contrary  to  th^ 


BBCISIONS  OF  THE 


]VtiLule  n.     ^ 


4  M&r.  tm  \abtAMm^  im  nW^  k  hm  always  be^ii  take 
Midicastan.hiu»4dTray«  been  held  ta  fix  tlmjt 
■  will  hold  it;     Tli«^ore  I   hold  that  Earl  ^ 
(fc«jK#>i][>6i  piMVBMd  to  have  nosseseed  under 

Thep  XMBiits  the  aeeond  question  in  {loint  ol 
•ajseiddaiioeias  im  ifliieh  title  he  did  poij««e^  m 
tQnic.otrtai]ilgrTer)rsBtrong,tbat  the  possessio 
tlM^^tBfiigiiatioii  1^4 

Ist^     The  aangnation  1730  cofitained  an 
altei^     This  /waa  ndi  done  per  ea^premiiffi :    B 
ipdghtyery  naitoriiity  eongid  er  it  as  virtuaUy  rev« 
his&tfa«r,hiTiag|Miirei'  over  it,  did,  goon  after 
veoordtiieaflBigiititioii  1724,  wliile  he  never  rec 
17^*     Itfq[^Kaniv«ry  etrange  for  a  man  to  i 
feed  Ibv  {Hwenrraitioiiy  and  not  to  record  the 
feroked  or  floperseded  it*     Therefore,  indepej 
perior  initeKtt  noder  die  one,  Karl  William 
hf^rebona  JULq  oonadiered  the  atteignatioa  1' 
actually  binding  on  hini,  and  tliis  at  leant  t^ttre 
smipticm  of  Imr*     Under  the^e  circnmstances 
betn-tried  at  die  time,  it  m  more  than  douhtJ 
anould  not  have  foimd  that  the  deed  1730  was  v 

2d,  Not  satisfied  with  \m  special  service,  wh 
S  genend  one,  earned  right  to  these  as^ignati 
iFere  necessary  to  cany  them,  Eajl  William  e 
general  sendee  before  the  Sheriff  of  the  county 
eoneeiyeable  purpose  hut  to  carry  the  assignatii 
he  stated  this  tc^  have  been  the  object  of  th 
1749;  \i^hen  lie  produced  the  Si^iHignation  in  IJ: 
an  action  before  the  Sheriff  of  Forfar,  it  \&  acoi 
mimitie  Btirting,  ^  and  to  which  the  piir^uer  J 

♦  nearest  and  lawfiil  heir  serv  ed  before  the  S] 

•  and  duly  reteured*^  Now,  had  he  possessed 
possess,  under  the  aangnation  1730^  it  was  e 
have  been  equally  to  his  purpose  as  a  title  in 
liave  produced  it. 

3d,  In  1784^  Hanry  Maule,  just  before  his 
the  a8aigBat|Dii>  1724  as  his  title  in  a  mult 
which  ios  son  Johii^  the  substitute  under  the 
ptearediMhig^^eiNHpedl^  and  founded  on  the  assi] 
1^  fiidiiar^laile^'aUheugh  here  too  the  asmgnati 
ba?»  eerwd  4408%  'well. 

4/A,  In  17^  Earl  William,  as  already  me 
manner  prediioed4he<as$i<piBtiou  17^^  (^^  ^is  ti 
^eforiQ  the  SybMOiff  ofiFftrfar.  I  am  therefore  cl 
fiict,  (if  tiie  piesumptbn  of  law  u  ere  out  of  th< 
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d  WUltam,  and  hies  father  Harry  Wak^^UUiiMibk  ^'^^^^  ^^^^ 
ee^oB,  and  did  actualJy  posii^^  liilftir  illui  mwyintiuh   ^"^-nr^-^ 

ir;.;.  '  '  -'i'^'ri    )i-:»Mauletx 

wtmtac  argued,  that  the  posEession  tenlkte  wamioSmMtk  ^^' 
(^ses,  it  is  not  eaejr  to  see  how  this  clan  bewliea  aitBidli;,^^  Prw*. 
itlt^.  But  es/o  it  is  90,  can  there  te  a  ilioi»niiiefm^bcaldMit  — >. 
ler  whk'h  a  mao  po^seFses  a  eu  bj  e«tj^thi»ttoyit>daeti<rii 
>€d  ae  Ms  title,  in  preierence  to  aaoHnr  <dHA)iiii«nuy 
in  which  it  was  nece^sear}^  to  pr4idiioe>ft<tittBi?fi  J(bii0 
a  firoveE  aothing^  m  to  title,  hf  ABVBBit  fcot  oi^j^ 
;  the  same  under  any  title ;  thfiiefia«^iJB  litftlraiQeite 
more  than  another,  the  ground  €i  pomBakmieMatOBilf 
ained  and  proved  by  the  use  smAfni«aitiatL-^mm<im 
;e  to  the  other.  The  pursuer  Isnutei  afi  4iD0  ;ref^ 
>ut  the  above  acts  were  juEt  tlie  ajipropgiate:  toeattft  lai 
^y  on  which  title  he  possessed.  In  iriuit  oilier  or 
manner  could  Earl  William  or  Hanrjr  Maol^iMMi 
"ated  their  ammus  to  possess  under  E^parlMofaBr  ioAbi 
^  the  reverf^  had  been  the  case^  and  &at  #ii'erer^ 
when  production  of  a  title  wm  calkd  for^  ^  ^^  iiBCPi. 
y  had  produced  the  assignation  I7BO ;  with  wiaA  fntid 
ess  wonld  not  this  have  been  mcMBit:  jntdj  SoxaAtAimk^ 
that  po9se^8ion  was  asicribed  and  truly  held  tmdevite 
»,  and  not  undeJ  1724  ? 

But,  in  the  course  of  possession^  a  penon  mjr  ii9Vi^ 
*  exercise  certain  rights,  and  to  doi  vertain  Aiagsivnitr 
f  which  he  could  not  do  under  mofher.  Now,"  Sail 
^^ranted  mib-tacks  of  these  parbs^  which  he  wa8«z* 
lebarred  from  doing  by  the  deed  1790.  Thcrefcne,  il 
ible  to  ascribe  this  act  of  posse^sioifto  Ae  deed  l^S^ifdr  • 
I  the  verv'  face  of  it,  and  an  irritancy  iindtr  it  rThera- 
poiut  of  fact,  as  well  m  in  presunqpitian  o£  law,  posaaa- 
t  be  ascribed  to  the  assignation  l^M^  If  thatiatlia 
m  the  positive  prescription  has  cleaify'nnL 
bere  is  little  occasion  to  found  on  ^the  paailiTe,.  for  4ll6 
:iil  clearer  on  the  n^^ative  pre&ovqitiini.:  Tii»'  being 
L  personal  ri^ht,  the  negative  preacrifdaon  a|iplifla  ladfr* 
y  of  the  positive.  This  Is  quite  cshar  aa^to  tadcs.^ 
nan  claims  under  a  tack,  on  wliidi  Ha^  pCMaapmi  ha 
,  nor  any  document  taken  on  it  ftr  ftrtf  ryiars^  H  ia 
elear  that  it  would  be  cut  off  by  the  90gra!ffr|Hteacvi|^ 
a  question  either  with  the  landlord  <HrIa  r^lEdf  taumt. 
iron  Maule^  the  neict  substitute -iiiidardMiaflHfaiUioii 
admitt^  to  have  liad  the  custodyaf  that  /ibaii  nr  fiftjr 
hile  he  paw  and  knew  that  hie  brother- Wfaapaaa^amg 
different  title,  for  he  himself,  as  fab  miitael,  fradoead 
er  title  in  judicio,    I  cannot  laalHi  aaarwmr  toi" 
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4  Mar.  ifl^  iMfitAy  ^ibi^fmit  13  in  a  Tnanner  ilMded  Biri 

thU  Court  in  I7B2,  '  aasinlzipmj^r  the  pre^^ent  d< 

Maule  »*     j^  i'^rd^es&again^  him  for  implement  and  per 

Maole^    i^  /^.Obl^timititor  L4H)tX);  the  same  beiu^  cut  off 

l&rdPresi-   ^  ^  T^r^»<3irtp'lio^^^ ''    This  jud^^meut  waa  aitinned  1 

d§iu.  liMrA,  -SMSth^Msy  1B^6,  expre^dy  as  to  thi^  h 

.'Tbece  is  not  a  principle  in  VdWy  nor  a  ri^a^on  it 

pn  ^toch  megaAive  prescription  can  be  appliec 

bcmd^  •vrtiieh^cbcB  not  apply  a  fhrtmr't  to  the  a: 

■Tbeni  wad^ie  tame  silence  with  re^-drd  toborh 

Was  m  the^pMeigion  of  both.     Banin  Maiile  ^1 

the  'vdrale  forty  years.     Nay,  in  the  mm  of 

.  jras  Bomethiiig  more  than  siJence — there  lya^i  \ 

fOMiii,  known.  t6  himiielf,  to  call  hiE^  attention  to 

ialriiig  steps  to  inti^rnipt  the  prescription* 

V  >  But  his  smd,  in  ansi^cr  to  this,  1^^,  There  1 

ftw^ifefl  the  two  brothena  ;  2fi,  Baron  if anle  \ 

Wif^ievis,  jas  he  covld  tuke  nothing  by  imy  action 

Wtion  1780*     Ah  to  colhifcion,  it  m  quite  absiu 

ukMSa jScfes  neecesary  in  prescription;  Kr^ikine  e 

\tlHit  after  forty  year^  it  i^i  not  conif^retent  to 

;osiiiplet8  ailehce    ia   enough,  no  matter  from 

jnotive. 

As  to  now  nulens  agere^  it  is  not  s*o.  Ef 
possessmg  under  the  deeds  17^4,  and  espeeiall] 
<8ub4ackB  in  the  very  face  of  the  deed  1730,  1 
irritanoy  ;  and  llaron  IVf  aule^  by  a  declarai 
carried  these  tacks  dirertiy  to  himself,  as  nexi 
et<8ny  rate,  he  t^ouUI  }>y  such  an  action  have 
liam  to  purge ;  in  \rhich  case,  his  action  wtHil 
^  his  oii?n  right  under  the  deed  1730,  would  \ 
WUliant  to  possess  trndej-  that  deed,  and  thus  \ 
mpted  prescription. 

But  the  pursuer  pleads,  that  his  minority  m 

tirathe  was^bom  in  177^^  and  from  the  death  ( 

\uk  \'J24^iipreiemfUon  liad  not  nin.     The  purst 

>\iTOcd0of 'thetAet,  '  minority  of  the  jxirty  a^ 

*  pre8tri|rtioh  is  iit-cd  and  objected."'     I'rue,  pr 

.^ripticm  ihae  ROt  previously  nm  a^'aim^t  a  pers 

the  vhole  course  of  it,  ami  who  waa  in  pifmn^ 

have  brought  hi»  action. 

.«  fNow  Baferiui'Maule  Mas  major,  and  the  nex 
tW[v\i^>etM  jme  to  brin^  his  action  ;  and  therei 
ii<asfi6ni|iteted  against  him.  It  t^  nothin^^  to 
the  present  pursuer,  or  his  father,  iiere  niino 
,thalitnpe.  -  It  ifi  nJOl]^trons  to  ^ay,  that  a  mai 
.^all  haKfi  a.,  plea  not  couipetcrit  to  the  man  \\. 
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by  his  1ji4j.  '  :     \  f      •  I'    .         .»',:•    ^^"^V*^ 

.*  i  Hod  by  A  U>  Br;hB:J>i»rtg^.««li»td*fit^  *^  '^^Mwle  *^ 

L  hrmg  aa  actiaii  ai^fjmcyi^iflHIcau^rl^ilIM^. 

le  time  ?  ,i  .  v  ,*  (!i   :'<>       'i    i  •  ou  "  •  •  ^ !  i: 

:he  pursuer  being  aiirMllriei$>#ato|l»  tliat?i«  iniityng  to 

tie  i^  juj:(t  the  hc^ir  i|i, n  oomm0tkJ9micrediii,}nikAeir  ft. 
»oual  cUnmI.  But  th«re  i^iW^  QP^teir^fDiF  tailzies  wd 
ar  fee-simple  rights.  ,  Ifih^  ca-^dUor  in  BO  iihUgftian 
ileed  wa^  majur  tW  ^rfyyeMiiyfaiid.lMruigi.-iiiftraetion^ 
4ny  dqctimt'ut  ou  ii^.iti^x^  i^imev^iwboOlt&tilm 
hi^LT^  at  kn\  ur  heifa  «f  ^Wltllilt ;  JsW^ea.  aoqfBe(Nie»M 

ttuil  in  posseN^iim,  10  bidding  tW  all  the  wbfltilulMf 
[r  after  Jiim.  Tltis  iTasuAec^ded  in  tha-.'  oaae 4il  Soiatt 
Earl  of  Kiumml     U^i^f  ^tail  ia  this  resf&okwn 

tM  thiiu  iiinrt^  at  law ;  :i^i.ui  the:  ea0e  of  A)rtoii»  k 
a  that  a  remote  ^LibsfiMa,  jwito  bad^titla  to  imnoM^ 
t  fuutidtni  the  minority  of  prior  heirs.  Now^Hi^oandft 
m  the  prjiHipLe  that  he  was- in  plena  jure  e^*tMilOf 
le  whole  tiuio,  tt>  hav^  b|r^i|g^ik  fihallenfe^  which  any 
uhfititute  mciy  do-  The  case  bene  in  8tiU>a£rdBga9^ 
laule  w;i»  not  a  r^mo^iQ  siibetitlite^  havia|[  DnLy,«d^;litr 
jji<^4'Dt  iiiter(':it ;  hi*  wasaex^  ^ub^titiite  tetitiid  to  ttaba 
MTt  to  hiiuiself ;  waij  I^maelf  nuy<i^  for  tli6>whdb(tiiiia; 
efore  pre8qri[>tioTi  wa»  &dly  inui^  and  aaa  netvear  mote 
Hi  up  ;  fur  it  i^  ni>t  ppnceiyiible  bow  a  i^eoiote.  and -cdoi-: 
dalm  can  be  ^truuger  tha^  a  direct  and  iiamediate  one. 
.^ably  ti)  thicS  alsu,  are  the  caaee  ^f  Grordpiii  of  iWhit-^ 

Aiichinda4^hy,  where  prescription  haviing maiagatint 
;  siihstitate,  remoter  substitutes,  were  not  alloiwed  to 
1  their  own  niiuuritiei,  i|i  actions  ^i(rimh^  thej  after- 
rought.  So,  wheth^  regard  he  Jkad  to  tbeipentiTe  or 
?  pre±^eriptioD»  I  am  clear  t]]^  ti)^  ol^eetion  i  o£  the  fiu% 
Linority  doe^  uot  apjd^ ;  and^  th^i^l^  ^-tm  fer^iw*^ 
the  defences  of  pre^H^nption,  both  pa^tii$«  and  negative^' 
asiioLbtiemg  the  ddSe^der.       ;     '  ,)     ,  -hw^    ."st.  .. 

Balgray. — Thi^  m  a«a0e  <^  gpaai  diiBouky;,  oo  far  ais L«rri  n^igra^^ 

oue  [luLQt,  on  \rhich  tbe;B|i^^f;of  the  .question' mainly 

,   and  cm  which,  m  mf  h^iq^lenopiaian)  ibe  deoiaion 

llourt  miust  he  pieced*  •         .     •  •  ' 

iiidirment^  of  the  rV>i|8e  of  liorda,  and  the  proeeedingv 

i\der  in  1B19,  compel  the  Court  tp  take  up  the  case' 

n-  it  stooil  an  the  5th  March  1783,  and  as  if  the  Judges 
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rto4lL6Mtel^«f  learns,  3i!t*flll 
natriefioDflv  Md  oandHiow  kqpoasd  bjr  A#jp 
andMiUfd  to  4)o»re7y  4ak9  eiieei  kf  the^  fi^ 
This  IB  not  a  qttsilMii  iprkk  cniknt^  «  ui^ 
kut'^ifHastiiiiifiitfr  AdRrsiiM, add  kfifl^a  q 
teAa  MpeataBdefibstof  aifiMttHyseltlaiiiitt 
4srirMrij|^(tt4Us  oljactiMNi,  iiwii  i^inmld 
to  |»0O6ed  foertlMr  is  Aa  dissastion^  m^ea  m 
oauganoB;  oovla  naro  mmi  •acnsotiuaa'aigaiiist 
AaentaiL 

&  fiat  alAoligii  the  eMote  1086  eaaftot 
iii^  aaolher  se^se,  nd  in  llie  view  iMe  to  be  tal 
be  entaOed.  Wfasie  a  tenant  is  vested  by  ibb 
llie  peirer  of  tmipaogj  be  has  tranflAaned  te  hi 
b»  pait  0tdomiinu§j  ud,  eooristent  wkh  hia  e 
ligiUioas,  b%  ca»  assign  Us  rq^trfpoBDesmon^i 
snlQect^  onder  what  liaoitations^  eondifions,  anil 
tUaksfit.  N«kherheirhoeede8,ner  he  wfai 
etwalleittheceiilraotwiliiAelandeiMd.  &y 
tMn  ef  tfie  law  itself  ike  assigme,  wiAmt-any 
ktton,  ahrays  besame  bound  to  perfonn  the  { 
titttis  te  the  pfopriefeor. 

^  AXL  penonal  rights  can  be  eniaikd  in  HA 
aK)ireaUeaoan  beproteeted  bjan  entail)  and  ma 
fiMfll  heir 'to  heir  nnder  what  liaiitations  and  oei 
ginalftopieSetor  thinks  proper;  Earl  of  Iiev«n  e 
87th.«slnwrl^8ft 

3.  Lead  BrazfieU,  in  1782^  isY^Mffiei  to%i 
*  he  never  saw  any  taidie  of  a  lease  bnt  ihosi 
And  pedwips  this  is  Ine  in  alitodltedsenae,  aai 
ba|Minted<ootifroiii<herecoid  of  entaMff  tfa«l 
anentiilef  alaasej^er  asyirhidli  haiiaffistofinE 
naturd  causes ;  jei  it  is  iaqpossible  to  dispute 
«f  TChudde^sdi^eeistt^  eelits^  inateny  tet 
baan  as^  taiaiMndfciiii 
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sfe  flonie  Tainable  rights  bjritjbe.i9vr  o£ 

1  be  held  by  no  other  tenune. 

.stance^,  therw  Jire  many  t**iii(iB  hdd  hf^ft^p 

hieb   thpy  can  have  no  otlief  ligfatim  ^fmMM&mlilU^      

but  such  leases  are  cont^iined  is  'rtiM  m^jUibSj  iwt^aytj^^  jy^my. 
ilie^;  and  when  augmentatiflBJi 'flf  «lqieiidi  affi' MA^ 
1  {>er&on5^  and  that  they  bt  t  WiMi  Hiwdby  gatMtdrto ^g 
ion  af  their  l^i^ses.  mich  proloikgakiaB  iof  the  ligfat  4>f 
,  is  executed  under  authority-tel  the  £ki«ii,  a&dde^ 
be  proper  series  of  heirs,  uuiletr«ll^e-coadHioiii^li^ 
,  and  riistrictiong  of  the  origittd  ngktv  i  . 

there  ib  another  Bpecies  of  Friaijito'  ■  |HMp#ij/  irbidL 

no  other  ri^ht  AD  gold  afld'nlv«riiilii6»  bekafto 
a,  and  all  lead  minefi,  w  here  the  lead  CiOSfcikiftSCHM 
srtion  of  silver ;  and  the^e  imnes  th»  Gnmm  is^hMUid 
feu  or  tack  to  the  heritor  of  die  landS)  iior  the  piu% 
orking  them,  and  which  the  heritor  ean  40BiiipcLat  tt 

ri^t ;  1424,  c.  12 ;  1592,1%  81 ;  Bod  of  HapeteHab; 
,   1750.      The  mines  of  Wanlockhnd,  Ledyrilb^ 
drum,  are  i^Tought  under  leases  from  thtf  CraWBt^ 
Ifhti  are  contained  in  the  entaili  af  tta  salates  of^ 
rry,  Hopetoun,  and  Bread^dbane*  ■  *■■      ^ 

wer  mar  be  the  effects  of  liiese  fif^bl^  yets^  dff 
7  hare  oeen  contained  in  entails  JuKNd  wf  fn/Ukifl* 
taut,  and  resolutive  clauses.  ' 

is  further  Bin^kr  that  the  deAndor  Aotld  Mj^aot'tir 
cy  of  an  entail  as  to  leasei^,  as  the  first  fMnreytMes  if 
nal  leases  are  the  primary  spades  af^Btsfls,  bemg  li- 

faeirs-znale,  and  to  heirs  whomsoeFar  ^vnthont  divi^ 
here  i§  no  personal  right  wUoh  oootaiiis  more  th¥ 
in  cntiiU  than  a  lease.     It  is  liiratad  to  m  csartaki  de- 

of  per.^ins  selected  by  the  pNprietar.      Tha  tenant 

envoy  without  permission.     If  ha  does^  his  right  H' 

Of  late  years,  in  leases  of  fions  of  Tahie,  an  vpA^ 

ise  on  Bssi^rnment  or  bankruptcy  has  iflsabaen  intaro- 

md  to  which  effect  has  been  given  hy  therConrti 

has  been  farther  objected  that,  as  the  •entnOs  'ttaciil' 
?re  deedij  of  assignation  of  leases,  vhidfa'lnr  tha  hm^  faH! 
their  completion,  must  be  intiniaitad-  and  Ji4iovP«d%' 
n,  neither  of  which  took  plaM  in  thia  cass^  liisa^iimra 
plete  deeds  of  entail  and  a  seaosrf  ■  asiiigna(hiH'Wonid' 
m  effectual  and  preferable  totthomi    '  .      1       . . 

t  to  this  it  must  lH%olMerved,tfasidMiaflMniki#ifa/6«ai^' 
of  rights.     It  is  simply  a  qu^ptiaiii^of^feaiily  satlhaneift' 
km  on  predece^mr  ;  and  in  sush^eases^tiia'  wdH^and  itw^ 
must  regulate  where  the  deed  jMf*  aa^ia  ialiiftotiP 
hat  a  second  amgnatioa  woidd  hai^kasn-tfaetaal  tnr 
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4  Mar.  182S*  tkiaduev  1^  no  pwxrf  of  the  ineamplete  nature 
^"nr*^    aMgnatioim,  if  allowed  to  mhmtit  at  aU,  becau!^ 
Mala^*-       '  there  was »ai«B»ive4  po^  «-r  and  faculty  to  altc*j 
^  '  weeoomAmmstnation  would  have  l>eee  effectual  ? 
Lvrd  BaiffToyr  '  8,"But  aippOB©that'tht>re  had  been  no  rei*eri 
pbwep^itho  propofiitioBj  k  a  l>pp;^ing  of  ih^  quest 
'.  The -truaiuDd  proper  qaei»tion  iy,  wlietiier  a( 
did  not  take  place  on  a  f*<^rtaiu  right;  and  if 
was  no^  d^jure  intiiitotion  ? 

Inthe  oase  of  ^flstgnationa  of  leases  it  ha^  I 
naade  a  qveedon,  whether,  even  where  the  conv 
timaled,  po8«eMto»  was  not  al^o  requiidte  tt 
traorference  of  the  leaie  ?  and  thi:^  point  is  ^i 
but  at  no  period  was  it  ^ever  di^pnted,  tliat  post 
by  an  assignee  was  the  ni<j^t  etficiont  mode  of  i 
tMm  tajdl'interested,  and  to  the  public. 
'  At  that  pemod  of  our  law  prior  to  1693^  c.  1 
waS'  much  discussion'  as  U>  \rhat  was  a  public  r 
^  private  one,  the  efieds  of  actual  pos^c^i^loii  i^ 
knowledged; 

.  4.  If  it  shall  be  held  that  posgession  did  coi 
entailed  assignation,  tlien  intimations  must  be  hel 
made  m  1766,  when  Earl  William  *>eeanie  j 
when,  as  his  father's  heir,  he  had  the  custody 
entailed  conveyances.  No  formal  intimation  \<  as  j 
BtaJioes  required  hy  the  law  ;  he  being  vested  for 
the  joint  charaetfar  of  landlord  aiid  tenant. 
>  III.  It  has  been:  f^rtiier  objected,  that  if  tl^e 
thQ  leases  are  to  be  held  a^  entails,  theu  they  are 
want  of  registration  in  the  jiroper  reg^ister. 
.   ThiB  answer*  io  this  is  i^ati^factory. 

1.  The  Question  here  is  interr  htpvedes^  and  a  u 
grs^ter  and  gratuitous  grantee.  \Vhen  it  m  de 
unregisteFed  entail  sball  l)e  goml^  tlie  meatiing 
shall  be  inefiectual  against  the  helr^.who  have  at 
right  with  all  its  qualities,  but  that  i|  t^liall  \ 
against  singndar  suece^sons^  for  who^e  .special  ^k 
gi^tmlion  was  di]iected.v  See  i^m^  of  WillL^on,  1 
(M(^.  15,369) ):  ErBk.  iii.  i\,  27.  It  ii^  plain,  %\ 
suppo»iig  thb  was 'the  cafie  of  an  entail  of  a  prop 
ject,  the  objecttQA  .woidd  not  be  good. 

2.  The  defender  has.argued,  that  the  deeds  1 
do  notlalluBder  tiie  protection  of  the  statute  16) 
how  could  they  be  legally  ri'gistert»d  under  the 
that  statnte,  whick  create  that  peculiar  re^ihter  i 
The  .deeds  hererbeiBtOW  nu^e  perNonai  rights,  a 
proteoted  by  th^  force  !of  the  1  onunon  law,  aiid  i 


t     cauRT  oF^siSaateBJi 


»or 


i4»  $my  eadtop iiMi|yo0&    The<opiaim o£  Lord  BraK-  ^  ^^a'  ^^^9- 
IT^BS^i.l^qilito-dfiGisii^ pa  this  |vatfit«'f  H6>  obsfinresc    ^'"^r*"^ 
atute  1685  dow  ji^t  tralale  to^flubjects.kii^imbkr  of  i  in-  ^^|j}^;  ""* 

tti  beindefl^  ftJeaaeid  a.petamutl  lights {;Md;tb^right    *^^Jj 

iKq«alified,w  io»  thai  ifr  «  neither^  tht^^h^rm^itht  j^^  Muit^tag. 

for  jnocoDipy;  butt  it  id  ^^  wi^ect'of^a  80ttleiQei\t| 

the.fi^teriiMfe^. kiWAlb  prohibitQiy clai^ 

e;  sdbtteqi^ntiheifSiir^m^ieo^tiiig^^  - 1    m    *        i'    f  <•  > 

i  ha»  ^[)eeii .  also  stated  by  the^  defendery  that;  no  ^entail 

mt  ean  dqni?e  the  landlordofhi^ri^te^  andldiat^  as 

d  oaD  remvp  a  rBauiu»i|tifa_  of /a  lease  ftom  the  t«B« 

aimot  be  forfeited  of  thia  right  hj-  any-  d^ed  of  t  the 

)lbje6tipiL'i|9  founded  on  a  mistake-of  tlie^priaciples  .of 


wovld  he  perfeettjr  absurd  to  iaaiittaMi»  that  any  tei^- 
I,  bjr  making  an  entail,  ijatfriHge  in.  thesvimllest  degree 
bB  of  the  landlprd.  A  mail  ean  create  oUigatioiur  over 
i^g^ttB^only^  andno  other  is  contended  for  in  this  ca^d. 
perfectly  clear^  that  when  a  proprietor  grapts  a  lease^ 
I  express  poorer  of  wseigiifkg^  he  conveys  to  his  .tenant 
sr  of  adn^inistration  to  a  certain  extent^  thereby,  author 
im  ito  act  9U«  demim»«,  and  giving  him,  a  right  tb 
tiew^  (personal  opntract  of  his  owa>  il  he  indlines,.  eoa^ 
ith-die4ennaand  obligatiwas  of  the  original  right.  ^  >  It 
f  impossible  that  the  original  condititms-^oipl^  be  ev^r 
y  any  assignation  or  conveyajpce,  because  the  assignee^ 
Br^  foeeptance  of  the  nght,  becomes  bound  to  the  land^ 
perform  all  the  obligations  created  over  the*  cedent  by 
J,-  ,     •  •■':••.•••!-.-' 

lie  defender  seems  to  suppose^  that  a  landlord  who  has 
a  lease, -unless  the  tenant, exposes,  is  entitled  to  rev 
esessioa  at  his  own  hand,  and  so  tberebyi  pat  an  end  ^to 
tract  of  leasee  But  in  this  the  defender  is  totally  nus- 
Sor  a  regular  contract  of  that  kind*  followed  by  fOBaeBt* 
bunot  be  taken  away  but  by  .order  of  law.  ;  The  landr 
iiich  oases,  unless  so  authoi^iyedy  takes*  possessmn.  s^ 
^  and  will  be  amenable  afterwavds  to  •tfaoB'ytenaiBt,  his 
r  his  creditors.  ...  .    v  »-  r 

law  is  quite  settled  as  to  this  point;  fialvfiuf,.Febf 
t;  Downie,  June  14.  IJIS  ;  Dunbar,  Majrqh  B.^  1769* 
last  related  to  a  lease  of  the  mines  i  of  Miachriemorey 
Bra  remarkable  case ;  and  the  judgment  of.  the.Court  <ef 
was  affirmed  in  the  House  of;Lords».  .     «  /        r 

he  defender  is  also  mistaken,  in  point  of  larwy.inrhis 
tbnihat  the  probibitiap  any  renunciation  of  ^  lease  is 
ingement  of  the  right  of  the  landlord.     The  origuial  ui}- 
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4  Mar,  l82t.  fentioii^  4t  ^iH^hM^  U^  tiiil  ^ 
^'■^v'"^    bound  tO'orie^afioAert  ti^  iiHl  U^^4viblig*tii»m 
Maulev.        6f  the  poasefli^aii/  The-etiiilciiflli^wariftmtettpi 
^''''^^-  tion  c^  disiakilkMi  lUi  tea^jMcMt|^ttifc#ibviX 

^^,^J3^T^^.  b  lKye<xHiipl«baMle<iiic(erik»«^^ 

'^^^^  ttmmgemetit  by  imimciatioii  it  <l&tjt«l]f^  MlvhttI 
e^Mtact  1%6  kndfarf»  ^lifetii^  Wiftt  ftiki 
tion  tofifuom  quilSbet*  H^  imui  iifid'  il^:  « 
l^iudeiiif  may  iM^e  bMft  legaBf  i^^  I 

feet,  tlierenmiriatioili»Mwag4lM>b«fai^iiaB 
teniLfittc^  the  laadted.    N<» 
tieitroyed.       .        . 

This  IS  Bif>  peediaartef  of  personal  r%te.  It 
«d  properJMU  r^hbiy  «p(ttt  ite  pFeeicI^  Moto  p 
and  justice ;  Erak.  ii.  7)  SI. 

V.  It  hfli  bMi  iuftlie^  obe^'Ved  bf  ttMl  «fall 
puichara  of  tii0  lands  bf  Earl  WilUani  i»  I7I 
to  all  leaaes,  and  aU  iMAgr  rigbter 

This  proporitiott,  however,  is  qnitii  omCrttr 
jpiittdples  of  kw*.  li  a  brntei  or  i^kb^ur  btf ' 
by  the  t^iant  on  \m  leue^  it  is  impossMe-ii 
fiberated  irom  his  obSgatkm  by  the  aeqiMliail^ 
If  rights  are  pure,  and  e^wy  rig^  Tsat^  in  II 
then,  no  doubts  ninor  rights  are  at*  n  endJ 
^^tiMn  knpedimentum  Itts  beehi  legally  Afeilc 
subsist  as  they  are,  uideaiinol  be  so  destroyed.-^ 
occurs  in  ftadal  rights;  aind)  in  sudi  casei,  p&B 
not  take  place ;  CuBiiiiigliani^  Dec  81.  HOD; 
4.1726: 

The  very  Rime  thing  takes  jdaoe  in  pefioi] 
vhere  it  is  mos^  natural  to  expeet.th^  ^i^tootioi 
from  a  junction  of  rights  in  the  saase^pefwiii ;  I 
quitefixed  iol  Aat  matter;  5SfciJf,  L  18,  9;  Ef 
and  supported  by  many  decisionB.  Tha^tfyft^ 
Loid  President  Dundaa  in  178S»  with  aH  tibe 
any  opinion  of  his,  is  not  correct^  iriieM  he  says^ 
*  think  that  the  right  to  the  leases  was  abm 
■  noMfiWof^e- estate.-  This  could  nctbe,  ii 
power  of  the  grantors  at  all  to  franie  or  execute  1 
on  thdr  heirs. 

VI.  The  topics  hitherto  adverted  to  aaie  nMre 
of  prelimiiiary  objections  than  as  tonching  upon 
because;  and  tteydonotdesehretheveryanxi 
which  they  have  received  from  the  partSea.  Thi 
little  moment. 

The  great  and  impMtant  points  of  IjA  caused 
Ibe  utatost  attention  and  deepest  consideratioiiy  e 
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WlM*  J0lk»  1^  thto  luMter  irkifllf  tiM»kfr  ntttll  4Mar.  1020. 
i  Bmry  Msole,  and  Waiim  Etfl  ol  Panmiin^    ^i.-^Y^w 
Dtoypannriim-  <tf  tbfr  nilgaMB  in  queotknl  9  ^""^J^  '- 

rf,  WttffaeP  Jtepnrwwff,  ia  ttfm»qf  ttt  aol  1617, m^^"^"' 
;o  dedfltt  hkowH  aunodty,  if  the  p^*peptiawfip.jj^^^^^^^ 

flit  i0  M^ainly  tlit^ttKMk  iMitorialy  mad  tie  moflt  £A. 
17  pmil  im  thui  case;  • 

doo  ife/w^  look  phm;  but  it  must  be  asboiailied 
lat  tikl»  tbiB  wHB  doae^  or  coiiU  be  dote« 

manrUmmg  Ae^  piMiae  title  whi^b  anut  be  bdd  te 
3  the  right  of  the  parties^  it  ie  neeeaBuy  toprensb  and 
It  priaeipieB  ol  law»  a»  pienuaet  from  irhneh  te  draw 
idum^aato  title.  TImm  reqpwe  Ae  meat  eerioui 
tion. 

iltrm  p0B8criftiom  is  IbeaiiftmMi  demimtt  en  oertaiil 
nd  it  is  the  cMitiire  of  poative  enaotmeiit,  aa  it  ever 
By  our  law»  the  pon^e  |ireaeiSptioH  is  introdileed 
atute  1617)  e.  13^  and  fomded  on  maadiest  iiti%.  It 
t  from  the  worda  of  the  statute,  that  it  was  meant  te 
;he  eflautio»  of  the  stalute  te  iMiittUeiimdal  nghts 
!40  dmb^  it  ha«  been,  bv  praelice^  kcautioiuljr  extend^ 
idj>  peCron^gea  nnfendalked,  and  eren  te  acrntodea 
),  which  aie  incaMbleof  todaltraiimnnioB;  iSteJr^ 
l,2S4  JEr0k.vL  7,  a  ButaliU,  thoii|^  this  be  die 
grait  and  leading  prineiples  of  law  and  jnstke,  which 
i  the  eeqniring  df  property  by  the  lapse  of  time,  ara 
be  lost  nght  ^;  and  were  it  to  be  otherwiae  viewed^ 

be  a  perversion  of  the  law.  The  unfeudal  right  re» 
predse  written  grant  or  title  as  well  as  the  feudal ;  and 
oa  due  ^casnniatien,  the  case  of  tacks,  when  they  are 
re8carUie»  fdlmere  under  the  negative  tiian  Ae  positive 
ion.  Keeping  this  in  view,  it  necessarily  follows,  that 
■iption  can  possiUy  tal^  jdaoe,  wi Aoiit,  la^,  A  clear 
net  title ;  2d»  Continued  and  nnequivocttl  possenion. 
e  the  piimary  requisites  and  eHMntiids  crfall  positive 
ion. 

dtist;  next  freause,  that  peitenal  rights  stahd  asMUMk 
m  a  qnUcr  different  fooHng  from  feudal  rights.  It  ist 
«  kept  in  mind,  that  p«rs(wal  rights  consist  m  oM^um 
Some  p^rsoeal  rig^  are  no  doubt  hold  te  be  heritable,' 

does  not  alter  tbeilr  neture^  TlMt  iMfitaUe  qn^ty» 
^»jperinodtimeivoc)f»tfQm^firolneKpedie^  But  to 
alo^caUy  prinapies  of  lew^  aiqpfopriate  to  feudal  rights^ 
iiil  rights  of  the  above  description,  is  quite  eoirtrary  te 
L  raaieaing^    Theanelagy  ieiiat  tme,  and  it  ia  most 
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4  "M^T.  I82i.  duigepoiis  to  admit  it,  because  the  two  rights  aj 

^^■^r**^    and  distmct  in  A&r  nature. 
If  aule  V.  In  personal  rights,  wbich,  as  alreatl}'  iiK^nt 

Ma^ile.  obRffatume,  the  right  flows  from,  mid  de\tend» 

^^rd  Baigr^^  intention  of  the  parties.  Everr  conditimi,  1 
striction,  created  by  the  grantiT  or  ce^pnt,  i« 
I'ight.  As  long  as-a  pehiOmaJ  ri^^ht  remHhi?< 
ter'*8  power,  every  condition  ur  limitation,  w 
in  his  original  grant,  o^  connected  to  it  in  an 
ner  in  a  lawful  way,  makes  part  of  the  ^r 
thd  grtoter^s  will  be  in  one  or  hfty  t^pafate  d 
Vered  to  the  grantee,  they  make,  after  all, 
rigfat-^hey  make  but  one  titlt^— and  they  are 
they  were  all  engrossed  in  grcemm  of  the  prim 
Very  different  is  the  case  i^  ith  iViiJal  ri|rhti< 
that  infrftment .  is  taken,  aH  pemma}  extrin^i 
ofF,  and  nothing  can  be  madi^  a  qnaltty  or 
ri^t  unless  stamped  on  the  ft^udal  ri^^it  itnAi 
consequent  right  of  the  party  becomes*,  by  iufef 
precise^ 

In  the  pi^eseht  case,  there  has  been  a  great  i 
^g^uknent  derived  from  feodal  rit^hti^,  relative 
sessii^  im  two  or  more  titles,  aiid  from  tlie  f;^ 
shewn,  as  alleged,  to  unlimit^  titles.  Ihity  i 
guxnent  be  jyerfectly  cori^t,  to  a  certjiiii  ext 
rights, .yet  the  analogy  doe^  not  hohi  in  per?: 
feudal  rights,  the  matter  iB  clear ;  the  la^^t  intV 
by  forty  years^  actual  possesnion,  ever  must  pn 
is  always  indicated  by  the  infeftment!^.  Btil,  m 
It  is  |iot  easy  to  find  out  how  a  floiihle  title  r 
to  the  grantee  from  ibe  same  p^ranter;  heccii 
moment  of  acceptance,  the  will  of  the  grautef 
right. 

To  dL^iss  this  point  of  Ijnr  with  gniflficient 
reqiiire  a  detail  of  unsuitable  and  improper 
thing  can  shew  more  decisively  the  difference  1 
rights  and  feudal  rights,  than  the  deeitjionti  of 
Douglas  of  Kelbead,  22d  Feh.  I7a5,  md  \ 
aist  June  1806.  Personal  right.^  ta  feudal  s 
complete  title  o^  posset^on  equal  to  ap]xtfren 
analogy  and  assimilation  betu  een  feudal  ng] 
ones  is  for  a  moment  admittetl,  then^  where  1 
competing  but  personal  rights,  why  t*honk\  n< 
personal  ifight  prevail  over  the  limited  persona 
a  doctrine  never  has  been  for  an  in^t^mt  [nrn 
of  Scotland,  and  is  eontravyto  the  principles  n 
3.  In  personal  rights,  the  grantw  or  as^igr 
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iinbFfrrti^r  6i"dedteifit  in  that  rijrht.  '  He  is'Iwiuria  ^  ^^^^^  ^^^^^ 
8  acts  aiiit  iU^As.     The  right  must  h^  tilcfeii  as  it  te    '^'^'^r-^^ 
m!  H  imports  not  'Whether 'the  Wiveyailce  be  ttiadfe  in  JJJ^"!^  *^'     ^- 
n  many    ivritivigs'.     Whefe  they  ^  come  ihto  the''  ^"_1_ 
the  grantee  or  tosigiiee,^  thejr  cofnstitute  lAit  dii6  per-  ]^^  Ba&rky 

ht.  "•'■;  =  ;  '"■     '  '[      '  •  ■  '^■'■;v''' 

lA^gnee  <mn  he  iii' « tettr^r  colwHtion  than  his  cedeiifj, 
;>rr«  anrfarhs ;  fof  the  as^gnment  gives  him  the  right 
as  it  ^ftood  in  th6  cedent,  or  driginal  <;reditor. 
I  oth**nyise  in  the  tlrmsnii^riAn  of  feudal  rights,  liJr 
fie  dlspoiic^p  TfMttA  upOnHhfefetth  of  the  records,  and 
r  di?re€:^d  Al  rights  grants  by  his  author,  upon 
judGfmpnt  has  not  been  taken  bemre  that  trhich  has 
led  on  his  own  disposition.' 

\\^m^o  '  is  nil  more  than  the  proctirator  in  r^m  maniy 
fefore  mn^t  be  in  the  Same  case  with  the  cedent ;'  so 
I  (?xci*ptions  foimdM  upon  any  dieclaratioii  or  deed  of 
ent,  u'hcther  arising  from  his  obligation  or  delict,  are 
piinst  the  lL^^ignee^  Stair,  4,  40,  41 ;  Ersk.  3,  5; 

irfftt,  iasfitf^  premise,  that  a  lease  is  a  mere  personal 
t  1^  a  mntnjil  contract.  It  consists  solely  in  obli'ga^ 
t  is  not  8UQ  iiatura  a  real  right.  The  lease  of  those 
Fhich  we  eonaider  heritable  or  feudal,  is  by  the  civil 
inSfbiita  personal  contract;  and  we  adopt  that  law 
Hi^  to  it??  constitiition,  nature,  and  effects. 
?t  1449,  c.  IB,  creates  only  an  exception  in  fevour  of 
it>n«  of  the  ffr<nind,  and  protects  them'against  singular 
sin  the  Imul^ ;  but  their  leases  are  still  but  personal 
The  act  does  not  make  the  leases  feudal  rights: 
Kerefore,  are  exposed  to  all  the  imperfections,  all  the 
!,  and  all  the  exceptions  which  can  be  directed  against 
rifht^  iind  mn  trial  contracts. 

Teat  part  of  the  defender'^s  argument  seems  to  be 
ipou  assumptions  which  are  not  wairanted  by  the  law 
id.  He  seems  to  hold,  that  a  teasels  a  true  heritable 
I  tliat  it  is  t4)  be  considered  exactly  in  the  same  light 
to  a  feudal  rip:ht,  it  not  "admitting  of  itifeftment;  and 
yin*r  all  the  j>rinciples  of  the  law  whiiih  are  peculiar 
riglUrt  ahine.  This  humbly  appears  to  me  to  be  oon- 
Lll!=onnd  1-pa.^onlngi  and  is  improperly  assimilating  two 
tiich  are  perfectly  distinct/ and  is  a  confounding  of 
^hts  with  personal  rights.  The  analogy  has  been 
fi  the  ar^imrnt  without  due  consideration. 
principles  being  constantly  kept  in  view,  the  facts  of 
TO  next  to  lie  attended  to,  and  they  require  tho  most 
jn^ideration ;  and  there  is  not  a  step  in  the  progresg 
!8  not  demand  attention. 
3B 
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The  origin  of  the  rights  which  make  the  stj 
sent  litigation,  are  two  leases  granted  by  the 
Company,  granted  in  the  same  term^,  and  oc 
23d  April  1724. 

The  terms  of  these  leases  are  most  singi 
drawn  in  terms  which  no  conveyancer  in  Sc 
before,  or  ever  did  since,  without  ?^j>ecial  instn 
be  doubted  if  the  York  Buildin^n  Corapan 
another  lease  in  similar  terms.  It  ought  to 
duty  of  the  pursuer  to  have  examined  into  th 
leases  are  for  the  endurance  of  no  less  than  i 
each.  Notwithstanding  of  all  this^  these  leas 
to  *  heirs,**  but  simply  to  *  assignee^  whatso 
over  all  Scotland  not  a  lease  will  be  found  tsin 
is  contrary  to  all  form  and  precedent. 

The  conclusion  to  be  drawn  from  thb  is  1 
It  shows  that  the  granter  (the  landlord)  and  t 
tenants)  contemplated  a  femily  settlement  ub 
conclusion  is  unavoidable,  both  from  the  endn 
the  terms,  and  still  more  so  from  what  was  1 
family  in  1730. 

These  leases  stand  in  a  different  situation, 
parately  considered. 

I.  The  Panmure  lease. 

As  neither  Harry  Maule,  nor  his  son  Earl 
heirs  of  the  Countess  of  Panmure,  they  never 
prospect  of  obtaining  this  lease  by  suceessioiu 
be  obtained  by  a  singular  title. 

The  Countess,  soon  after  getting  this  lease, 
most  immediately  (15th  June  17^^)  panted 
signation  thereof  to  Harry  Maule.  This  %va 
judicious  measure  in  case  of  her  dt^ceaso  prior 
rangement  among  all  concerned  as  to  the  fan 
The  assignation  reserves  the  use  and  possesi 
jects  ^  during  all  the  days  of  her  lifetime  C  anc 
self  to  hold  the  same  ^  firm  and  stable,  withoi 
*  gain-calling  whatsoever.' 

What  understanding  was  between  the  Com 
Maule  we  have  no  traces  :  nor  does  it  appear 
or  acknowledgement  was  granted,  pointin^r  ci 
of  the  grant;  but  it  is  proved  from  x^hat 
jpkice,  that  the  Countess  was  acknowledged  1 
»nd  held  a  power  and  fitculty  over  this  ri^ht. 

Harry  Maule  never  intimated  this  conveyai 
Buildings  Company;  and  he  never  entere<l  in 
der  it,  which  he  could  not  do  indeed  till  the  C 
and  before  that  time  the  partiei  themselves  th 
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t  right     While  it  was  in  a  Btate  of  imperfection  in  f  Mar.  182». 
of  Hany  Maule,  the  right  was  evacuated  by  mu-    ^""^V*^ 
lit    That  the  parties  had  the  power  to  do  this,  noJJ^^j® ''• 
spate;  and  Harry  Maule  surely  had  the  right  to         • 
assignation  in  any  terms  that  the  Countess  was  in-xor</  Baigra^, 
)estow  it. 

sond  conveyance,  called  the  entailed  assignation,  is 
liar  in  its  terms,  and  is  executed  at  a  most  particular 
under  circumstances  deserving  the  deepest  consider* 

ite  evident  that  the  whole  connexions,  after  the  un- 
forfeiture,  had  in  contemplation  the  t>reservation  of 
distinguished  a  family,  and,  in  order  to  preserve  it, 
[>us  to  collect  every  land  of  property  to  be  settled 
roper  representative. 

on  appears  to  have  had  this  honourable  feeling  more 
lan  the  Countess,  who  gave  L.9000  to  be  settled  on 
tale  of  the  femily. 

possible  to  go  over  the  series  of  deeds  executed  in 
bout  admittmg  that,  at  that  time,  it  was  the  wish 
on  of  all  concerned  to  form  an  estate  for  the  heir- 
urry  Maule  and  William  Maule  were  just  as  much 
the  Countess  to  the  family  settlements.  The  en- 
^ation  was  not  executed  by  the  Countess  till  the  3d 
730,  the  last  of  all  the  settlements,  and  was  the  key- 
le  whole.  This  is  most  material  in  considering  what 
ill  and  intention  of  parties,  which  must  regulate  in 
il  rights.  It  is  quite  vain  for  any  lawyer  to  deny 
Harry  Maule  had  the  power  and  right  to  modify 
y  his  own  title,  and  that  the  Countess  and  he  to- 
ild  fix  what  they  pleased  should  be  given  to  William 
son,  and  under  what  conditions, 
tailed  assignation  was  executed  after  all  the  family 
B  had  been  executed  (3d  October  1730) ;  and  it  was 
lat  the  Countess  had  just  waited  till  this  was  done, 
eamble  is  remarkable.  ^  Be  it  known  to  all  men,  by 
resents,  us.  Lady  Margaret  Hamilton,  daughter  of 
sased  William  and  Anne,  Duke  and  Duchess  of  Ha- 
Countess  of  Panmure,  designed  in  the  lease  and  as- 
n  underwritten,  Margaret,  Countess  of  Panmure, 
vice  and  consent  of  Master  Harie  Maule  of  Kelly, 
the  said  Master  Hari6  Maule,  for  myself,  for  all 
have  by  virtue  of  the  assignation  after-narrated,  or 
ler  manner  of  way,  with  advice  and  consent  of  the  said 
BS,  and  us  both,  with  one  advice,  consent,  and  as- 
cc.  ^ 

rident  that  this  preamble  is  totally  inconsistent  with 
nple  liisignation  to  Harry  Mauley  which  is  qpedallj 
3B2 
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referred  to.  The  Countess  is  made  the  prin 
the  principal  cedent.  It  is  an  acknowledgmei 
Maule's  own  hand,  that,  notwithstanding  his 
tion,  the  Countess  still  remained  vested  with 
It  is  in  fact  an  acknowledgment  on  his  part,  t 
other  temporarily  merely  in  trust,  and  that  e 
right  to  assign  and  convey. 

The  act  1696,  c.  25,  requires  no  particular 
tion  of  writing ;  and  a  declaration  of  trust  i 
many  ways. 

This  entailed  assignation  is  of  the  more  imj 
it  is  a  joint  deed,  and  is  a  mutual  settlement, 
powers  and  faculties  are  created  by  joint  const 
The  second  deed  is  necessarily  an  evacuatio 
cause  both  parties  narrate  the  fee-simple  dec 
172^9  '^^^  ^30  f cf^f  to  ^6  entailed  settlemen 
state  ^  how  just  and  reasonable  it  is  that  thele 
^  place  or  mansion-house  of  Panmure  should 
^  volve  upon  the  self  same  heirs.  Therefore 
^  garet,  Countess  of  Panmure,  and  Mr  Harry 
\  with  advice  and  consent  foresaid,  assign,^  & 
It  is  a  declaration  by  both  parties  concern 
right  is  to  be  substituted  for  the  other.  It  i£ 
Hany  Maule,  that  he  accepts  from  the  Couji 
modined,  viz.  the  liferent  to  himself,  with  ce 
the  fee  to  his  son.  The  right  is  altered  and 
]|EIarry  Maule  ever  could  complete  any  title  b 
short,  previous  to  his  entry  or  actual  possess! 
own  hand,  declares  what  his  title  of  possessioi 
That  this  entailed  assignation  was  to  be 
evident  from  another  clause  in  the  settlement 
declares,  ^  And  we,  the  said  Countess  and  A 
*  hereby  reserve  full  power  and  faculty  to  ou 
alter,  or  innovate  .tihiese  presents,  at  any  t 
lifetimes ;  and  also  full  power  and  &culty  U 
Harry  Maule,  to  revoke,  alter,  or  innovate 
time  after  the  decease  of  the  said  Countess, 
cjilo  mortis^ 

From  this  it  necessarily  followed  that,  if  ] 
predeceased  the  Countess,  the  deed  was  irrev 
cemed.  Harry  Maule,  by  being  a  party 
clared  his  acceptance  of  it  in  place  of  the  0 
fore,  when  he  entered  into  possession  after  the 
he  could  do  so  under  no  other  title.  By  his 
made  it  the  lew  feudiy  and  the  <Hily  deed^ 
existence. 

It  is  oU  true,  that  he  might  have  revdced 
deed.     But  de  facto  he  did  not  revoke ;  a 
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Dain  just  as  finn  as  if  he  had  predeceased  the  Coiin-  ^  ^&f*  I82d. 

ntailed  asi^gnation  is  not  merely  a  settlement,  but  it  ?J^"}®  ^ 
ies  of  mutual  ocmtract,  in  which,  Harry  Maule  the        .^ 
nd  William  the  son,  were  equally  concerned.     It  was  j;,^^^  Baiaray. 
I  contribution  for  rearing  up  the  family,  and  it  may 
1  upon  as  a  request,  from  fiither  and  from  son,  to  the 
>,  tiiat  she  would  bestow  that  lease  upon  the  one  in 
and  the  other  in  fee ;  and  of  which,  dming  their  life, 
dedared  their  acceptance, 
rechin  Lease. 

i^ise  stands^  somewhat  differently  from  the  Paiunure 
»use  any  acquisition  by  Harry  Maule  might  be  taken 
I  son  under  an  universal  title. 

Maule  got  from  the  York  Buildings  Company,  a 
be  mancNT-place  of  Brechin  on  the  very  same  day  the 

got  that  of  Panmure,  (28d  April  1724).  The 
held  it  as  the  jointure-house,  and  therefore  Harry 
>uld  acquire  no  right  effectual  against  singular  success 
ler  death.  The  lease  was  to  commence  at  the  death 
>untess  ;  of  course,  no  possession  could  take  place  till 
t  period  ;  and  till  then  the  grant  remained  an  imper- 
»iial  right. 

ase  is  granted  by  the  York  Buildings  Company  in  the 
e  terms  with  that  of  Panmure  to  the  Counters.  It  is  , 
lot  to  heirs,  but  to  ^  his  assignees  whatsoever,**  which,  iii 
was  the  more  singular,  as  he  had  heirs-male  of  his  body, 
'  showing  that  this  lease  was  obtained  also  for  an  ul* 
rpose. 

the  lease  remiuned  in  this  situation,  without  any 
1  ha^Hng  followed,  Harry  Maule  executed  his  fee-sim- 
lation  of  6th  June  1730,  in  favour  of  his  son  William 
and  it  is  a  singular  feature  of  the  case,  that  even  this 
m  is  a  species  of  entail.  The  assignation  is  made 
lliam  Maule,  Esq.  my  eldest  son,  and  the  heirs^male 
y  to  be  procreate  of  his  body ;  which  failing,  Mr 
if  aule,  advocate,  my  youngest  son,  and  the  heirs-male 
y  to  be  procreate  of  his  body ;  which  failing,  any  other 
lale  lawfully  to  be  procreate  of  my  body ;  which  fail- 
Y  nearest  and  lawful  heirs  and  assignees  whatsoever^ 
est  heir-female  always  alone  and  without  division.** 
Harry  Maule  came  to  execute  this  assignation  so  short- 
the  other  to  be  noticed,  is  not  very  easy  to  explain, 
probably  arisen  from  some  political  considerations, 
^rhaps  might  be  explained  from  private  family  papers, 
^ents,  this  deed  was  a  mere  settlement  to  take  dfect 
rt&n  only,  and  of  course  alterable  at  pleasure,  and  in 

that  any  other  mortis  cau^a  settlenient  can  be  inno- 
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4  Mar.  1829.  yated.     In  bcty  as  in  aU  deeds  of  that  naton 
most  important  dause,  ^  I  hereby  reserve  fiill 

<  ty  to  me,  by  myself  alone,  without  eonsrat 
^  liam  Maule,  or  any  of  the  heirs  above  w 
^  these  presents,  or  to  alter  or  innovate  the 

*  think  fit,  at  any  time  of  my  life,  et  etiam  if 
Two  days  after  this  assignation,  Harry  & 

June  1730,  executed  the  entailed  assignation, 
in  that  short  period,  the  ge9eral  arrangemen 
family  settlements  had  been  matured  and  adj 
ry  Maule  did  not  leave  this  new  arrangemei 
for,  in  consequence  of  his  reserved  power  anj 
cuted  the  new  deed. 

It  is  extremely  material  to  observe,  that  i 
nation  proceeds  on  the  narrative  of  the  pre 
of  6th  Jime  preceding,  and  specially  refers  t 
contained  therein,  ^  of  fiill  power  and  fecul 
^  self  alone,  without  consent  of  the  said  "W 

*  any  of  the  heirs  above  written,  to  revoke  t 
^  nation,  or  to  alter  or  innovate  the  same  as 

*  at  anytime,  et  etiam  in  artictUo  mortis.'^ 
Following  out  this  power  and  faculty,  JE 

ceeds  to  narrate  his  general  settlements,  ai 
mentions  the  inductive  clause  of  the  deed, 

*  just  and  reasonable  the  same  should  desc 

*  upon  the  self  same  heirs  to  whom  I  have  p 
^  and  estate  foresaid ;  and  for  that  end  reso 

*  the  power  and  faculty  reserved  to  me  b] 

*  above  deduced,  to  revoke,  alter,  or  innovat 
^  sign  and  convey  the  foresaid  lease  to  the  hi 

*  provision  under-written,  to  whom  I  have  s 

*  tate  of  Kelly  and  others  in  manner  fore8ai< 
^  the  reservations,   conditions,  provisions, 
«  irritancies  after  expressed ;  therefore  wit  yc 
'  Harry  Maule,  to  have  made  and  constitut 

<  tenor  hereof,  in  virtue  of  the  said  powej 

*  served  to  me  by  the  foresaid  assignation,  m 
^  William  Maule,  Esq.  my  eldest  son,^  &c. 

Now,  is  it  possible  for  any  lawyer  to  di 
had  the  complete  power  to  alter  his  conveya 
1730 ;  or  can  any  lawyer  maintain,  that  the 
tbn  did  not  expressly  revoke  the  prior  assign 
tenor  deed  narrates  the  revocable  deed,"-«t] 
power  of  revocation, — states  a  resolution  tc 
virtue  of  that  reserved  power, — and  then  for 
constitutes,  and  appoints  certain  heirs,  und 
tions.  The  word  revoke  is  not  used,  but  in  ( 
words  equally  expressive,  the  revocation  is  de 
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Minple  assignation  of  Harry  Maule  is,  therefore,  en-  ^  Mar.  1828. 
of  the  question.     Both  deeds  were  executed  before    '^— "y '^-^ 
aule  ever  entered  into  possession,  as  both  were  exe- Maule  v. 
be  lifetime  of  the  Countess.  Mnule. 

itailed  assignation  also  contained  this  clause,  by  which  ^^^  ^^^^ 
ftule  *  reserved  fiill  power  and  &ciilty  to  myself  to  re-  <Ht^<v* 

ese  presents,   or  to  alter  or  innovate  the  same  as  I 
ink  fit,  at  any  time  in  my  life  e^  etiam  in  articulo 
Harry  Maule  never  did  alter  or  revoke  this  last  as- 

mtailed  assignation  of  Brechin  lease  immediately 
that  of  the  Panmure  lease,  thereby  marking  in  the 
manner  the  will  and  intention  of  the  parties. 
» less  material,  in  considering  what  shall  be  the  ef- 
»e  leases,  to  have  in  view  that  they  formed  and  com- 
eries  of  femily  settlements,  for  the  purpose  of  rearing 
ad  of  an  ancient  femily,  which  had,  from  the  earliest 
istinguished  itself  in  the  support  of  the  country.  All 
adons  were  impressed  with  these  honourable  feelings, 
^mbined  to  carry  this  proper  measure  into  execution. 
Maule  was  just  as  much  a  party  to  these  deeds  as 
lule.  He  was  completely  in  the  knowledge  of  th^n ; 
proved  by  his  granting  the  obligation  relative  to  the 
hat  he  was  a  consenter  to  these  arrangements, — ^that 
illing  to  stand  in  the  place  of  fiar  in  the  Panmure 
id  that  he  approved  of  his  fether^s  destination  and 
^  of  the  Brechin  lease.  In  feet,  so  fer  as  the 
was  concerned,  they  were  mutual  contracts,  and 
of  the  character  of  onerous  deeds, 
he  entailed  assignations  of  the  leases  was  a  combined 
rangement,  is  proved  by  Baron  Maulers  deed,  who 
i  most  formal  and  impressive  manner,  that  these  pa- 
re given  to  me  after  they  were  executed  by  the  said 
ss  of  Panmure,  and  said  Mr  Harry  Maule  of  Kelly, 
>pt  or  used  by  me,  as  I  should  think  most  proper,  for 
servation  and  continuance  of  the  house  and  femily  of 
re,  which  has  subsisted  for  many  generations  in  the 
le.' 

>lograph  memorandum  he  adds,  that  *  the  two  bun- 
>.  1  and  2  in  this  trunk,  belong  properly  to  Lord  Pan^ 
They  were  in  my  fether^s  cabinet  at  his  death ;  and 
ther  let  them  continue  there,  as  I  had  also  doubles  of 
besides  the  obligation  by  my  brother,  obliging  him- 
lettle  the  sum  of  L.9000  sterling  to  the  same  series  of 
ider  the  same  conditions  as  in  Uie  taillie  of  Kelly,  of 
^ere  was  only  one  copy.^ 
nte  absurd  to  maintain,  or  even  suppose,  that  William 
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Maule  was  ^orant  of  the  ezksteiiGe  of  tht^e 
He  was  In  the  full  knpwledge  of  th^m  while  1 
and  of  course  knew  precisely  the  title  under  w 
into  the  possession  of  thes^  suljects. 

As  already  stated,  so  stood  the  right  to  tht 
the  Countess  died  in  1731,  and  Harry  Maule  c 
into  possession ;  the  one  necessarily  undk^r  a  »m\ 
ing  from  the  Countess,  and  the  other,  no  d 
own  title  of  lease,  .which,  before  entering  InXc 
had  settled  on  heirs-male  in  concert  witii  tliird 
solemn  deeds  were  never  altered^  by  him. 

Upon  Harry  Maule's  death  in  1734,  Willit 
de  facto  into  possession ;  and  it  is  quitt-  plain 
only  take,  the  Panmure  lease  under  the  Con 
title,  and  the  Brechin  lease  under  his  father')^ 
livered  to  him  at  his  death. 

All  that  can  be  legally  predicated  upon  the 
here  certain  deeds  appear,  and  that  poa^^^^ion  dt 
It  is  here  that  the  great  and  important  dit^ti 
personal  and  feudal  rights  becomes  material.  I 
ambiguity  arises  from  possession  where  tw  o  or  n 
The  possession  is  fixed  and  determined  by  the  inj 
again  points  out  the  title  of  possession,  Tha 
possession  is  pointed  out  to  the  world  by  repiil 
where  every  one  may  look,  and  Qvery  one  emu 
by  the  law  to  look.  Where,  therefore,  in  fetn 
are  two  tides,  one  unlimited  and  the  other  J 
feftment  has  been  taken  on  the  unlimited  title 
limited,  it  is  evident  that  the  last  mll^t  preva 
tradictory  to  the  other,  and  so  legally  publi^^ht' 
It  requires  no  favour  of  the  law  to  give  tucf 
benefit  of  prescription.  Both  positive  ajnl  negiU 
combine  to  the  same  end.  The  moment  intefi 
and  published  to  the  world  as  law  requires,  all 
and  obligations,  other  than  what  ga^  e  w^irrai 
ment,  fly  off  and  disappear,  and,  ^ter  forty  ] 
oblivion. 

But  in  personal  rights  all  this  stands  very  difl 
is  nothing  to  mark  the  title  of  possession.  If  tJ 
personal  titles,  and  possession  follows,  no  one  c 
title  the  party  possesses.  There  is  no  prooii 
world  of  the  will  and  intention.  There  can  fc 
of  it.  In  such  cases,  if  such  seperate  titlai  ca 
from  the  same  granter,  the  grantee  possest^i^  et| 
whole  of  them,  and  the  law  supposes  that  he  gi 
to  the  whole. 

•    Nothing  can  better  illustrate  these  principli! 
of  \Vekh  Maiwell,  2l8t  June  1808,  w  bich  h 
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and  decinon,  and  which  I  huflibly  think  is  destructive  ^  ^^'  ^^-^. 
lea  of  the  defender,  viewing,  as  I  do,  this  to  be  a    ^^^  ^ 
on  mere  personal  rights.     It  is  upon  this  ground  that  ]^*j|}®  *' 
Id,  that  the  analogy  betwixt  feudal  rights  an<J  per-       ^^^ 
hts,.  so  forcibly  urged  by  the  defender,  is  not  sound,  Lord  Bai^fraif, 
Id  be  destructive  of  the  true  import  of  the  act  1617* 
lefender  seems  to  be  quite  aware  of  the  difficulties  of 
irfection  of  personal  rights,  and  that  he  cannot  rest 
re  possession  alone,  or  upon  the  pretended  favour  which 
s  said  to  have  to  unlimited  titles,  but  that  it  is  abeo- 
cessary  for  him  to  explain  the  possession  by  the  po»- 
:s  and  deeids  of  the  party.    As  to  this  it  may  be  ob- 
bat  no  acts  and  deeds  of  the  party  within  himself  ever 
e  a  title,  which  must  flow  fi^m  another ;  and,  in  th& 
e^  it  is  admitting  the  very  plea  which  is  so  forcible  on, 
>f  the  pursuer.    That  William  Earl  of  Panmure  might 
ited  a  new  title  is  perfectly  obvious,  and  if  that  new; 
been  fortified  by  prescription,  then  die  plea  was  com- 
mie; but  the  question  here  to  be  first  settled  is,  what 
itle,  and  how  and  in  what  manner  could  he  change  it  ?, 
cts  alluded  to  by  the  defender  assume  that  there  were 
irate  and  distinct  titles  to  these  leases,  one  unlimited, 
other  linuted,  which  cannot  be  conceded.     But,  sup^ 
:  there  were.two  titles,  and  of  course  that  it  wjas  ne- 
0  show  the  intention  of  the  parties,  that  they  meant 
one  of  these  titles  as  the  source  of  their  possession, 
io  say,  that  the  facts  and  circumstances  condescended, 
Dtally  iusufficient  for  any  such  purpose, 
cts  condescended  on  are  six  in  number:—- 
le  registration  of  the  fee-simple  assignations. 
le  production  of  the  Countesses  first  assignation  by 
iaule  in  a  multiplepoinding. 
le  general  service  of  William  to  his  father, 
le  granting  leases  for  a  definite  endurance, 
le  raising  actions  against  tenants  on  the  fee-simple  con- 
I. 

le  making  of  settlements  by  Earl  William, 
le  registration  of  the  fee-simple  assignation. 
)ear8,  that  on  the  20th  day  of  July  1730,  the  York 
rs  Company'^s  two  leases,  and  the  two  fee-simple  assig- 
were  sent  to  be  recorded  in  the  register  of  probative 
md  it  is  from  thence  inferred,  that  it  was  the  will  and 
a  of  the  parties  that  these  deeds  alone  should  be  held  as 
8  of  the  parties. 

de  prcMTt,  this  registration  is  evidence  of  nothing.  The 
tion  was  made  in  the  register  of  probative  writs,  whicl\ 
le^ster  for  publication.  Any  thing  whatever  without 
»n  may  be  recorded  in  that  register.     No  person  is 
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private  party  alone.  It  was  highly  proper  to 
on  such  record,  for  on  these  were  hottomed  tl 
^___  ments.  To  maintain  that  this  simple  registrati 
lordBaigrap.  ^^^^^  family  settlements  is  quite  inadmissible 
makes  the  matter  neither  better  nor  worse; 
case,  the  observation  is  peculiarly  unhappy,  b 
entailed  assignation,  viz.  of  Panmure,  was  not  € 
2d  and  3d  October  1730,  after  the  whole  of  tl 
registered.  This  simple  fiEu;t  upsets  the  whole 
in  fact,  as  is  usual  in  such  cases,  operates  juet 
when  looking  at  will  and  intention. 

As  to  the  other  deeds,  being  family  arrange 
not  have  entered  into  the  head  of  any  profe^i 
cord  these  till  after  death. 

II.  The  production  by  Harry  Maule  of  the 

assignation  in  the  multiplepoindmg  brought  by 

the  York  Buildings  Company  in  Februar}'  1 

death,  consequently,  of  the  Countess,  is  al^  i 

circumstance  indicative  of  the  title  of  poese^sion. 

But  this  ground  is  just  as  inefficient.     Thi 

stantly  forgets,  that  the  original  lease  and  the 

veyance  are  part  of  the  entailed  progress,  as  it 

In  the  process  of  multiplepoindmg  with  the  1 

Company  and  their  creditors,  it  was  the  only  1 

proper  to  be  produced,  or  ought  to  have  been  pj 

creditors  of  the  York  Buildings  Company,  or 

themselves,  had  no  concern  with  the  obligations  1 

Maule  and  the  Countess ;  neither  had  they  an; 

the  fEunily  settlements  made  by  them,  partieula 

ginal  right  was  to  ^  assignees  whatsomeverJ' 

this,  that  the  Countess  was  entitled  by  the  leaf 

rent  in  part  payment  of  her  jointure ;  of  course^ 

there  necessarily  came  to  be  a  count  and  reck 

her  and  the  Company,  and  their  creditors.     T 

the  very  nature  of  Ae  thing,  the  production  i 

was  the  proper  production  in  that  process.     T 

foundation  of  the  ulterior  rights,  and  mentioned 

would  be  absurd  to  maintain  that  Harry  IVf  aule, 

and  legal  production,  per  se,  meant  to  alter  thei 

tailed  settlements,  which  he  had  been  at  Buch  p 

and  to  get  others  to  join  with  him. 

III.  The  general  service  by  William  to  Han 
lather,  in  October  1734,  is  said  to  have  been  in 
up  the  fee-simple  leases,  and  to  make  to  him  the 
of  possession. 

The  conclusion  from  this  is  founded  neither  u\ 
nor  sound  reasoning. 


5.         COURT  OF  SESSION. 


721 


defender  forgets  in  this  proposition,  that  leases  require  4  H»n  1829. 
ce.     They  are  transferred  without  a  service.   The  mo-     '— ^v^^ 
B  breath  is  out  of  the  body  of  the  ancestor,  like  a  title  ]JJ*"}^  ^ 
ar,  it  goes  into  the  body  of  the  heir,  with  all  its  quali-    ^"  ^' 
conditions.     The  heir  cannot  help  himself,  if  he  takes  i^^^  Baiaraju 
>n  at  all ;  a  service  is  inept. 

J  argument  could  be  legitimately  drawn  from  the  ser- 
fvould  be  adverse  to  the  defender ;  for  the  service  is  as 
n>u8  et  prapinquiiis  hcerea  maaculus  linece  et  pravisi- 

t  is  quite  unnecessary  to  pursue  such  an  argument  fur- 
wause  the  origin  and  purpose  of  the  general  service  is 
vious  to  any  conveyancer,  and  was  most  properly  taken 

king  out  special  services  to  remote  ancestors,  it  is  often 
in  if  these  be  correct.  No  examination  of  the  records, 
;yt  as  they  are,  will  secure  the  party  absolutely.  Infeft- 
nrecorded  start  up,  and  unfortunately  they  are  effectual 
leredes.  It,  therefore,  becomes  absolutely  necessary  to 
J  a  general  service  to  carry  all  procuratories  of  resigna- 
ecepts  of  sasine,  and  other  personal  feudal  rights  which  ,  \ 
in  the  person  of  the  ancestor.  When,  ther^ore,  so  le. 
s  and  proper  a  cause  can  be  assigned  for  the  general  ser- 
is  quite  illogical  to  assign  a  cause  i^rhich  did  not  and 
ot  exist. 

general  service  is  evidence  of  nothing,  but  that  William 
himself  to  be  the  heir-male  of  line  and  of  provision  to 
er  Harry ;  but  it  has  relation  to  no  special  deeds  what- 

The  granting  leases  for  a  definite  period  of  years,  con- 
>  the  terms  of  the  entail,  is  also  maintained  to  be  evi- 
f  possession  imder  a  fee-simple  title, 
laking  this  observation,  the  defender  seems  to  overlook 
e  spirit  and  meaning  of  the  obligation  in  the  entailed  as- 
>n.  The  clause  in  the  leases  is,  that  the  heir-m^le  shall 
ubset  the  said  manor-place,  or  others  therein  contained, 
liminution  of  the  rent  above-written ;  nor  for  any  longer 
I  than  during  the  lifetime  of  the  granter,  or  his  legal  pos^ 
>n  of  the  foresaid  manor-place  and  others  above-mention- 

This  is  a  clause  well  known  in  entails,  and  was  the 
n  prohibitory  clause  as  to  granting  leases  in  entails  exe- 
ibout  that  period,  and  for  some  time  after.  But  in  the 
s  of  improvement  it  became  absolutely  necessary  to  dis- 

ihe  clause  to  a  certain  extent ;  that  is  to  say,  heirs  of 
in  possession  found  it  for  their  advantage  to  grant  leases 
iefinite  period.  If  the  heir,  the  granter,  lived  out  the 
no  harm  was  done  to  any  person ;  and  then,  if  he  did 
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4  Mar.  1839.  not  outlive  the  period,  the  next  heir  was  at  lihei 

'^'^'Y'^^   as  contrary  to  his  right,  and  the  tenant  had  no 

plain,  as  be  took  his  ridk  of.  indemnification  £r< 

but  in  such  leases,  where  bof^Jideasid  proper 

'"'"•'"       dom  have  been  challenged,  for  this  best  of  all 

LqrJ  Baisraif.  gu^gtantial  and  good  rent  cannot  be  got  from  tl 

out  a  definite  endurance. 

The  granting,  therefore,  leases  for  a  definl 
evidence  whatever  of  a  fee-simple  title.  One-h; 
ed  estates  in  Scotland  have  clauses  similar  to  1 
and  it  never  was  considered  as  a  contravention 
if  he  granted  a  lease  of  moderate  endurance,  ill 
he  might  probably  see. 

Thirf  very  point  is  well  explained  by  Lord  j 
speech  -on  the  Bargany  caui^e.     His  Lordship 

*  it  is  a  solid  and  unanswerable  plea,  ^  thxit  v, 
^^  been  no  violation  in  effect  committed  against 
'^  entailer,  and  no  injury  done  to  the  substltui 
**  no  interest,  and  there  can  be  no  right  or  fon 
"  for  pursuing  a  declarator  of  contravention,^ 

^  Put  the  case  of  a  tailzie  prohibiting  Iviises  h 

*  or  any  other  period.  An  heir  of  taikie  gran 
^  longer  period,  and  thereby  is  liable  to  ha\e  s 
'  clare4  against  him,  and  his  estate  forfeited ;  h 
^  clarator  of  irritancy  and  contravention  is  bro 
'  stitute  heir  of  tailzie,  the  period  of  the  lease  Is  j 

*  any  of  your  Lordships  hesitate  for  a  moment 

*  declarator  of  contravention  ?  Put  a  Biniilar 
^  prohibits  all  liferent  securities  to  the  wife  of  ti 

*  beyond  a  certain  sum,  or  a  certain  proportion 

*  the  estate ;  an  heir  of  tailzie  counteracts  tliat 

*  granting  a  liferent  infeftment  to  his  wife  to  a  g 
^  but  before  a  declarator  of  contravention  i^  br< 

*  act,  which  appears  on  the  public  record,  the  w 
^  the  substitute  heir  of  tailzie,  nevertheless,  i 
^  granter  of  this  infeftment  has  forfeited  hk  estate 
'  could  maintain  such  a  plea  ?  or  would  a  Jud^ 
<  Scotland  entertain  it  as  a  matter  of  con^ldera 

*  be  pleaded  ?  I  conclude,  therefore,  that  the  pi 
^  and  just,  and  which  in  itself  is  a  fiill  defence  i 
'  tion,  that  as  there  has  been  no  violation  in  eJ 
'  against  the  will  of  the  ent^er,  and  no  injui 
'  substitute  heirs  of  tailzie,  there  is  no  just  iiii 
^  and  there  can  be  no  right  or  foundation  in  h^ 
'  a  declarator  of  contravention  in  those  cheums^ 

This  opinion  is  sound  and  conclusive  on  the  i^ 
sequently,  the  leases  granted  by  William,  Eai 
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onsidered  as  given  only  in  the  exercise  of  a  soimd  die-  *  ^^-  ^^^a 
mder  his  proper. title  and  right,  and  no  snbeequent  hi^ir    ^*— 'v"*^ 
ye  made  the  smallest  complaint  against  him  even  in  bb  H^^!^  ^' 
id  at  all  times,  if  challenged,  he  had  the  power  to  purge  ^  ^'Ifl^ 

^^^'  ...  Lord  Baiijtatf. 

i  evidence  of  the  assumption  of  the  unlimited  title,  the 
refers  to  certain  proceedings  in  inferior  courts,  where 
Uliam  produced  the  fee-simple  titles,  and  the  general 
o  his  fisither. 

;eneral  service,  as  already  stated,  avails  nothing ;.  and 
illiam''s  misconception  of  it  never  will  create  a  titk  to 
Lnd  the  production  of  the  other  assignations  is  just  as 
liciEitiVe  o(  his  true  right. 

» processes  were  miserable  actions  against  small  tenants 
assesand  small  encroachments  on  the  subjects,  in  which 
les  alone  were  or  could  be  interested, 
lefender  forgets  that  the  law  of  Scotland  particularly 
ges  the  interference  of  extraneous  parties  in  judicial 
re.  A.special  and  direct  interest  must  be  qualified  be^ 
t;  be  permitted.'  The  heirs  of  entail  had  no  concern  \y\\h 
between  the  heir  in  possession  and  his  sub-tenants.  See 
he  Dictionary  of  Decisions  under  the  head  ^  Res  inter 
An  heir  of  entail  by  the  law  of  Scotland  is  dominus ; 
igitating  possessory  questions,  he  is  not  bound  to  call 
B  of  entail,  and  they  cannot  interfere,  imless  injured  de 

defender  further  also  constantly  forgets-  that  the  fee-sim^ 
Is  constitute  part  of  the  entailed  progress,  and  no  power 
sr  could  prolubit  or  prevent  Earl  William,  as  tenant  in 
on,  from  producing  any  part  of  his  title  he  chope,  if 
s  sufficient  for  his  purpose.  In  different  processes  he 
7e  made  his  title  as  various  as  the  deeds  hiB  possessed ; 
li  only  affisct  the  party  in  the  process, 
point  is  also  well  exj^ained  by  Lord  Armadale,  in  his 
already  referred  to. 

&ys  (p.  13)  ^  A  title  to  exclude  may  be  of  different  kinds, 
he  same  title  may  have  different  qualities  tending  to 
de  the  pursuer^s  action  and '  claim.  It  may  be  a  mere 
of  prescription,  which,  followed  with  forty  years  pos- 
n,  does,  in  terms  of  the  abt  1617,  conistitute  a  preecri[v 
ight ;  but  the  same  title  may,  independentiy  of  pre- 
ion,  carry  with  it  a  preferable  and  exclusive  right  to 
property  which  the  pursuer  claims.**  A  titie  to  exclude 
cular  party  is  also  a  sufficient  titie  to  pursue ;  and  a 
Inch  may  be  sufficient  against  one  party  may  not  be  biif- 
against  another. 
'•  production,  therefore,  by  Earl  William,  of  any  part  of 
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his  titkB,  in  8iidi  or  rimilar  prbcwocB,  neva^ 
title  to  him ;  neither  is  it  any  proof  of  what  l 
be  his  real  and  proper  right. 

VI.  The  last  drcumstance  foiuded  on  by  t 
evidence  that  Earl  William  poasessed  the  leases 
title,  is  the  yarious  settlements  ezeoated  from 
seven  in  number. 

The  three. first  settlements,  viz.  in  l^46y  1\ 
have  no  relation  to  the  leases  at  all.    Even  in 
Was  at  the  time  that  the  lands  were  purdiasei 
liam  from  the  York  Buildings  Company,  no  i^ 
made  of  the  leases. 

The  first  of  the  remaining  four  (9(Kh  Augc 
primary  doeument  to  which  the  defender  can 
way  supporting  his  argument ;  but  that  ezercifl 
so  shortly  before  the  Earfs  death,  when  all  tli 
challenged,  that  it  can  avail  nothing  in  the  mai 

But  the  solid  and  general  answer  to  tlus 
settlements  is,  that  the  private  deeds  of  a  party 
create  at  pleasure  in  one  day  and  annul  the  n 
to  the  purpose.  No  one  can  create  a  tide  in  thi 
can  he  get  quit  of  his  obligations  by  9Aj  such  d 
long  as  Earl  William,  de  facto,  retaitied  po8seBsi( 
kept  in  his  own  repositories,  could  never  change 
whatever  it  was  at  the  commencement. 

The  law  of  Scotiand  peculiarly  discoimtenai 
of  tide  by  secret  and  hidden  deeds.  It  stamps  1 
legal  fraud  on  all  conveyances  or  assignations  a 
the  subject  itself  is  retained  in  the  hands  and  a 
of  the  disponer  himself. 

To  conclude  this  part  of  the  argument  as  to  1 
the  parties  in  making  a  sdection  of  tide  of  posi 
ing  two  tides  to  exist,  it  appears  to  me  that  on 
articles  condescended  on  are  vague,  uncertain,  ai 
They  appear  to  me  to  afford  no  evidence  whate 
tinct  and  uneqiiivocal  possession  which  the  st 
quires. 

The  resorting  to  this  line  of  argument  op 
sideration  of  the  other  side  of  the  question.  Tl 
independent  of  the  plea,  that  in  law  no  title  C8 
entailed  assignations.  But  supposing  these  w 
the  presumptions  of  the  origin  of  possession,  it  cc 
natiu^  to  suppose  that  the  entailed  assignation 
knowledged  lewfeudu 

The  feelings  of  the  connexions  were  most  m 
to  preserve  aU  the  remnants  of  their  pny^rty, 
it  in  one  way  to  support  the  rank  andKdignity  < 
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Tldfl  was  proper  and  laadable  conduct,  and  raitable  ^  ^•t-  mo. 
ffWB  ot  the  times,  and  to  the  then  circumstances  of  the^^*  **' 
All  this  would  be  of  no  importance  in  feudal  rights  <n'||fguie.*' 
ices ;  but  in  personal  rights,  and  personal  conveyances,  ' 

the  intention,  and  the  object  of  the  parties  is  everjrthing.  f^mi  Boigrwp. 
ise  we  have  more  than  the  mere  Will  and  intention  of  a 
There  was  evidently  an  onerous  consideration  and  a 
onsent  by  a  third  party,  to  create  an  estate  for  a  cer- 
9  ot  h&is.  The  Countess  ci  Panmure,  by  the  settle- 
1730,  became  a  party  to  themi  She  was  a  stranger 
lin  sense,  and  yet  she  devoted  L.9000  to  be  devised 
Icular  way,  and  also  gave  up  the  lease  of  Panmure 
led  in  the  same  Way ;  and  can  any  person  deny  but 
lid  so,  upon  the  understanding  that  the  rest  cf  the 
Te  to  folk>w  her  example  in  adhering  to  that  arrange- 
[t  is  that  general  arrangement,  in  1730,  which  affords 
Dterpretation  for  what  shall  be  held  as  the  conduct  of 
swhen  the  succession  opened,  and  when  the  l^^al 
was  to  be  stamped  upon  their  possession.  Now,  is 
e  to  conceive  that  Mr  Harry  Maule,  who  had  so 
persisted  in  executing  so  many  deeds  in  feivour  of  the 
,  should  instantly,  on  the  death  of  the  Countess, 
iews,  and  reject  that  entailed  assignation  of  Panmure  ? 
joint  deed ;  and  the  Countesses  generous  intentions 
e  evinced  by  her  destination  in  the  bestowing  of  the 
Nothing  could  be  more  base  and  dishonourable  than  to 
hat  Harry  Maule  took  possession  of  Panmure  manor* 
t  as  liferenter  under  the  assignation.  There  was  no 
^  cause  at  the  time  why  it  should  be  otherwise,  and, 
,  it  is  correct  to  presume,  that  the  parties  acted  as 
s  bound  to  do  in  law,  justice,  and  honour.  The  very 
Tvations  apply  to  William  Maule,  the  son,  with  equals 
ater  forces  because,  from  the  various  deeds  executed 
ne  time,  and  he  himself  becoming  a  party  in  one  of 
mpljring  with  the  desire  of  the  Countess,  he  is  also  to 
presumed  to  have  given  his  approbaticm  to  the  entailed 
m  of  the  lease  of  Panmure,  wherein  he  was  constituted 
i  was  in  the  fiill  knowledge  of  all  this ;  and  from  the 
anner  in  which  these  deeds  were  executed  and  de- 
ill  together  and  in  duplicate,  it  is  impossible  to  sup^ 
;  at  the  time  of  his  entry  into  possession  in  1734,  he 
osdentiously  to  carry  these  into  full  execution  ;  and, 
a  correct  supposition,  then  it  must  be  held,  that  at 
lencement  of  possession  the  entailed  assignations  ot 
lects  were  acknowledged. 
I  question,  it  is  nd  argument  that  the  entails  of  Kelly 
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Maule  V. 
Maule. 

Lord  Balgray, 
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ii 


and  Bailuinbie  haV^  been  found  ineffectual, 
obligation  relative  to  the  L.90(K)  bond,  if  8i 
because,  as  to  the  last,  the  heiTB-male  have  a 
tive  prescription  to  operate,  and  have  given 
and  as  to  the  other,  both  positive  and  n^ 
have  concurred,  and  that  upon  a  clear,  distil 
title,  legally  promulgated  and  fortified  by  nn 
sion.  Ad  to  the  leases,  all  this  is  just  fhe  rei 
imperfect  from  its  nature,  incapable  of  publ 
records,  and  the  possession  indicative  of  no  sp 
the  acts  of  possession  operating  as  adverse,  b^ 
dubious,  and  equivocal. 

The  real  fects  are  very  plain.  At  first,  anc 
after  the  1730,  the  parties  conscientiously  m^ 
execution  these  settlements.  For  political  re^ 
to  have  been  anxious  to  conceal  them  from  tb 
the  17^9  when  matters  became  more  settled, 
to  have  opened  to  Earl  William  and  his  brothei 
friendship,  and  correspondence  with  the  heir- 
became  weaker  and  weaker.  The  intihiacy  and 
the  £Eunily  of  their' sister,  became  stronger  and 
from  their  great  respectability  and  private  ^ 
naturally  to  those  settlements  which  infringed 
the  heir-nude,  who  by  this  time  had  been  in 
dence  with  the  family  in.  Scotland.  It  seen 
uffcer  the  purchase  in  1765,  that  the  change  of 
to  have  taken  place ;  and  the  various  settlem 
that  period  evidently  mark  the  great  doubts  1 
tained  as  to  the  right  of  altering  the  destination 
of  the  leases. 

It  is  upon  the  above  grounds  that  I  humbl 
positive  prescription  cannot  be  pleaded,  because 
upon  which  it  can  be  founded  ;  and  were  thei 
defender  supposes,  the  possession  is  dubious  an 
verse  to  that  which  is  required  bv  the  statute  1 

As  to  the  negative  prescription,  it  is  entu 
question.  As  long  as  Earl  William  continuec 
possession,  the  heirs-male  could  complain  of  nOi 
•  The  best  test  of  this,  and  the  best  test  of  th 
various  acts  done  by  Harry  Maule  and  E^l  ^V 
stated  by  the  defender,  is  to  consider,  whether 
of  irritancy  could  have  been  obtained  by  the  h 
party  whp  exercised  any' one  of  these  aiits  abov< 
heir  of  entail  can  bring  a  declarator  that  preset 
run  on  ^y  i^^gb*-^  tt  is,  cw^WT  to  Jaw  to  di 
is  not  bound  to  intjprfi^f^^-unless^h^^  Ls^pji^siofi^ 
right  must  be  aiOTectedi     He  U  ^Qt  bound' to 
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K>  cum  effbciu.     When  I  look  at  the  long  train  of  d&.  ^  ^^-  ^^^* 
firom  the  earliest  times  to  that  of  Bargany,  upon  the    ^^"^/^^"^ 
if  the  non  valerUia  agendi^  I  am  surprised  to  see  it  at  ??^"|^^ 
BbttimeataUdouhtedof.  Atauie^^ 

these  principles,  I  come  to  the  conclusion  that  the  diB^  i^^^  BakiraM, 
M  acquired  no  right  by  the  positive,  and  that  the  pur-- 
not  lost  his  right  by  the  negative  prescription.  '  *^ 

rhe  seventh  and  last  branch  of  thid  cause  relates  to  the 
rkether  the  purs|ier  is  entitled  to  deduct  his  own  mi-^ 
oni  the  coui^  of  prescription  which  is  pleaded  by  the 
against  him?  This  proceeds  upon  the  supposition 
positive  prescription  is  applicable  to  the  case. 
Lb  a  most  important  question.  It  is  not  only  inge- 
ably,  but  imposingly  argued  by  the  pursuer*  Mature 
\&m^  however,  wiU  satisfy  any  lawyet  that  it  is  not 
on  correct  principles. 

ct  I6I7  was  intended  to  '  quiet  inen^s  minds,**  and  to 
ntable  property.  It  th^efore  ought  to  be  interpreted 
led  so  as  to  gain  that  object; 

pt  I6I7  never  did  or  could  contemplate  entails,  or  tibe 
Idi  would  be  given  to  them  by  the  act  16B5.  It  is 
uiu^easonable  that  the  utility  of  the  statute  161 7 
i  abridged 'pac^i«  privatorum^  or  Ihat  there  should  be 
of  prescription  for  entailed  estates,  and  anothei^  for 
d  estates ;  or  that  prescription  should  operate  diife- 
ter  hiBredesi  and  between  creditors  and  singular  suc- 

^plication  of  the  act  I6I7  to  the  cases  of  fe€s^mp1e 
plain  and  simple ;  and  how  it  is  to  be  altered  to  the 
tailed  estates,  consistently  with  principle,  is  not  easy 
er. 

plea  of  the  pursuer  seems  to  involve  entailed  property 
leztricable  labyrinth  of  confusion  and  uncertainty,"  as 
expressed  by  the  late  Lord  Meadowbank. 
)leB  seein  to  be  acknowledged,  even  by  the  pursuer, 
ar  contradictory  to  his  argument. 
B  adniitted  that  the  minority  of  the  whole  substitutes^ 
e  heirs,  is  not  to  be  reckoned,  otherwise  there  hevei^ 
ai  l^ast  hardly,  be  prescription  of  any  entail. 
It  an  heir  cannot  deduct  the  minority  of  prior  heirs^ 
und  in  the  case  of  Ayton  of  Kinaldy^ 
iit'snbstitutes  of  entail  have  no  real  right  in  the  sub- 
merely  a  contingent  right — a  jtta  crediti^  which  is 
lie  same  in  degree  in  every  substitute^  whether  near  or 

these  principles^  acknowledged  on  all  sides,  it  neces- 
lows,  m  my  humble  opinion^  that,  in  the  case  of  en- 
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4  Mar.  IMQ^  idled  auoQ^oa,  in  aptdying  the  dddme.  «f  pt 
tlie  rales  in  fee-simple  succession  must  be  ad« 
oC  the  pursuer  must  be  admitted,  that  every 
he  comes  to  be  in  the  state  of  a  pursuer,  is  e 
his  own  individual  0iiBority. 

If  this  doctrine  be  admitted,  it  is  necessai^ 
strange  oonaequencos  whieh  nust  be  therefroi 

1.  It  is  obvious  that,  although  an  entail 
duum,  and  must  go  seriatim  to  the  persons  ( 
granter,  yet  this^z^  mdwiduwm  may  be  inel 
dass  and  prescribed,  and  effisctual  and  not 
another  class. 

8^  If  admitted  to  one  sirikstitute,  on  vhait  ] 
substitute  be  debarred  from  pleading  on  the. 
substitutes  P  The  principle  h  the  same.  The 
tion  is  an  adquisitio  dcminii^  on  certain  ten 
It  infers  nothing  against  the  daimant. 

3.  This  plea  is  founded  on  a  mistaken  int 
words  of  the  statute.  The  party  against  wh^ 
used  and  objected,  does  not  mean  the  immedL 
action,  but  the  party  against  whwn  the  prescc 
This  point  is  extremely  well  explained  by 
Campbell  in  his  speech  in  the  Bargany  cau8( 
by  the  other  Judges. 

4.  The  words  of  the  statute  are,  that  the  ji 
^  the  which  the  parties  against  whom  the  pi 
*  and  objected  shall  be  counted.** 

If  so,  then,  according  to  the  pursuer'^s  ii 
years  before  the  birth  of  an  heir,  who  become 
the  present  instance,  should  never  be  counted 

5.  This  plea  gives  up  the  ju^  orediti^  an 
idea  that  the  succession  has  opened,  and  in  m 
limit  the  doctrine  within  narrower  grounds  t 
was  held  in  fee-simple. 
,  It  is  unnecessary  to  pursue  the  argument 
so  fully  discussed,  and  so  well  treated  in  th< 
by  Lord  President  Campbell,  the  late  Lord  j 
late  Lord  Armadale,  and  Lord  Glenlee. 

But,  after  all,  let  the  merits  of  the  ai^i 
may,  yet  there  is  now  such  a  series  '  rert^ 
which  has  settled  the  point,  that  it  would  b 
just  principles  of  expediency  and  utility  to  lit 
tion.  Prescription  is  founded  solely  on  ut 
nev  r^to  be  lost  t^ght  of. 

The  cases  referred  to  are — 1.  M'Douga 
12th  Jidy  1740 ;  Kilk.  vcce  Proscription,  No 
f.  206 ;  Batik,  ii  p.  163.      2.  Children  of  S 
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ii  June  1766.    3.  Gordon  v.  Maitland,  Ist  Dec.  I757.  <  Mar.  i«2». 
bn  of  Whitdey,  31rt  Dec.  1784.     5.  Case  of  Bargany,    ^^isi-y— < 
F.  1798.  Maulet, 

I  thegJB  grounib,  I  humbly  think  that  the  pursuer's  plea  '^^"^^'' 
iction  ef  his  minority  should  be  repelled. 

Medwyn. — As  I  entertain  an  opinion  in  this  case  some-  i^ord  Medwyn^ 
Berent  from  eit&er  of  those  which  have  been  delivered, 
it  may  be  right  that  I  should  now  obtrude  myself  on 
rt,  and  state  the  groimds  of  the  opinion  I  have  formed, 
( most  anxious- deliberation,  oa  this  very  difficult  ques- 

bnport  of  the  judgment  of  the  House  of  Lords  in  1836 
ianition  tiiat  all  questions  respecting  the  leases  in  this 
open ;  aikl  it  appears  to  me  that  we  are  exactly  in  the 
1  of  OQi  predecessors,  if  a  reclaiming  petition  had  been 
d  against  the  interlocutor  of  Ist  March  1782,  which 
d  the  pursuer's  ri^t  to  the  leases. 
lOut  going  over  the  details  of  liie  case,  which  were  so 
y  noticed  by  your  Lordship,  I  shall  proceed  at  once  to 
subject  of  inquiry,  which,  acc(»rding  to  my  views,  is, 
is  the  title  of  possession  under  which  Harry  Maule 
ise  kases  at  the  time  of  his  death  in  1734  ?  As  to  the 
Brechin,  he  was  in  possession  under  the  lease  granted 
slf  and  his  assignees  (the  liferent  of  the  Count^s  hav- 
ired).  But  there  existed  also  a  fee-simple  assignatioil 
as  a  subsequent  entailed  assignation  of  this  lease. 
>  the  lease  of  Panmure,  it  appears  to  me  that  Harry 
possessed  in  virtue  of  the  lease  to  the  Countess  and  her 
»,  and  the  fee-simple  assignation  in  his  favour  by  the 
e,  there  being  in  this  instance  also  an  entailed  assigiia- 

liese  stalls,  Harry  Maule  did  not  convey  the  subject 
self  as  institute,  whom  failing,  his  son,  nor  even  to 
in  liferent  and  his  son  in  fee ;  but  they  are  directly  in 
of  William  as  institute,  and  his  heirs-male,  whom  fail- 
other  substitutes,  reserving  his  liferent  in  the  one  in- 
and  the  Countesses  and  his  liferent  in  the  other ;  and, 
s  more  material,  reserving  the  power  of  alteration, 
therefore,  are  mortis  catena  deeds,  to  take  effect  only  at 
th  of  the  maker  of  them  ;  and  accordingly  they  express- 
power  to  the  heirs  to  enter  into  possession,  in  virtue  of 
Biled  title,  upon  the  dfeath  of  Harry  Maule.  IiNhort,  it 
t  till  after  his  death  that  possession  was  to  be  held  under 
afls ;  and  it  is  quite  clear  that  Harry  Maule  never  pos- 
onder  these  entailed  rights,  nor  ever  ascribed  his  pos- 
ts* them.  If  he  had  intended  to  possess  under  them, 
lid  have  made  himself  institute,  or  at  least  made  a  direct 
3C3 
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i  ^tar.  1829.  conveyance  in  hi8  own  fiiyour,  and  ti  ithout  j 
^"^nr^^     tering,  and  would  henceforward  havt!  entirel 

Mau  (?  0.        f^  simple  assi^ations. 
^"^'  But,  instead  df  doing  so,  he  recorded  m  pi 

Lor  I  Medwyn.  the  20th  July  1730,  the  fee-simple  a?sl^iat 
mure  lease  in  1724  by  the  Counter??,  donj] 
themselves ;  and  after  the  Countess'^  death, 
in  1731,  and  subsequent  to  the  date  of  both 
Maule  produced  in  the  proceedings  which 
decree  of  16th  February  1784^  as  the  tltlt^ 
the  two  original  leases  and  fee-simple  a^^i^: 
mure  lease  in  his  favour,  but  did  not  found 
the  entails,  nor  notice  them  at  all.  The  en 
by  their  very  terms,  not  to  be  effect  u;U  foi 
them  till  the  death  of  Harry  Maule,  atul  tin 
next  heir ;  so  that  I  have  no  manner  of  (Imili 
of  his  death,  Harry  Maule  posssessi^d  on  tl 
It  seems  to  me  that  it  was  only  upon  Hai 
that  the  entailed  right  came  into  opiTation^ 
fee-simple  right  on  which  he  had  jxissesHed  ; 
right  then  became  the  dominant  title,  the  / 
son  William,  the  institute,  on  entering  \iit\ 
subject  of  the  leases,  was  bound  to  have  ente 
in  virtue  of  the  entailed  title,  and  to  have 
cally  that  he  did  so,  and  that  he  disregardec 
which  he  was  apparent  heir. 

Although  there  were  tlius  two  tith^  in  I 
though  it  has  been  held  that  the  pogitive  pre 
cable  to  a  lease,  there  is  some  difficulty  ahou 
a  subiect,  the  rule  of  law  laid  down  in  the  ( 
and  others,  as  the  title  to  a  lease  is  ( oniptet4> 
sion  ;  and  it  may  be  difficult  unequi\  oeidly 
session  to  the  unlimited  title,  whrre  iiothi 
contrary  to  the  limited  right.  Where  the  bi 
ed  by  prescription  requires  sasine  ti>  enmph 
infeftment  taken  on  the  one  title,  w!)ile  the 
sonal  or  neglected,  and  possession  following 
and  on  all  occasions  ascribed  to  it,  af!i>rd 
terms  of  the  Act  161 7^  a  prescriptive  titl 
possessed  t,  and  it  is  always  in  such  a  ^tate 
that  the  ease  has  hitherto  occurred,  and  1 
But,  as  observed  bv  Lord  Glenlee  at  the  ai 
has  not  yet  been  tried,  what  would  be  the  n 
having  made  an  entail  of  part  of  hi!^  e^ta 
service,  makes  up  titles,  and  takes  infeftF 
estate,  and  uniro  contewtu  also  tinker  inf 
entail,  having  previously  entered  into  pusi; 
title  are  we  to  ascribe  this  possession  under  %\ 
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rished  to  get  rid  of  the  entail,  it  would  surely  require  ^  ^^*  ^^^ 
erjr  strong  act  approbatory  of  the  fee-simple  title,  and     ^■^"v"^^ 
torjr  of  the  other,  and  to  which  the  attention  of  the^*"}®^ 
entail  could  not  feil  to  be  arrested,  before  he  could  be 
to  defeat  the  entail  upon  which  he  had  been  infeft,  and  ^^^  Medwyn. 
rhich  the  substitutes  were  entitled  to  consider  him  as 

e  is  a  similar  difHculty,  as  it  appears  to  me,  in  the  case 
se,  the  right  to  which,  whether  limited  or  unlimited,  is 
lly  completed  by  possession  ;  and  when  Earl  William, 
in  his  person  the  limited  title  as  institute  in  the  entails, 
fee-simple  rights  as  heir-apparent  of  his  father,  entered 
session,  by  what  criterion  are  we  to  consider  the  posses- 
peculiarly  appropriate  to  the  one,  that  it  is  to  be  held  to 
that  right,  and  invalidate  the  other  ?  If  possession  be 
ibntable  to  the  one  more  than  the  other,  there  can  be 
ription  in  favour  of  the  one  against  the  other,  and  then 
iled  right  must  prevail.  The  opposite  conclusion  can  hold 
becase  where  possession  underthe  fee-simple  title  has  been 
usive,  as  to  shew  that  he  rested  his  title  to  possess  solely 
ee-simple  title,  rejecting  the  other  entirely,  and  so  pub- 
)  call  upon  tile  frubstitutes  to  attend  to  their  own  inter- 
im succession,  which  must  be  otherwise  defeated. 

this  view,  let  us  now  advert  to  the  &cts  of  the  case 
e  possession  of  Earl  William. 

i  to  the  Brechin  lease,  when  Earl  William  succeeded 
!F  in  this  lease,  and  entered  upon  possession  of  the  sub- 
b,  when  we  look  at  his  conduct  relative  to  the  entails 
'  and  Ballumbie,  we  cannot  doubt  that  his  intention 

along  to  possess  upon  the  fee-simple  titles  as  to  the 
Iso.  But  this  is  not  enough;  neither  the  intention 
or  even  the  &ot  of  possession,  but,  according  to  the 
entertain,  the  question  is,  what  public  act  or  acts  in« 
this  to  the  world  at  large,  and  ^ave  the  substitutes  a 

challenge  his  possession  as  being  on  the  unlimited 
'or  I  think  there  was  a  valentia  agendi  in  the  heirs  to 
m  possess  on  the  title  in  virtue  of  which  they  would 

as  soon  as  he  shewed  that  he  was  possessing  on  the 
le  or  adverse  title.  But,  so  long  as  his  possession  was 
d,  attributable  to  the  one  not  more  than  the  other, 
d  no  right  to  interfere ;  and,  therefore,  prescription 
lot  be  held  to  run  aMinst  them;  So  iar  a^  lils  right 
nded  on  possesenon,  Earl  William  was  entitlecL  to  say, 
gbt  was  attadced,  that  he  was  possessing  on  everjr  titfe 
in  Ids  person,  %.  e.  he  was  entitled  to  ascribe  his  posses- 
fte  titte  most  beneficial  to  him ;  and  ^hile  he  had  a 
>Uo  so;  he  could  not  ascribe  his  possession  to  one,  so  as 
It  ^hef  otiier  title.    Tilt  he  deafly  ascribed  his  posses* 
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Alaule^ 


Lord  AMte^tu 


4  Mar.  i«i9i  sion  to  one  tkl0  ia  prefefeiice  to  tlie  other,  1 
-— ^V'w*^    this  title  preferably  to  defeat  the  other,  whic 
Munlcp.         person, 

Now,  the  acts  of  poesiesaion  an'  ^^tated  iii  < 

swerS)  and  they  have  been  enumerati  ti  hy  you 

are  most  assuredly  not  many  beyoud  the  mm 

niious  possession,  nor  are  they  veiy  inibllc 

one  is  a  judicial  act;  and  wliere  the  right  ui 

complete  and  unchallengfiable,  it  does  not  ^ 

other  step  the  t^iant  could  take  to  nhi^w  on 

posses^ng.      In  1740,  in  the  prooeoding^  a 

others,  !]&arl  William  obtains  a  derree  ;  and 

sue  founded  on  is  the  lease  of  Brechin,  and 

signation,  dated  6tih  June  1790-     Thi^  uiiqi 

dicial  ascription  of  his  possession  to  tliat  ti 

much  stress  upon  the  two  leases^  granted  for  i 

the  disposition  1746»  nor  on  that  of  1758,  b 

latent  deeds  never  acted  upon.     All  the^^e  m 

viction  that  Earl  William  intended  to  disrep 

against  the  heirs  they  can  operate  no  fothe 

whole,  though  with  great  hesttution,  I  am  in 

the  process  in  1740  was  such  an  assertion 

such  a  claim  of  possession  under  the  fee-^intp 

opposed  by  any  opposite  act  or  indication  r 

consider  Earl  William  entitled  thpncefoni^ 

right  to  possess  under  that  title,  and  that 

prized  the  substitute  heirs  &at  he  was  po: 

adverse  to  their  interests,  so  as  to  call  upon 

sures,  if  they  could  not  forfrat  him  for  a  coi 

J  don'^t  think  they  could)  at  least  to  c?ompci 

der,  and  validate  the  entail. 

Now,  as  to  Baron  Maule,  who  was  the  i 
till  July  I78I,  forty  yeiars  elaBsiMl  from  the  1 
act  of  possession  prior  to  his  death  ;  and  a^ 
by  any  of  the  heirs  during  all  this  time,  I 
Lordship  in  thinking,  that  prescription  ha< 
simple  title  to  the  lease  prior  to  the  chalien^ 
there  is,  therefore,  no  room  for  deductioi 
either  of  the  pursuer  or  his  £ithen  in  euch  < 
posing  it  even  to  be  a  clear  point  that  raioor 
ed  in  the  case  of  prescription  ujion  an  entail 

2.  As  to  the  lea^  of  Panmure,  I  entort 
nion,  fand  think  that  prescription  liad  not  r 
tailed  assignation  prior  to  the  proceedintrs  in 
feature  in  the  history  of  this  lease  m  lurli  in 
great  importance,  witji  a  view  to  the  pi 
mean  the  intimation  to  the  landlord  of  the 
Coimtess,  by  the  proceedings  in  tlie  multipl 
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productiofi  hai  been  made  bj  WiUiaai,  Earl  df  Pan-  ^  Mar.  1329. 
I  dioiild  have  held  it  a  moet  unequirooal  proof  of  pos-    ^'-""V^^ 
aader  that  title;  intimation  to  the  landlord  with  pos-^^^^^  ^- 
being  the  regular  mode  of  ooippleting  the  right  to  an  ^^^^*^' 
ion  to  a  leaae.     Thi«  prooeecting  took  place  during  the  j^^^  AfZwim, 
of  Harry  Manle,  and  it  wae  done  in  his  name,  and,         ^  '^  "^ 
«,  it  can  have  no  oth^  effect  than  to  ^ew  that  he 
[  his  poBseflsioB  to  the  fee-simple  tide,  'wl^icAk  it  is  clear 
the  entaUed  right  beu^  intended  to  become  effectual 
on  hia  death*    Accordingly,  on  his  death,  his  aon  Wil. 
i  it  in  his  potrer  to  continue  the  fee-simple  possession  of 
er,  or  to  possess  on  the  other  title  which  then  came 
sration  ;  and  the  only  questioa  is,  if  there  be  any  public 
qnivoeal  act  of  possession  on  the  one  title  m<N-e  than 
tf  to  found  a  prescriptive  possession  ? 
nsidering  this  point,  I  can  lay  little,  or  rather  no  stress, 
^neral  service  ezpede  in  1734.     It  may  have  been 
s  view  of  taldng  up  the  fee-simpie  right  to  this  lease; 
is  so  said  in  the  {proceedings  in  17^9,  before  the  she- 
orhr.     But  the  general  service  was  not  necessary  or 
r  taking  up  a  lease.     The  fee-simple  assignations  could 
loticed  or  founded  on  in  Hie  proceedings';  and  there  ' 

king  to  make  the  substitutes  undesstand  that  it  was. 
wid%  a  view  to  exclude  their  right  It  was,  in  short, 
ic  adverse  act,  which  called  upon  them  to  interfere  to. 
thenr  right  from  its  effects,  at  the  foundation  or  com*-- 
ent  of  a  prescriptive  possession. 

leases  in  1737  and  17^0  are  witnessed  by  Baron  Maule, 
substitute,  the  person  most  interested  to  dialknge  them 
ntravention,  and  the  lease  in  17^8  id  expressly  granted 
as  his  brotha'^s  commissioner.  Leases  granted  in  snch 
»noes  can  never  be  received  as  udv^ne  acts,  with  the 
defeat  an  entail. 

leases  in  1749  may  peitinps  be  viewed  in  a  different 
Baron  Maule  is  in  no  respect  a  party  to  them.  But 
re  important  to  observe  that,  in  tiie  same  year,  certain 
ngs  todc  place  against  Morgan,  and  otjier  cottars,  in 
i£oourt  of  Forfer,  where  Earl  William  founds  on  the 
d  fee-simple  assignation  in  17^4 ;  and  if  forty  years 
m  had  subsequently  followed  uninterrupted  by  an  heir 
i,  I  should  have  held  that  the  defender  had  also  prescribe 
ht  to  possess  the  lease  of  Panmuni  unfettered  by  the 
But  as  tlK  proceedings  in  1782  were  an  interruption 
prescription,  which,  according  to  my  view,  could  not 
>  ran  tin  1749,  I  am  humbly  of  opinion  tiM  the  pur^ 
mtitled  to  succeed  in  his  action  so  far  as  regards  the 
re  lease. 


f^frmgie. 


WMr 


IHSCI8SQM8  OF'THB 


Alaule.  '^^^qp,^lieg;pqriiPil  thw  the  oflw,  *»ithe  firot  thi 
Xerd  Jtfflrftgyni^"^^  importaxit  effects  in  a  question  with  the  pu 
totally  unfioypftCted  with  Aem^i  HQf^m^i^i 
dieppA^  had  cMsaunred  with  the ,  ee4t«n»  and  i 
akmg  had  been  held  iiiidi6piitod5  and  without 
public  and  judicial  /claim  of  p^esemwn  under 
ri^t»  the  subject  might  uqw,  at  this  distance 
bsen  evicted  from  the  party  hitherto  in  posse 
very  true;  at  the  same  time  I  should  not  hs 
there  never  had  been  any  opportunity  for  the  po 
snchan  assertion  as  to  his  title :  For  I  conoe 
boimd  to  possess  on  the  entailed  right;  thai 
djDminant  title,  the  leo)  feudi ;  and  t£at  it  wi 
the  parties  to  the  deeds  executed  in  1780)  to  e^ 
male  of  the  family  to  bring  in  an  h^-female. 
has  been  effectually  done,  as  I  think,  in  the  case 
lease,  but  not  as  to  the  other. 


,  Lard  Croih^—- With  tike  exception  of  thebc 
as  tf>  which  there  is  a  judgment  of  the  Hom 
i^eems  to  have  been  intended  by  the  last  remit  fr 
rable  House,  that  the  rights  of  t^e  parties  shoui 
ed  upon,  aajf  they  were  for  the  fifst  time  subje 
The  ^veral  conjoined  actions  brought  while  the 
livedi  in  the  competition  betwixt  hun  and  the  d 
ing  the  action  of  reduction  and  declarator  raised 
hSier  in  1732,  ought  now  to  be  coiyoined,  if  thai 
been  done,  with  tiie  one  last  instituted  in  1821 
himself;  a^ul  which,  it  will  be  remarked,  ooi 
jrents  of  the  lands  subsequent  to  his  ffither's  < 
the  leases  which  terminated  in  1824,  as  well 
the  other  lease  which  comes  to  an  ^ud  in  18S 
eludes  for  removing  and  damages. 

Tbei  difference  between  the  deeds  executed  i 
qf .  the  la0t  century,  upon  which  the  pursuer 
and  thog^morereceptly  made,  cousists  chi^y 
the  former  the  destination  is  in  £ivour  of  the  h 
£amily,  of  which  the  pursuer,  having  no  child 
be  the  last.  In  the  latter  cntail«,  besides  the  ] 
to  the  descendants  of  the  £arl  of  Panmure,  am 
Baron  Maule,  the  defender,  who  i^  not  h^ 
parties,  but  a  gratuitous  successor,  is  preferred 
father,  and  to  the  pursuer  himself,  ip  oppositi^ 
^eeds.     In  this  manner  the  interests  of  the  Ea 
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hmfaer  Banm  Manle,  aiid  thed  of  the  defender,  be-  ^  ^a^*  ^^^ 
w  same,  and  both  i^va:ise  to  that  of  the  pursaer^s    '—  i  ■-*' 
euid  particularly  so  to  the  pursuer,  as  the  next,  and,  w*"|^  **       * 
■tirely,  the  la^  substitute  of  entail  under  the  earlier    ^"^' 

■**•  Lof4CraigU. 

Ugh  a  summons  farmeiiy  brought  by  the  pursuer  con- 

idonons  in  reference  to  the  lands  falling  under  these 

Dts,  as  well  as  with  regard  to  the  leases,  he  has  at  this 

[fined  his  argument  to  the  latter ;  and  this  has  been  con* 

8S  i^rtually  renouncing  all  claim  with  regard  to  the 

md,  holding  that  to  be  the  state  of  matters,  I  will 

ds  consider,  whether,  after  acquiring  the  lands  by  the 

prescription  rested  upon  the  later  entails,  and  posses- 

iwmg  thereon,  it  is  competent  to  the  defender  to  claim 

»  the  leases  by  the  positive  prescription,  which  must 

Q  actual  possession  ascribed  to  those  leases. 

inclined  to  consider  the  question  between  the  parties 

g  from  a  mutual  and  onerous  agreement  between  the 

B  of  Pamnure  and  Mr  Harry  Maule,  and  his  eldest 

late  Lord  Panmure,  whereby  certain  interests  were 

L  for  the  heirs-male  of  the  fiimily  in  succession.     In 

would  consider  the  case  in  the  same  manner  as  I 
bat  of  a  large  sum  of  money  contributed  under  a  similar 
ion,  and  where  each  party  favoured  would  in  his  turn 
right  to  the  sums  destined  to  him ;  so  that  as  long  as 
ore  funds  in  the  hands  of  the  contracting  parties,  and 
nerai  representatives  or  gratuitous  successors,  the  sums 
ito  each  might  be  competentiy  demanded,  whatever 
e  of  time  might  be  between  the  period  of  the  mutual 
sDt  and  the  time  when  an  immediate  and  direct  demand 
e  made  by  tiie  several  heirs, 
e  is,  howev&t;  no  essential  difference  between  the  ques^ 

arising  fisom  an  express  and  direct  agreement,  and 
lich  must  be  considered,  looking  at  the  transactions 
)  and  1738,  as  &r  as  the  leases  are  the  subject  of 
on,  to  be  of  the  nature  of  an  entail ;  the  individuals 
the  benefit  from  the  entail  being  thereby  obliged  to 
with  the  terms  of  it,  and  liable,  when  direct  fulfilment 
ome  impracticable,  in  damages  to  those  who  were  bene- 
interested.  It  must  be  conceded,  that  the  entail  of  a 
as  not  within  the  provisions  of  the  act  1685  ;  but  it  is 
dess  binding  on  the  differei^t  lessees  in  succession,  the 
08  on  all  such  cases  arising,  not  so  much  from  the  form 
leed,  or  from  the  irritant  and  resolutive  clauses  cour 
in  it,  as  from  the  true  meaning  of  the  stipulations  there^ 
rted.  Supposing  that,  along  with  a  precise  destination, 
ad  been  a  simple  prohibition  to  alter,  the  same  question 
have  arisen,  and  the  same  decision  given. 
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4  Mar.  Iftti; 


Maule«. 

Maule. 


St  win  be  remmbered  tkat  Aaplimles  of  idl 
ed  on  by  the  pufennier,  and  which  are  described 
aj9  latent  deedb,  were  made  oat ;  one  being  pi 
of  the  late  Lord  Panmure,  the  first  institute  t 
and  the  other  into  the  hands  of  his  brother  B] 
aimptivdiy,  and  if  Lord  Punure  had  no  m 
next  snfostitute  ;  and  both  of  these  parties  Inr 
(how  corrc)ctly  they  fidfilled  tbeir  duties  nee^ 
trustees  for  the  other  hears  ot  entaiii. 

There  is  no  dispute  that,  aecoii£ng  to  the  { 
the  deeds  and  settlements  so  often  m^itioned, 
mure'^s  death  in  17^)  (his  brother  John  havi 
lawful  issue),  the  pmrsuer^s  father,  and  after  hi 
suer  himself,  was  entitled  to  take  up  the  leaf 
land  estates  &lling  under  tJie  settlements  ;  ai 
incumbent  on  the  defender  lo  prove,  dtiier 
bad  lost  his  right  by  Ae  negative  prescription 
self^  as  coming  in  the  place  of  LoM  Panmure^ 
absolute  independent  right  by  the  positive  pre 

The  ri^ts  which  accrue  to  a  sufastitatehei 
there  is  a  prohibition  sufficient  to  infer  an  acti< 
ia  any  discuasioii  between  him  and  tiie  heirs 
the  time,  {or  his  children  and  representatives 
are,  Ist,  That  of  taking  up  the  succession  in  t 
to  him  ;  Sd,  That  of  diallenging  any  alterati 
rfon  prejudicial  to  him  ;  dd,  That  of  reqinrii 
lag  heir,  or  his  proper  representatives,  to  repi 
tiiB  subjects  entailed,  if  iJiey  have  been  aliens 
if  thst  can  be  done  at  the  time  ;  or  for  dama| 
is  impracticable,  or  in  so  £aT  as  it  is  so. 

As  to  one  and  all  of  those  rights,  it  is  to  b 
tbey  UM  e<|fiaUy  open  to  all  substitutes,  n%ir  c 
fbnring  or  ensuring  their  respective  claims,  ai 
neral  permanenc}'^  and  efficacy  of  the  settleroei 
Decisions  in  Brown^s  Supplement,  p.  601.) 
like  ihejtM  sanguinis  in  the  legal  suoceanon, 
by  prescription  either  positive  or  negative  ;  an 
as  to  the  rest,  it  will  be  remembered  that,  ind 
diate  though  defeasible  right  of  ownership  in 
in  possession,  notiiing  but  a  right  of  aetion,  oi 
18  sometimes  called,  b  vested  in  the  subetftutei 
being  personal  in  its  nature,  can  only  be  dire 
negative  prescription,  althmigfa,  in  the  case  oi 
heritable  subjects,  its  complete  operation  ma] 
by  the  positive  prescription  taking  effect  in  fi 
individual,  when  vested  in  tiie  appropriate  titl 
the  requisite  possession.     But  alUiough  the  in 
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may  thus  be  vested  in  St  party  independent  of  the  fet-  ^^^'  1823. 
be  entail,  this  does  not  necessarily  exdiide  in  taio  the  '"'^^^'^^ 
action  competent  to  the  substitutes,  so  far  as  it  may  be^^^J^^ 
personally  against  the  heir  who  has  violated  the  con-  ^ 
n  which  he  held  the  estate,  and  against  those  by  whom  i^^d  Crmiffi^ 
lersdly  represented.  If  an  action  of  contravention  and 
I  is  at  all  oosnpetent,  it  must,  like  every  other  action  rer> 
»  real  property,  be  competent  at  any  time  within  forty 
>m  the  date  of  the  contravention,  and  longer,  so  far  as 
Y  to  whom  it  is  competent  has  been  under  a  disability 
It  has  been  sometimes  matter  of  doubt,  how  far  the 
r  damages  competent  in  such  a  case  is  to  be  made  eifec- 
ber  where  the  violation  of  the  entail  has  been  total  or 
In  the  latter  case,  expedients  have  been  suggested  of 
;he  debts  by  which  the  estate  is  burdened,  or  by  redeem* 
poblk  taxes  to  which  it  is  suligect,  or  by  acquiring 
that  are  necessary  for  the  comfortable  enjojrment  of  the 
But  where,  as  in  this  case,  the  pursuer  appears  to  be 
substitute  ^  entail,  there  can  be  no  doubt  or  difficulty, 
entitled,  in  a  question  with  the  representatives  of  the 
ksing  heirs,  to  recover  and  hold  the  whole  in  fee-simple. 
ms  to  be  thought  by  some,  that  the  positive  and  nega- 
scriptioB,  as  applicable  to  the  lands  or  heritable  sub- 
e  conViaitible  tenns ;  and  that  the  negative  prescription 
^importanee  <fr  efficacy  where  the  positive  prescription 
ileaded  with  eAect,  and  mee  versa.  This,  however, 
to  be  quite  erroneous.  It  has  been  long  settled,  and 
ciple  was  lately  fully  recognized  (McDonald  v.  Dukei 
on,  26tb  Feb.  1828),  that  no  one  can  effectually  plead 
ative  pre0crq>tioii  with  regard  to  feudal  or  feudalized 
who  eanaot  himsdf  prove  a  right  by  the  positive  pre* 
a ;  and  it  appears  equally  manifest  t^at  a  right  of  ac- 
pectag  s«di  subjects  may,  in  a  great  variety  of  cases, 
snred  from  the  defect  of  the  negative  prescription,  al- 
the  direct  right  of  property  may,  by  the  positive  pre- 
n^  be  transfen^  to  another. 

posittre  preecription,  chiefly  introduced  to  secin^e  rights 
property,  is  directed  against  the  subjects  themselves; 
ras  intended  for  4ie  benefit  of  purchasers  and  creditors, 
^  in  some  instances  it  may  be,  and  has  been,  used  as  a 
ion  to  die  firauds  of  those  who  have  ihemselves«»  on  one- 
editions,  daqM)S6d  of  the  subjects  to  the  persons  against 
die  prescription  is  pleaded.  But  the  negative  prescrip- 
ondi^  upon  circumstances  justifying  a  legal  inference' 
lietion^  has  been,  agreeable  to  the  words  and  meaning  of 
ictments,  confined  to  those  cases  where  the  subject  of 
seriplion  might,  within  ^he  statutory  period,  be  claimed 
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i  jUr.  1B29.  for  fNMne  immediate  purpose  or  e?q}PctaHoii  of  ; 
■  I  hold  it  to  be  clear  and  fixed  law  in  Scotland, 
daim,  sudi  as  fidk  under  ttie  negative  prediri 
l«l6t  fey  it,  where  the  only  object  and  effect  of  ; 
be  to  prevent  a  plea  of  pr^rription.  The  ent^ 
}77^  related  to  an  English  depil,  and  was  in  m 
tioultfs  diifet^nt  from  the  ordinary  one  ;  and  t 
i|^ere  in  que^ions  of  competition,  and  to  be  g< 
positive  prescription. 

In  the  case  <rf  an  eao  fad^  absolute  title  of  pr< 
with  infeftment,  but  qualified  by  a  back-bond  a 
trust,  x>r  limiting  the  right  to  a  secunty,  ^\y 
sell  and  grant  infeftment,  and  the  pun^iaser  \ 
years  without  legal  interruption,  the  puruhiii?er 
protection  of  the  positive  prescription,  ac4|ui3 
But  if,  by  reason  of  minority,  coi  ertijre,  oi 
pediment  in  the  party  for  whose  benefit  the  trii 
atedf  the  obligation  of  the  trustee  m  not  cut  ( 
tive  prescription— bis  action  of  restitution  or  i 
remain  entire. 

If  the  right  of  action  related  to  subjects  n 
a  lease  or  an  annuity  for  a  definite  number  of 
pot  admit  of  doubt.  And  although,  in  a  eais 
^ifeftm^it,  a  purchaser,  by  connecting  the  ii 
by  him,  perhaps  in  the  89th  year  of  the  pre^iitm 
that  of  his  author,  might  thu^^  be  secureti  in  tli 
not  easy  to  concave  that  in  this  way  he  should 
fiuthor  against  the  right  of  aetioti  which  would 
petent  to  compel  the  latter  to  fiiliil  his  obligatit 
jeoted  in  damages.  So  in  the  case  of  a  sale  ol 
or  fear,  or  any  othtf  act  creating  a  jier^onal  c 
the  original  purchaser,  a  purchaser  inym  liim^ 
^d  {pity  years^  possession,  will  be  tsafe  againi 
tlie  person  injured.  Still,  however^  the  action 
remain  entire,  in  consequence  of  sc^me  legal 
existing  within  the  forty  ye^iri^.  So  iu  the  ca 
anc^^toLapstr^  who  has  not  obtained  a  wiirran 
or>has  not  executed  such  a  vcarrant  before  \ 
madfi-and  fallowed  with  infertment,  the  Jattcr  ] 
apart^ker  iu.the  frtod,  will  retain  the  proj>i 
yea]»;cf  peaeeaUe  possession  ;  and  many  othen 
might  be  given«  But,  wheije\  er  the  negativi 
excluded  %!  the  .ciNumstance^  of  the  ca^e,  i\ 
00juive;milstj8ubilist^  alAongh  the  property  it^fel 
tbepufc«uer«;<  fiee  FiiJU^  and  EMnes^  KDiot,  1( 
$**m8^,a0thJ4oVil728';  almnhos^e  ca.se.s  in  th^ 
Pr^eeription;  wJieve  the^ri^ht  of  extnum's  or  u 
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houghroot  a  joint  iater^vau^  a  jQpinwfce  ^oiuwm)  af  k^^^-  ^^^^- 
tipn;  Cmnmuigy  8th  Dec*  1790.  ;  *,   .1  ;•  i     J^^THfT*^ 

was  considered  to4e  the  law  in  the  case  of  MaekeffAoii)  Maull^    '' 
referred  to,  althoiigb,  from  the  general  re8\tlt/^;tbe'        '•'' 
,  a  contrary  opinion  ^eems  to  prevaiL  .  It  was  tjiejcaiie  Xor^  Crai^u^ 
veyance  of  property  to  an  eldest  son,  bis  heirs  a^|ul^ 
with  a  raseTFed  &calty  to  alter,'  and  9n  iwhieh  m£Bftmei«t 
itely  followed  with  possession  for  miubch  mfffe  than  'fovif 
ithout  any  thing  to  create  a  suspicion' in  the  disponfie  tbsKfe 
Ity  had  been  exercised.  It  had,  however,  been  eaterdsed 
>nn  of  an  entail  conveying  the  lands  to  thfi  heirs-male 
imily.     In  the  mean  while,  the  heir  of  thcl  oiriginal  H^ 
ad  made  up  an  unlimited  title,  and  oonKveyed  t£e  whole 
he  form  of  an  entail,  which  was  contained  in  a  marn 
ntract  in  fovour  of  his  only  daiighter  and  h&it  of  Une^ 
heirs-male  of  the  marriage. 

at  case,  the  effect  of  the  positive  and  n^ative  prescript 
iS  separately  considered,  and  the  interlocutor  of  the 
ontains  special  findings  as  to  each — ^it  being  virtually 
%t,  although,  by  the  positive  prescription,  the  direct 
the  lands  mi^t  be  effectually  vested  in  the  heir  of  the  ^ 

disponee,  an  action  might  be  sustained  against  his  ge^ 
presentative  for  enforcing  the  exercise  of  the  reserved 
But  sdthough  the  question  occurred  with  the  heir  at 
such  disponee,  it  was  pleaded  that  the. defender  was  to 
idered,  not  as  an  heir,  but  as  a  creditor  imder  an  oner« 
rriage  contract,  and  therefore  entitled  to  all  the  priviv 
'  a  singular  successor ;  and  the  point  was  so  deoidc^,  aL 
with  the  greatest  difficulty.  It  is  stated  in  a  reclaim^ 
i^on,  that  the  decision  went  on  the  Lord  Pjnesident^'S 
vote,  one  of  the  judges  present  having  declined  to.  votsi 
isinular  determination  can  since  be  found ;  on  the  conf 
irovisions  in  a  marriage-contract  to  a  child  or  heir  df:  a 
;e,  aldiough  onerous  as  to  the  granter,  have  been 'hetd 
Ting  a  passive  title  in  valorem  in  a  question  with  ether 
s  creditors ;  Gordon  v.  Sutherland,  4th  June  and  7th 
746 ;  affirmed  in  the  House  of  Lords  7th;  Mawh  l^Bl* 
ily  exceptions  are  ^here  there  has  been  a  trust^convey^ 
?  presenii  for  the  benefit  of  the  duldren  of  the  marribge^ 
ire  the  provision  is  to  be  made  good  at  some  speeifie 
iiatmay  arise  during  the  lifetime  of  the  debtor  in  the 
ge-contract 

!  terms  of  the  interlocutor  on  this  point  call  for  particu- 
Mition,  as  reported  by  Lord  Elchies,  Lord  Kilkerran, 
KM'd  Monboddo,  as  well  as  by  Cleric  Hume.  It  was 
^  That  the  marriage-contract  was  fully  onerous,  and 
efore  available  to  the  husband  and  to  the  heirs-male  of 
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Maule. 

Lonl  Craigie. 


<  die  Martlage^  notindtetandiBg  the  latent  «i 

<  than  forty  years  before,  the  same  never  hav- 

<  ed,  nor  any  inieftraent  mr  docmnent  taken 
plainly  indicating^  Isty  That  a  determination  o 
poritive  prescription,  wfaca^by  the  direct  rig 
might  be  governed,  eould  not  preelude  a  persoi 
or^tiy  if  saired  by  interruptions  or  othemw 
tive  ptieecription.  2d^  That,  bad  the  question 
oase,  with  tiie  general  rq>re8entatiTe8  or  grati 
if  the  original  d^p^nee,  tJMe  decisfon  would  har 
dd,  That,  even  in  such  a  case,  if  die  tailzie,  i 
latent,  had  been  known  and  in  the  poascasi 
pleading  prescriptiim,  and  stiH  more  tf,  as  in  thi 
of  tailsie  had  been  withheld  by  the  inetitnts  i 
substitute,  fiY>m  whom  the  party  pleading  pres 
quired  by  a  gratuitous  conv^ance,  no  such  del 
been  sustain^ ;  and,  IcLsily^  That,  if  the  entail  i 
ject  which  did  not  require  or  a^nit  of  infefi 
called  in  the  exercise  ol  the  reserved  powers, 
M^Dowall,  would  have  obtained  judgment  fi 
damages. 

It  may  be  thought  unnecessary  to  observe  th 
rest  upon  the  presumption  or  hypollieBis  that^ 
prescription,  the  property  of  the  lands  had  bee 
the  defender.  There  is  not  a  circumstances 
could  have  any  influence  in  bar  of  the  positi 
But  it  still  remained  with  the  Coiu*t  to  dispose 
action,  which  could  only  be  excluded  by  the  ni 
tion  ;  and  holding  the  law  as,  to  the  right  of  a 
riage-oontract  as  fixed  neariy  a  century  ag6, 
called  in  question,  and  also  keeping  in  view  tt 
of  diis  ease,  as  contrasted  with  the  rationes  c 
case  of  M  aekerston  already  referred  to,  the  resi 
to  me,  ou^t  not  to  be  attended  with  doubt. 

It  only  remains  to  be  observed,  that,  if  the  p 
action  is  to  be  ruled  by  the  negative  prescripti 
minority  might  be  uiged  in  addition  to  diat 
Ha  agendi  &um  eff^etu ; — ^the  Countess  of  Pj 
died  in  1731,  and  Harry  Maule  not  until  1734, 
alone  prescription  wouM  begin  to  run,  and  die 
been  born  in  1773i 

But,  in  the  circumstances  of  this  case,  the  i 
fursner^s  father,  as  w^  as  his  own,  is  to  be  ta 
By  the  first  entail,  the  next  substitute  to  Lord  ] 
have  been  bis  son,  if  he  had  any.  His  brother, 
was  not  in  law  the  ne^  subeFtitute,  althongh  i 
guage  be  might  have  been  so  t^med ;  and  up4 
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iHiLle.  before  htki  Panmtire,  witbeut  lawftil  imievliie  ^  ^^**'-  ^^^* 
'ititnti'  Man  the  pwsaer^s  ftrther,  who  must  have  been      '^ '  *^ 
ity  for  a  <loK<?n  of  years  at  least  during  the  prescriptive  Maule.^' 

It  wm  hv  aUm^  of  aU  the  individusda  just  bow  nam-      

hfxl  an  intt^rt^^t  in  the  preservation  of  the  early  entail.  Lord  Craigw^ 

\ti\m  to  tliQ8o  of  a  later  datov     The  pursuer's  fether,  as 

bp  pursuer  liimaelfv  wa»  to  be  injured,  and  the  other 

ells  ill  the  simii  degree  benefited,  by  the  later  deeds.   If, 

\  a  Ccue  i^ver  existed  where  1^  plea  -of  nuBority  could 

[  with  efit»€t  aj^ainstthe  negative  prescriptiim,  it  wonld 

n  }>een  here  B»emplitied.     To  suppose  that  the  right 

uiiifT  ri^lra^H  of  a  Bianifest  wroag  should  ctepend  on  the 

of  the  party  committing  the  wrong,  or  of  him  to  be 
ie[y  Wueliti'd  hj  it,  instead  of  depoiding  upon  the  mi* 
f  the  |>er^n  injured,  or  intended  to  be  injured,  appears 
oLr*^ther  iniulmiarible. 

4  been  t^aid,  that  the  pursuer^s  fether  must  have  been 
nty  \ow^  before  the  succession  opened  to  him,  from 
:  fteems  to  \w  inferred,  that,  by  the  lapse  <A  t^e  qiiad* 
m  uiife  he  had  lost  his  oidy  remedy.  But  there 
ci!a*ion  tV^r  the  law  of  quadrienmum  utile  in  thi» 
It   18   provitlnl  by    the  enactment   1617*   declaring, 

the  y^ar^  4)f  minority  and  leeage  shall  nowise  be 
m1,  hut  ouly  the  years  during  which  the  parties,  against 
L  tlie  ]msiTi|itian  is  pleadable  and  objected,  are  ma- 
ui(l  pabt  twenty-one  years  of  age.**  Holding  that,  in 
enee  of  the  minority  of  the  pursuer's  father,  the  entail 
nses  wa£  not  cut  off  by  the  negative  prescription  at  the 

Lord  Fannnire's  death,  when  actions  were  brought, 
imij  entered,  the  profits  of  the  leases  belonged  to  him, 

due  Xi\  tlie  pursuer,  so  far  as  not  received  by  his  father ; 
roubl  not  niter  the  case,  although  these  profits  should 

to  have  fallen  under  the  submisMon  and  decree-arbitral, 
•h  m  mueli  biis  been  said ;  for,  still  they  must  be  reoeiv- 
avinir  h**en  due  to  the  pursuer's  fether,  and  levied  in 
It  Even  that,  however,  is  of  no  importance;  for  if, 
tiller  on  tlie  minority  of  the  pursuer's  father,  the  entail  of 
se^i  was  not  cut  off  by  the  negative  prescription  when 
.'anmnre  die<K  it  requires  no  argument  to  prove,  that,  by 
tf^ttiontf  which  immediately  followed,  it  was  preserved 
re.<eription  for  many  years  yet  to  come, 
u  In  an  action  strictly  penal  ew  parte  rei^  as  in  the  <^se 
es»en<jfer  ^ueil  for  malversation,  or  for  a  culpable  fiailure 
duty,  the  aetion  may  be  insisted  in  against  the  defondo^s 
^etauves,  if,  bdfbre  his  death,  litiscontestation  has  taken 

and  aJhrHon^  in  an  action  of  restitution  or  damages, 
ji  here  ctecinv,  the.  same  rule  would  prevail^  although  the 
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4  Mar.  1^^  defender  should  havd  dMiL'<  ii^jtilftdabldy  afia 
9ut  here  the  at^atenaent  <rf  the'«oAMP  adroee 
the  pursuer ;  and,  betfdM  litissonitsMion, 
gilly  consideir^^  and  a^  iB4;eriocitti>ripnnAMi] 
so  tar  as  related  tlO' the  ^ni^eefc  iioMniiMl«ir^ 
loire,  a  plea  of  minoritjri  wa» '  «bm(»etail^  re^ 
the  pursuer^s  father,  it  masitlm  8d«stiH. 

i^  to  the  poskive  preaeripdony  '^y  op^ 
applicable,  Ist^  In  respect  of <4he  title*;  imd 
the  possessHOti.  / 

1.  The  leadmgjand  origunA  tides^  were  « 
York  Builduigs  Company^  whkb  eontained 
by  express  and  onerous  agnemeat  between 
terested,  they  were  eondiided  with  deeda  ii 
destination,  accompanied  witha^pvohibition- 
with  the  ordinary  irritant  and  resehitive  ch 
which,  however,  in  the  presents  question,  an 
ance.  In  this  way^  an  immediate  and  vesti 
blished  in  the  personscaUed  to soGceed,  whk 
^ially  altered  or  depajrted  fron  at  the  death  i 
mure  in  1780. 

2.  There  was  no  possession  which  omi 
rights  of  the  parties  as  thus  formally  and  fin 
registration  of  the  fee-simple  asrignation  b 
Panmure  of  the  lease  obtained  in  17^4,  pro! 
exclude  her  heifs-at^law  until  a  final  agreen 
well  as  the  corresponding  one  of  Harry  Mai 
avail  in  opposition  to  the  agreement  itself,  m 
followed.  Indeed,  in  a  question  of  prescrq>t 
ther  unimportant ;  it  was  not  an  act  of  po 
merely  for  preserving  evidence  of  the  writini 
cant  judicial  pleadings  which  iotUowed,  in 
without  the  knowledge  of  the  pursuer's  &th€ 
at  a  considerable  distance  from  each  other,  n 
was  made  to  the  same  documents  (the  earlic 
forty  years  from  the  puiwer^s  birth  in  177 
warranted  an  action  of  iirttancy  by  the  sul 
l?he  incl^oated  and  unrecorded  deeds  o£  entai 
terwards,  might  prove  an  intenticm  to  riolat 
could  have  been  done  with  safely  ^  but  in  re 
posy^ession  required  by  the  statiitje^  were  no  le 
competition  upon  the  Earl  of  Fanmure-s  dea< 
I78O,  effected  an  interrupti<w  o£  the  positivf 
negative  prescription,  so  fw^afl/it  was  dien 
between  1734,  when  Harry  M axile  4ied,  aiki 
^ith  truth  be  said,  that  the  Barl  ,a£  Fanmun 
pie  aiid  unqualified  ti^e,  hadi»  for  die^qpaoe  o 
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pcftoc4ble,  and  continual  posaesiioii  a»  iiiheii?  pravieA  *1wkr.  iflfen-' 
£  an  action  of  coiitravetition  aciid  trritsncy  bad  teed    ^■'^^y  *^ 
,  it  cannot  far  one  moment  be^idl^j^ed,  that  the  par- ^J*"!^**     ! 
already  sUted  would  have  weighed  4  &»ther  in  the^^^rlL 
Against  the  defender,  an  an.  jffaanddntteilt >4)f  tfae^  j^     LM'CraiffU. 
rbich  he  was  boand  to  bold^  «iid  in  Tirtue  of  whidi' 
could  legally  enter  into  ^lottoftaioti.  •  •      -  '    '  ' 

le  time  I  thought^  ihat  erelifwitM  regnd'  to  the  posi- 
5cription>  the  plea  of  minoniy  might  be  iirged-  widi  et 
\A^  if  in  any  case,  surely  it  would  be  lieteBcd-to  here ; 
i>me  cases  it  seeme  to  iiave  bees  ftistaitied ;  Oeddcs, 
ember  1740^  Eith'tes ;  but  the  Iiiter  practice  aeem^  to 
iblislied  a  contrary  rule  ;  And  here  it  can  be  trP  no  im^ 
'  unless  it  were  tu  be  held,  l^^^  That  the  pursuer  hasr 
right  of  action  by  the  iiegatire  prescripticm ;  aDd2(t%;' 
\e  defender  bai  proved  a  atifficient  title  and  posiEfessiony 
;  an  exclusive  right  by  the  positire  prescription. 
were  to  be  held  that  the  defender  had  acquired,  by 
dve  posscrf^ian,  the  propertv  cif  the  lands  contained  in' 
%  it  would  tall  to  be  considered,  whether  hef  could  at 
?  time  {especiany  in  a  question  with  the  tnme  party)* 
I  a  prescriptive  right  to  the  teases.  The  defender  and 
or  could  not  simul  et  semet  possess  viaJucH  upon' 
Is  and  upon  tlie  leases.  By  ascribing;  possession  tO' 
of  pro|:»erty,  they  might  acqaife  by  prescription  the^ 
property,  but  they  could  not  te  allowed  with  the  same 
\>  say,  that  they  possessed  in  virtue  of  the  separate  and" 
tides  of  the  leases;  the  destination  of  the  leases  at 
'■  being  different  from  that  in  the  land  rights  over  which' 
%  extended,  the  former  could  not  be  ab^bed  or  merged 
itter,  aUhaugh  on  that  ground  it  was  that  an  enrinenr 
Lord  President  Dundas)  rented  hifr  opinion  in  178S; 
J  Earl  of  Panraure  died  immediately  mer  the  purchase,' 
r«  to  he  clear,  that,  while  the  property  of  the  lands' 
ave  descended  to  his  heirs  of  line,  or  those  specially^ 
1  by  liim,  the  leases  must  have  fidlen  to  the  bdjfs  fa- 
by  the  deeds  in  1730  and  1786.      ^    -  -     ^ 

e  observations  also  apply  to  the  decisions  hi -the  case  of 
',  Bogle,  and  others,  the  authority  of  Which  hals  been 
be  more  extensive  than  it  truly  ift  'Lord  Punrifure 
lect  the  title  of  property  as  thewarrafnt  of  bis'/posacs- 
it  he  could  not  at  the  same  time,  in  a  q«ie$tion  if^itbthe 
irty,  ascribe  his  po^^seseion  to  4li€>  leased,  when^^tnese'be- 
e  subject  of  argument.  At  that  tato,  «<iebavlntf  right  to 
U  by  several  diiiereut  titlew^^aller^ift  dotitainfflg  diflfer- 
inatlons  and  limitations,  mi^:>t;1liflit*g«)rton  witW^tbe  dif-' 
leicB,  ascribe  his  iK>gae?;^ion  tO^etM^inot  olaiftllLdHipoU' 
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Maule.  V. 
Maule.  ; 

Lard  Cruise. 


4  My.  iay>^  a^  the^  timet  yg  9% Jo  exclude  all  the  differe: 

' i^QUld  be  al?gurd  $%  well  as  unjust. 

,  It  only  rexnains  to  iidvert  to  a  plea,  mainly 
the  dej^nder^  that,  jn  the  matter  of  entailsj  the 
later  sub^tUvtefif  is  ijLOt  regarded,  but  that  only  i 
who  is  next  to  the  qoBtravenerj  and  who,  as  wt 
possession,  is  held  to  pe  trustee  for  all  the  othc 
It;  is  sidd^  tli^t  it  is  |ioJt  the  minority  of  the  pu 
ther,  but  that  of  Baron  Jlaule,  that  is  to  be  at 
if  thisnile  wi^siiot  to  be  held,  there  could  be 
in  the  case  of  lands  so  situated,  so  far  as  heirs 
terested.  This  reasoning,  however,  appears  tc 
neous  and  unfounded.  The  statute  1617  mab 
between  lands  entailed  and  others  ;  and  the  e: 
when  prescrilni^g  the  forms  by  which  entails  mi 
effectual  *  not  only  against  heirs  of  entail,  bu 
*  tors  and  purchasers,'  is  equally  silent  on  tl 
deed,  there  could  be  no  reason  for  making  sue 
unless  for  enabling  heirs  of  entail  to  evade  it 
which  they  i^ceived  and  ought  to  hold  their  est 
by  the  t^rmg  of  such  settlements,  or  by  someth 
plied,  the  hdr  in  possession,  and  the  next  subst 
to  be  trustees  for  all  the  rest,  it  would  follow^  tli 
travention,  both  the  one  and  the  other  would, 
alone,  be  subjected  to  an  action  of  damages,  h 
they  derived  benefit  from  the  act  complained  o( 
no  pretence  for  the  establishment  of  such  a  trus 
discussions-relating  to  entailed  estates,  the  heir 
enticed  to  take  the  lead ;  and  if  there  be  no  ftfl 
the  proceedings  will  be  binding,  both  for  and  aj 
of  entail.  This,,  however,  (as  has  been  well  o 
ca^  of  Kilbucho)  arises  not  from  any  charac 
ship,  but  because,  in  §0  far  as  he  is  not  expr 
^and  ther§  is  no  restrfunt  imposed  with  regard  to 
sions)  he  is  considered  to  act  as  an  unlimited  pre 
With  the  same  propriety  it  might  be  said,  tha 
Btitute  bringing  any  action  competent  for  him,  a 
racter  of  a  trustee ;  which  is  not  the  case,  althou 
Utisy  authorised  by  the  entail,  his  proceedings  m 
as  fnuch  as  those  of  the  heir  of  entail  for  the  ti 
ftUing  up4er  his  iiiwiustration,  and  pi-operly  a 
him.    W'    \  _     . 

in  general,  the  diflfelent  heirs  of  entail  stand 
ation  oif  trijsteys  and  trustees,  but  in  that  of  del 
tprs,.  each,  hs^ving  a  distinct  and  opposite  interes 
et|mled[  to  protect  and  enforce.     It  would  indcc 
QlBJem^  state  of  m^tt^m^  if,  in  virtue  of  &  supp 
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he  Kei7  of  entail  in  possesion,  and  ftie  next  substitate,^  ^f^''- 1*^- 
t  cases  his  nearest  luir  and  general  representative)  could    '^"^T'**' 
r  limit  the  interest  of  tKe  other  substitutes.  '^^^^y  ^^ 

the  drcumstaiices  of  t^is  case  appear  to  preclude  any.    ^^'  ^'   ^ 
nt  of  that  sort.     Even  in  those  trusts  which  arise  from  x^j  Cmigm. 

and  express  appointirient*  the, trustee  cannot  act  where 
m  interest  adverse  to  that,  of  any  of  the  parties  favoured,  ; 
e  hiJi  heir-at-kw  or  donee  has  an  interest  the  same  with  . 
I  in  opposition  to  thiit  of  the  other  parties.  He  cannot • 
>r  In.  rem  it f tarn ^  more  than  a  tutor  or  other  administra- 
I  tills  case,  the  late  Earl  of  Panraure  and  his  youngpr 
had  a  joint  and  common  interest  under  the  later  deeds, 
[  to  that  of  all  the  above  heirs  of  entail ;  and  the  pur-i 
ker  his  father's  death,  had  an  adverse  interest,  not  •only. 

Panmirre  and  his  brother,  but  to  all  the  other  mem- 
the  family,  holding  the  character  of  last  heir  of  entail, 
itied,  if  not  barred  by  prescription,  to  take  the  whole 
nd  leases  without  limitation. 
I  the  whole*  my  opinion  generally  is,  that,  after  combin- 

action  last  instituted  with  those  formerly  dependmg^ 
ticularly  with  the  action  of  reduction  and  declarator  m 
n  interlocutor  should  be  pronounced  in  terms  of  the  last 

Wliether,  in  virtue  of  that  action,  and  in  consequence* 
^oidance  of  the  submission  and  decree-arbitral,  and  the 
3f  repetition  lately  obtained  by  the  defender,  it  may  be 
?nt  to  the  pursuer  to  extend  his  claim  to  the  rents  sub- 

to  Lord  Panmurc's  death,  after  deducting  the  sums  re* 
by  the  pursuer's  father,  has  not  been  brought  into  view, 
y  be  the  subject  of  after  inquiry,  if  to  any  extent  he  is 
rul  in  the  pleadings  now  before  the  Court. 

IJusflce-Cferk. ^Notwithstanding  the  pleadings  we  Lord  Justice, 

tely  heard,  and  tht*  opinions  delivered  by  some  of  you?  Ckrk, 
ij)^,  I  have  seen  no  reason  to  alter  the  opinion  which  I 
y  expressed  in  181 7,  that  these  entailed  leases  have  been 
both  by  the  m^ative  and  the  positive  prescription.  I 
y  intention  of  going  over  the  fecta  and  circumstances  of 
e-  But  I  must  pay,  that  I  have  not  seen  any  exam-r 
the  entail  of  a  leaj^e.  per' «e  formed  like  the  present; 
it  I  ha\  e  gn^it  doubt  how  far  there  can  be,  under  the 
1%  an  effectual  entail  of  a  lease,  unless  a  great  deal  more 
en  done  than  wa,s  clone  in  this  case.  If  it  is  carried  into 
n  any  iray  by  whieh  the  landlord  takes  a  part  in  it,  then 
it  be  able  to  understand  it ;  but  where  the  landlord  is 
t)',  and  where  no  intimation  was  ever  made  to  him,  I 
think  there  can  U^  a  right  created  which  can  be  fully 
^d  by  the  art  irai'S. 

t  taking  it  for  granted  that  a  kaia  may  be  entailed^  aa 
3D2 
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A  31tf'  18».  ^jg  ^irgg^  the  question  conips  to  be.  Is  it  not  1j; 
of  the  l^tr  of  pracTjption  ?  I  think  it  is  as  clei 
noon-day,  that,  nialphg  alloii  ance  for  the  pari 
the  rigti,'  ire  must  apply  to  it  the  game  nile« 
that  ti'fe  woiUd  apply  in  thf»  ca^e  of  ariy  other  e 
to  leases  of  tefmls,  it  has  Iteen  decided,  in  tiie 
Caldvell  ri  Hcritoifs  of  Duiiiop,  inlJ52^  tha 
jdbt  to  the  rtilcs  6f  prescription.  I  ani  hoim 
considet  tlhether  there  wna  a  title  of  pres^ripti 
Earl  of  Panmure ;  and,  considering  the  various 
the  leases  in  question,  and  all  the  circun^stanre 
them,  there  is  not  the  smallest  doubt  tliat  tl» 
tM'o  titles  to  these  leate,  one  in  fee-gimple,  a 
mited;  and,  therefore,  tlie  only  que«ition  U^  h 
possession  follo\ring  on  tht^  fee-simple  title  on 
tion  has  nm  ?  and  has  poi?session  for  the  perin 
nin  ap^ainst  the  entail  ?  I  have  nothing  to  add 
to  what  has  been  so  well  stated  hv  your  Lords 
Keeping  in  view  the  nature  of  the  subject* 
that  tiiere  was  a  plain  intention  to  pos^t^M  or 
title.  It  may  be  conceded*  that  there  ^as  an 
feat  the  entaU ;  but  that  di>es  not  at  all  *iffvet 
possession.  The  intention  of  Earl  WilliamV 
the  Brechin  lease  has  been  well  stated  by  Lord 
I  cannot  see  the  distinction  in  regard  to  tliat  of 
has  been  drawn  by  his  Lordship.  It  is  rer 
that  there  \ras  no  other  ^^ubject  to  which  the 
could  apply  but  the^  leasee,  and  we  ha\'e  the  ju 
by  the  Earl  of  Panmure,  in  which  he  expret*^! 
as  in  virtue  of  bis  genenil  senlce.  In  1749, 
alone  had  right  to  produce  tlif  fee-simple  title  3 
and  states  explicitly  \i  hat  hlj^  title  was  under  tli 
therefore,  it  is  impossible  to  s:ay  that  he  took  thi 
for  any  other  purpose.  I  am  quite  ^itisfied,  t 
were  acts  of  possession  for  a  period  abo\-e 
ficient  to  found  the  plea  of  potiitive  prescript  ioii 
little  doubt  that  the  negsative  prescription  has  1 
the  limited  right. 

The  only  othei*  answer  thfit  has  been  att^ 
that  the  pursuer  is  entitled  to  the  dedueti4>n  t 
both  of  Ms  iatber  and  himK^lf  I  thiijk  t) 
aitog'ether  impossible;  for  I  am  clear  that  if  1 
point  of  4aw  which  shciiild  l>e  considered  as  settle 
under  siicH  Hrcumstanbes  b»  occurred  in  thia  er 
of  neither  the  pursuer  tior  his  fether  ran  he  d 
would  be  most  dan^rptis  if  an\  doubi»  on 
»ow  to  be  thrown  out.  Upon  the  whole,  I 
^er  ought  to  be  moibned. 
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[.42H^!g^?f|^^-7r^  at  iasue  J«  simpiy^  Wh^-  ^  ^^^'  iWfl- 

l».{wsu^Jba8  ^H  .tp.  tWQ  l^asea-rooe  gtafit^  to  , the   '^•nr*^ 
¥i^of  Paunoure,  .of  Jtbe  Jboiwe^oJ  Panmute^  and  otTier^J'Jj}^''- 
L^pecified  in.  that  lea^^  aud^l^^  other  jof  the  hwse  of    *^11_ 
t,  aad  othei:  snlijecla  mant^  to  Harry  Maule?   This  i^^^  cringie^ 
Kas  raised  in  April  iS^li  whN»[i  both  leases, were  cur-r^. 
.  that  of  Panmujre  did  npt  epqure  tijl  18a8»  a^d.  that  of 
r  will  last  till  1830 ;  and  I  cbiwder  that,  in  consequence 
fttdgn^nt  of  the  House,  of  XiprdS)  ^6th  May  1^64  the 
as  open  for  disqissioa  as  it  would.liave  been  if  we  had 
;tiiig  in  jud^ent  to  discii^fs  the  merits  of  a  reclaiming 
.  oflered  against  the  decision  of  jhe  Court  pronounced 
chjm. 

in  giving,  my  ojpinion.  upon  this  case,  I  think  it  necefr* 
Defer,  to  tne  various  deeds  which  gave  rise  to  the  ques^ 
ift. facts  attending  them— with  the  conclusions  in  laif 
ppear  to  me  to  arise  out  of  the  whole, 
s,  Eiirl  of  Paiimure,  having  been  attainted  for  rebellion 
^  forfeited  hi.^  estates ;  and  his  Countess,  a  daughter  of 
[e  &mily  uf  Hamilton,  having  been  provided,  by  con- 
marriage  to  a  liferent  of  the  &mily  seat  of  Brechin, 
mnuity  out  of  the  estate  of  Panmure,  was  permitted  to 
thas<?  rights.  The  forfeited  estates  of  the  Earl  were 
L  by  the  York  Buildings  Company,  who,  on  ^3d  April 
ranted  to  Harry  Maule,  immediate  younger  brother  of 
I,  and  hi^  assignees  whatsoever,  a  lease  of  the  house  of 
,  and  other  subjects  therein  mentioned,  for  ninety.nine 
a  cummence  at  the  term  after  the  death  of  the  Coun« 
lich  happened  in  ITSl^  and  whiph  lease  would  be  still 
till  1830. 

f  Maulc  executed  an  assignation,  dated  6th  June  1730, 

Qasc,  in  favour  of  his  eldest  son  William,  afterwards 

Panmure,  and  his  heiirs  and  assignees,  in  fee-simple, 

-e^rvi'd  to  himself  the  power  of  alteration  or  revocation 

ic  Sib  June,  two  days  after,  he  executed  another  as- 
D,  in  which  he  narrated  the  lease  granted  by  the  York 
^  Company  to  himself:  Sd,  The  assignation  which 
granted  to  his  son  two  days  before^  with  the  power  of  - 
n  or  revocation  therein  contained;  and,  on  the  farther 
D  ihnt  he  had  executed  a  tailzie  of  his  estates  of  Kelly, 
:rs  therein  specified^  in  favour  of  his  said  son,  and  other 
[rein  dcscrihed,..  and  that  it  was  proper  that  the  leasp 
Lcbccnd  tu  the  same  heirs  as  were  to  ^njoy  these  icstateq, 
ibre  assigned  to  him  the  lease  of  Brechm,  under  tha 
us,  limitatiune^  inritfiicieflb^  a^^d  resolutive  clause^  of  {( 
tail 
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■Tie  York  Buildings  Company  aTfso  granted 
r;   $3d  April  17§4,  tQ  the  Countess  of  Panmare 
Mauie^'  '^  "^^^^  ^Wsoeyer, 't)f  the  mansion-house  of  P 
;       ^jMj^^dens  ^hereof^'  with  a  number  of  other  subj 
d  Crifwle^  v^  lease,  for  the  terio  of  ninety -nine  years  frc 
entry  th^retp,  which  vjw  declared  to  be  15tb  ! 
this  lea^e  her  Ladysliip  assigned  by  deed,  d. 
sauie  year  flY«2i),  to  Harry  Maulej  and  the  1 
body,  which  failing,  his  other  heirs  and  assigl 
reserving  to  herself  the  full  use  and  enjoyment 
during  her  life.    Thie  lease  expired  in  1823. 
.    On  the  3d  October  1730,  the  Countess  snc 
with  mutual  and  joint  consent,  granted  an  ass 
last  mentioned  lease  to  William,  afterwards  Ej 
»nd  pther  heirs,  under  the  same  conditions,  lin 
irritant  and  resolutive^  as  were  contained  in  tli 
him  of  the  lease  of  Brechin,     Harry  Maule  h 
entail  of  his  estate  of  Kelly  on  his  son  Will 
heirs  therein  mentioned ;  and  the  assignment 
Panrqure  proceeds  on  the  inductive  cause,  * 

*  just  and  reasonable  that  the  same,  during  th 

*  above  written,  from  and  after  the  decease  of  t 

*  of  us  two,  should  descend  and  devolve  upon 

*  to  whom  I,  the  said  Harry  Maule,  have  pre 

*  and  estate  foresaid.-     The  deed  then  assigns  t 

*  that  for  the  whole  years,  terms,  and  space  o 
^  or  tack,  to  run  from  and  after  the  decease  of  t 

*  of  us  two,  to  and  in  favour  of  the  said  WiUia 

*  eldest  son  of  me  the  said  Mr  Harry  ilaule,''  I 
Here  I  think  it  essential  in  this  cause  to  rem 

never  was  a  tailzied  fee  of  either  of  these  lease 
of  Harry  Maule  himself  Tliey  flowed  from  tl 
ings  "Company,  4ind  contained  no  destination  of 
any  of  the  restrictive  clauses  of  an  entail.  He 
pation  by^the  Countess  to  himself  and  his  heir; 
and  tlie  taihsie  which  the  Countess  and  he  exe 
oh  Harry  Maule  himself,  but  on  his  son  Willii 
13  clear  that  Harry  died  possessed  of  this  lease 
Had  it,  therefore,  beai  a  truly  feudal  subject 
sasihe,  Harry  would  have  died  infeft  in  fee-si 
though  be  executed  an  entail,  it  could  not  be 


ow^ 


because  it  was  not  in  his  own  fa 


nothing  to  perfect  the  entail ;  whereby  his  son  e 
Ham,  had  two  titles,  one  of  apparent  heir  in  ft 
the'othor  as  disponee  or  institute  under  the  enta 
.  With  regard  to  the  lease  of  Brechin,  the  I 
titles :  1^/,  An  assignniciit  to  himself  of  it  in  fe 
Apparency  as  heir  to  hia  father,  who  died  holdi] 


Off      ^ijiRT  ox  s^iort.  ng 

pkj  for  he  never  conveyed  it  to  hinneif  under  tbe  fetters  f  Mar.  iwrf. 
ntaflj  and,  3/?>v'pie  EiVl  had  a  title  ais  1m^^  ^TTV'' 

in  the  tailzie  of  the  Icfase  executed  by  his  Ather,'  ai  aS- Maui<i ». 
mentioned,  on  the  6t«  June  1780.       '  '        ;    '^*"^®- 

Countess  died  in  1781,  so  that  the  leas^  o^  Brechin  j^^^^^J^^T  ^ 
need  then,  a lid  .being  for  pihety-nin^  years  afte^  her^.  '^^  ' 
is  yet  current  till  JfiSo.  Harry  Maule  died  in  June 
when  the  succ^Mdn  to  i^l  hid  heritable  property  (^ned 
eldest  son,  ^Villiatn,  aft^rw^rds  Earl  6f  Piittniiire.  And 
is  proper  to  premise  a  few  words  oh  the  la#  of  prescrip- 
The  act  1G17,.  c.  12,  introducing  the  positive  prescrip- 
ipplies  only  to  feudal  riglits,  and  reiquires,  as  a  title  of 
ption,  a  charter  of  the  lands,  annual  retits,  or  other  heri- 
with  the  instrument  of  sasine  following  thereon ;  or, 
no  charter  is  extant,  that  there  be  instruments  of  sasine, 
more,  on  rctours,  or  precepts  of  clare  constat,  I  pre- 
hat  all  must  admit  the  meaning  of  the  word  saisine^to  be 
jion-  Craig^  p.  237,  §  1,  writes :  *  Itaque  dominu8,post 
uituram  factam,  statim  plenam  possessionem  tradeife  tene- 

Hanc  no3  sasinam  vocamns,  Gallico  vocabulo,  quod 
mentnni  plenissimum  est  sasinas  a  Crallis  ad  Anglos,  ab 
Jis  ad  nas  defluxisse.'  Sasine  in  England  is  in  fact  and 
—in  fact,  when  corporal  possession  is  taken;  in  law, 
mmething  is  done  which  law  accoutiteth  sasine ;  John- 
DkL  voce  Sasine.  In  England,  notarial  instruments  of 
are  not  known  ;  and,  with  ourselves,  there  was  a  time 
DO  written  evidence  of  right  or  sasine  was  necessary  or 
sed.  The  superior  delivered  possession  to  his  Tassai  on 
ound,  in  presence  of  the  pares  curicty  which  perfected 
ssal's  right.  Afterwards,  nowever,  sasine  was  evidenced 
siting  called  hreve  testatum  ;  next,  instruments  of  sasine, 
ve  that  same  fact  of  taking  possession,  arose  into  use ; 
ccordingly  the  act  1617,  c  12,  makes  an  instrument  of 

to  be  absolutely  essential  to  prove  the  assutnption  of 
tsion, 

ipose,  tlien,  that  a  person  shall  take  sasine  of  his  lands 
\  all  the  world,  it  is  of  no  consequence  to  him  in  a  quea^ 
if  prescription,  unless  the  flict  be  proved  by  an  instrument 
inc.  But,  although  the  siud  statute  does  not  directly 
rehend  tackg,  the  spirit  of  it  has  been  extended  to  them. 
:ntly,  they  were  perfected  by  sasine  as  well  as  other  heri-. 
,  for  which  the  tack  bore  a  Warrant.  Biit,  for  a  long 
1  of  hypast  time,  sasine,  or  possession,  has  noi  been 
d  by  writing.  Still,  however,  sasine  is  neicessary,  that 
tbijtj&sion,  to  complete  the  tacksman's  right,  and  it  is  a  fitct 
^able  prtmt  tie  jure.  Such  is  the  taw  beyond  dispute, 
tacks  tliemselves  granted  by  the  York  Bttfldings  Corti- 
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4  Mar.  list**  p^^  |^  the  Countess  and  to  Harry  Maule,  are 
^■*nr*^    by  the  limitations   or  condition*  of  any  entail 

xx'^"i^.*^'  "^IJ^^MW^^  was  conveyed  in  feersiniple  to  Han 
auL.  .Kii..  '^gl^i^  ^\^Q  fce-gimple  right.     Th^%  to  Harry 

Lord  Crmgk^i^^^^'^^y^^^  ^^  ^i*  ^"  *°  fee-simple^  and  thee 

tisl  V  t^^-6iQ}ple  aUo.     Had,  therefore,  the^  be 

j[ec^  the  Earl  might  have  infeft  himself  in  then 

fHDitwiUi^tandiug  the  assignation  of  them  under 

in$^i3Qi^nt  of  sasine  would  have  proved  the  ta< 

instrument  is  not  necessary  \o  prove  the  §asii 

ap9n  these  tacks,  but  that  it  is  proveahle  prou 

^cac  to  me  that  ptissea^ion  alone  must  constitut 

tiye. title  to  them  or  any  other  tacks  ;   and  that 

IQ  .nec^-^ary  to  an  heir,  to  give  him  right  to  a  ta* 

by  aU  pur  authors.     See    Ersk.  B.  iii*  tit.  8, 

ther^ore^  proper  to  attend  to  the  conduct  of 

.  .^ards  Earl  of  Pan  mure,  and  observe  his  acts^  i 

under  ^liich  of  his  titles  he  assumed  possessio 

p)  see  whether  that  possession  vrss  adverse  or  i 

jrie  ;  for,  as  Harry  Maple  himself  died  in  the  fet 

.  these  leat.es,  his  son  and  heir  had  it  in  his  po' 

0iat  possession  without  its  being  necessary  to 

rigtit  pr  title  than  that  of  apparency, 

1.  The  injJuctive  cause  of  placing  these  tw 
entail  was,  that  Harry  Maule  had  entailed 
£elly  and  others  op  his  son,  and  it  was  most  j 
^hat  the  leases  should  descend  to  the  same  1 
jsame  conditions  ;  but.  instead  of  making  up  tit! 
fiev  the  entail,  Lord  Fanmure  made  ^ip  a  ti 
^mple  by  special  service  as  heir-male  of  provis 
•jine  to  his  father ;  and  it  has  been  finally  dete: 
Acquired  that  fee  simple  by  the  positive  prescri 
j^ntail  of  that  estate  was  cut  off  by  the  negati 
pauB,  in  this  action,  no  doubt,  includes  a  n 
judgment  of  the  Court  relative  to  the  estate 
d^aJHujHFibie,  and  the  bond  for  L.9000 :  but  it  is 
^uer^s  pascj  p.  }8)  that  the  point  is  final  as  to  i 
jJiEiposaible,  in  fair  construction  of  his  motives,  t 
>Sfhep  be  repudiated  the  entail  of  Kelly,  the  pri: 
;|Iie|lc2^es  were  only  ^n  accessory,  that  he  shoul 
ingjn^ke  the  entails  the  title  of  possession  of  tt 
aisp  expedited  a  general  ^rvice  as  heir-male  of 
yision  to  Iiis  father,  wherehj  he  could  take  up 
subject  m  heir-nialc  or  of  line  to  his  father^  c 
meat  had  not  passed*  With  tlic  view  of  makL 
these  leases,  he  had  no  use  for  any  service,  if  h 
seas  under  the  tailiieB,  because  he  wai  the  direc 
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herefore,  only  be  with  dfe  Tlewof  poMeasing  in  fee-  ^  ^^"^^  **2t- 
hat  he  used  the  service,   "  '        '   •"  '^'  ' 

ie  entailed  assignatTons  wtere  tejH  htetit;-  while  th&t  by  Jlj^^l^*' 

Hanle  to  his  son  of  the  lease  of  Breclmi  wa«  re<Sorded,       J_ 

3  the  assignment  by  the  Cbtrntess  to  HiwyMaule  on  z or i  ctwyr*- 
e  of  Panmure  in  f ee-simijfe ;  thev  wofe  pet  SttCo  record '  *- 
id  JIaiile,  the  agrnt  ibi-  the  fataoiW  ;  aitd^^nsequently, 
*  proceedings  must  haTetH^  ireH  known  and  aaeented 
ohn  Manic,  the  immedlitt^  yoiili^r*  blrodief  of  WiU 

bo  was  at  that  time  a  lawyer.     i  i 

I  the  year  1740,  a  peraoft  of  the  Mine  of  Nerah,  and 
hers,  intruded  on  some  of  th6  8iA|ect8  contabed  in  the 
Brechin,  and  the  Earl  rinsed  an  action  to  be  raised 
them,  concluding  for  damages.  \t  was  brought  into 
rifTs  court ;  and  the  Itb^t  nirrated  the  original  lease  to 
Maule  from  the  York  fitnldings  Company,  with  tUe 
lent  thereof  to  his  son,  the  Earl,  in  fee^simple,  dated 
oe  1730»  and  decree  was  obtained  on  this ;  so  that  here 
avowed  declaration  by  the  Earl,  in  a  public  court  of 
that  be  held  the  lea^e,  nnder  the  aBsignmient  to  him,  in 
pie  ;  and  it  was,  in  my  opinion,  an  act  of  greater  noto« 
lan  taking  a  sasine  of  a  feudld  subject  The  latter  is 
held  to  be  a  public  act,  but  it  i8,^in  fact,  generally 
to  few  ;  whereas  the  former  is  also  a  public  act,  and 
e  known  to  many. 

Vhh  respect  to  the  lease  of  Panmure,  ifce  same  course  ^ 

B  to  have  been  uken.     In  1749,  the  Earl  prosecuted  a 
of  tenants  before  the  Sheriff  of  Forfisir,  and  produced,  as  *^ 

e,  the  lease  to  the  Countess,  her  assignment  to  Harry 
and  bis  heirs,  and  the  SarFs  service  as  nearest  and 
heir  of  line  and  provision  to  his  father,  in  virtue  of 
he  claimed  right  to  the  Countesses  lease.  Here  was 
IT  public  act,  claiming  as  heir  of  line  to  his  fintber ;  for, 
le  Karl  possessed  on  the  entailed  assigihnent,  that  was 
le  which  he  would  have  produced,  because  it  cotiveyed 
a*^e  of  Fanmure  directly  to  himself.  No  doubt,  forty 
bad  not  elapsed  between  the  year  1740  and  1TO8,  when 
tion  was  first  brought  into  dris  CJoort  by  'the  pursuer's 
;  hut  I  hold  that  this  was  only  a  poblic  avowal  of  the 
n  which  he  had  been  possessing  ftom  the  death  of  his 
;  and  farther,  I  hold  that  where  a  mairlias  two- titles  in 
Tson,  the  one  limited,  and  the  other  unKtaited,  the  pro- 
tion  is,  that  be  possesses  on.. the  ratter  as  more  beneficial 
\\%tM  Iksides,  he  Ijegan  in  17tJ7'to  jgriait  leasea  of  the 
;t8  in  the  Panmure  lease,  in  contraventid*  Df  the  restrio- 
m  that  entail  •  f  v     '  • 

Tht  entailed  assignations,  prohibited  the  Eari  from  let- 
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4MaT.^M  ^mppixtmiiilkirwt^t^  them 

^  tifB»  Am  hisovH  u&  ;^  «id  oome^ntly^  jf  he  fa 

'^  iktemihishofitkif^^^^  b«re  gr»iifced  leai 

iM.biUitluU;  o£^Dim^i^    But,  in  174«, 

.    With  TCgird  to  Ae  8t^^  Panmure 

gMtitocl  iinsneomtt  iHcdcsy  all  for  <ft,  fixed  period 
1787  downwftoda ; .  mA  a^  Jale  as  1749  be  gi 
Craig  &t  nitieteen  years. 
.  &  TfaeEiil^tacmtQd'vaEioiis^eieds  relative 
and  fay  these  deeds,  wUch  areapecified  in  the 
Rgaroed  tlM  entnb,  and  aheoed  the  course  of 
Aat,  on  tke  wfaofe,  I  haiF^  no  aort  ;of  doubt  thi 
finmd  a  :aiiniber  <^  or^rt  acU  witli  relation  to  i 
fdamtoiy,  ht  the  most  diatinct  maaaer,  tbat  he 
aatatls,  kind  daimed  .to  hold  the  two  leases  u 
nghtt;  und,  oonsequently,  the  queetion  com^ 
Jietndy  bad  a  right  in  fee-simpler 
7.  NoWy  I  have  already  observed,  that  there  is 
4weeD  the  rights  to  the  iwo  leasee.  Of  the  lei 
die  Earl  had  an  assignment,  to  himself  in  i 
doabty  there  was  .an  assignment  dated  two  da; 
Jifaa  sakna  subject  under  xintail ;  and  it  is  quite  ii 
the  heirs  of  tailaie  might  have  compeUed  Us  I 
weea  under  it ;  'but  it  was  eotopetent  to  the  Eai 
£il  or  not)  to  use  th^  asrignmeK^t  in  fee^imple* 
dbTarry  Maule  ezeculod.the.laibded  assignmen 
All!  powers  of  reser¥ation»  and  had  no  eflect  till 
.  idid  not  assign  the  lease  to  himself  under  the  clai 
iMioontinued  to  hold  the  subject  in  fee-simple ; 
also  competent  to  the  Earl  to  tidce.up  the  &ul 
Jin|g,.aiid  he  aerred  himself  as  such  to  his  fathe 
«ppem-,  boweveiv  that  bo  used  bis  Bervice  &a 
lulK  6m  the  lease  of  Btoechini  for.  he  rested  his 
aignment  to  him  in  fte-simple  by  his  father. 

With  B^acd  to  Panmure  leasot  the  fact  is 
Tent.  Harry  Maule  had  an  assignment  to  it  i 
steady  under  the  reaerratioa  of  her  own  liferent 
4lK>ttgh  both  j<Hiied  in.  the  assignment  to  Willie 
other  heirs,  under  the  conditions  of  an  entail,  i 
person  of  Hacry  MahIo  bimstif  wns  in  no  way 
a^igttMion  wiw  not'ta  himself  but  by  him  to 
conaequiently)  aftor  the  Countesses  degth,  he  1 
the  leasorof  Fownuffo  hi^  hor  Liidvship's  assigi 
that  he  possessed,  aiid  died  in  t^e  fee-siniple  of 
firom  the  legal  proceedings  in  dm  sheriff's  court 
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mg^m  hk father  iwbrir^ab and  of  Inie;:  i  if  Jber iMwyi  J   _  w^ 
i4  kiir  ii|^)on  t&v  tailttey  he  had  ^o;n«#d  Ar  anrsa^ij^^ 
Rw-fa#  w«  the£re(9tdispab€6iit<the^]itBii    Itf  tbmii      „.^ 
Kp^ears  to  me  JKichictly  ddii^,  ihil,  »  hMie^^i^ift^^Vii^fe^ 

in,  he  took  right  to  h  xmiet  ^Ae  aarigfuaent  to  iakk  4tt^ 
i^«K«0i£Nsd  by^lhr  fitdter-,  attd  w to  tHeicwe  df  Fan^ 
w^tf^n  «8'i»  the  eatiae  (^  Kdly,  the  fiaf  1  loted  M  heie 
ftlter  in  ftei^impk^  md  thd^t  he  Aid  so  mth  tbetsohsenl 
only  brother,  John,  because  i^  that  tiaae  the  ktterwai 
Bjuiv  waa  emfldyed  afeia'oouael  finr  his  brother,  and  aiust 
teen^BOgtiiimt  of  all  die  tiToeeeduigB. 
» tMt  a  derided  point  that  the  Earl  ttequoed  the  estatei 
Hy  and  BaHtttabie  by  pEesetiption,  fbuiEided  •on  inveatk 
imeotiu  fte-sim^;  and  had  die  leaaes  been  ausoeplitM 
ieNilin«,  die  same  jisflgmeiit  must  haVe  been  oit^ 
I  to  fh«ni.  But,  as  infeftment  ooold  not  be  twen  on  tto 
'Yhe'  Ckmrt,  by  a  iniriority  of  one  vote,  but  hot  a  »Ms)Oii^ 
opinions,  (for  the  then  Lord  President  gave  his  ofrihio* 
tet^ay,  but  there  not  being  an  entity  <^  Yot^s,  ho  had 
A^Medr  that  there  was  no  acquisition  by  die  positive 
t]^tty  «nd  that  the  entailed  assignations  were  not  cut  off 
MCie^ve^j^resit^iptkm  ;  as  th^  h^  that,  «s  th&dt  Ind 
(^Myiinie  pOBsesm^  by  Lord  Fananre,  there  was  a  nM 
td(i^|W^«m  c^fcd^tf  in  the  heiis  sidxitituted  to  his  LwA- 

ire  were  only  six  of  the  Judges  who  voted  on  this  ocoi^ 
d»  «&ef  three  who  were  presoit  were  non  limtet.  And 
A  Jod^gment  was  thut  pronounced,  with  only  three  out  of 
br  k,  ^without  the  facts  being  disclosed  whieh  we  now 
m  leedrd,  I  may  safely  say  that  it  was  not  fblly  const. 
}  ami  deserres  to  be  seriously  reviewed. 
9  question  is,  therefoie.  Were  dM^se  leases  acquked  ih 
dple  by  the  positive,  and  were  the  entails:  cut  off  by  dn 
rt  prescription,  as  well  as  die  tailsies  of  Kelly  and  BaL 
5  ?  And  into  thh  enters  not  only  the  poSMof  non^  tuifeM- 
tf^i  bbt  whether  the  prtscripdon  was  suspended  by  the 
itj^ofthepursuer^s  &theraiid  hisowtti  '  ^ 
tnls  last  Ivirill  8^  a  ftw  woids  firsts  tecttuse,  if  there 
vuspeoHon  of  presciipden,  it  isumeoeBsasyto  nodeedbe 

Mllalidiirwasbestfswed^  atid  much  ingenious  ^rgmneHt was 
If  theeoonsri  ftr  the 'pursuer,  in  Mdertoprot^  diat  tbe 
ley  ef  tebstitutci  heirs  of  tathde,  though  not  immediatoi^ 
titM  «b  tfttoeeed^  mitat  be  deducted  fiom  the  years  of 
^^tMiiiii^ if  i*t|  enr,  it  is  not  the  fault  of  ^the^miMeirs 
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tii£.9l^^c^(iilig^yAi^dr  mbW  ibly  performed  their  duty. 
ly  corisidensS  'all'ffae  ca^es  referred  to,  and  i 
niatii  tfikt  it  Is  not  now  an  open  paint,  &m 

_ir  "idf  tHeii  ftlloWl  to  be  sc«^^       nay,  the  argu 

^^^^^^^t'sraethttr  tTl^  i^  of  even  the  heir  next  in  t 

^^^^*^  Bttt^dW  And  I   confess  that  I 

IdtSt^.^d  tmit  dde  by  the  ingenious  reasoning  th< 

liU  Sir  lUy  €anipb(ell.     1  think  that  it  has 

decided,  both  here  and  by  the  House  of  Lords* 

procedtlrb  in  this  very  case  in  1783.     I  under 

be:di9puted that  the  pursuers  father  was  bom 

by,  if  his  minorrty  could  have  been  deducted, 

have  been  preiscnption,     Harry  Maule  died 

iffaich  tin  178^  there  had  elapsed  only  forty-e 

that,  if  his  minority  had  been  deducted,  twei 

only  Temained  behind.     But  Baron  Maule  wa^ 

diii^Iy  next  to  the  succession  ^ho  was  of  age 

period ;  and  die  Court  founds  that  prescriptioi: 

atd  native,  extinguished  the  entails  of  Kelly  ; 

and  this  Was  affirmed  in  the  House  of  Lords. 

the  case  of  Bai^any ;   if  Mm  Fullarton  could 

tancy  against  Sir  Hew  Dairy mple*  she  became 

taihsie  entitled  to  succeed  to  the  estate*     This  ( 

had  no  title  to  pursue,  owing  to  Sir  Hew's  righ 

ed  by  prescription.    Bej^ond  doubt,  if  her  mino 

been  deducted,  there  would  have  been  no  pre 

when  the  jud^ent  of  this  Court  was  carried  t 

LoAls,  they  d^  not  repudiate  the  principle  tha 

oilly  of  the  heir  immediately  entitled  to  succee 

flhicted,  but,  on  the  contrar}^^  recognizing  that  ] 

Bight  Honoorable  House  said  that  this  Court 

the  point  without  trying  it,  that  Mrs  FuUartc 

heiress,  or,  in  other  words,  whether  there  hat 

tancy  or  not,  through  which  she  could  be  thi 

And,  aecordingl^,  they  remitted  to  this  Court  to 

Imw  far  the  merits  of  the  cause  involved  the  t 

y^dM  so,  and,  on  the  whole,  rejected  Mrs  Fu 

Which  was  idso  affirmed  on  appeal.     I,  tberefori 

pbiht  as  finally  decided  ;  and,  therefore,  that  pn 

mVenin,  imless^it  can  be  held  that  there  was 

<:i^f^ron't!he  part  of  the  pursuer's  father. 

'  tf&^j  yhe!ntei%is  doctrine  of  non  vah-ntfa  agi 

haHf'beentdten,  1  profess  myself  utterly  unabJ 

though  I  haVe very  often  attempted  it;   sure  1 

not'deriv^irolh  atiy  of  the  statutes  relative  t4: 

nrifh^  db  IHhfekB  (bunded  in  expediency,  not 

deductibii. '  What  is  meant  hy  a  non  rakntia 
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Do  not  the  statutei  all  require  p^pce|i]ble  i^A  ^V^P'^fFr^^^!^'  iPS^ 
ossession  as  an  ingredient  for  the  posftive^  and^  1^  iqcp    ^^ssT^tps^ 
^  of  obligations,  that  document  he  Ullcen  on  tlienu  itf^^'^^^l^vic,;  m 
1,  intemiption  alone  an  object  ?    Caait  be  said,  tl^atjt^     "^^     > 
acting  ni?n  f;^^^w  ^^^^  P^^^P^**  ^8  iiUeCTUple4  ?rr^^ 
y  it  cannot.     AH  admit  thatj  in  the  positiTe  |)i^i^ip,^r^^^^^^^ 
:Te  mlist  be  interruption;  and  the  same  ^i^nist  Wa4i4^- 
ie  negative  prescription  of  almost  a}lobIig^tioi^.    J[f  A 
b  not  a^k  payment  of  principal  pr  interest  o^*  ftbon^i^ 
&  or  moveable,  for  forty  years,  Jfke;  )prUlJo8e  the  fJbligar^ 
ut  it  may  be  said  that  in  these  cas^  he  acts  cum. f^ 
Suppose  that  A  B,  owing  a  debt  of  LJOOO  to  C  D» 
i  bankrupt  and  leaves  the  country^  what  effect  will  any 
lave  aguinst  him  at  the  instance  <tf  C  J}»  eiccept  to  ill- 
prescription  ?    Would  your  Lordships  hold  that,  if 
■eturned   after    forty  years,    the    debt   was    not   pfCr 
because  A  B  was*  nan  valens  agere  ctitn  ^0ctuf   Cer- 
iot.     My  idea  is,  that  the  fiame  applies  to  tailzies  as, 
bonds  I  for  by  an  action  be  can  have  it  declared  that 
ue  h  ia  existence,  and  forms  the  title  of  possession  ;  and 
s  admitted  to  be  necessary,  where  there  is  avowedly  an 
possession. 

well  aware  of  the  cases  of  Welsh  Maxwell  and  LtttrtSr 
Blanerne ;  bat  I  do  not  consider  them  to  contain  any 
>n  to  my  ideas.  The  Court  in  these  cases  did  not  tliat 
ainions  on  iton  valcfdm  agere ;  on  the  contrary,  they 
t  that  there  was  no  occasion  for  an  action  at  all.  They 
at  the  entails  were  the  leges  feudi;  that  the  heirs  *rere; 
to  m^kc  these  the  titles  of  their  possession  ;  that,  while 
d  nothing  to  the  contrary,  they  were  possessing  on  these 
;  and,  as  prescription  had  not  run  After  they  made  up, 
n  fee-simple,  the  Court  found  that  prescription  was  not  ^ 
ble. 

,  as  I  have  already  observed,  had  the  hars  under  t|]ie]9e 
possessed  for  forty  years  under  unlimited  titles  without 
ption,  all  must  admit  that  they  would  have  been  secured 
positive  prescription,  as  well  as  the  negative,  in  a  fec^ 
holding.  Now,  what  are  the  fincts  in  tins  case?  I 
for  I  have  looked  into  the  pleadings,^  that  they  were 
Diight  forward  in  the  action  decided  in  1782,  ai^d  for 
St  reason,  that  they  were  not  considered  to  be  necessary, 
1  know  that,  although  leases  were  in  old  times  /oUo.wed 
bftment,  the  practice  has  for  many  years  past  bee^.  dis-> 
ued,  and  that  possession  on  a  lease  renaers:i|  9  xeidX 
both  in  the  persons  of  the  original^ lessee,, \ai^  of;hia 
and  assignees.  Lord  Panmure  then  had  no  of c^oa  for 
nent ;  he  could  not  take  saline  on  these  leases,  there  be-* 
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Maule  ^■ 
Lord  CHngU^: 


4  U^  IBM.^  i^ii<^MrttftiM^fifr  it  He  hnA  dlfTerent  titlat'1 
fet^  tibBf&ifw^i  ^i  the  question  is,  On  whici 
he  poo^etii^cIF  fblr  possession  on  a  lea?e  is  sj 
die^el^irt  been  lia  evident^  to  the  oontrary  oi 
Hftvhig'BoisseBSiri  on  the  entails^  I  ritther  ihiok  i 
Wc^Mi  Maxwell  does  not  apply  ;  for  I  hold  it 
iriiere  a  pere^a  hMs  two  titles  which  are  th 
A&  posiltte  ptiettertption,  the  one  limited  and 
Qtiled^  ht  is  entittled  to  impute  his  possessio 
NWf  ih^j Earl  of  Panm lire  had,  by  right  of  st 
aa  good  ft-rigbt  to  the  leases  as  he  had  bj  the  1 
tjons,  or  aa  h^  liftd  to  the  estates  of  Kelly  ini 
a^rviee^and  infeftnient,  and,  therefore,  might 
aesrion  to  bis  right  by  Buecession;  whereas, 
WeWi  Mat^elly  he  required  infcftment  in  fee 
bia  prescriptive  title  to  cut  down  the  eiuaih 

leet  bom  the  facts  which  I  have  detailed^ 
aod  e&cb  open  ndterioua  acts  in  a  court  of  justic 
tber  next  heir  to  his  Lordship,  who  was  then  f 
acta  were»  in  truth,  more  notorious  than  his  t 
^^  conveyimoe,  and  which  openly  avowed  a  po 
to  the  entails,  that  from  the  death  of  his  father 
Paamtire  took  up  every  right  descending  frt 
simple^  I  hold  that,  when  these  public  de 
made  of  his  title  on  which  he  meant  to  posse: 
a&  nracfa  called  on  to  compel  him  to  possess  on 
be  Vftts  bound  to  force  him  to  possess  Kelly  and 
ibe  ttflsies  thereof.  Sasine  of  these  in  feesim] 
for  positite  prescription  ;  and  possession  of  th 
afoWed  fee-simple  right,  became  also  the  title  f! 
seriplioi^  as  to  tbem  ;  and  no  interruption  bav 
bis  Lordship  acquired  right  to  these  leases  ii 
ihuch  as  he  did  to  the  landed  estates  of  Kelly  i 
9aiAi  ibeielbre,  the  defender  should  he  assoi 
bMRch  of  the  action  which  relates  to  the  leas 
#iifil  Breefain. 

•I  %fik^  no  notice  of  the  plea  that  an  entail  of 
granted  wtihout  cmrsent  of  the  landlord,  who  i 
iOM^  deeds  ef  ^bis  tenant,  because  I  think  there 
kAiiesfork.  The  landlords,  the  York  Biuld 
wfaile>  they  bjriidf  Ae  property,  made  no  objectioi 
aticl  after  Lord'Panmure  himself  became  tlie  pi 
ari^eeta  UHider  the  lease,  he  could  not  have  obj( 
laHs  of  tjbeiM,  because  he  was  heir  of  the  entail' 
bOdUd  to  iyiptetneat  his  deetls. 


Lard  CorSm 


'fjord  CdreftrtO^-^SiDcc  ever  my  altentior 
this 'calie^l  haw  considered  it  to  be  attended  - 
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;  the  point  of  prescriptioD,  and  on  ho^^iIImi;  point;  >  fea^  ^Mmr^JSf^- 
I  plea  nf  minority,  I  agree  with  tbfl  nuggvij^  of  ywi    *  -f'  '*- 
ps.     I  hold  that  that  question  is  «o  Icpigeropen.    :    ^  *MalIl^*!!  i!  -i 
the  plea  of  prescription,  the  dilScul^  arisef  fiofn  tbil  '  " 

aince:     The  framers  of  the  statute  1617,  w}ikm^ibpi^Lt^^{:^t^  , 
ed  the  positive  prescription,  had. dearly  aotfaiiig  iiiA<w«e. 
t  feudal  rights  where  there  is  a  title  hv  in&ftniMit,.  «faii* 
,  written  mstrument  containing  the  lisiiiatioiia  of  %l^ 
hich  is  renovated  on  the  entry  «7f  every  heir,  et  wpUee* 
ngidar  successor-     But,  in  practioe,  the  statute  bee- 
;ended  to  tacks,  rights  of  teinds,  patarQuegVi  ice.-  wbidi 
droit,  or  may  not  require,  sasine,  and  wberei  of  cobwcs*  ■ 
there  i^  no  renovation  of  the  title.  .  But  it  ia  seairoely. 
to  apply  tlie  principles  establisbad  in  the  one  deae  of' 
1  the  other  class.     Tliis  is  the  esiie  with  regard  to  tte  • 
f  of  prescription  on  a  double  title^*-a  dectrine  which 
en  rise  to  so  much  discussion  for  nearly  a  century. 
I  to  feudal  rights,  it  is  intricate,  and  involves  nice^  die» 
s ;  but,  when  it  is  applied  to  rigbtawhidi  tranfimtwilh« 
ftment  from  the  ancestor  to  the  heir,  the  analofi^  ia  SO' 
lictory  that  it  cannot  be  relied  on,     Thia  ia  Ine  vny 
unoe  in  which  the  application  haa  been  atteropted, end' 
no  precedent  to  direct  us;  tor  thedeciaiona  in  tbep<re^ 
stages  of  the  cause,  in  1782  and  18l7,  being  diieotl^ 
Dce,  neutralize  each  other,  and  the  point,  therefore,  le* 
liite  open.     If  the  question  here  had  Qccun^  with  re-^ 
a  feudal  subject,  for  example,  a  feu- disposition. on. wbieh' 
1  of  Fanmure  bad  been  infeft,  I  would  have  agveed  with: 
ord  which  has  fallen  from  the  chair ;  but  tbe  whole  di& 
lies  in  the  circumstance  that  tbe  subjects  in  dispute  eve 
in  which  there  is  not,  and  cannot  be,  a  title  by  infeft* 


It 


inderstand  the  matter, 
ctrine   of  double  title  in 


ia  necessary  to  beginiwiA- 

^„,„_   __    a  feudal  subject*     Sappose 

a  to  be  infeft  in  a  landed  estate  in  fee*fi|imple,  OQ  a  eniuu 
limself  and  his  heirs  whatsoever,  and  that  nie  enn  entevs 
ssession  on  apparency,  tliat  is,  wldiout  renovating  the' 
m  that  case,  he  may  plead  his  father's,  titl^joiped  witlki 
I  possesion,  to  create  a  prescriptive  rig^t  egejust  any 
iming  a  better  right  than  his  father^  pn  wbp!f«.title'lfte-' 
This  was  decided  in  CaiLcbeon  v.  S^nsey  in.l79l^ 
ry  the  case  :     Let  the  father,  as  before, rbje  infeft  io-fter 
,  and  then  suppose  that  he  makes  apersqnal^cWedof.eii* 
a  difierent  series  of  heirs,  fenced  writb  ixrit99]jt.andrea9u» 
clauses,  bis  eldest  son  being  the  fisst  ineosbeV'^  taUeievK 
i  caae,  if  tbe  eldest  son  enters  inta  possession  without: 
;  upa  title,  be  could  not  found  oii;hievfiilbbtt^'albeMi«iple 
Lid  his  own  possession  to  cut  oif  the  personal  deed  of  eo- 
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4  Mmr>  ia£>.  «tfil  To  do  ihm  eflbctinnjEt  lie  must  have  i 
p^xson,  or,  at  least),  there  must  be  a  title  adi 
pendent  o^  his  fiither^i  title,  to  which  he  ca 
session.  If  it  be  a  title  in  his  own  person,  i: 
qaenoe  although  it  be  completed  by  service  oi 
constai  to  his  &ther ;  fot»  after  the  lapse  of 
period^  there  is  no  room  to  logk  back  to  the  n 
feftment  If  he  has. an  infeftment  iu  fee-sii 
of  his  fiidier*s,  and.forty  years'  possession,  b 
statute  1617  requires.  On  the  other  hand, 
independent  title, .  it  will  not  avail  him  thouj 
cnbe  his  possession,  by  the  most  uQequivoca] 
therms  fee-simple  infeftment,  iu  contradistinctu 
deed  of  entaiL  Prescription  is  prevented,  nc 
of  any  quality  in  the  poAgession.  but  from  the 
title.  The  personal  deed,  which  qualities  h 
xoent,  is  the  lex  fetidi^  untU  prcscriptioa  has  i 
ferent  from  that  infeftment. 

in  the  cases  of  Mackerston,  Kirkness,  the 
ton  V.  Douglas,  Leslie  Grant  v.  Gordon,  . 
penny,  and  in  every  other  c&se  in  which  a 
^tail  was  found  to  be  cut  off  by  the  positive 
session  invariably  proceeded  on  an  infeftme: 
the  infeftment  of  the  maker  of  the  personal  di 

On  the  other  hand,  in  circumstances  pr 
every  respect,  except  that  the  heir  had  no  fi 
found  upon  except  the  fee-simple  title  of  the 
tail,  it  has  uniformly  been  decided  that  prt 
ran.  That  was  the  Mpedea  Jttcti  in  Welsh  y. 
Maxwell,  and  in  Balfour  x;.  Lumsden.  In  t 
the  poisitive  prescription  was  not  so  much  as 
second,  it  was  pleaded  and  overruled  ;  and  it 
that  the  judgment  did  not  proceed  on  the  gro 
had  not  de. facto  ascribed  nis  possession  to  tt 
in  the  ancestor,  (in  the  case  of  Lumsden  h 
the  most  unequivocal  manner)  but  on  the  gi 
was  no  double  title— that  is,  no  title  unqaal 
Bonal  deed  of  entaiL 

These  principles  are  settled  in  feudal  rights 
we  must  apply  them  to  leases ;  and  here  the 
Take,  fer  example,  the  case  of  the  ramimre  1 

I  admit  that  a. lease  is  a  good  tide  for  the  ] 
tion,  for  so  it  has  been  fixed  by  many  decisic 
trary  to  the  spirit  as  wdl  as  the  letter  of  the  st 
so  also  is  an  assignation  to  a  lease.  Now, 
had  an  assignation  ftom  the  Countess  of  Fann 
in  favour  of  himself  and  his  heirs  whatsoever,  \ 
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is  ion,  undoubtedly  could  pMd^^Ktiwn'^sses^ian  bn   *  5f ar.  litta. 

ispiatioTi,  to  fluppurt  hia  right  aglihist  atij  on^  daiming      "^'  i  '— ^  ^ 
right  than  his  f^ithcr's.     But  cotild  he  plead  his  pos-^^*^  **•       r 
ag  heir  wider  that  a^?*ignaeteii;to'cit  dbwii  faiB  fatherV^^" 
f  the  lease?    I  think  natff' be(^$e,  if  he  could;  he  r,^>^^» 
e  in  a  dincrent  atid  better  Bituatidn  taaU  the  neir  of  a  Wm.       "  "^ 
t;  for,  as  we  have  jun  noir  Seen v' if  thte^  grant  from  the  ; 
3  to  Harry  Maule  had  bt^ti  k  feu  ittstead  6f  a  1ea>ieV 
fion  cmild  not  hare  run  aj^inet^the  etitaU.     iTke  de« 
therefore,  is  attempting  to  i^ply'a  ptineiple  is  ihiil 
ch  does  not  apply  in  a  feudCaf  rigfct'    He  receiires'  no 
from  the  decisiona  on  double  title,  *  They  are  directly* 
him.  .  -.  .-    . 

perfectly  aware  of  the  differenee  betwleen  a  feii  and  a 
amely,  that  the  heir  of  a  fbu  remains  in  tipparency  till 
iletes  his  title  by  infeftment,  whereas  the  heir  of  a  lease 
no  infefbmentr  niortuus  sKmit  vivum,  Biit  this  does' 
ear  to  me  to  solve  the  diflBcttlty.  The  statute  1&17 
a  written  title  as  the  foundation  of  the  positive"' pres* 
The  decisions  have  ^xed,  thkt,  if  a  personial  deed  of 
to  be  cut  off  by  the  positive  prescription,  the*  written 
St  not  be  the  title  of  the  maker  of  the  entail:  If  a 
PS  not  afford  an  opportunity  of  creatliig  m  independeht 
very  transniisgion,  as  a  feu  does,  the  necesisary  infei'ehce 
\  tnat  when  it  is  tiot  so  credited,  there  i^'nb  room  for 
tion  ;  I  mesn  that  application  of  prescri|>tion  which  te- 
double  title.  Though  the  heit  is  in  apparency  in  the 
e  he  hm  a  veBted  riglu  in  the  tease*  lie  is  exactly  in 
e  situation  in  both  cases,  iii  so  far  a^  written  title  is 
!d.  In  b^th^  he  mun  hare  an  iulverse  title  to  that  of 
2T  of  the  efitail,  otherwise  he  can'take  no  benefit  from 

iteieir 

ild  lie  anomalous  to  ho!d  that  the  positive  prescription 
i]y  to  he  extended  to  l?a«es  which  do  tiot  fall  within 
iew  of  that  statute,  but  that  a  person  acquiring  a  lea^e 
ription  should  be  placed  in  a  «inuch  more  favourable 
I,  namely,  that  his  poHsesst on  alone  should  wbrk  a4 
bath  possession  and  title  in  the  case  of  a  feudal  6ub« 
his  wonld  be  a  violation,  not  an  extension  of  the  sta* 
wuiikl  be  to  dinpcnse  witli  a  written  titfe  altogether, 
by  the  statute,  is  essentially  I'equisite.  '  Therefore,  in« 
of  Panmure,  I  am  of  opinion  tliat  there  was  no  title 
1  the  positive  prescription  could  run  to  cut  off  Harry 
entail  The  Earl  of  Panmure  could  possess  only 
iaule's  assignation  to  him.  I  lay  the  t!d|mlttl^out  of 
!in  entailer.  She  had  diverted  liewelf,^ 
Urn  intec  iimpli?  to  Harry^  Maule  pfti 
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4  Mnt.  i^  imB'wmA^iM  the  wtail,  it  was  bnly  from '  ocmrtei 
"^^  tdial^vofih  ptoties  wen;  now  desirocts  tlmt  the  eni 

^_  /.{iBi^tlie^OMe  lb  dtfferent  ae  to  the  Br^hm  !ei 
Lr^r/j  roirtfte  V  iifltve'2i<A'OiiIj''the  le«fle  b}*  the  York  Buildinj 
Harry  AUulei  «jid  his  entailed  assignation  of  tl 
Barl  of  fFaaapmirv  and  a  series  of  substitutes, 
fnavioua  assigmitioD  by  Harry  Alaolc  ta  the  Ea 
iiL&?iisimpleit  Tills  IB  a  separate  title;  it  is 
iHarrjf^  'Alaiiie^fi  tidk ;  and  1  eee  no  rea^n  wl 
V«iM.itt^8boiild.not  prescribe  upon  it  to  the  ej 
dowa  the>8^b4eq^ent  entail)  in  the  same  mam 
MaCdcmgaliinf  the  M  ackers  ton  case,  prescribed 
feftmeafittOr.cttt  down  tlie  entail  subsequently  e: 
fiiiAer.  '  If  ha  did  ascribe  his  possession  to  it«  j 
#f  ffllc^  aS' to  which  I  shall  speak  immediately, 
fiim^  right  would  be  completed. 
^  On  the  ppint  of  title,  therefore,  I  am  indind 
linctio&  between  the  leases.  I  think  there  was 
m  the  case  of  Brechin,  but  not  in  the  case  of  P 
Thcf  negative  prescription  depends  in  this  a 
tive.  If  th«  positive  was  running,  there  was  a  \ 
dft  the  part  of  the  heir  of  entail  to  interrupt  it. 
^tiTe  woa^not  ruDning,  there  was  a  non  vcdenii 
proved  in  the  very  learned  and  able  argument 
vVelsh  Maxwell)  which  was  sanctioned  by  tha: 
by  the  decision  in  the  case  of  Balfour  and  Luni 
;  A  doubt  has  been  started,  whether  the  disti 
pevsonal  and  feudal  rights  should  not  prevent  pi 
applying «o  the  case  of  Brechin.  In  the  former 
the fssignee  represents  his  cedent,  is  bound  by  i 
takes  the  right  iantnm  ei  tale  m  it  was  in  the  c^ 
Ufiedby.all  tber  eonditions  which  he  chose  to  adj 
ihety  ibat  in  the  cajje  of  morth  cmtMi  and  gra 
|ion»  it  is  of  ©Of  consequence  whether  these  con 
Aained  inone  ormany  deeds.  This  would  leai 
Cince  ihiat^  the  fee-jiimple  assignation  to  the  Ei 
ipmstibequfllified.by  the  subsequent  entail.  Uj 
IQ  tnie  wiibin.iAe  years  of  prescription  in  the  c 
lightag  tiand^dic^  same  thing  would  hold  here  tl 
jacfe  wei^  feudal,  because  the  Earl  of  Panmure 
fatheivan^iwaa  bound  by  all  his  deeds,  Bm, 
where  the  piMaiti]^  preseiiptioo  applies  (and  it 
case^ofia  lease,  thou<^r)]  quodammodo  a  perfK^nal 
fon^  yeiirs  have  clapi^ed,  tlie  right  of  the  repres 
as  gfiod.  as  the- right  of  the  singular  suceessoi 
wlieiit  his  right  is  completed  by  prescription,  is 
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ds  of  hia  author,  and  bjrtfaeqMhitr^  ind  amborift  *'^^^  *^^ 

So  far  from  taking  the  nght  taittum  et  kde^  !&/ lease  ^^    Vnr*^ 
f^/i/f  potestnkm^  when  so  confirmed,  is  as  g<w>i  a^^^^Jj}^^'      «< 
om  tlie  proprietor,  as  ha«  been  decided  in  frgre&fiiinbnjr      ..  ^^ 

On  the  eame  principle,  a  revoked  lskae(i8.i  se^(gqod  k  lotH  lore. 
•  prescription  as  a  revoked  tfaarter  or  disposittiiA.  ;  •  i  ',    house. 
ap&  the  view  which  I  haV'O  takeb  majr  .spficBfe' too  triiu 
t,  though  it  were  erroneous,-  Ishould  andre-at  tbeisom^ 
ion  on  the  grounds  stated  by  Lord  Medwyq.     Wbere 

an  obligation  to  possess  on  a  fettered  ri^it^law  will  .  ^  ,^  ^ 
resume  that  the  party  possessed  cqi  one  that  is  unfetter- 
other  words,  that  he  acted  contrary  to  his  duty;  tha 
ptba  is  exactly  the  reverse.  If  he  inaintains  that  he 
^d  on  the  uufetterred  right,  the  burden  lies  on  him  to 
at  he  did  so.  Now,  what  are  the  facts  as  to  the'  Panninre 
I  see  no  evidence  of  possession  on  a  fee-^imple  title  till 
[  within  the  years  of  prescription.  It  is  true  that,  in 
Flarry  M&ule  produced  the  tee-siniple  assignDation  from 
intess  in  a  muitiplepoinding  against  the  York  fioilding^ 
ly.  But  that  was  his  own  subsisting  title  at  the  time, 
of  course,  was  not  affected  by  the  mortis  causa  assigna-' 
hia  son.     This^  therefore,  was  no  act  of  possession  con-, 

the  critaiU  which  was  not  to  take  eifect  till  his  death, 
ticeedings  in  that  process^  therefore,  must  be  laid  out  of 
Neither  is  the  Earl  of  l^anmure'^s  general  service  of  any. 
lence*  As  to  the  lease.*?,  it  was  quite  inept ;  they  vest- 
re  the  service,  and  they  are  never  mentioned  in  it     It 

a  service  as  heir  of  line  only,  but  as  heir  of  line,  heir-. 
id  heir  of  provision, — a  proceeding  to  catch  every  heri-. 
^ht  that  might  chance  to  be  in  the  ancestor  not  clothed 
teftmentj  except  the  lease,  to  which  it  could  qot  p06si« 
ly.  ^  •      •,.         •     ' 

tme  that  Lord  Pannuire  did  grant  one  or  two  trifling 
^r  nine  or  ten  years  certain,  instead  of  the  period  of  his^ 
authorlHtd  hy  the  entail.  But  that  cannot  be  consider- 
repudiation  of  the  entail,  or  evidence  of  an  intention  to. 
on  feesiriiple  right,  They  were  not  subject  to  ehal-, 
mlesj*  he  had  died  within  the  ten  years  ;  and'ifhe  bad 

0  irritancy  could  hsive  beep  declared  ;  the  leases  vould. 
en  ri^ueible,  and  tlie  tenants  would  have  had  to  recur, 
yer^onal  warrandice  of  Lord  Panmure*     But  a^ebdtra- 

of  this  kind,  if  it  can  bie  called  a  dontrav^entiQA,  is  a 
whicli  few  heirs  of  entail  hesitate  to  indulge  ih.     It  is. 

1  with  no  danger,  and  is  often  au  act  of  behtficial  ad-, 
ition.  There  is  no  other  act  having  the  leasit  appear- 
an  intention,  on  the  part  of  Lord  Panmute,  to  coptra- 

kod  far  lesg  to  repudiate^  the  entail,  do9^  to  the  year  v 
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4  *^Ut.  1829.  1749,  that  Is,  far  within  the  years  of  prescript 
~^  undoubtedly,  he  did  attempt  to  shake  off  the 
pursuer's  father  brought  his  challenge  in  178' 
On  the  other  hand^  there  is  evidence  as  to  1 
that  William  Maule  did  ascribe  his  possession 
title  as  early  as  1740,  when  he  produced  it  in 
Neish  and  others ;  and  he  maintdned  his  p 
title  exclusively  for  the  whole  prescriptive  pei 

Lord  JUomq^,  Lord  AUoway, — The  opinion  so  well  de 
chair  has,  in  general,  expressed  bo  entirely  xht 
tertamed  on  tne  subject,  that  I  did  not  mean 
But,  as  two  opinions  have  been  delivered  quit 
Lordship^s  opinion,  I  shall  beg  leave  to  say  ; 
those  views  which  have  been  brought  forwai 
brethren,  and  for  whose  opinions  1  entertain  i 
ble  respect. 

As  to  the  opinion  entertained  by  Lord  Bal 
words  will  suffice.  It  is  clear  and  consistent 
just  comes  to  this,  that  in  this  casc  it  was  imp 
Could  be  two  rights,  one  in  fee-simple,  and  th 
or  entailed,  because,  leases  being  personal  ri 
Harry  Maule  could  take  up  the  fee- simple  ri 
ing  bound  by  the  restricted  or  entailed  ridits 
preceding  rights  had  been  absolutely  qualirtei 
liam  Maule,  afterwards  Lord  Panmure,  must, 
death,  have  instantly  possessed  upon  the  last 
which  necessarily  qualified  the  first  or  iec-simj 
Ao  other  title  of  possession.  In  short,  this 
come  to  this,  that  leases  being  personal  right 
Alight  be  entailed,  yet,  fipom  their  very  natui 
no  means  by  which  an  entailed  or  restrictc 
worked  off  by  prescription,  as  in  feudal  prope 
could  be  two  distinct  rights,  and  where  pos 
one,  or  unlimited  title,  for  forty  years,  might  c 
tailed  or  restricted  title.  Indeed,  his  Lords! 
occurred  to  any  other  Judge ;  and  I  shall  not 
to  it  than  to  state,  that  I  cannot  conceive  tha 
entailed,  they  are  the  only  subject  to  which  t 
of  the  law  of  prescription  cannot  apply,  Tl 
apply  to  the  case  of  William  Maule  in  1734 
or  destroyed  the  entailed  lease,  and  having 
session  solely  to  the  unentailed  leaBe ;  or  sup 
never  heard  of  the  entailed  lease  until  Baro 
forty-eight  years  afterwards, — in  such  a  case, 
for  proving  the  tenor,  and  the  latent  entail,  I 
by  prescription  ?  ^'\;.^;^ 
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[-1  kumblyooDoeiye  th»t  the  whole  of  Lord  Balgray*s  ^  ^^^^'  ^^^^' 
ous  doctrine  has  been  completely  removed  by  the  most    ''^^^r'^ 
nd  acute  reasoning  of  my  brother.  Lord  Corehouse,  with  J^^J^I^  *'' 

I  concur  as  to  the  views  ^ken  by  him  and  Lord  Med.     °  _^ I 

I  to  the  Brechin  lease, — in  which  they  admit  that  theie  i^a  MiQwa^, 
iro  titles  of  possession,  that  possession  had  followed  upon 
ssimple  ri^nts,  and  that  the  entailed  lease  was  totally 
'  by  prescription, — although  I  conceive  they  luve  erred 
sidenng  the  Panmure  lease. 

pl»Lars  to  itie  that  the  rules  laid  down  by  your  Lordship 
Imputable,  that  where  a  person  has  two  unlimited  titles 
same  subjects,  prescription  cannot  run  upon  the  oue 
;  the  other,  because,  whenever  he  pleased,  ne  coul^  put  ^ 

to  either  of  them,  and  which  was  so  well  exemplided 
cases  of  Smith  and  Bogle  against  Gray  Durham,  and 
uUitude  oi  cases  of  the  same  description ;  on  the  con- 
i  person  Iiaving  two  rights  to  a  subject,  the  one  entailed 
e  other  in  fee>simple,  was  entitled  to  possess  upon  his 
pie  title ;  and  if  he  did  so  for  forty  years,  he  not  only 
d  a  fee-simple  title  by  the  positive  nrescription,  but  the 
1  title  was  completely  extmguished  both  by  the  positive 
^ative  prcRcription.  Such  was  the  clear  principle  esta* 
in  tlie  case  of.Mackerston,  and  in  the  many  other  cases 
I  to  hy  your  Lordship,  r    . 

^  rules,  ^hich  certainly  apply  universally  to  all  cases  of 
7tion,  positive  and  negative,  must  apply  to  the  case  of 
to  which,  according  to  the  opinion  of  Erskine  and  our 
nstitutioiial  writers,  the  law  of  prescription  applies  equal- 
\  all  other  heritable  property.  No  aoubt,  m  consider- 
\  plea  of  prescription,  there  is  much  more  diiBculty  in 
g  it  to  leases  than  to,  feudal  subjects.  In  feudal  sub^ 
y  the  very^  act  1617  introducing  it,  it  could  only  take 
\  virtue  of  sasine,  and  upon  possession  having  followed 
for  forty  years ;  whereas  upon  leases  no  infeftment  takes 
)ut  the  right  to  the  lease  is  vested  by  possession  alone ;^ 
erefore,  as  Lord  Corehouse  justly  ol)served,  there  must 
be  a  greater  difficulty  in  ascertaining  the  possession 
ases  than  with  regard  to  feudal  subjects,  upon  which 
ml  must  take  place, 

his  Lordslup^s  great  difficulty  of  applying  the  doctrine 
mption  in  the  present  case,  is  founded  upon  the  cases 
sh  Maxwell  and  Lumsden  of  Blaneme,  in  which  the 
s  that  had  been  esti^blished  in  the  case  of  Caitcheon 
Ramsay  was  introduced  to  support  the  plea  of  the  po- 
prescription,  especially  in  the  last  case  of  Blaneme. 
ith  great  deference,  I  conceive  that  these  cases  do  not 
%|)ply  to  the  present  case*     I  think  that  the  case  of 
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A  Mar.  I3.  Cfij;clr^'a^atnfft'ftaTnsray  wks  w^^^ 
"'^iTfc\  'i£^6iiM  not  pd^6ft)!y  ^  ipplied  eftber 

Mauley  ^^ f  h  %  bdse  bf 'CaitAeoti,  ari  lierftit>&|| 
judged  rtbia 'C^tcKeotf s  t)red6fces^or:  T!i4  J 
tained  a'  charier  of  aScljudicati^n,  iiid  Kkd  lice 
ofttaiti^dt  ho  deCTee'of  e'xpii^of  the  %4    anc 

•  j6ct8  to  !R:am8ay  V  >ho  ^as  also  infeft.    Itamsi 
years  of  ptescriptioii  had  run,  and  his  son,  wl 

•  as  *lj)paretit  nm^  hid  never  tali:en  infeftin 
teougntf  an  aictidn  for  reducing  all  those  Vight 
8ay'*s  infeftment,  upon  the  ground  that  the  ( 
the  adjudication  had  been  extinguished  by  1 
fote  the  expiry  of  the  legal.     Although  pre 
irtiti  diring  the  life  of  old  Mt  Hamsay,  wfcoi 
letiged,  yet,  if  his  son's  possession  could  \k  i 
^her^s  infeftment,  more  than  forty  years  had  ( 
title  was  challenged.     The  question,  therei 
whether,  under  the  words  of  the  act  1617^ 
T)einff  infef^,  was  entitled  to  found  upoti  his 
in  support  of  his  father^s  infeftment  ?   And 
that  he  i^as.     For,  as  his  father's  iufeftmeii 

'and  the  whole  question  was  whether  it  was  s 
tion,  the  son  was  found  entitled  to  impute  hii 
i)arency,  as  continuing  that  of  his  father,  so 
father's  infeftment. 

I  conceive  that  this  is  all  the  length  th 
and  that  it  was  sufficiently  supported  by  the 
ivite.  But  how  can  this  *be  applied  to  eith 
Welsh  Maxwell  or  of  Lumsden?  Indeed,  I 
ther  of  these  cases  has  the  slightest  apiplicati 

'  both  of  them  being  cases  of  the  negative  pr 
which  the  positive  prescription  did  not  at  1 

'case  bf  Welsh  Maxwell,  aJthbugh  the  late  P 
the  l^adiiig  counsel,  the  positive  prescription 
as  pleaded,  and  it  $iill  appears  to  me  that  the 
whatever  ftrit;     There,  Alexander  Welsh 

^^ii^pleted -his  title,  exiecuted  an  entail  in  i 

J  Wel^h  ;  whom  failing,  to  a  certain  descripti 
entkil  Was' recorded  in 'the  register  of  taili 

;  cK^  iti  1^48,  and  was  succeeded  by  Wflliai 
sHtute  df  the  entail,  ana  also  apparent  heir 

\  ing  ^ihvestitilre.     William  'never  cbmpleled 
id  the  estate,  and  wis  succeeded  m  1799 
WilsHl'Wfib  coniplcied  a  title  by^crbwn  '^ar 
in  fee-sinipTe';  but,  having  only  Wgs^ss^  ' 

.pcyen  years,  liphen  hcf  died,  a  compctitidii  to( 
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;wixt  the  heir  under  this  tifle  ai?d  the  hw  u^ider  the^  ^  ^'^^'  *^^' 

It  seemed  impossible  to  nmintaip  tne  positiyp'^p^^pim.    ^— HT^^ 
J  only  seven  years'  posaessionr  had*  taken  pUcp/ttpo'n;'iy-  '^' 

Lt;   ami  the  whole  question  turBed  upon  th^  ji^gaXive  ' 


ption. 


wliich  did  not 


H>p}h 


_r,*^^  there  was  np  oMfoatiop  lord  Aika^a^, 
entail  to  make  up  titles  witnih  any  limited  penod^  fth(t 
ess  the  estate  solely  upon  the  entail ;  and  no^eistgure^ 
re^  had  been  taken,  which  could,  in  the  slightest  degree^ 
the  right  of  entail  Besides,  in  feudal  ^ rights*  it  wai 
ined  that  the  negative  prescription  never  co^d  be  mainj^ 
by  any  party  who  could  not  plead  the  ppgitive  prescript^ 

case  of  Lumeden  of  Blan^me  appears  to  me  preciseljf 
to  that  of  Welsh  ;  only  in  that  case,  it  is  true  that  th^ 
e  prescription  was  pleaded,  by  attempting  to  apply  th<^ 
le  of  the  case  of  Caitcheon  and  Ramsay  ;  but  for  which, 
ehend,  there  was  no  room  in  that  case ;  for,  as  the  piarty 
ng  upon  the  prescription  could  only  found  on  thirty-fbiiif 
possesfiion  upon  a  title  completed  in  fee-simple,  they  a(* 
d  to  apply  the  doctrine  in  Caitcheon  and  RamsayV  case 
I  way  I  John  Lumsden,  who  executed  the  entail,  had 
;ted  his  titles  ;  the  entail  was  executed,in  1753,  and  was 
^slered;  and  it  ivas  maintained  that  the  apparency  of 
1  James  must  be  held  as  giving  him  a  fee-smrple  title 
)is  father's  infeftment,  so  as  to  cut  down  his  father'^s  en* 
This  seemed  to  be  absolately  absurd ;  and,  indeed,  it 
have  led  ta  this  singular  consequence,  that  if  John,  the 
Tj  had  completed  his  titles  thirty-nine  years  before  he 
ed  and  recorded  his  entail,  and  had  survived  the  execu- 
f  it  only  one  year,  his  heir-apparent,  founding  upon  hid 
's  infeftnicnt  in  fee  simple,  when  only  one  year  ia  posses* 
night  have  pleaded  the  positive  prescription  against  that 
This  was  not  supjiorted  by  the  doctrine  of  Caitcheort 
!t  Ramsay ;  and  it,  therefore,  appears  to  mfe  dear,  that 
r  the  case  of  Welsh  Maxwell  nor  the  case  of  Jjumsdeii 
slightest  degree  affect  the  present  question. 
8  most  important  to  consider  whether  thep^  is  any  serious 
snce  between  the  two  leases  ;  whether  there  was  Miy  titld 
scription  in  the  one  ease  that  did  not  apply  t^o  the  other: 
re  were  two  titles  in  the  Brechin  lease,  upon  one  of  which 
iption  could  be  pleaded  to  the  extinction  (^.th^  other^:  in 
i  I  entirely  concur  with  the  opinion  delivered  by,  Xiprdl 
muse  and  Lord  Medwyn,  I  am  eq^aQy  clear  4;hat  t^ei^  is 
ely  the  same  title  with  regard  to  the  JPanmure  leaser  ;iuid^ 
is  admitted  that  prescription  had  rqn  in  the  IfrechinleftBe, 
not  discover  the  grounds  upon  which  it  had  not  run  in  th# 
mre  lease,     Indeed,  1  cannot  hplp  considerihg  tl^at,  nc^ 
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■2   V.i 


'      A. 


Maule  o. 
MauL^. 


^v^ ;|ff>  oxrdbng to  tbe oi^iiioii  ddrrered  by  Lovd  Gk 

iii{^  the  case  in  1817,  if  there  be  any  ^fotinctio 

'that  of  PaumuFe  stood  in  a  situation  more  iai 

'Fanmute,  as  it  vaa  intimated  lo  the  Comp 

/xif^ilXfoioav.  Maulers  right  nitder  it  com|)ietdy  estaldishe^ 
the  prbceecbngs  even  before  Harry  Maide'*s  di 
cree  of  multiplepoindhig  and  prefatence  in  the 
Buildings  Company  ai^  their  creditors^  and 
Harry  Maule  and  William  Maule,  hb  sos,  n 
ry  Maule^  produced  the  lease  of  Fanmure  gsan 
tess,  and  also  the  assignation  by  the  Countei 
heirs*male  of  his*  body,  ivh'oro  failing,  his  he 
whomsoerer ;  and,  as  the  Countess  was  then 
liam  Maule  was  her  executor,  and  he  bad  is 
claim  for. part  of  the  rents  affected  by  her  Io€ 
Connfess  at  the  time  of  her  death,  he  was  feu 
i^.lOO  due  from  the  Fanmufe  lease  by  Han 
ther,  as  the  Countesses  assignee  to  that  lease. 
^  Thus,  jiftpr  the  Countesses  death,  the  fiM 
the  qnly  one  produced  as  the  title  of  posse 
irhich  William  Maule  was  himself  preferred 
L.l^  M  due-i^y  his  father.  It  was  the  on 
to  the  landlords.  I(  was  recognized  by  them 
sion  solely  ascribed  to  it.  H^re^  then,  up 
lease,  not  oply  was  the  fee-simple  lease  iniim 
)ord  by  being  produced  in  the  multiplepoind 
rence  was  obtained  upon  it;  and  this  was  pi 
J^aron  Maule,  the  next  substitute  in  the  en 
whq,  it  is  said,  was  the  custodier  of  it,  but  w 
pf  producing  the  entailed  lease,  but  himself 
pimple  l^pe  ^  the  sole  title  of  possession 
therefore,  to  be  more  difficult  to  ascertain  thi 
cession  in  Ifeas^  than  in  feudal  subjects,  cou]( 
decide  intimation  of  the  title  of  postession 
plac9  in  the  present  case,  z^ix.r— not  only  B 
his  son  WiUiam,  afterwiurds  Earl  of  Fann 
Manle,  who  was  the  next  heit  under  thetaili 
all  of  theni  been  parties  alongst  with  the  lani 
cussibn  ?  ^nd  i%  is  quite  dear  that  Lord  ¥\ 
therms  heir,  was  the  only  tenant  that  the  lai 
of,  or  had  repogpised.  Of  course,  there  set 
clear  possession^  ftfter  the  Countess's  deach,  u] 
iitle ;  and  it  is  iH)t  eyen  aUqped  that  the  entai 
been  intimated,  bnt  had  remained  in  the  ( 
Maule,  the  next  hejrof  entail,  for forty-ei^ht 
4md  had  never  been  heard  of  till  afier  nisdea 
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i lortfaer,  ^e mmbiu^  «tf  to  peMiubtr  <^  the  Panmnrv  ^^»''  '^^ 
ii|N>a  the  fiee^ttmple  jitle,  seemi  ddot^  clear  and  decided    ^'-*'*y^~^ 
]4h  VBg»d  to  the  Brechit)  lease.    For,  look  at  the  peti--^*''}'^  *'* 
tke: case  of  Moigan.     la  that  application,  Lord  Paa^ 
irodiiced  at  his  tHle,  ndt  only  the  registered  tack,  birj;  i^  AihuMn^ 
ligMtioft  fcnmted  in  fiiYour  of  his  (the  £!arl>y  father,  ^ 

s  bears  of  faia .  hod]%  and  to  which  the  pursuer^  has  right 
Bfearest  andlafwfiil  heir,  served  befrre  the  SbcKiff  of  I'or- 
id  duly  letoared.  Of  course,  this  certainly  shewecl  the 
V  to^posaess  i^on  the  fee-simple  right  which  had  been 
ediiiid  acknowledged  by  the  landl<^  doring  his  fathers; 
id  ta  which  he  had  right  by  bia  service  from  the  time  oC 
herla  death,  and  whicffa  wis  again  produced  as  his  title  o^ 
liOQi  The-  service  might  not  have  been  necessary  to  vesl^ 
[bt,  but;  having  thus  attribated  his  possession  to  his  ser-^ 
[tm  the  time  of  his  fiither's  death,  it  must,  at  least,  shew^ 
fm«a  uplpn  whieh  he  possessed  I^Ht  lease  from  that  time  ; 
e  judgment  is  founded  upon:  the  title  produced  by  Lord 
ite.  This  is  the  more  important,  as  at .  that  period  he 
lever  have  conceived  0r  antiicipatdii  that,  any  such  ques^ 
L  the  wesenc  could  ever  arise ; .  and,'  therefore^  he ,  bqn^ 
ipaied^bis  posselsien  to  the^enlyiitleuppn  which  he  ha4 
assessed.  .  :       ; 

«  is>entisely  'iadependent  of  the  several  observations 
l»F  your  Lordship  as  to  possession:  by  Wiljiain  Mfitt)e| 
»ihisllever  haviag  leta  lesise  in  terms  of  the  entail,* buf 
gr^eoBtno^  to  \u .  Besides,  this  was  only.a  subsidiary  en^ 
the  etettul  of  KeUy  and  fibdlumhie,  .which  be  put  an  en4 
i  counteracted  from  the  very  first;  and  which,  the  Cpurt 
lanimously  of  opinion,  in  1782,  had  been  te^ally  extinw 
id  by  prescriptio,ni  and  no  Judge  :since  that  period  sepim 
e  exp^esseda  doid>t  of  the.  soundness,  of  that,  decision^ 
d,  it  seems  ompossible  that  he  could  ever  have  intended 
ii^^h  and  destroy  the  principal  entail:  to  which  thif 
related,  and  to:  preserve  it  in  that  subsidiary  state,  of  i 

,  in  so  faff  as  I  know,<  there  is  no  example  in  the  law  if 
nd,  except  where  the  lease  is  a  part  o^  or  reUtive  to,  the 
pil  estate  entailed;  .'  / 

odndnsion,  I  must  state,  that  I  concur  entirely  with  your 
hip  id  repelling  the  docciisie  maintained  by  the  pursuer 
Bunoiity.  In  fiict,  if  diat  doctrine  ooul4  be  listened  t(% 
ceive  tfaatthe  aos  1617,  perhaps  the  most  valuable  in  our 
I  statute  book,  might  be  totally  annihilated.  Indeed,  I 
ive  the  matter  completely  settled,  if  any  point  can  be  sfir 
b]Mhe  numeiooB  authoisttes  eeferred  to  bjr  your  Lordship 
be  other  Judges; 
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Lord  Macicefmle.-^^X  cotfcuf  in  thie  opinio 
Medwyn,  and  also  in  the  opinion  expressc 
kouae,  as  far  as  it  agrees  with  Lord  Mectwy 
otie  of  the  leases,  I  think  that  there  was  a  fee 
I  have  also  come  to  think  (not  without  did 
iwis  iitch  evidence  of  possession,  by  virtue  o 
establish  a  right  to  it  by  prescription.  In  re 
lease,  I  do  not  think  that  tliere  is  suflicient  j 
for  forty  years  by  virtue  of  the  fee- simple  ti 
ihg-this  proof  J  1  think  it  necessary  to  go  no 
to  the  death  of  Harry  Maule,  who  had  powi 
entaiL  In  his  time  there  could  be  no  presci 
downward,  then,  from  that  time,  I  think  it  w 
to  prescription  that  the  proof  subsequent  to 
cistaUish  possession  by  virtue  of  the  fee-simp 
menced  at  the  beginning  of  the  forty  years ; 
any  proof  of  that  kind  in  respect  to  this  lea 
eonsidei  a  few  short  leases  as  sufRcient  for  tli 
feach  slight  contraventions  are  com m only  gran 
of  entail,  who  have  no  pretence  of  fee-simph 
can  I  give  to  these  so  important  an  effect, 
them  with  the  conduct  of  the  heir  in  regard 
^iled  estates. 

^    With  regard  to  presumption  of  possession  i 

^tle,  I  am  not  able  to  adopt  the  doctrine  laid 

fender.     I  see  no  ground  for  it  in  the  statute 

thority  for  it  in  any  case  whatever.     In  the 

iton^  and  every  one  of  the  cases  following  upo 

iexpressfy  mentioned  that  the  possession  w&s 

held  in  virtue  of  the  fee-simple  title  alone  ;  m 

Xiord  Kilkcrran,  in  his  report  of  the  case  of  S 

IMSumea  that,  in  order  to  prescription,   this  i 

The  distinction  he  draws  is  this,  that  where  ti 

tBimjde  titles,  there  cannot  he  prescription  agai 

where  a  title  is  limited,  there  may  be  prescrip 

ffln]^  thle,  provided  possession  be  in  fact  hel 

\3rf  virtue  of  that  title.     He  does  not  say  thi 

▼irtue  of  that  title  i.s  to  be  presumed  without 

tad  that  prescription  is  built  upon  presumptio] 

-    Ib  ail  cases  of  prescription  and  double  titles, 

lie  made  out  by  proof  in  point  of  fact,  and  tlij 

^WaS'by  Tirtue  of  the  unlimited  title,  to  tlie  t 

the  Mmited  one.     For,  if  there  were,  in  any  mi 

extent, -possession  by  virtue  of  the  limited  title, 

^er^itftom  prescription.     In  regard  to  the 

title  in  fee-simple,   so  fur  as  respects  this  lease 

9eription»  in  casp  there  had  been  possession  i'm 
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me  siifflciciitly  proved,  I  rfhwild  wish  W  r^fcetve  lay  ^,j*^":f.^* 
It  is  sufficient  tliaf  I  thiiik  «ucli  ^obf  is  wrafin^. 


fence  to  the  plea  of  Tniitority,  I^cotwaitwhh  theopiniolijj*^**    -X 

sed  by  the  majority  of  the  Court.  ■  ^    -  •        ..«. 


'f^ 


J  Niicton. — ^r  concur  witli  Lord  Gordwiwc  as  to  tli«XorrfA>ip^ 
tre  lease,  tliLre  being  116  separate  tide!  on  which  ^e>- 
m  could  ran.     It  wa^  not  possible  to  go  baek''^to  the 
'  Harry  Maule  to  cut  down  his  own  deed. 
ncur,  also,  with  Lord  Medwyii  as  to  this  JeasQ ;  but- 1 
ame  doubts  as  to  the  Brechiii'Ie^e,  dtbough  the  ^fee*       ...      .1 
assignation   might  constitute  a  sufficient  prescriptive 
whether  the  proceedings  in  th^  actions  against  tbe^  te- 
irere  such  public  acts  as  to  put  the  heirs  of  entail  on 
uard.     It  was  in  a  process  with  other  parties,  of  which  •       *• 

irs  were  not  bound  to  ktiow  any  thing, 
to  the  question  of  Tninority,  I  entirely  concur  with  the 
ty  of  your  LoTdships.    The  argument  of  the  pursuer  is 
d  on  the  peculiar  words  of  the  statute,  and  seems  nevor 
e  occurred  to  any  lawyer  in  this  country  till  aftey  the  re.  , 

'  the  House  of  Lords  in  the  Bargany  case.  If  there  fs 
right  in  the  argument,  it  must  be  applied  to  prescripticb 
illy.  It  is  founded  on  the  assumption  that  the  words  in 
itute,  *  the  particf?  against  whom  prescription  is  used  tod 
cted,"  apply  exclusively  to  the  pursuer  of  the  actinii 
ft  whom  prescription  is  set  up  as  a  defence ;  and  henbe  h 
tended  that  he  is,  in  air  cades,  entitled  to  deduct  his  nS- 
,  while  it  is  admitted,  on  the  other  hand,  that  he  is  not 
lA  to  deduct  the  minorities  of  his  pedecessors  in  the 

fc,  were  the  question  still  open,  as  I  think  it  is  not,  it  afi- 

to  me  that  it  is  impossible  to  give  to  the  words  of  the 

e  the  sense  here  contended  for.     It  will  be  observed  that 

oris  above  quoted  apply  more  immediately  and  directly 

^  majorities  which  are  to  be  counted,  than  to  the  minofrt.  t 

hich  are  to  be  deducted.     It  is  declaim,  *  that,  in  tfat 

rsc  of  the  said  forty  years^ prescription,  the  yean  of'  mi- 

ity  and  le^affe  shall  noways  be  counted,  bat  only  the  yeare 

ing  which  nie  parties,  ia^inst  irhom  the  preseription  ib 

9  ahd  objected,  trere  'majors,  and  pa^  tweB^^die  yeaili 

<^'    Now,  if,  by  the  parties  here'mentiohed^  we  are  tb 

ntttid  eiclnsively  the  pursuer  of  the  action,  then  kmust 

I"  tti^eessiarily'tbat  no  years  can  be  counted  in  eomputiA||; 

>e*bH*tlbnj  but  those  during  which  the  pursuer  indivit- 

J^'hiuf  wen  ihiyor.  '"Btitisuch  a  construetion  is  obvieudiy 

rtUible;  as' it>6iild  ¥^ndef  the  stattite  aitogedi^r  imigVL 

'  7t  is  ihiptoiAbte'fo  dispute  iliat  the  miijoritiet >ef  ^dM 


TTO 


DECISIONS  OF  TH 


i  Mar.  lt19.  pttTMi«r'*s  ocedeoessofB  who  were  in  the  rig' 

"^^^y^^^    be  oouQtea,  and  that  they,  no  less  than  he, 

Mftule  «.        meant  by  the  parties  a^^ainst  whom  the  i 

Maule^        «<!  Obj^ed.  ^  * 

LardGimU^  Lwd  Glcnlet^ — I  remain  of  the  same  o 
when  the  caa^  was  before  us  in  1817.  I 
does  apply  in  this  case^  and  tliat  there  is  n 
of  minority. 

i^d  cmi^  Lord  GiZfeV*.— I  entirely  concur  in  the 
from  the  Chair. 

Second  Admmng^  4/A  Mar 

i,ord  PUmU^      Lord  PUmiUjf.-^I  regret  that»  in  conseqi 

having  been  equally  divided  at  the  advising 

ary  last,  on  the. subject  of  the  Fanmure  k 

necessary  to  require  opinions  from  me  and 

who  were  not -present  at  the  pleading  of 

OQursepf  last  sukntner,  or  during  the  deliber 

^the  l^th  of  January,     Under  these  circuinst 

attentively  the  printed  cases,  and  other  pi 

,tfae  parties,  and  also  have  had  the  advantaj 

notes  of  the  opinions  delivered  on  the  occai 

,to.     From  these  materials,  and  from  having 

argument  of  counsel  on  the  Bubject  of  the 

the  19(h  of  February,  I  have  formeti,  and 

my  opinion,  on  this  important  and  difficuJt  c 

It  appears  from  an  attentive  consideration 

this  was  clearly  pointed  out  by  Lord  ^Udvi 

.th^t  Mr  Harry  Mauk's  only  title  to  tlie  lea 

mureafid  Brechin,  was  the  fee-aimple  title, 

.in  the  former  case  by  the  assignation  fron 

Fanmure,  and,  in  the  latter,  by  the  lease 

from  the  York  Buildings  Company,     Of  con 

session  of  the  sulnects  comprehended  in  t^ 

iram  the  time  of  the  dea^h  of  the  Countess 

his  own  death  in  1734,  and  his  possession  of 

,prehended  in  the  Brechin  leasc^  during  the 

the  commencement  of  that  lease  in  17^4  to  1 

.was,  and  must  have  been,  a  possesiiion  on  the 

^  "One  of  the  effects  of  this  state  of  the  title 

and  ;possession  of  Mr  Harry  Maulc,  undoi 

in#rk^  by  Lord  Medwyn)  that  the  acts  of  j 

are,  not  impoftant,  in  one  point  of  view,  in 

question  at  issue.     It  is  evidently  only  when 

two  co-existing  titles  of  lease  in  the  person  o; 
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9  room  for  inqniritig  wheiber  his  pomeBSion  must  be  *  Mat  \9s§^ 
I  to  the  one  ar  to  (be  otber,  or  to  botb  of  these  titles.^       ^^~,f  '^ ' 
in  another  point  of  view,  the  fiwit  of  Mr  H$riy  Mafule  JJ*"}^  ^    : 
kept  up  in  his  own  person  the  fee-simple  title,  and    ^ 
used  it  as  his  only  title  of  possession,  and  having  com-  ^^^  FumUlg. 
u  in  so  far  as  the  Panmure  lease  was  concerned,  by  in-  « 

T  the  assignation  from  the  Countess  to  the  landlords, 
t  important  facts  in  fkvour  of  tKe  defender.  In  this 
le  assignation  in  fee-simple  was  marked  out  and  kept 
It  formed  the  only  and  the  acknowledged  title  of  pos- 
during  the  lifetime  of  Mr  Harry  Maule.  After  his 
t  must  have  formed  a  distinct,  and  complete,  and  inde^. 
i  title  of  succession  to  his  heir.  It  was,  indeed,  that 
title  to  a  lease  which  the  law  recogniEes,  and  which  is 
f  title  of  succession  to  a  kase  in  the  common  and  ordi^ 
se.  Service  as  heir,  in  such  a  case,  is  not  necessary, 
!edf  of  any  avail;  and,  accordingly,  if  the  entails  of  tJie 
rhich  were  granted  in  October  1730  bad  neyer  been 
d  or  thought  of,  the  Earl  of  Panmure  woiild  still  have 
ed  to  these  leases  on  his  father^s  death,  in  virtue  of  the 
nd  of  title  which,  by  the  law  and  practice  of  Scotland, 
a  right  of  succession  on  the  heir  of  every  tenant  who 
ring  the  currency  of  a  lease. 

her  doe&  it  affect  the  right  of  succession  of  the  heir  of  a 
under  a  fee-Bimple  title,  that  he  has  separate  and  dis* 
tid  independent  titles  to  his  lease  at  the  same  time  in 
fton^  on  which  he  may  rest  his  possession,  if  he  findrif 
igeouB  to  do  so.  The  one  set  of  titles  does  not  destroy, 
Tsede,  or  a ff bet  the  other.  Either  of  them  may  sepa* 
}e  good  and  Valid  titles ;  and  it  only,  in  such  an  event, 
s  necesi^ary  to  consider  on  which  of  the  titles  possession 
[I — whether,  in  the  first  plaice,  one  of  these  titles  was 
fipleted  by  poik^ssion,  while  the  other  was  left  ^together 
t  that  quality,  which  is  necessary  by  the  law  X)f  Scotland 
iiitute  an  effectual  lease;  alid  whether,  in  the  second 
the  title  followed  by  possession  has  not,  by  the  force  of 
Kitive  prescription,  been  Completely  established,  while 
ler  has  been  destroyed  by  the'  negative. 
Harry  Maule,  in  nis  entail  of  the  estate  of  Kqlly,  on 
th  of  April  1T30,  resigned  these  lands,  under  the  fet- 
a  gtrict  entail,  in  the  following  terms  :-^*  In  the  hands 
j'  said  immediate  lawful  superiors,  &c.  in  favours  and  for 
infeftment  of  the  same  to  be  made  and  granted  back 
1  by  them  to  me ;  and  failing  of  me,''  &c.  If  he  had  en« 
the  lease  in  similar  terms  on  himself  and  his  heirs,  it 
have  been  said  (whether  on  sufficient  grounds  it  is  not 
try  to  consider)  ihlit  he  had  thereby  eicttnguib'hed' and 
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jMar.  1920,  p^^  ftDiWdla  Jthfi  fce>simple  titfe,  and  that  fi 
^^  the  entail  would  have  constituted  the  only 

of  tb9  IpAseeu  .  This  would  have  been  the 
purftue,  if  ithftdhcen  [ntomled  that  the  t^m 
should  faecoDtie  the  regulatmg  titles  of  posse: 
with  the  otject  in  view  of  avoiding  this  arrii 
the  Very  purpose  evidently  of  keeping  up  i\ 
he  preserved  it  us  his  own  title  of  liosscssioD, 
title,  which  would,  of  course,  fall  to  his  et 
At  the  swDfli  time^  in  order  to  provide  for  \ 
heirs  a  taihsied  title  alsoi  incident  to,  and  co 
entail  of  the  estate  of  Kelly,  to  whicli  the 
course  or  not  as  circuinstanccs  might  rendei 
joined  with  the  Countess  in  entailing  the  lea 
a  deed  dated  Sil  and  3d  Octol>er  ITiJO,  not 
the  entail  of  Kelly,  but  to  and  ^  in  favour  of 
*  Maule,  Esq.  dde^^t  son  of  me  the  said  I 
'  the  beira-male  lawfully  to  be  procreated  of 
'  failing/  &c.  and  reserved  his  and  the  C 
The  deed  of  entail  of  the  lease  of  Brechin  by 
which  was  executed  four  months  before  the  e 
of  Fanmure,  viz,  on  the  8th  of  June  1730, 
same  terms  and  on  the  same  series  of  heirs 
pears  tbat^  by-  different  deeds,  and  at  differen 
Harry  Maule  made  himself  the  institute  in 
estate  of  Kelly,  he  provided  the  entail  of  th^ 
and  the  other  heirs.  In  this  manner  he 
simple  title  to  the  leases ;  and  while  it  forir 
title  of  possession  during  the  whole  period  c 
came  a  separate  and  independent  title  of  succ 
equally  available  as  the  distinct  titles  which 
in  his  favour  by  the  entails. 

Having  offered  these  remarks,  which  appl 
Brechin  and  to  the  Pan  mure  lease,  I  have 
regard  to  the  former,  that  I  concur  entirely  i 
pressed  by: the  Lord  Prcsiflent  and  other  Juf 
fiion  is  pmved  to  have  followed  on  the  fee- 
that,  by  the  force  of  this  possession,  the  title 
conBrmed- by  (he  prFsitive,  and  the  entail  % 
negative  prescription,  before  the  proceedings 
were  instituted,  in  ITvSl.  I  am  also  of  opinio 
wliich  have  been  explained  by  the  Judges  ref 
years  of  the  pursuers  minority  cannot  be  ded 
With  regard  to  the  Panmure  lease,  tlioug 
title  to  thas  lease  difiers  from  the  fee- simple  ti 
Brechin,  and  there  15  great  ingenuity  in  the  a 
on  that  difference,  yet  I  cannot  discover  fiuthi 
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ruishing,  in  the  matter  of  pves^jptieli,  bMweMtliv  B«ih  "*  Mar-  iflsa. 


and  the  Brechin  leases* 

'siy  a3  to  the  titlo,  I  bjire  already  remliTked  that  tkie  a^Maule.*^  ,u 

ion  by  the  Countess  of  Panmote  to  Harry  Macile,  and    ^"  ^ 

he  lieirs-male  of  his  body,  whdm  fiiiling,^  &c.  more  fiq»- jtirrf  Pkmii/tfv 

as  this  assignation  was  intiniated  to  tne  lai^dlordfl,  and 

endercd  complete,  created  an  'qBtjucBttDnable  title  to  4;he 

id  heir  of  Harry  ^laule.     It  has  been  admitted  that  hii 

sion  following  on  this  title  might  have  been  pleaded  in 

rt  of  his  right  against  any  one  claiming  the  sul^ect  of  tlu; 

It  has  been  admitted  that  this  lease  would  have  been 
1  tiEle  of  the  positive  prescription ;  and,  if  fio,  I  cannot 
bat  authority  there  is  for  saying  that  the  preBcription, 

would  thus  have  secured  th^  heir  of  Harry  Maul^ 
X  a  competitor,  shall  not  be  attended  with  this  other 
trled^ed  consecuence  of  prescription,  that  wbete  there 
0  titles,  one  of  them  unlimited  and  the  other  fettered^ 
cisHes^iion  has  followed  on  the  former,  the  right  under  i^ 
be  held  to  be  established  by  preseription. 
ippreliend  that,  in  a)iplyiog  prescription  to  leases,  we 
apply  it  witli  reference  to  the  rules  applicable  to  this 
s  of  right,  and  not  with  reference  to  the  rules  applicaUe 
dal  ri gilts  requiring  sasine. 

the  case  of  rights  which  are  perfected  by  sasine,  e.  g.  in 
se  of  Lumsdaine  against  Balfour,  it  was  impossible  tq 
ti  the  possession  of  the  heir,  when  in  apparency,  with 
lUmited  titles  of  the  ancestor,  so  as  to  cut  down  the  deed 
tail  which  the  ancestor  bad  granted;  and  it  is  perfectly 
iherefi>re,  that  though  there  was  possession  in  that  case 
^  unlimited  title,  this  possession  could  not  be  allowed  the 
contended  for  of  cutting  down  the  entail.  But  I  appre^. 
it  is  difierent  in  the  case  of  leases,  e.  g.  in  this  case  of 
anmure  lease-  Though  it  be  true  that  Harry  Maule,^ 
Lfter  the  date  of  the  assignation  by  the  Countess,  exe« 
an  entail  of  this  lease,  yet  this  entail  remained  a  latent 

while,  on  the  other  hand,  he  had  perfected  the  fee* 
^  title  by  intimation  of  it  to  the  landlord ;  and  ho  conti* 
to  possess  on  it  as  his  only  title  after  the  date  of  the  en- 
nd  while  the  entail  was  not  operated  upon  or  used  as  a 
jf  possession,  and  he  left  the  assignation  as  an  equally, 
rt  title  of  ]}os8ession  for  his  son,  who,  accordingly,  con«' 
il  himself  with  it  by  service  so  early  as  2M  Octote:  1784, 
ised  it  ever  after,  while  he  neglected  the  entail.  In  such^ 
nstances,  there  is  no  difficulty  in  giving  ta  the  posses- 
)n  the  asBignation  the  efieet  for  which  the  defender  con-v 

lo  not  coneeiv^  that  the  title  in  fiivour  of  the  Eail  of  Vm^ 
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4  M*\r.  iBsa  mure  to  the  Brechin  lease^  which  was  creaCc 
.  tkm  from  his  father,  was,  in  the  snialleat  dej 
a£t  a  title  of  possession,  or  of  prescrtpUDU,  i 
8|ject,  than  hi^  title  to  the  lease  of  Panmur 

Lord  Pitmit($l^  Countess  in  favour  of  his  father,  Harry  Man 
*  male  of  his  body/  Sec, 
\-  It  has  been  said,  indeed,  that  the  Earl  i 
have  applied  to  the  landlords  to  grant  a  nc 
voiir.  But  iii  it  contended  that  such  lease  ip 
a  right  more  effectual  in  any  respect  than  t 
belonged  to  him  in  virtue  of  the  original 
not  undeniable  that,  to  make  way  for  a  new 
lease  under  the  assignation  must  have  been 
which  of  itself  proves  the  validity  of  the  assij 
plain  that  the  single  purpose  of  a  new  grant 
Would  have  been  to  furnish  an  argument  in  1 
val  of  forty  years'  possession  (a  purpose,  tl 
of  which  the  law  does  not  require)  and  not^ 
and  during  such  possession,  to  create  a  title 
fectual,  in  any  respect*  than  the  former  ackt 
T  cannot  doubt,  on  examining  the  titles, 
of  the  parties,  in  framing  them,  was  to  pi 
.lease  of  Panmure  on  precisely  the  same  fo 
spcct  as  the  right  to  the  lease  of  Brechin ;  ai 
been  effected  by  the  steps  which  Were  resort 
nal  lease  of  Brechin  by  the  Vork  Buildings 
ceived  in  favoirr  of  Mr  Harry  Maule  and  h 
mention  of  heirs.  It  seems,  theretore,  to  1 
proper  for  him  to  grant  the  assignation  of  J\ 
of  his  son  and  other  heirs.  But,  with  reg^ 
Panmure,  the  first  assignation  by  the  Cour 
to  Harry  Maule  and  his  heirs,  it  appears  to 
anperHuouH  for  him  to  grant  a  sqiarate  fee- 
to  his  heirs ;  and  it  seems  to  mo  clear  tha 
lease  of  Pan  mure  could  no  more  affect  the  i 
tion  of  that  lease,  than  the  entail  of  the  leasi 
affect  the  assignation  of  6th  June  17B0. 
great  mfijority  of  the  Court  has  been  expn 
m  the  defender's  favour ;  and  1  hold  this  as 
precetient  in  his  favour  on  the  former* 

S^Condly^  As  tfi  poaaession  under  the  Pan 
to  reffer  to  what  has  been  said  on  that  subje 
of  the  Lord  President  and  Lord  Alloway, 
'  But,  on  this  point  of  the  case,  I  must  ad 
pmbably  any  longer  be  disputetl  that  the  gen 
Earl  of  Panmure,  as  heir  of  line  to  his  father 
puTpofTC  u^  taking  up  and  fV>undrng  upon  tfi 
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D  to  the  lease,  Sm  efidenee  of  •  dheidiad  intraddtt  td  fM»  iMkrifm. 

I  and  amounts  to  in  UBporlaiit  act  «f  poM^iskm ;  aioce  it    '^■•'Y^*^,  ^ 
iheirn  at  the  last  plea£ng  that,  at  the  peridd  when  the  gene^  Maule  «. 
Tvice  was  expede,  a  aerVioe  was  ooDsidered  necessary  wlieii  Maule. 
le  was  taken  to  assignees;  Campbell  v.  CnnninglNHD,  Feb,  .   \lp^n 
7S9 ;  Scott  t'.  Baird,  June  26.  1764 ;  Bank.  n.  9,  «9.  ^" 

It  it  is  plainly  of  no  moment  wfaeiber  service  was  abeo- 
r  necessary  in  law  lo  vest  the  rigfat  of  lease  in  the  heirj 
it  was  only  th««ight,  tltong^  emmeoudy*  to  be  necessary. 
chief  point  of  inqiriry  is,  whether  there  is  evidence  of  in^ 
m  on  the  pan  of  Lord  Panmure  to  possess  on  the  fise^ 
e  title ;  and  the  fact  of  a  service  having  beM  resorted  to, 
kr  to  establish  his  right  of  suooession  to  the  asttgnation^ 
D  consequenre  of  the  generally  received  opinion  ct  law* 
ind  oien  of  business  at  that  time,  is  decisive  evidence  of 
urpose  and  intention.        ,     . 

nust  also  beg  leave  to  submit  an  observation  on  an  admis^ 
rhich  I  see  has  been  made,  that  if  the  acts  of  possession 
e  fee-simple  lease  by  the  Earl'of  Pannmre  in  17499  and 
quently,  had  been  followed  by  forty  years^  possession,  they* 
I  hare  been  sufficient  to  estabUsh  the  fee-simple  right  1^ 
ription.  N  ow,  I  consider  these  acts  of  possession  as  only^ 
» and  instances  of  the  same  possession  which  had  taken 
frotn  the  fir^^t  in  1734,  and  which  possession  must  evii- 
f  begin  to  hear  date,  at  the  latest,  from  the  date  of  the 
al  service  on  the  9Std  Of  October  of  that  year,  as  the  W«* 
» a  quo.     If,  between  the  period  of  the  commencement  of  ' 

ossession  of  tlie  Earl  of  Panmure  in  1784  and  the  yeat 
,  there  Iiad  been  certain  acts  of  possession  following  dis^ 
f  and  confessedly  on  the  tailsied  title,  then  it  might  have 
necessary  to  take  the  year  1749»  when  it  is  admitted  that 
was  an  act  of  possession  sufficiently  marked  on  the  Ibe^ 
e  title,  as  the  terminus  a  qtio  prescription  had  begun  to> 
13  that  title^  But  the  whole  of  the  possession  was  on  the 
title.  I  cannot  hold,  without  evidimoe,  and,  indeed,  in 
ice  of  evidence  to  the  contrary,  that  the  Earl  of  Panmurd 
ised  from  17^34  to  1749  on  the  taibied  title,  and  theii 
L  to  possess  on  the  fee-nrople  title.    The  latter,  I  think;  ' 

ived  to  have  been  his  title  from  the  first,  and  throughout. 
id  this  is  the  view  of  the  acts  of  possession  in  1749,  which. 
he  held  to  liave  been  taken  by  the  substitute  heirs — a 
ieration  of  the  greatest  importance,  w}^  attending  to 
[tiegtion,  whether  these  heirs  were  nofen/ninHyr^  cum\ 

shortv  the  Earl  of  Panrnure  had  clearly  in  his  person  a 
le  title  of  poHsession.  He  had  rieht  to  the  assignation 
«d  by  the  Coiu|tes%'  ihich  bad- been  intimated  to  the 
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i  Mar.  1^09  .Jandlordd,  and  was  recognked  by  them.     Thij 

'^  y  -^^    m  fee-simple  (a  circumstance  whicli  the  law  a 

Mauleir*       ^  imprirtance  hi  a  question  of  this  descrip 

^^^^'      '    ,  foviiided  on  aiid  produced  by  him  as  bis  title  \ 

Lard  PUmil^  vheti  it  was  necessary  to  exhibit  a  title.     He 

rigiit  in   the  cuBtody  of  Baron  3Iaule — neve 

Lord  PaBmure.     He  had  no  opportunity  of  i 

any  time,  and  never  did  30»  and  it  was  a  tail 

presumption  of  law,  in  my  opinion,  concurs 

the  fact,  that  th«  Earl  of  Panmurc  possessed 

title. 

It  has  heen  z^roarked  that  it  is  difficult 
trine  of  prescription  to  leases.  But  it  has  be 
in  practice,  the  statute  has  been  applied  to  la 
Tights  which  do  not  require  saeine*  It  is  n 
lease^  or  an  assignation  to  a  lease,  is  a  good 
live  prescription  ;  and  although  the  apphcatii 
of  prescription  to  leases  may  in  many  casc:>  he 
present  is  just  a  case  (an  instance  of  double 
which  possession  took  place,  while  the  otlu 
without  any  document  having  been  taken  u; 
the  application  of  the  positive  prescription  te 
and  of  the  negative  to  cut  down  tlie  other,  a 
easy  and  najtural.  ^ 

Lord  Mtadow*  Lord  Meadowbank.^-I  entirely  concur  wi 
that  this  is  a  most  difficult  and  a  most  inipo 
which,  under  any  circumstances,  I  should, 
dencc,  have  delivered  ati  opinion.  But,  co 
ference  of  opinion  that  subsists  among  your 
the  only  point  which  I  now  understand  rem 
it  must  be  matter  of  much  regret  to  my  two  1 
most  assnredly  been  to  mysejf.  that  we  did  n 
opportunity  as  the  rest  of  the  Ctmrt  in  hem 
in  this  case,  which  was  maintnined  at  so  gre£ 
many  days,  at  the  Bar,  in  the  presence  of  yoi 
were  required  to  form  our  judgment  mainly 
those  p&pers  which,  before  any  difference  oi 
your  Lordships  deemed  to  be  inadequate  mati 
you  to  arrive  at  a  mature  judgment  on  the  co 
With  these  certainly  very  unsatisf actor) 
means,  1  have,  however,  gone  over  this  case 
^and  considered  it  with  all  the  attention  whicli 
ancc  merits ;  and  I  am  not  ashamed  to  own 
ihan  once,  in  the  course  of  these  deliberati 
opinion*  Rut,  after  gi^ig  it  the  fullest  c 
sfter  mciat  utii^tively  oc^dem^  tbe  wtnaxN 
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,  which  we  have  had  myffp&iMtkf  €S  lae^ng^/IatmAti  ^^0»;  ] 
in  only  one  of  these  opilU(ms'fwithiil4ricfa^  on  .tba|»oiat    '  ^  '»  ^* 
>dfore  us,  I  can  agree/  iind  dial  is  Aeopinioii^xpresaBd^J^^J^'^' 
e  judgment  delivered  bjr  injr  Loid  Ck>i«house^    rlndeed,^  ^"^ 
having  niade  up  ray  nolM,  iwilh  the  Tiew  o£  statbg^  «t  £,«„f  ji^^gij^^ 
h  the  grounds  on  which  tkervbw^^f  the  ewe  I  fasTe  taken  6aiiAr. 
een  adopted,   I  found  ikfA  1  cpricarred  so/evtiifely  urifli 
,ord$hip  that  I  deem  it  unafeoetery  to  detain  the  Coutt 
Jivering  my  opinion  at  giealer  IcfDgth,  mhea  that  opisuoli 
een  so  clearly  expressedikyMlJjiODiUhip.  .    i 

It  I  am,  at  die  same  time,  hound  to  say,  that  I  feel  gieat- 
ieved  in  not  having  beeatc^bad  to  deliver  a  jadgpbent 
the  pur»juers  claim  to  the  Braehift  lease ;  beeause,  after 
dering  it  with  every  attentien,  I  coitid  not  have  aorrivedn^ 
onelusion  I  have  done,  iH  xegfird  to  the  P«amure  leasee  if 
lenteFtained  the  same  epinion  as  my  learned  bcotbevin 
d  to  the  Brechin  lease;  ind;  iherefore,  biad  I  been  re- 
d  to  form  an  opinion  upon  that  branch  of  'the  ease,  i 
have  been  bound  to  detain  the  Cotti%  by  ddiveving^an 
on  ditterent  from  that  of  his  Lordshii^  in  rc^gard  to  Ihe 
bin  lease.  But  I  am  feltevdl  at  that  difteul^ ;  mmI| 
£>re^  have  only  to  add,  tbat,  willi  respcet  io.the  PannHiffe 
,  I  concur  in  the  opinion  which  has  been  ^ven  by  Loid 
house,  tliat  the  claim  of  the  ptkraoer  is  Mdt  ciit:<ffhy  preu 
lion*  ': 

ird  Fuilerton.^'UiaoTi  considering'  the  point,  on  which  I  ^^^'^  ^^f^i^" 
an  opportunity  of  n earing  the  ai^mdnts  of  eounsei,  and'^^ 
bieh  my  attention  has  been,  in  terms  ^  yout  Lordships^ 
locutor  of  the  24th  January^  eitclusively  directed  (I  mete 
lease  of  Panmure)  I  have  been  Jed  to  coneur  in  the  opi.' 

expressed  by  Lord  Corehouse.     It  does  not  apfiQart#«6b 
there  was,  in  the  person  of  WiliiAtti  Earl  of:  Panmu«tf, 

a  title  as  could,  in  regard  to  that  leafae,  support  a  pl^a  of 
^iption  of  the  peculiar  ehaiaeier  founded  on  ^l^  the  dft- 


'  is  true,  that  leases  afford  to  the  origimd  ksMesyiand'tD 
f  heirs  or  assignees,  effeelual  titles  of  ^preseriptiQnv  in:  dilkt 
(of  cases  to  which  the  law  of  presGrititisa  isiiaostgdnearaUy 
ied.  When  followed  by  peesespion  rottlie'zeiimsite'period) 
^  protect  the  possession  under  tbekn  'fioom  aU  cfaaflenge  on 
ground  of  a  tight  preferable  to,  and  exduaivi  of  suoH 
B3.  But  the  question  stiU  remains,  in  what  ^manner  and 
'^ateKteiiti  leases,  and  awignatiopscof  Jaases,  aro/ajfecled 
tW  peculiar  operation  of '  prescfijptHiB,  ^which,  iuKXisealof 
mmn  on  a  double  title,  th^ieatr  fetlienedJ  aiid  theotber 
>  16  held  to  exiinguir^h  tli»^^btt|pittioit9.Qrcnied  bgptheohi^ 
to  secure  the  riglui  arising  under  the  other.     It  is  well 


m 


J^il^($^S^^ 


iheseMtev  patticulars  inu  i)ot  adiPiJUJ^'Vl 
ficulty;  and,  indeed,  this  is  not  fnucatpW 
it,  dofss  seem  to  be  a  ebnfiidefrAle.  an^  jsoi 
extension  of  a  principle  iiitroduced  tor  a  diifS 
is  too  lat^i /however!  now  to  investigate  the  jv 
plication  of ,  the  law  of  prescpiptioa.  It  is! 
decisions,  those  of  Mackerston,  Kirkness,  &c 
double  title,  the  one  fettered  and  the  other 
fee-simple  title  may  be  established,  and  the  enti 
By  the  positive  and  negative  prescription. 

.  One  condition,  however,  of  the  aamiasibilit] 
in  such  cases  might  be  anticipated,  and  is  in 
involved  in  those  principles,  oq^  which  all  pres< 
^ood  to  operate.     That  necessarily  implies  tt 

E>ssibility  of  interruption.  According  to  tl 
ord  Braxfield,  as  quoted  by  Lord  Hailes  in  ] 
Very  case,  '  It  would  be  a  solecism  in  law  to  i 
^  could  be  lost  by  prescription,  while  no  ; 
*  brought  to  interrupt ;'  2  Hailes*  Dec.  900. 
stances  which  usually  occur,  and  when  there 
adverse  titles,  but  titles  founding  adverse  clai 
interruption  is  attended  with  no  difficultv ;  as 
whom  prescription  is  running  has  it  always 
challenge  the  possession,  as  well  as  the  title*  c 
But  when  there  exist  two  titles,  under  both  oi 
individual  has  the  right  to  possess,  the  latte 
Tuption  is  excluded.  It  is  the  title,  and  no 
which  can  form  the  only  object  of  challenge 
seem  to  be  an  indispensable  condition  of  pros 
m  favour  of  one  title  against  the  other,  that  tl 
ford  the  means  of  calling  the  other  in  questior 
be  held,  contrary  to  the  most  obvious  principles^ 
may  take  effect  without  the  possibility  of  an 
rupt,  it  is  clear  that  there  can  be  no  prescript 
tered  title  against  an  entailed  title,  unless  th 
as  to  form  a  competent  olgect  of  challenge,  a 
the  parties  holing  the  contingent  rights  of  i 
the  latter.  Indeed,  this  seems  the  only  sec 
circumstances  of  such  a  case  can  admit  of;  a« 
understand  how  a  party,  holding  two  titles  in 
be  compelled  to  possess  on  the  one  leather  thi 
or  to  contrive  any  legal  measure  for  cohfinipg 
one  tiMe,  except  that  of  reducing  the  other,  t^ 
session  might  l>e  ascribe^* 

And U  will  be  observed thatihe  wbo^e, 'de< 
particular  branch  of  ou'rlaw  'aeera^ij(^  p^^ 
this  view.'^  .  .  "    '  '^'"^   ' 


Kjsr.      cBtm'p^Dri^figsfdj*. 
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iht  Jrst  place,  in  df  tW  dweii/#dim  ftit  of  Itticl^        4  ac«pr.  182t, 

rards,  in  which  the  ft^-sitnple  title  was  iedtiblished,  anfl    ^-^v  "^ 
ttered  title  destroyed  6jr  presctfctibif,  the  fed-fiimple  title  M*"!©^ 


le  truly  adverse  to  tbe' entail;  u  e.  not  meirelv  different'  ^_^ 
the  entail  in  its  qualities  and  conditions,  but  positively  j^^p^^^ 
;e ;  one  which  admitted  of  bemg  jfeduced  on  the  ground  <oi^ 
adversity  to  the  entftiL  Thus  in  thexase  of  Maclcerstoh^ 
St  title,  that  of  1669,  was  to  H^nry  Maddougal  in  liferent, 
power  to  altcTj  and  Thomas  in  fee.  The  second,  that  of 
was  by  Henry  to  himsdf  in  liferent,  and  to  Thomas  in 
nder  the  fetters  of  an  entail ;  and,  even  viewing  chis  lat- 
!  a  mortis  caum  deed,  yet  from  Henry'^s  death  ill  1692, 
isitive  and  negative  prescription  waa  understood  to  run, 
se,  although  Thomases  possession .  was  unchallehgeable, 
was  from  that  moment  a  competency  on  the  part  of  the 
of  entail  to  reduce  the  fee-simple  title  1669-  And  in  aQ 
her  eases  in  which  the  plea  of  prescription  was  sustained', 
he  {bund  that  there  was  a  fee-simple  title  which  might 
icen  reduced  by  the  heirs  of  the  entail.  -  - 
bile  this  condition  existed,  then,  in  all  the  cases  in  which 
iption  was  held  to  run  in  fiivour  of  the  fee^simple  title,  it 
lally  satisfartory  to  find  that,  in  another  class  ^of  cases  in 
ribat  condition  did  not  exist,  the  plea  of  prescription  was 
ed.  Such  were  the  cases  xyf  Welsh  Marwell  and  Bal* 
:'-  Lumsden,  in  which  an  attempt  was  made  to  apply  the 
iptive  possession  to  a  title  in  apparency,  connected  witli 
» simple  title  held  by  the  granter  of  the  entails,  before 
eseeuiion.  In  those  cases,  the  fee-simple  title  in  appari 
was  tinquestionably  a  good  title  of  possession ;  nay,  it 
good  title  of  prescription  in  the  usual  sense  of  the  term, 
light  have  been  competently  combined  with  the  original 
mple  tit!e,  so  as  to  protect  tne  rights  under  that  title  from 
it!ge  at  the  instance  of  third  parties  claiming  the  estate. 
t  was  not  a  title  of  prescription  against  the  entail,  because 
fe  simple  title,  from  which  the  tiue  on  apparency  flowed, 
*ot  Q  title  which  the  heirs  of  the  entail  could  by'any  pos- 
ty  liave  reduced  or  set  aside.  It  is  true  that  if  in  those 
the  parties  succeeding  to  the  grantors  of  the  entkils  had 
up  titles  in  fee-simple,  prescription  would  have  run,  be- 
from  that  moment  there  would  have  been  an  adverse 
mpie  title  ;  an  adversity,  however,  arising  solely  and  pe- 
fly  from  the  renewal  of  the  fee-simple  title  in  the  person  of 
leir,  contrary  to  the  provisions  of  the  entails. 
may  add^  that  some  late  eases,  in  which  the  jJ^a^of  pre- 
tion  in  favour  of  the  unfettered  title  wiw'sugtainedi  .serve 
lustrate  the  ground  upon  which  the  ilfecisldns  of  tVcJsh 
'^ell  and  Lumeden  trufy  iW;-«^i»Be  ue  the  caseb  rf'tht 


t 
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14dlNoveibberl821f.  In  bothof  thoeas  ^tfefe^ 
encf  was  toefttdned  as;  a  titlei  of  ptes^rif^tioHf  sff 
gmih' the  rights  of  the  eubsti^tes  titodfirriaii  i 
reduh  ^Mch  itjpfieikrs'  at*  first '  sight  t«  be  inoon 
dbGfsions  laist  fllltideol  to.  Bttt  this  peeuliaritytWI 
ed^ these  latier  bases  wa9,  that'  thb  fee-siaspi^  1 
t^  titlcj  ill  apparency  was  6(mnMiedi  ifB^  m  \ 
abd  arfvei'se  to  the  entat} ;  lO  that  thine*  dedsi 
di^inction  already  pofimed  out  between  idle  oa 
and  Wekh  Maxwell/  aiM  those  of  Mackenfl 
shew  chat  a  title  in  apparency  inare  form  a  ti 
scription,  evai  in  questions  of  this  kind,  if  itil 
ting  of  challenge  in  virtue  of  the -fetters  of 
shorty  those  cases  appear  to  complete'  thepriK 
of  the  principle,  that  the  sufficiency  of  a^title,^ 
sqription  agamst  the  fetters  of  an  entilil^,  depe 
vbltk^  such  an  opposition  to,  and  ▼iobden  cA 
of  the  entailed  title,  as  to  render  it  an*  apt*  t^ 
at'  the  instance  of  those  holding  rightsmnder  « 
Such,  lihen,  appearing  to  be  the  condition 
nrescriptioii  of  this  particnlar  kind  is  aUowed 
land  rights,  the  application  of  the  principle  i 
lease  must  be  at  once  apparent.  The  Gonnti 
the  original  lessee,  assigned  it  to  Harry  lia 
J^ne  17^4  ;  Harry  Mswde  then  assigned  itj  e 
October  17S0,  to  William,  afterwards  Eairl  of 
the  fetters  of  an  entail ;  fer  althooglr.the .  Cb^ 
this  assignation,  I  must  look  upon  it  as  the 
Harry  Maule,  who  had  already  full  right  to 
f<irmer  Bssignation.  Oii  the  death  of  Han 
William  had  in  one  sense  two  titles  of  pos 
dimple  title  as  heir  t^  his  father  under 
in%4,  and  the  entailed  title  under  the  Hsi 
apd  it  may  be  admitted,  that  the  first  was 
title  of  possession,  but  of  prescription  against 
lenging  the  lease,  and- the  possessioni  of  Willi 
tn\ire.  But  it  was  not  a  good  title  of  prescrij 
heirs  oftheeoftailed  assignation,  because  the 
iminbt  ia  title'  adverse'  tb  that  entailed  asaij 
hot  n  [title  wBidt  admitted  of  bdng  ia  sty  w; 
Vfrtue  of  the.tttrohibitiotas  of  the  entailed  ass 
eontrary,  it  fbrmedj  as  in  the  cases  of  We 
tumsdcn,  the  verjr  title  m  virtue  of  wlntfi  th 
exectrtecK'-  '•  -^    -  ■  ^  ■'-'  vn  j-.^-i  /^.  ■. 

And^this^difficulty  is  n<^  ¥c^eiHedi  If^ilbs'^ 
leases  i'eqttise  do  renewnl-of  title'ii^'ihlB  ]leto] 
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^ugbtitabetBni4e4ii<fhAS8md  wa^  as  if  it  had  rdake4^K^"}^^  ^ 
fed  dstatei,  to  which  William  Earl  of  Panmure  had  made^^^"^^'     ' 
ii^fw^  MOfiifiMtx^j  tQ  the  eii^s^fhy^commi^it^gl^ 
(Ub  tlm  li^<Miiaple^  titi«  hdd  hf  imame^r^^  hefoire  thei^n. 
i:  i#ds  exMmfJed*    It  is  ^e  that  pBeaari]^io9  then  would « 
lateen  effi^sl^  hat  opim^^the  angle  groupd^  as  appean  from 
piiole  traia  of  deoisiaDS,  that  a  renewal  of  the  fee-simple 
•^m  act  admitting  of.  ^allen^  under  the  entail^^had 
l^aee.     So  fiu*,  then,  from  considering  such  a  question  to 
entical  with  the  present,  I  think  that  they  differ  precisely 
at  essential  particular  upon  which  the  decision  of  each 
depend  ;  and  thut  the  fair  inference  from  the  circumstance 
Te  being  no  renevral  of  title  in  the  person  of  an  heir'  in 
d  to  a  lease  is,  tliat  pre^cnption  #SII  nol*,^  in  such  a  case, 
1  favour  of  the  ft^e^^imple  title  held  by  the  ancestor  prior 
f  execution  of  tiie  entail,  precisely  for  the  reason  that  the 
loes  not  invol\  e  that  condition  on  which  alone  the  opera- 
>f  prescription  in  the  case  of  land  rights  has  been  found  to 

Ml. 

ch  being  the  view  which  I  entertain  on  the  question  of 
I  do  not  consider  it  necessary  to  inquire  into  the  effect  of 

clfpiimstanees  from  which  it  is  presumed,  that  William 
of  Punmure  intended  to  ascribe  his  possession  to  the  title 
s-eimple.  I  do  not  see  the  relevancy  of  any  such  inquiry, 
e  couid  suppose  a  course  c^  posseesicm  so  exdusir^y  dii* 
ve  of  tlie  fee-simple  title,  in  opposition  to  thie  entail,  vfi  to 
(^or  even  admit  of  interruption  on  that  ground,  at  the 
Eioe  of  the  £>ubfi:titi)tes,  therie  might  be  something  in  the 
mont.  But  con>ij(lering  the  nature  of  possession,  I  do  not 
well  understand  how  such  a  distinctive  possession  could 
ercised.  At  any  rato,  it  cannot  be  pretended  that  tl^era 
any  ^tich  here.  The  utmost  that  can  be  said  is,  that 
iiim  Earl  of  Panraure  referred  to  the  fee-simple  title  at 
'^U  time^,  and  on  certain  od^ions,  which  neither. ^4? 
d  nor  called  for  the  interference  of  the  heirs  of  entails 

even  giving  to  these'  circumstances  the  utmost  weighs 
can  be  given  to  them,  as  evidence  of  his  views  and  inten* 
}  they  certainly  do  not  amoimt  tp  any  eTidei;]^  of  di^^incr 
p0fc$e:>5ion.  Indeed^  upon  this  point  too^  reference,  may 
adf*  to  the  decisions  in  the  cases  of  Lumsden  and  VSTelsa 
irelt,  a?5  in  both  of  those  cases,  there  were  vario}iscir*- 
rtaitc^  ill  the  condnct  of  the  parties,  ajb  I^6f:t;as  ^trfix^  a^ 
^faieh  Qjxiiit  here,  evincii^  tiieir  intention  to  adc^t  1^.^^se- 
k  title  in  preference  tpi  ^^^tail.^  ,  .    ,    .r.  / 

>  c^jnduflion,  then,  I  hw^e  coly  to  addi  tl^at  wfule\l  iigjlre^ 
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4Mftr.  I8dd.  with  the  great  migority  of  the  Court  in  regd 

^-^^r'^'  Hb^^^ipwmty^^^iffam  of  opiolou  tbatthe 

Mflul»«.  -^/  tnele^ae  of  Panmure  ia  not  excluded  Wpres< 

.  vr     A  J      JQfo^,  of  Pflc,  (Mmcreif)  X  J.    M 
*  ,r-jtu  *    >      '  FoifAe/«^        and  Lindjai/,  W.  S.  Ag 

-';<?;':<"  ;■:?.:.?  i      i'r;:    : ■   ,.',_l   -j.    . 

-  ^^  r; -^  L    ;  .fi98r  fiinti  Jt>l»tS9i 

...■.'.;•-  •"  I 

SECOND  DIVISXO. 

HOLMES  OR  SHIELLS  a^b  I 
against 
REID. 


Writ.— Execution. — Stat.  1693,  c 
TltfN". — /.  -i4n  inhibition  was  suMain 
execution  of  service  did  not  bear  tJu 
ties  required  hy  law  were  performed 
witnesses^  and  the  copy  served  upon 
not  contain  the  names  and  desiffftaii 
nesses. 

IT.  A  creditor  iised  inhibition  against 
me  depindence  of  an  action^  the  deb 
granted  itn  heritable  bond  over  his  e 
party ;  he  thereafter  became  bankru} 
trated — and  finally  discharged^  npoi 
tthdjibsiiidnf  dnd  mas  reinvested  wi 
found  that  the  inhibiting  creditor  coi 

^'■wHk^tmti^ttdieation  of  the  estate  f 

,  after  the^d^charge,  without  first  red 
able  bond  '  "    .-..-... 


m    cdHErp^of^KQitioift* 


eperiaencie  bifS^nrcH  ttey             letters  o^iDht-HQime4,^«t 
bDT(Heteli^ieiWM»t^.on  the  let,  axid>i3efiftJli0di^^*^; \  ,. 


;v 


.  0  V, 


Writ, 


^^^M^i^ei^  aft^i^afu^  granted'  an  heriteble  4^6nd  stlTv^  i 
Ids  property  for  L.660,  upon  which  infelFtment  J^jy^^^^^ 
aken  on  the  2l8t  of  June  1888,  and  which  was, 
irse,  liable  to  be  reduced  ex  capUe  inhihitionis.  , 

»fter  Reid  became  bankrupt,  and  was  seques- 
l  on  the  I8th  March  1824*  He  was  discharged 
e  18th  of  Ja^ipary  1B35,  upon  payment  of  a  com- 
(m ;  and  was  thereby  reinvested  with  his  whole 
iuding^  his  heritable  property,  wfaie^  was 
iened  witli  the  heritable  security  above  men* 
I,  and  affected  by  the  inhibition, 
e  pursuers  having  obtained  decree  in  the  action, 
e  dependence  of  which  they  had  used  inhibition, 
irdi  1885,  afterwards  raised  a  summons  of  adju- 
qn^gainst  Reid,  to  attach  his  heritable  estate.  ^. 
e  a^iider  objected  to  this  action, ^r^.  That  the 
[f!oh  was  null,  because  the  execution  copy  served 
liim  did  not  contain  the  names  and  designations 
^witnesses  to  the  execution ;  and,  secondly ^ThsA 
^judication  could  i^ot  proceed,  because  the.defi^n- 
lad  been  discharged  of  all  his  debts  by  de^iQee 
s  sequestration,  upon  payment  of  a  composition  t^ 
hat  he  was  now  ready  and  willing  to  pay  to  fjie 
lers  the  same  composition  which  he  had  alre^y 
to  his  other  creditors. 


\^  Lord  Ordinary  took  the  cause  to  refK;irt4x^^cii9^s, 
^ J^uj^uep^/i^Pfltf^^^^I^  The  rpt!U?^,^?^qit^<Sif*,jn 


be  return  execution  was  in  the  umal  stjle,  ectting  forth  that  the 
iger  had  inbtblted  die  deftnder,  <  wkh  certlfioalUniy  confortn  to  laid 


Writ 

Execution* 
Stmt.  1603,  r. 
12. 
InAilition, 
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4  Mar.  1829.  pMcess  is  sufficiently  formal  and  regi 

l^^^^]T^^WV/it  must  bear  faith  till  set  aside  by 

flrtt  defence,  therefore,  cannot  be  st 

OnHUf  but  tbe  defender  must  begin  by 

turn  execution,  which  is  a  public  ins 

glHMjdid  of  falsehood.     It  is  not  necesi 

Ciltton  to  bear  expressly  that  the  copy 

pdj  Loch  I?.  Home,  16th  Jan.  1706 

97JB&)  ;  Baillie  t>.  Nisbet,  8th  July  171 

ait45) ;  Bank,  lib.  iv^  tit.  6,  f  9,  and  . 

fi^§5l  McDonald  t?.  M'Leod,   11th  Ji 

n6&) ;  and  Calder  v,  Calder,  20th  De 

1    H-  It  IB  not  a  soleniuity  which,  wl 

S^m  a  nullity  of  the  diligencct  that  1 

upon  the  debtor  shall  bear  the  names  j 

of  the  witnesses.     The  provisions  of  t 

|32  12,  upon  which  this  depends,  arc 

fnm:  those  of  the  statute  1681^  c.  5. 

Wflction  of  nullity  is  enacted  by  the  s 

in.  tbe  former  there  is  only  a  penalty 

igainst  the  messenger ;  and  it  would 

to  extend  the  sanction  of  nullity  beyo 

jSie  statute  agaiust  the  creditor,  on  accc 

defect  in  the  copy  of  an  instrument 

debtor,  which  the  creditor  has  no  opp 

ing"  or  correetiug.     The  cage  of  Stev 

JKM  May  1824,  which  appears  to  be  < 

tigumentj  related  to  an  arrestment^  ai 


*  letten,  in  all  points,  a  flill  and  exact  double  when 

*  of  inhibition  thereto  subjoined,  I  left  for  the  said  J 
«  iutnds  of  hb  servant,  Trithln  hiJi  dwelling-house  in 

*  ter  due  inqiiirj  made  bv  mc,  I  could  not  find  hk 
'  copj^  of  intimation  mas  .siibscribeil  by  roe — did  bear 
'  tained  the  datt?  and  signeting  of  said  lotterst^  and  wi 
*atid  before,  and  in  precence  ot,  the  tiro  subecribing 

*  ^rqfwu  *ud  Matliew  Slate r^  both  residenters  iai  Itvi 
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.UBd  that  ID  thftliidUigieMir.  ^i»i|«W«k4^iaMMte!^£^i^ 

I  the  iustrument«fy§d,^1DUusfdQ]^M>r,^tilf^0^^ 

ie  arrestment,  but  il  16  txviy  tim  mm9  KM?  Wr 

lent  itself-*     This  does  not  apply  to  an  \ii}aaikit^Wnu         ^ 

Execution,       « 

'      .;    .:       r      '  sua.  iaa3,  (tj 

The  right  of  the  pwauepSf  t^  Wiake  the  piw^)^^^     i 
,  secured  to  tln^m  by  Ui^ir  iAbi:UHei>,i  e^ 
t  heen  cut  off  by  tbeiSi^qii^BfBilfeMtfiiauddll^ 
defender  ;  StewiiFt  V  Fat^,  9Sd  ^^  ISl^i 
Belts  Coiu.  p.  599  (4tk  e^t.)     The  >l»Qp4.^. 
was  granted  ^iwfta  ifthibitimeii  iPM^  lilt}i«iigk 
d  against  the  peroonal  ^f^itom  of  flif  btK^t*^ 
i¥bo  agreed  to  the  coflaposition^  It  oamot  .C0|R«< 
{ainst  the  claim  of  the  purjsner^^  > 

!  defender  answered-^.  It  19  adsUted  .^Hi  tbar 
I  that  the  copy  of  ibe  il^hibltionf  SerVadoiLthli 
er,  does  not  contain  the  names  and  designatioiis 
witnesses.     It  is  c«nfiMelit.to  j^ted  tfeia  i)l|jto- 
Y  way  of  exceptiDB^Jfr«#^  beteilie  the  faist  h  mtt 
L;  and,  secondly,  befMKsv  it  ffoes  iiO«  eMfiradfM^ 
turn  execution,  whieh  itiaftes  no  assertion  to  the 
try.     The  oirly  relaxation  whidi  has  taken  place 
regard  to   executions    is   in  the  case  of  sum« 
i%,  where,  if  the  return  of  the  exeauAion  ia  tm 
regidar,  it  has  been*  found  that  ihe  pMnuei:  jit 
^(1  to  rest  upon  it  tiU  it  sbaU  be  9f t  iwd».by'jH^ 
)D.    This  was  all  tbali  yim^.At&itAmAt.amm 
Ider  r.  Calder,  £Otb  Dte;  1M5  ;  aiMl  it^ownei^ 
to  the  present  ease. 

The  statutory  A^S:  in  ffte  cdpy  isertecf  dii  ffife' 
der  is  fatal  to  the  diligence.    T^his  is  necessarily 
ed  in  the  provisions  of  the  statute  169^  c.  12, 
ti  are  imperative  ;  and  the  point  Was  dejcidedip^ 
aniQ  terms  ia  the.i^asi^  of  Stewart  .cw  9iPW^:SS^ 
1824.     It  is  impossible  to  draw  any  diisflfnction 
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*  M^.  M»*  }i0tmeB^  adtaWtldai^aBM  arrestments, 

HoiiiwJ^^i  ^Ife^l AWf*  br'Wftl'Hfen  Ss  completed  oi 

"«  cb^  ^tf^e  letters,  iij  terms  of  the  I 

III.  Supposing  that  the  diligence 

the  .pursuers  are  no^  entitled  to  ac 

whole  debt,  or  to  4daJLm  any  thiog  mo: 

pOBitiiiOBi  on  l^fmetit  of  which  the 

discharged.     The  pursuers  made  no  a 

aeqpueBferatioH,  and  reserved  no  claitr 

itace  under  their  inhibition,  their  a 

cHfferent  from  that  of  Stewart  v,  Ps 

181S.     The  inhibitioni  which  is  mei 

diligence,  did  not  give  thetn  any  re 

lands,  in  a  question  with  the  other  cr 

not  p]?event  them  from  being  valldl} 

the  heritable  bond  which  was  afterwa 

ii '.:.'■■■■     .  '•'  ^ 

-  ^t  Ad  firiet  ^driding,  the  Lords  Justid^ 

Vmue  of  lopinion  that  tihe  objection  to  the 

segfired  iipon  the  debtor  was  &tal  to  the  dili|i 

way  dissented,  and  Lord  PUmilly  was  absen 

Lord  Gfey*fee.— The  first  question  is,  1 

been  an  effectual  inhibition ;  because  withou 

can  qualify  no  rig^t  to  adjudge  the  estate. 

stAsekiuent  debt  at  which  the  inhibition  ^ru 

th^  {Airsuem  might  a<i(judge  on  their  decree, 

ta^aay'oljectteii  likai  might  He  to  their  diligi 

hafe>to  eomider  the  other  drfence  Hr^t     Bu 

^^f»mmt  ta^r' as  if  an  action  of  reductioi 

by  the  inhibiting  creditors  against  the  holde 

b<«&  gvaitM  ftibfleq[iiiBnt  to  tlieir  diligence, 

felieepfeaded  by  him  was,  that  there  was  ni 

tiori. 

Icmildp^eclfy  understand  the  preliTnint 
we  were  not  in  shape  to  consider  this  que^ti 
dqiWptt<iof^4hfe  gnbesfeitya^V  r€t iuti  ejreeutioi 

1  '"  — 
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Kk^ood,  because  the  service  copy  in  process^  wiemtiii^      «««*« 
QSKs  names^  ii^oiild  liaVe  shewn  that  those  scd^npit^es  sl^mun. 
ikkn  eomplied  with.     But  the  execution  says  nothing  ^^^  ^^^  *•  '^ 
ini  Ae  copy  served  on  the  debtor  having  contained  /hMMmi,    ^^ 
iJM  Iitettee5  op^therwise ;  il  ifei  no  evid^iil^e^^  that  fil«t^ 
Mikra^  «#e  nms^  netW'  look>  at^tfae  iseMoe  eop^t^i^ 

av^lBlraidyrfi>i«ld  diatthii^.objeetkmiis  JiMd/tOfJili^^^^ 
^^eobieOf  Stewart  17.  JBrown;  iaidtinBor£u:^aa.th»: 
i<699yC.  13,  k  concerned,  i^pies  of  arrestaients  and. 
Ds  stand  exactly  in  the  same  situation.  They,  are  m^Ori^ 
i  the  same'clause.  It  is  true  there  is  no  express  sanch 
liiAity ;  b^t  When  a  statute  requires  that  an  inhibitioh 
^filigenee  ^whidh  is  liearly  the  creature  of  statute  la^^)^ 
^MoMidsln  a  certain  ftrm,  Aere  is  n6  occasion  t6.add 
%Mim9  becaRis^  unksff  it  has  tlie  stetutoory  Ibmi,  ji 
egal  existence  at  all.  The  copy  of  the  inhibition  left 
Hd^tPi  is  the  ii€ie»tM  which  i»^bit8  hitt  from  tM^ 
r{f)^l|t>  joatin  the  same  way  as  the  oorvioe  eopjr  «f  aH: 
prtia  Jliat  which  prohibits  the  anreslee  from  pagfing^^ 
e  funds  in  his  hands. 

» the  casa  of  summonses,  which  are  likewise  mention^ 
tatate,  it  is  veiy  true  that,  when  a  defender  vpfexn 
ids  to  them,  the  Court  has  got  over  the  objeetioiLto  the 
copy  wanting  the  names  of  the  witnesses,  to  the  mkmk 
9:that  it  cannot  be  pleaded  by  way  of  exceptim^r .  Bui 
IDpeb,  notwithstanding  the  praetioe  whidh  baaitakn 
rjbether  a  decree  in  absence,  taken  without. any )aiq^ea9«: 
the4efender  whidi  can  be  held  to  waii^e  ;the  olgiietifii^ 
»9,good  in.  sttdi  a  case. 

fpoiond  defence  against  the^adjiidifMa^  finiit^Mjn^  Urn 
fngijB  theaeq^eslratiwi  would, reqwi?^  a.ig9Q^4Qal^ 
ration ;  but  it  is  unnecessary  for  me  to  enter  into  it,  ift  - 

tQ(tfaS;d]ligfmk^Mt>   -H>.    I  ....'■-       ••:    -.i.i'.  ..^  JCX'  :'Vi^    «=.  ^ 
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ffiat  the  ease  of  Stewart  r.  Brown 
irii^^pBBDedent,  I  shciuld  have  no  difficulty 
for  i'caimot  see  a  shade  of  difference  bet\ 
Ctf  «lM8tment3  and  inJiibitiong.  Thef  are  b 
»ilMf statute  1693,  therefore,  if  that  jnd 
eUgisHr  field  to  be  safficient  to  settle  thb  q 
no  <(touM  that  it  is  decimve  of  the  pre^^ent 
miuh'the  principle  of  that  jiidginent.  Sui 
Iby  Hie  statute  exactly  in  the  same  sitiiatt^ 
and  inhibitions ;  yet  the  decisions  of  the  C< 
eMuAmtly  run  counter  to  the  interpretatiai 
maislaiiied  by  the  defender^  and  must  be  hi 
kgEliB«&ninE^  of  the  act  of  Parliament.  I 
such  cAgcctions  to  the  service  copies  of  i^uni 
iaaij ;  the  answer  which  is  sustained  being  i 
tioiiof  the  messenger's  execution  must  first  I 
Wiiiie  it  stands  unreduced^  it  carries  with  i 
iomnia  rite  et  solenniter  etcta.  What  wonli 
df  sottainingf  such  an  objection  now^  upon 
Couftv  ^id  the  titles  standing  on  those  decree 
illgB  cm  such  smnmonses  are  hdd  to  be  obje 
toa^ttatutoiy  miUity  ?  In  the  case  of  Frj 
pebr'  1[825,^  the  opinions  of  the  Judged 
sion  ^>pear  to  have  been  contrary  to  the 
bSSAmmrt  V,  Brown. 

Tfi^' Lard  Ju8tice^Cierk. — ^When  we  i 
6t€WUt  >i*.  Brown^  in  this  Divi^ioi^  the 
mwian  of  the  practice  -which  had  taken  p 
iummoiiBe^.  I  observe,  from  the  notv:i  \rl 
&i4ji  the  opinions  expressed  by  the  Conrt, 
tft>fl|Q£rst  advising,  I  was  of  ophiton  th 
tfcsirtKtute  must  receive  effect,  %vitJiout  reg 
pnurtice  The  ease  of  summonses  wm  referr 
mire  accordingly  ordered,  before  answer,  i 
ittteii  to  which  the  practice  had  gone. 
Erildne  (B,  ii.  tit-  5,  §  55)  was  quoted  in 
kek€B44ains  distinctly  the   grounds  upon  w 

•-^^Ift-thk  «aiei  &  vimUor  objection  «««  Fused 
homing;  but  no  judgment  was  pronounced  ;  the  dc 
cd  intr  &  libet 
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>0tweii  their  ezeeatipi'^ii^.tbpl  ^f  diljfqpffl^^  M^      ^^^^^ 

acntsand  inbibitioiii.  ,  Tbft  Poyii^  yaf  thgagi  ynimiiyaiip  j^^^^^,^ 
apxmao  that  the  dtsMifW  Ojf  t^«  ▼  W* of  tbA.yitfeWieReid.  ^^ 

in  the  copy  sen  ed  on  the  defynia;  w.9i»,  &^1  ^p  ike  4iIU      .""" — 
;  and  I  see  no  suhs^qi^  .^Iffe  whiA  cm  if^t&SfX^  ^i^EstcutUm. 
thority  of  that  deciwn.     In  .t)ie  ca^e.  said  to  hsve  joc-  ^^  ^^^  •^ 
in  tlie  Firet  Divifikm  in  IBS^t  it  pnlgr  affe^  tM  the/ijui»ifi«% 
i  was  turned  into  a  U^l^wd  ^^t  no  judgifteK^t  w^giri^ 
poiQt  now  at  is^ae.    J^  %ii^  ^ircninftyicffi,  I  b^ite  jop 
of  the  soundnefis  oi  o^x  4^i^A  4B  tb^  case  cf  Stew^; 
think  we  are  botmd  to  follow  it  u^  tbe  pirasent  case.     J 
«  xia  dLstinction   wbntor^  l^tiFeaii  thfi  ei:Q^utiK#  fiif 
nents  and  inhibitions.  , 

he  return  of  the  execution  by  the  mess^ngur  bad  bonif 
lecopy  had  been  B^rved  (u^  tl^e  debtor  with 4^  theses 
pa  of  the  s^tatute,  or  that  it  l^  contained  thje  mJM»^ 
immHf  it  mi^ht  liav^  x^mi^  a  difefiant  ^u^stion;  }h4 
MQt  the  case  in  the  preoefit^^slailice* 

cousequence  of  this  difference  of  opiiaonj  and  of 
was  said  to  have  ooawn^  in  th^  Fjrst  DiYiaioqi 
»  case  Fraser  t\  Fraser,  the  Ckmrt  afpokuted  Hm 
-s  to  be  laid  before  ike  other  Judges  for  the  Opi# 
of  the  whole  Court — *  Whether  the  objectioiis  to 
inhibition  in  this  case  areirell  founded  ;  and/if 
,  whether  the  objections  to  the  adjudication  are 
1  founded  ?'  ^^ 

e  following  printed  opinions  were  aftenf ards  g(it«n*lil  !-•— 
'ds  Balgray^  GilUeSj  CringleHe^  Meadawbank,  Medwyn^ 
onsey  and  Neivt&n, — ^There  are  fwo  questioAS  inthilcaea 
iich  our  opinions  are  required,  1«#,  Whether  the  objee- 
^  the  inhibition,  founded  on  the  defective  lifktijd!^  of  Ilia 
[>f  the  execution  served  on  the  debtor,  &'weil  founded  | 
M^  Supposing  the  inhibition  e£^tualj  are  Ae  dbje^tieHI 
!  adjudication  well  founded  ?    '  ;     :  1- 

ih'^  first  question,  it  appears  to  vm  fliat  the  enaetments  H 
atutes  1^1 1  c.  6,  and  1686,  c.  4,  rdate  exriiiBively  ti 
rincipal  executions,  a»d  that  Hr  is  eidjr  in  viftdd  oF^Aos* 


r 
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4  Uwt.  1^  Itf  W%U<yU/ liWB,  c.  12,  that  the  copy  in 
'—  r^V  *<8rtF   Btft  ^  aS^^'ilot  think  that  the  sokr 
Sd^**^'^^^  h^tttr  act,  :<toe  irf  which,  do  dotibt  is, 

'"";-    ,   Bckir  the  iiames  iiid^desigiiHtiofts  of  the  wit 
^Jj^^iahn.       way  a«  the  principdi  execution  does,  are  enfo 

/^AiCiis«m.  This  penSaty,  it  will  be  obsen  ed,  is  in  t 

snd  16B6,  c^  4,  ejeiwreeiily  declared  to  be  the 
ing  to  obseive  the  forma  there  prescribed, 
statutes,  with  Iheir  sanctions,  must  have  bee 
irfthelcgwhture  in  1693,  it  annexes  no  bu 
iregffect  of  ffie  reqirifiites  it  M'm  iDtrodueing 
copies.  It  merely  declares  that  the  messen 
iftem  sHiail  thereby  incnr  deprivation  of  hii 
'tinction  thus  made,  betwixt  the  sanctions  hj 
cd'forms  are  enforced  in  the  ease  of  princi] 
of  copies,  seOTM  to  be  founded  on  reasmial 
principal  execution  is  returned  to  the  credit 
pears  defective,  has  it  in  his  power  to  remed 
tJond  ^ecution ;  but  he  can  know  nothing  o 
%te  de1yt6r.  Thd^  seems  no  reason,  therefo: 
the  legid^fcture,  in  passing  the  act  1693,  n 
&rther  peBslty  than  the  one  it  has  specifie 
lihiak  tie  Court  would  be  justified  m  going 
to  the  penalties  of  the  act. 

As  to  the  case  of  Stewart  t\  Brown,  we  c 
Dirinon  of  the  Court  cannot  have  consider 
auttiority,  otherwise  they  would  not  have 
iddn  tf  the  other  Judges  in  the  present  case 

In  r^ard  to  the  second  question,  we  thin 
^atnUOt  be  allowed  to  proceed  in  hoc  statu, 
.Th^  pursuers  cannot  adjudge  in  the  cha 
erecBtors,  because  the  dLfender's  discharge, 
tration,  has  barred  all  chiim  beyond  the  co 
pttferente,  under  their  inhibition,  is,  no  c 
ihewt,  aiidltii  nece^sarjs  in  thefrst  place, 
that  pre&rente  is.  Supposing  the  sequestra 
e^edlsdy  and  the  bankrupt's  heritable  prop* 
foM  undtt^  jfl»  ^wrsners  could  hare  deriv 
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licence  only  ia  two  eases,     |^t^r|wt{ pfJim)tWt^^^^^^^^^^^ 
WiUon  lar  behoof  of  the  cr^lt4rBJfMSmf^dm  ^°^\j^^^  «. 
m'pyed  a  prefertiiice  ovtr  th9Pt  irf -lillPiMW^I^^ 
debtP  were  contracted  posU  rior4qt;|l|fi  jnbJh^jgy^yyi^jjLjg      *=?=- 
sfiB  iK^ritaUtJ  bacurity  whiiihs>i^.etp;aA?i^T^^tlM^ 
they  wouM  have  been  eiititlet^.tprAj^W  Jwa*f ^fi^ 
if  the  prioe  allotted  to  the  hcrjft^ld  fipesAiiofprnTiv^lb^ 
have  drawn  as  adjudr^ers  kadvOO^-WPhj^Mipi^^ 
i    All  prefc^rence  of  the  Urst  kua4.faei»D^.tQ-iN|..e^ 
the  jecal  oi  the  seqiiestratlou ;  iNitutbe  aiiher.  len^Hilv^itf- 
.    Tiie  property  Jms  been  repl|M»<t  ia-  tbe  l»iilaqppt  *ilft* 
!  burden  of  the  heritable  bond^  and  the  heritable  <3r94^ 
aains  liable  as  before  to  have  his  aieciixitjr  reduced  eci^^ 
ikihilionU.     It  k  by  meand  of  Binch  a  teductim  al^omy, 
r  operating  on  the  heritable  baD4>  that  tbarpipsuen.CIHt 
p  a  fund  for  their  farther  pay^oeiit.     To  allQir  lh^pi»te 
;ethe  debtors  estate,  while  the  heritable  flecnrify  is  J«ft 
!hed»  waaVd  obviously  be  most  iUguet»  aiid.009trai7>to 
m']\*\e.     Their  buBiness  is,  in  the  fil«tj^lace,.t0'vi)^4«iBe 
ritable  bond,  which  they  are  entitled  to  doj  at  Jeastto 
tent  to  which  they  woiiJd  have  hud  right  to  dn^Wvhftdlc 
he  heritable  creditor  had  the  s^uestration  pioceed^ 
aving  done  so,  it  will  be  cumpetent  to  them  to.aiB||ii4git 
i^e  to  the  effect  of  carrying  that  part  of  the  right  o<  thp 
*le  creditor  which  has  been  replaiced  ia  the  debtor^  «l4 
led  attat^hable  by  them  in  virtue  of  their  jreductioiu 
tters  seem  to  us  to  be  much  in  thq  9^ll|e  rituationiui  IftS 
had,  spreta  inhibUh7iey  conveyed  away  his.estatek.  JBcH 
le  inhibiting  creditor  can  adjudge,  he  mu^t.  re^aQe,<tb« 
in  his  debtor  by  reducing  liia  conveyanee.    In. the  pw- 
lee,  it  is  only  the  heritable  creditor's  iptcsTjeet  in  tbd^tate, 
^saa  be  attached  by  the  piirsju^;,  what  WJ^^^esfiafj^to 
J>tQr  by  the  recal  of  the  se<iues^nrtio|i  is^liq  jpiyaffie^rt^ 
Ir  diligence.  ,     ^   /.:         .    <     .  ;    ,,  .;♦.<, 

iPredd€7it. — I  concor  eutir<^y  in  tbe.,;^V(t^p^pj^ 
his  addition,  that,  if  this  objection  he  smsbaipfd^.^oay^ 
of  the  bkader  in  the  copy  left,  ,.\yitli  th|^  d^^^,^  ?^ 
to  destroy  the  utility  of  the  resor^,  qf>h^)^ti(jfl|^  >  UEljil 
t  gen  e«  not  only  as  a  guide  to  ^SffiWtl^  l}|^ai|^f^j^  iju^ 

3G  V. 
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#  MAft»«W  |iiigtfcltkfciitte*»  Vat^lidwrith  the  inhibitor,  i 
dtktii  iteaioitiiyiiaii  jidtibitioii  duly  recorded 
len,  hare  piwiiagietQffiMii  for  his  money,  wli 
he  cannot  obtain  from  his  debtor ;  but  he  wi 
litde  difficulty  ift-oMidf^g-  a  loan  on  an  ae 
S^  t$$^^  dobt udidflifeiMfel  Our Aily  rec^urded.  But 
JnMimm  ^^BkibSiiMik  li)tor>diapnd,  not  on  the  lecnni 
bfiiontthroosteolilm  of  a  copy  nev<^r  seen  by 
fMBMiainkibited^  no  saehloan  Dan  ever  be  obt 
tibinad,  Auglsi'tte  Msotitf  of  th^  creditor  wm 
to  llio  laMdK^  tobeouil  down  on  account  of  a 

Lord  Madtemde^-^I  concur  in  the  result  < 
irion^.  tbmi^  aMit  witiiont  considerable  diiScu! 
narjr  in  Umoaia  of  Stewart,  but  as  far  as  I  c^ 
ptiiai  agpetated  beli;^  me  isi  that  case  was  ehir 
Aafiffset  of  Ae  eaceeuAion  in  barrin|a:  any  qu 
HDb  copy^  whiA  point  I  thought  afforded  no  ^ 
-aeee^  and  vhioh  I  tlinik  affi>rds  none  in  the  { 
amy  nate  I  do  not  connder  the  case  of  St^wai 
SxitkB  pointy  that  die  want  of  mention  of  the 
O0|>y  oi  an  inhibitioii  enates  a  nullity  ;  and  I 
OHfdiwant  does  net  create  a  nullity;  What 
is  tfai%-*-4iiat  tbe  mention  of  the  wituesseg  in 
by  the  nature  of  tiie  inhibition,  an  e^s^ntial  i 
If  it  wei»  •ao^  I  dionkl  think  the  want  of  it 
I^y,  pptwiibstanding'  die  eircumstanee  that  th 
tor  ba9  no  ojq^rtimity  of  84?eing  the  copy, 
the  creditor  nnwt'tidce  hi9  risk  of  all  failures  1 
in  observing  the  natural  essentials  of  the  dtlig( 
feft  fortb'e  debtor,  asw^  aa  other  things — as 
should,  for  instance,  is  the  copy,  omit  the  nam 
his  own  p^me^  or  a  material  part  of  the  lett 
toand  given  )>y^  virtue  of  them,  there  plainl 
lily,  ji^(iateirer  be  the  hardship  on  the  ereditoi 
see  the  copy.  But  I  incline  to  think  that  fh( 
witnesses  in  the  copy  is  not  an  essential  of  thi 
its  nature,  but  only  a  requisite  intended  to  foi 
Ab  pioof  of  it.    Ttoefei!^,  I  think,  the  want 
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inUkjr,  ibioe  the  atetvte  1608  does  not  tiwte  a  nuUitJn,  ^j^^J^^^^ 
Mpporte itsenactaMot I7  a itiffivnt Hancticm.  «.  RLid. 

■  adviflfaig  i6e  cause  with  tkese  opiiuon&^^  ^     SxecuHon. 

%6  lAtrd  J»9iiqi^Cl&rk€MuL^Thoo^  Hob  pam  ihustHoW f^""  '^^^  "^ 
Mjschc  itt  ooBfittnaty  with  the  ophiioni  of  th6  fafawitod  inhUtUiorw 
^  I  montmy  ikati  aee jw groand  to dumge  the  opi- 
irhidt  I  ftallfieirioialgriinaei. '  I'oahM^ado^the  nih 
ig  of  the^mieolted  JiidgMi  eft  ike  statute  16B6^  m  oeoni^ 
r^&$km  iH(h  tikd  judgmttl  iu^  tliBi  e«ii6^  (rf  SMirarr  9, 
m,  or  with  that  in  the  eaae  of  Lordi  Fife,  as  to  the  nidlity 
teds  improperly  tested. 

}rd  Gknlee  ooncnrred^  and  said — It  appeare  to  me  quite 
that,  when  a  statute  has  pointed  out  a  particular  manner 
hlch  a  legal  aet  or  formality  is  to  he  done,  it  is  necessarily 
ied  tbat^  when  the  provisions  of  the  statute  have  not  bemi 
4it!d  with,  the  aet  is  null ;  and  this,  in  particular,  ^MA 
'd  to  executions,  wlien  we  oondder  the  practice  whk^lr  has 
red  on  the  statute  IMO,  c.  75,  which  i^gulatte  Ite  for- 
ies  of  exet  otjctmv  ami  does  not  say  <iA%  y^oti  to  deelare 
those,  where  tiMst  UrmMim,  siBDh  as  the  six  biodis^  te^ 


not  Wen  aclhihited,  Aonld  b^nuU ;  yet  the  Court  has  never 
any  h^ltatioa  in  hoUytng  that  they  are  sa 

%e  Court,  in  respect  of  the  opinions  of  a  majority 
he  consulted  Judges,  repelled  the  objection  to  the 
lily  of  the  inhibition  founded  on  the  objection  to 
copy  8er\'ed  on  the  debtor,  but  found  that  the  ad- 
Ejation  could  not  proceed  in  hoc  statu^^xid  remitted 
le  Lford  Ordi^iiary,  ,   ^  ,  • 

t  Ordinar},  CfingleH^.  Act.  Dedh  ofpac.  (MoncretfJ 
Cmmm  Ah.  St».-Gm.  (Bope)  J.  M^N'Ml.  H. 
Cowan,  C.  S.  and  W.  Walfacsy  Agents.     -  F.  Chfk^ 
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tn  »JECI8ION8  OF  THE 

PIRST  DiriSWN 

■■•-■■'         i   Uit/.l'  

€HARLES  HUNTEI 
against 
Th^  HoHcwwable  D.  J.   W.  KINNAI 
LIAM  ROBERXa 

Presumption. — Dischaege.— /;£  at 
iDj/Jfer  ^A^  lapse  of  a  certain  perim 
rent  was  to  be  paid,  the  tenant  who  . 
,.  the  factor  upon  the  land%  a?id  ohi 
.  \  secutive  discharges  for  f.ve  years^  h 
the  balance  qf  the  rent  due^  tvasji 
the  ben^t  qf  ilte  legal  presumptic 
such  discharges,  although  it  was  not 
had  paid  the  additional  rents,  but  i 
kim^  that  these  rents  had  been  pa. 
the  annual  settlements  took  place^  o 
counter  claims  competent  to  him. 

In  1802,  Mr  Hunter,  the  advocator, 
lease  of  the  farm  of  Dron,  for  19  yeaj 
Lord  Kinnaird.  The  rent  for  the  fi 
M^as  to  be  L.S15  sterling,  and  for  the 
teen,  it  was  to  be  L.325  sterling.  On 
the  tenant  was  to  be  allowed  a  deductio] 
his  rent,  for  providing  sufficient  inclosi 
he  was  to  pay  the  landlord  7j  per  cent 
In  ISSi,  ap  action  was  bronght  be 
of  Perthshire,  by  the  respondents  (the 
late  Ciiarl^s  Lord  Kinnaird)  againtt  IW 


wit.     f)(MiT<)9'mm&^. 
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tog  for  payment  of  alleged  arrears  of  rent  due  ^  Mara  829* 
i  the  year  1806  to  1819,  inclusive,  and  consisting  nunt^TiT 
I  of  the  additional  rents  agreed  to  be  paid  after  the  Kinnaird,  ac. 
three  yeeM  <if  ^beleilBe  )(#kidi#  it  was  alleged,  Pres^impHm, 
5  omitted  to  be  paid  when  the  annual  settlements  ^^^''^^^ 
r^abe;-in  o^nsequence  of  the  terms- of  itvefease 
having  been  adverted  to  by  the  factor  on  tlie.es* 
^and  of  ti^a  j}^r^m£a^  Od:^^ the. sum  deducted 
1  the  rent      In  defence  Mr  Hunter  .  admitted 
'  tile  '  additional  rents  ^nd  per  eenk^  had  nbt 
i  paid,  but  maintained  that  it  had.  been  agreed 
Feen  the  parties  at  the  time  that  these  should  be 
iii'tip,  on  account  of  certain  counter;'  claims  on  his 
;  and  that  the  annual  settlements  of  accounts 
!(^ed  upon  this  footing ;  in  proof  of  which;  -he 
hi^'flVe  consecutive  receipts  for  five  years,  end- 
Witer  crop  ldl9,  grajited  by  liord  Kinnaird*8  fac- 
^to'bearifig  to  be  for  the  balance  of  the  rent  due 
9lfi^''|)Vevious  crop.     After  some  procedure,  the 
Mf decerned  in  terms  of  the  libel,  and  found  ex* 
iraPftae* 


ti'an  advocation.  Mi-  ^xmUv  pleaded-^ 

.  It  is  usual  for  a  tenant  settling  his  rents  with 

landlord  to  bring  forward  his  counter  claims ;  and 

m  these  are  allowed,  and  the  balance  of  rents  dis- 

rged»  the  settlement  is  valid  and  binding. 

L  It  is  not  competent,  afte):  a  regular  settlertienl 

iccoimts,  and  a  species  of  transaction,  to  open  them 

to  the  effect  of  reviewing  the  principle  on  which 

settlement  has  been  made  ;  Fraser  t?«  Kraser,  14th 

3.1827,  5.  and  D. 

(<  It  is  not  to  be  presumed  that  a  party  in  ppsises- 

a  of  the  document  on  which  the  settlement  of  rents 

i  taken  place  overlooks  the  provisions  contained  in 

particularly  when  it.  appears  that  his  atteniioa 
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Pi«i«m;>/i«.  -alteW»A    t#lpl«a  hWdWII  i^llgmifH,-! 

ii^ftQHBilcIk^ifflM  "(iro^  qillSfct 

to4lii6fdia|dtmiitifkge.iof  losfaigihiacMi] 

fi.  ^^  In  att^rearlj  and*  tevmty)  pafmei 
ftom  three  mwecuttvo  disefaaiges^  gi 
creditor,  lof  the  yearly  os  fieismly  dul 
sumed  thai  idl  pracediDg  dutiaa  ham 

6.  '^  The  satiBfaction  of  aa'dd  secbri 
been  mu^tained,  not  only  bgr  diiect  pc^ 
ifl^eet,  from  cimrumstanoeB  proved,  aa 
bad  long  taken  no  profit  wj^en  he  hiid 
Sffmr,  iv.  43,  88. 


PleUdediot  the  respondents-^ 

1.  A  tenant  who  admits  that  he  has  ] 
rents,  and  who  does  not  allege  that  the 
discharged,  is  not  entitled  to  plead  upon 
tion  of  previous  payment^  arisiag  fi^on 
staHcie  tha6  thfee  ccmfleoutiw  i?Q0eipta  hi 
for  future  rents. 

2.  As  it  is  admitted  that  the  prior  r 
paid  in  full,  juid  the  presumption  is,  that 
of  payinwt  arose  from  the  mistake  oi 
the  landlord's  factor,  no  discharge  can  b 

8r  In  such  circumstances,  the  tenan 
that  he  has  not  paid  his  rents  in  full,  i 
to  disdbarge  them  by  pretended  counter 
he  does  not  offer  to  prove  these  countei 
when  they  appear  unfounded  and  absi 
own  statement. 
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htHjbif&Omneity  pirottotmoea  the  fdUowiiig'  iHi  5 Bftr. ims. 
ctttdt»>^^>lh  tes^l  of  the  ttdvocfttOf^  flittllitt^^^^;^ 
eHiient'Qlftt  IfieUttdloird,  ctt  hiS'^tetor/ifgi!^  tKat  Em^sct. 

l^rt  ^feehargeti  4u  full,  fbr  the  rent  ^  fiv#  Mifi^^J^^^^ 
iOi^  y^ats,  from  1S16  to  fiO;  laf^ '  |>iiodb0edi^  uav^ 
r'flie  haad  df  the'  ftctoi*  i^ho i^«med^^^e  leue : 
ads  it  presumable  thM  Ho  arrears  of  re«t  pDe^ona 
1890  are  due;  andiufeepeM  theres^ndbnto^o 
t  otfier  to  prove  the  rey^-se  by  the  writ  or  oath 
iihe  Advocator,  advocates  <3ie  ^cauae,  afiSoaiiI«t 
If  defends,  and  deooms;  ted*  the  advocator  en* 
led  to  expenses/  See. 


7/ : . 


hM  tb*  e*si  oaiie  ts  be  adfieed,  on  a  itcfadamig^B^ 
iyisiliHl,  the  (;k>iirt  wfsr%  uaanimondy  of  efmo^  Ultilk 
ilwJOTitor  of  th^  Lord  Ordixuay,  whicb  followed  9ut  tb^ 
Bstabliflhed  rule  as  to  the  presumptiou  of  payment  anjd^ 
consecutive  discharges,  was  well  founded.  Their  Lordr 
also  thought  that  it  was  not  now  <»mpetent  to  open  up 
nnual  settlements,  to  the  ^ect  of  reversing  the  principle 
bich  tbiBj  had  proceeded,  and  that  it  could  only  be  proved 
!b  vel  furafnento  of  the  tenant,  that  any  arrears  were  titill 


bebr  liOirdahipa,  therafore^ '  »4heied  to  the  inter  lot 
M»r  complained  of/ 

Oxdinaiy,  Corehouse,  Vox  th^.  ^dyo<^or,  ^Jnd. 

ifttrratf,  Skene,     lliompson  Sf  FerguMyii^  W.'  S.  Ageiits. 
K\%:J.A.  Murmjf.  TVdd  4*  iPW^  W.  Si  A«M|tst 

r^v-eWu  ...i,.:  ...» 

'      •  •.,     ,.:     ...    .iC. 

•  •       ■        -■-'.-          ■     ■•     >  ^    ■■;    Uy.i      ../!   -.t     :»•  ' 
'•  •  '    f  ;       r      -  u:  :          .«       I",    ■ .     •.      it  •    .;•    ■ 

■■.■.■■■.                  .  .  ,          ^     ••    1.,  ,    3.  .j^    ^...    , 

:   r      '  .,     ;..   r,     *  •  !'  ■     .,.     ,  ^    ■     [\-   ■  ,_K.^'^.      I'f:   '    .■  ' 
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^wmmsKmoFiimji 


,«  (irirt '"-^"'^^  -'i       .tjf'r   rt    •Ci)  .l-'llili'JJiJjB    lo  9 

■  'Hi  <.'t  j\  ■'•.)■; '-'.'nil  ,bi;.!.;i  ;r-;i.<  i'd  c.i.'  "  ■ 

.«'..•;     .--.  :  ■:;-^  MALGQLMl;  ;  <:^ 

BECKUSsat^j^  tramre  rndtdterathn 
y^hebody^  of.  a  mmmmf  ;famnd  to  he^ 

To  an  action  at  the  pursuerV  instate 
aUa^xM}tdbtA  1^ 'the  defender  tbat  the* 
of  'tHeBOHimons  had  been  Wtiated  %u 
conse^u^tly,  that  the  sunmionB  was 
taall  intents  and  purposes.  It  stood  oj 
•  at  our  signet  the  fifth  May  18S8 ;  -  a 
terwards  altered,  by  the  clerk  who  ] 
sixth  May  (the  day  of  presentation 

The  Lord  Ordinary  sustained  the 
fb^nd  expenses  due  ;:  and  the  Court,  < 
not^  iof  the  pursuer^ '  Kemitted  to  ^e 
of  the  iSignet  to  report  coneemiug  th< 
cllqip  in^the  pqlnt  discussed  betwe 
m^  JBfP*iculfrly  whether  cases  occt 
Vb^fewi**  the  date  expressed  in  the 
tb^t^  of  appending  the  signet  themtc 
^  W  jQtjb^r  vitieticMi  of  the  date.' 
IThe  f  J^^^^  Keeper  retoraied  the 

1.  With  Jpegard  to  summondes  wbi 
bill,  they  bear  the  date  of  tte  warr 


raa/     cmfmiSFmssmm. 


W 


;  and  the  date  of  signeting  is  marked  by  the  offi-  \^^\\^ 
at  the  time  of  attaching  the  signet.     In  those  Taji6r«. 
es,  the  office^  toiMde^iit  hik  dWy  to  see  that  thfe^*^.^^. 
e  of  the  summons  corresponds  with  the  date  of /> 
lAflf  (be^{till.^  If  the  date  be  left  blank;  ihe)oft^e» 
ler  fills  it  up  with  his  own  hand^  or  desires  it  to  b^ 
le  by  the  person  wfio  wrote 'the  summons.     If  a 
ong  date  has  been  inserted,  and  this  happens  al- 
6t  daily»  either  in  the  ca^  of  summonses  which 
»  upon  a  bill,  or  of  other  signet  letters  which  pass 
pA^jillW;  or  other  Tf arrant,  it  is  usimliy  altef^d  1«1 
5  of  t^^  #ays.     Sometimes  the  wrong  date  i$ 
ised,  and  the  proper  date  is  written  upon  tbe  era^ 
fe  l^mt  other  limes:  the  wrong  date  is  deleted,  an^ 
If  Ritlllfr  dite  iK  nvnttep  oa  the  margin  of  the  writ 
ti^4b0T4at(a:faiSjbeeii  eort^cted  in  either  of  thos^ 
^nllli^^offioer  at  the  Si^^t  does  not  hesitate-  to 
^t  ^  wrlti  itf  b«  ^bnceives  that  if  any  errdi-  it 
gmiitfisA  iti  this  xnatter,  it  is  done  periculo  petefUU. 
fgi  mtSmTf  however,  generally  ]nfQrm$  the  person 
Mienting  the  writ,  that  ^he  erasure  or  deletioii 
ould  be  mentioned  in  the  signature  of  the  writer 
tl^e  eignet  who  signs  the  writ,  and  (hat  a  margi- 
1  note,  if  introduced,  should  be  signed  by  him* 
U«  In  the  case  of  summonses  which  do  not  re^ 
ttavabiUfit  ifii  not  considered  necessary,  lijT  the 
AnmissionerB,  or  by  the  officers  at  the^gnet,  that 
ay  1  shall  bear  the  same  date  with  that  of  «ffixftog 
e;  Signet    The  officers  at  the  Signet  6?tate,  t*at 
ey  do  not  think  theproelves  called  upon  to  notice 
a  date  of  a  summons  which  passes  without  a  bill, 
rther  than  to  take  care  that  the  dhte  is  hot'mcNre 
aa  H  year  and  day  before  the  day  of  pi^e^entif!^  the 
immpns  at  the  Signet  Office,  and  that  it  is  not  pos-i 
rior  to  the  day  of  presenting.     In  gell^fal,  ^um-? 
onseti  which  do  pot  require  a  bill  b^ar  date  on  the 
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day  of  their  being  presented  at  the 
on  the  day  previous,  the  summons 
^  written  out  imkneditotely  befiire  it  h 
^  Signet  Office ;  and  it  rarely  happenj 
'  or  detetidn  takes  jdace  in  the  dat 
'  mouses* 

^  ThP  summons,  in  tk^  prtsent  cas 
'  petitory  summons,  wfaidi  did  not  re 

Upon  oonsideriiig  tbe  report,  the  Court 

oiefimaa  tM  the  interbcutor  of  the  Lord 

founded,  the  practice  not  authorising  any  j 

foam  or  date  of  a  smmnons,  while  l^e  gent 

ought  to  he,  that  all  vitiations  in  the  essent 

writings  rendered  the  same  mfi  and  void. 

deni  observed,  that  if  Ae  Court  were  to  m 

in  tiiis  case,  notwithstanding  Hie  vitiatioi 

ihere  was  soarody  any  vkiation  which  eoul 

lite  fttaL    It  was  necessary  to  put  some  etop 

tioe  in  theae  matters.    The  summoiiB  woi 

good  if  there  had  been  no  da|e  in  the  body 

suit  ought  to  be  the  same  where  the  date  mi 

pould  not  remedy  the  delect. 

Their  Lordships,  therefore,  adhere 
found  expences  due. 

librd  Or£nary^Cor^Aoii^.  AcJ.  Whig 
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JEFFRBY 

ALISONS. 

ITBATION. — Reduction. — An  extract Jrom  ihe 
Wtf  Council  and  Session  ^  a  deed  under  re* 
ficMi^k  ^Mjfficient  to  satisfy  the  production,  aly 
(fft  the  deed  be  challenged  on  the  ground  of  an 
fmaUty  discoverable  oftly  by  inspection  <^  the 
imatits^f  and  the  defender  be  willing  to  admit 
fact  upon  which  the  challenge  is  rested. 

H»la^ion  of  a  collateral  bond  granted  for  the 
r^j^a)rment  of  interest  on  a  bond  and  disposition 
ofily,  on  the  ground,  inter  alia,  that  the  date 
principal  obligation  was  filled  up  in  the  collateral 
by  a  different  person  from  the  writer  of  the  rest 
deed,  and  that  this  was  not  noticed  in  the  testing 
,  the  defenders,  to  satisfy  the  production^  lodged 
utess  an  extract  of  the  bond  from  tl^e  boo^  of 
SI  and  Session.  But  the  pursuer  objected  to  this 
of  satisfying  the  prodnctiDn ;  and,  although  the 
lers  had  prepared,  and  were  willing  to  lodge 
les,  admitting  every  fact  libelled  on  in  regard  to 
particular  ground  of  reduction,  the  Lord  Ordi- 
leUt  that  the  defenders  w6re  bound  to  produce  the 
tsdf.  The  defenders,  accordingly,  presented  a 
in  to  the  Court,  praying  for  a  warrant  upon  the 
rs  of  the  records  to  transmit  the  deed  in  question. 
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^-^■^y  3ut  the  Court, '  having  considered 

Jeflfrey  f,  AU/  heard  counsel  for  the  parties,  and 

'^°"'      -'■  "  *  register  thereon,  in  respect  that, 
Begi9ifm(i0n.*,V^d\xcXion  hereiu  referred  to,  a  r 

*  the  deed  under  reduction,  from  the 

*  and.  Session,  has  been  produced  by 

*  the  purpose  of  satisfying  the  pro< 

*  in  hoc  statu^  such  production  is 

*  the  desire  of  the  petition,  without 

*  application  bein^  made  by  either  < 
'  any  ftiture  stage  of  the  process,  u 

*  for  a  warrant  on  the  keepers  of  tl 

*  for, exhibition  or  transmission  of 

*  tion;  '*' 

Jjord  FuHerton^  Ordbary.  For  the  ] 

Alex.  Roi^rtsm^  W.  S.  Agent,        F 
ftuOerfird.  T,  Clerk, 

■  .  *.       f  .  .  r      .J        » 


No.  dx. 


SECOND  DiriSIC 


COWAN 

(tgainst 

AGNES  WATT. 


iijSMTATiQ  FuGJB. — A  jneditatio  fu| 

4ugpfndjed  on  account  of  the  d^btt 

;    writjlen  on  a^n  eraxure,  and  other  cl 

•    tie$  in  the  tcarrdnt  (^commitment. 
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•  Mir.  m£K 


il^.WflSt  the^  alleged  father  qf  a  b^tard  child  bjr 
jijG^er,  :^hQ,  s^vejral  weeks  before  h^r  delivery^  Cb^an  <*■ 
j4  fpr  a, warrant  against  b"n  as  in  meditcttiSne  .^.^ 
tp  be  incai-ceriated  till  he  should  fyid  caution 'ifor  ^^'«**<^ 
lept  pf  the  aliment  for  the  phild^  to.  wh|ch  lie 
t.be  subjected  by  decree,  in  an  action  to  be 
l^t.  against  him  within  six  months.  Ai^  oath 
laade  by  her  before  a  justice  of  peace  at  Dum- 
,upon  the  verity  of  her  claim,  and  a  warrant  of 
[^ration  was  granted,  which^  if  it  had  b^en  put 
ecutipn^  would  have  been  clearly  irregular:  Cow- 
a  ;the  meantime,  came  to  Edinburgh,  and  the 
^r  transmitted  her  petition  and  warrant  to  a 
latary  there,  in  order  that  the  proceeding  might 
Ho^^f^jo^;  The  mandatary  presented  the  pri- 
"fetftion^  wRh  the^  oath  of  the  charter  and  war- 
of  the  magistrate  anfiex^,  to  judtic^  of  Che  peace 
lie  county  of  Edinburgh,  with  an  application  to 
,  praying  for  a  warrant  to  bring  the  suspender 
e  them  for  examination ;  and  thereafter  to  grant 
ant  for  imprisoning  him,  &c.  in  the  usual  terms, 
of  the  justices  of  peace,  to  whom  this  application 
made,  g^iant^^  ^  warrant  accordingly  to  bring 
m  before  them  for  examination ;  and  thereafter 
^;^(]j|^idering  his  deposition,  and  the,  proof  ad- 
1  by  the  petitioner  of  his  intention  to  abscond 
the  country,  granted  a  warrant  of  imprisonment 
aved.  The  petitioner  having,  in  the  meantime, 
icted  her  claim  for  security  for  the  aliment  to 
\  and  L.30  of  expenses. 

j|(5,^;^jq!jant  of  committal  directed  the^  constables  *  of 
lift  to  commit  the  person  of  the  said^ohh  (Jowan 
ti?tt»'  &c.  in  the  ustial  terms.  But  the  word 
^an  was  written  ojk  an  erasure,  and  several  words, 
tted  m  writing  out  the  waiTant,  were  supplied  by 
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Cowan  «u 
Watt. 

MedUati9 


G  Miir.  ia».  a  marginal  note,  which  was  signed  by 
but  no  notice  was  taken  either  of  the  < 
marginal  note  in  the  body  of  the  war 
*  John  Cowan'  was  mentioned  again  i 
Warrant,  and  the  name  was  there  pro 
Cowan  presented  a  bill  of  sospensic 
grounded  both  on  the  formal  irregulaj 
rant  and  proceedings,  and  on  the  j 
tingent  and  eventual  claim»  such  as 
against  him  by  tlie  charger,  before  t 
child,  wag  not  an  existing  debt  upon 
against  him  Bsinmeditationejugie  coi 


The  Lord  Ordinary  refused  the  bil 
(solely  on  the  ground  of  the  irregiilai 
interlocutor  ;  passed  the  bill,  and  gra 

The  Lord  Justim-Clerk,-^^!  can  hav 
quashing  these  proceedingi^,  solely  on  accoui 
tion  of  blunders  which  appear  otk  the  fiu 
A  medifatio  fitgiB  warrant  is  an  extraordina 
great  care  must  be  taken  to  keep  eirery  th 
do  we  know  that  the  erasure  and  alteration 
party  again  bt  \rhom  the  warrant  was  gra 
been  made  aft^r  it  was  out  of  the  magist: 
those  of  tlie  messenger  ? 

The  Lords  Gi^nlee  and  PitmUly  concun 
Lord  Aliowuy. — I  am  glad  that  these  irr 
curred  in  the  present  case,  for  they  save  t] 
necessity  of  entering  into  the  consideration 
difGcult  question, liz,  ho%v  far  the  fects  set  f 
petition  justified  an  application  for  a  medU 
at  all.  The  difficulty  appears  now  to  be  rei 
of  the  child*,  in  con^^equence  of  ^\  hich  tl 


*  It  was  stated  in  the  answers  to  the  bill,  lltiii  W 
of  a  cblld  at  the  time  wben  ibey  were  loilged^ 
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%  bring  her  acdcia,  and  Bpf^f^fnewbrmmedUMe  \^'^^ 
wmrant,  founded  vpOA  WBt  ttdflting:  debt.  Cowtat  ¥, 


Watt 


Oidinaiy,  Newton* 


A^  Sol.'Gen.  (Hope)  Hen^ 


MedShH9 


emm,         Alt  Jeffrey^Ja,  Anderson.  W.  Martin  js'y^^ 

ni  Cnmpbell  &  BumAi^y  Agents.        7*.  Clerk. 


U. 


"  "■>■  ^ 


SECOND  DIVISION. 

,  CXL  7  itforcA  1829. 

RIT  SCHUURMAN8  and  SON  and  Manda- 
rt  livinci-Ri         taries 
against 
CARLIER  TWEEDIETS  TRUSTEE. 


SEUPT- — -Seqttebtration. — Expenses. — JDe* 
'e  /or  expenses  in  favour  of  a  clainumt  in  a  se^ 
tstrathn^  in  a  question  with  the  trustee,  ren^ 
*9  the  other  cr  editors j  and  their  share  of  the  estate^ 
bk/or  the  whole  expenses  incurred  by  both  par* 
U  ulihmtgh  the  claimant  was  ranked  as  a  ere* 
or  on  ffroitnds  of  debt  unconnected  with  the  sub* 
Umatter  oftJie  UtigaUan. 

ruRMAKs  and  Son  were  ranked  on  Twe^ie's  ae- 
rated estate  for  L.368.  Ss.  S^d.  and  drew  a  ^m* 
of  4s.  6d.  per  pound.  But,  for  part  of  this  sum» 
Luting  to  L.54,  Ss.  6d.  they  daiflied  a  preference. 
judgment  of  the  tmstee  rejecting  this  claim  was 
?d  by  the  Court,  upon  a  petition  and  complaint 
luted  by  the  claimants  (vide  Fac.  ColL  9th  July 
)  who  were  found  ^  entitled  to  their  expenses 
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Bankrupk    . 
Segueitraikm. 


7  M«r.  iilao.  v-jng^ngtithr^other  creditors,  aad  the 
Schuimnaii^  *  ^i^i  fW»  tftt^tee/  Thereflfter  the 
*^;  •q,^'^' pw^  and  d 

•  ^eotfaNBi^  creditors  of  the  bankrupt 
^  OtAdi^aB  *rustee,  in  payment  to 

•  1^185.  4sw  of  expenses  of  process,  t 

•  duea  of  extract.' 
The  trustee  charged  the  expenses 

the  liHgation  agaiiist  the  estate  genei 
being  almost  a  total  deficiency  of  fui 
the  expenses  proportionally  npon  the 
including  Schuunnans  and  Son,  hold 
equally  liable  with  the  other  creditor 
the  deficiency  (being  L,24.  5b.  7d,)  < 
that  part  6f  their  debt  which  was  not 
Schuurmans  and  Son  complained, 
the  Court,  of  the  principle  of  this  all 
that  the  charging  them  with  any  part 
was  contrary  both  to  the  express  tern 
and  decree  for  expenses,  and  the  cas 
and  Company  v,  Jeffrey,  24th  Nov. 
Ross,  12th  June  1822  (S.  and  i).)  ; 
Tastet  and  Company  i\  M*Qiieen,  1st 


Anstcered  by  the  trustee — ^Theae  c 

applicable  to  the  present  case.     In  no 

the  party  whose  claim .  was  unsucee 

otherwise  a  creditor  on  the  sequestra l 

therefore,  it  was  impossible  to  maint 

represented  in  the  litigation  by  the  tn 

1X0  principle  for  holding  that  any  part 

to  whicfh  he  had  been  found  entitled, 

oated  upon  his  share  of  the  common  fii 

words,  p6id  by  himself     But  the  cast 

verse.     The  petitioners  were  ranked  o 

undisputed  grdunds  of  debt,  wholly  un 
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ItAffteld  ^A  difii^gimt^^i&hd;  mr»iirfnv  tot  the  s^iHiwmm, 

SaiaiBlito^on  A« :iist^S28o^/t^  ^-<~- 

HWr  Aey  mustr  W>^  to^hwi^lmrK^ptmettA^'^*^  ' 
'  bim  as  the  organ  of  the  whdie  !ereditar9^  eto- 
lAagaredlrpofiatiebody.  ^  /     'T 

)Q  petHion^rs^  in  respects  of  tfaeJF  mtdiiaiMited 
^fh  of-  debt^  cannot  be  considered  as  in  a  tnore 
09^  ^fiation  than  ot&er  creditors  in  et  mino^ 
lyjhaitipg  iq^yUflfit  the  resolution  of  the  l^pal  jaa^ 
r.63;  lj^ig9tev^  particular  question^  whkh  opq^i^ 
igdc^uf^tedly  oonhl  have  no  effect  at  all  in  soving 
.^jfSI  tk^p  jHToportionate  liability  for  the  exi» 
I^)9ft4be  Uw  suit  .= 

i{9^tit)osei?8'  plea  derives  no  aid  from  the  word9 
n^^KiAJtk^s'   in  the  interlocutor  finding  them 
ijl  4m^  a^Qiemee.    The  only  character  la  whielk 
qN^i^,  'Or  could  be  recognised,  in.  that  litiga* 
j9^;a9-oiaimai^ts.of  a  preference.     The  C!ourt 
K>|f  klio^r  and   cannot   be   supposed   to  havw 
qii.  jllifit  they,  held .  undisputed  grounds  of  debt 
ilch  they  were  ranked  on  the  estate.     But  the 
^t  was  a  judicial  recognition  of  their  dba- 
\^^ediUffs  in  virtue  of  the  claim  of  preference::^ 
B  ^lustained ;  and  it  must  be  in  reference  to  thi^i ; 
>  no  other  claim,  that  the  expression  '  otbeir  cr^*  . 
esV  ia  used.    The  whple  finding,  as  to  eiq>ensef  ^ 
i^^^undantly  clear  that  this  is  the  true  inters . 
i^^     The  petitioners  are  found  entitled  tp  th^iir , 
s^  Agfonst  the  other  creditors^  tand  '  the  s^id 
!g9  j6o]4ie  qm  trueitae.'  The  trustee  is  found  11^^ 
Ifl  ppiSKipiaJily^^but  (^feially,  and  as  xepresenting 
iM^^94  the  (Eii^toroassacorporation,  without 
|i|y^,as  ta  tbo^e  who  authorised  and  those  who 
led  the  litigation. 

8H 


'-V»* 


m» 


a»seiisioNi5  (w  wu 


&c.  V.  Twee- 
die'a  Trustee. 

Bankrupt 

SequetirtUunu 

Expen$e9, 


^  ^>i!ll!3*      '^^  ^^^^  Ordinary  officiating  on  tjii 
Schuurmans,  cd  the  foUowing  interlpcutor : — *  In ; 
^  hmafide  interpretation  of  a  jndgmc 

*  justice,  fiAdiftg  4  pwtjrvtotl4led*o« 
^  to  keep  that  party  indemtius  of  the 
'  tiM  enH  }NMid  al9Q  in  respect  of  the 
'  Court,  Girdwood  and  Company  f>.  ( 

*  bert  Fleming,  24th  Nw.  WSa  ;  Sec 
'  June  1822,  (1  Shaw,  p.  481) ;  and  F 

*  and  CpwpWsy  P.  W^e^B,  .l»t  Itec, 
'  p.  241 ) ;  and  in  respect  that  the  < 
Wff  ^  trusb^i  that  th^  ctmi{4auif 

*  ftUund^^  th^  banknup^,  9^p^rate  o 
^  tlii^  sulnj^t^iq^tter  of  dii^iwte,  and  \ 
f  ^rt  alopg  wit^i  the  otlier  c^llors 

*  nents  of  the  complainers,  is  not  cor 

*  principles  of  law  acknowledged  in  t 
'  ^iqns;  tl^ei^efaf^  altera  the  ^^acatio 
'  an4  findfr  that  no  part  of  the  expene 

*  of  the  litigajtion  in  questiop  fimi  be  i 

*  Bffect  the  claun  of  the  CQiopl^iners ; 
t  oi^ains  the  trustee  tq  alter  tbe  scbeii 
'  i^fco^diffgly  •  ^^^^  ^^^W9ip|ainerB 
,f  ei^p^nses/ 

.  Thj9  tfiigjt^  haying  reclaimed,  ti 
inously  ,^  adhered  to  the  interloctitor  re 
V;9f  n^W  found  th^  petitionee  and  a 

^  * ;  XefX  tpi  f^eir  e:;cpewe9  s^p^nst  the  oil] 
.\  ififi^fif^  Peorge  QqWifW  tfl^a  truatee 


Lord  Balffrqn^  Qrdiom.      For  Ae  Petit 

'    ^  thHUesponident,  Cockburn^  Jtexanikf 
.   Cdoir,  Agent.        IVCleiki  •    ,.,, 


;  .* 


ill 


COURT  OF  1«ESSK)N. 


sed 


SECOJfD  DirmONi 

M^INTYRfi 

lOBSPH  Ai^i)  JAMES  HARVOi. 

tdlt.--JCnEAtotu----HoM0LOGATiON.-— ^i»  ifiden* 
\H  emterei  nM  h^  a  minor  wUkaut  consent  qf  hU 
ttiUo9^i  imt  acted  anfinr  a  considerable  time  tcHk  thii 
mM9^#  WpfW^  approbation^  found  to  hi  ebtiga^ 

}iWSL'&  t>r^eiltecl  A  petitioil  to  the  inagistrdtefi  of 
igow^  ttntiDg^  thlit,  hy  indenture  entered  into  be^ 
^lii^m  ifH  the  one  part,  atld  Joseph  Hande,  With 
f^aciai  Mitice  a:^  consent  of  his  brother  Joh% 
tWlattettt  cautioner  and  taking  burden  for  the 
\i^,  iok  the  other  part,  Josqih  Harvie  bound  Mm^ 
as  an  .apprentice  to  the  petitioner,  in  his  trade  of 
#twrlght^  fot*  four  jeArs ;  that  he  h^d  been  taken 
rU  for  three  ireeks,  and  expressed  himself  satis* 
with  the  trftde,  before  entering  into  (ihe  indent 
;  that  afterwards  he  tontinued  in  the  petitioner's 
loyment  for  nearly  ten  months,  receiving  imyment 
be  stipulated  wag/^,  when  he  left  it,  and  refused 
etnm.  The  petitionel*,  therefore,  prayed  for  a 
nmt.  to  .9ppr^byetul  and  detain  Joaq^h  Harvie  in 
m  uotH  he  found  suffidaat  daution  tint  he  would 
i&illy  serve  out;  tibe  r^maisani;  peifiod  of  his  inden- 
;  or,  at  aU  lev^oitf,  to  ordaia  him  to  return  to  his 
ice,  and  cepi^^9  his  app^niiceship,  reserving  ac- 
3H2 
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7  Mar.  iq29. 


M*Intyre  v, 
Harvles. 


Uqu^oC  d-amagje^  against  all  concernei 
the  ipdwture ;  and  to  find  him  liable 
.    E^rppiv  the  preceedings  that  follo\ 
^J^  i\m^  it(  appeared  «hat,  at  the  date  of  t 

/fofiioA)ira/f(m.  I9>prefi|ice  Harvie^  theia  about  sixtee 
residcid:  with  his  hrothe?  John,  the  co 
tioner  iu  the  indenture,  who  was  i 
vaaced  in  life.  But  it  was  offered  i 
tlaj  defender  and  his  unde  James  Ha 
appearance;  in  the  process,  that  the  pi 
tiioe  well  aware  of  the  defender  havii 
siderable  heritable  property  by  his  1^1 
being  under  the  guardianship  of  his  i 
and  trustee  nominated  in  his  father's 
the  other  hand,  there  was  no  distinci 
nial  (as  held  by  the  Court)  of  the  pun 
that  the  defender  lived  in  family  with 
the  knowledge  and  acquiescence  of  h 
the  latter  knew  of  the  defender's  inter 
to  an  indenture  with  the  purisuer — thi 
quently  at  the  pursuer's  shop  on  the  dt 
perfectly  satisfied  in  r^ard  to  hie  occu] 
advanced  money  to  him  for  the  purpoj 
the  necessary,  tools  for  prosecuting  his 
The  magistrates  sustained  the  index 
on  the  defender,  till  reduced  by  the  c 
and  ordaikied  him  forthwith  to  return 
service,  and  to  implement  the  indentu] 


In. an  advocation  of  the  judgment 
dinaiy  pro]U)uneed  the  following  inter 
'  voicates  the  cause,  and  finds  that  the 

*  tered  into  by  the  advocator,  Joseph 
*^  the  apecial  advice  and  unseat  of  his 
"  Harvie,' and  that  one  0$  the  witnesses 

•  brother,  ^leiQander  :  Finds  it  stated 


lid.         diWR'T  OF  SESSION. 
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xititithe iikwersin  the  inferior  court,  ftnd^no^di?-  ^.^^F  I^^d. 
tio^f  the  ayerment  in  the  revised  condescenden(^,  m^J^^^ 
i  parties  distinctly  i^ftrmed  him  tlmt  John  Harvie  Harvi^s. 
ilh  whom>  'aij  wafii  knoWh  to  hisr  uncte/  he  was^wn^T" 
ring  nt  the  timfe)  was  Joseph's  tutor:'    Find^  it'^^^^.^ 
30  stated  in  the  said'  answei*s/  and  liot  noticed  in 
e  rerisedeondescendence^  that  James  Harvie;  who 
fs  he  acted  as  the  curator,  *  knew  that  the  minor, 
leaded  to  enter  inta  indentures  with  the  respon- 
M'^^MihM  he  knew;and'frequeiitly  saw  the  minor  in 
e  respoadenf  8'  work  shop  after  the  indenture  was 
feeiM^  ;'atfd'that  ^  he  made  no  objection  to  the 
UtraM,  aHhongh  Joseph  was  in  his  employment 
ailjrai  whole  year:'  Finds  that  the  advocator  en- 
1^  totb  his  apprenticeship  on  4th  September  1826, 
a  edtftinued  therein  till  the  end  of  July  ,1827, 
th^irehallenge  or  .  objection  of   any  sort  from 
jr- jperson:    Finds,  in   these  circumstances,  that 
S^>fespobdent  was  not  bound   to  recognise  James 
ihrie  'as  curator  for  the  apprentice,  and  to  make 
n    an  original  party    to    the    application,   and 
It  the  order  of  the  magistrates  to  make  him  a 
^  was  sufficiently  implemented,  in  such  a  sum- 
try  application  as  this,  by  the  intimation  of  the 
plication  to  James  Harvie,  which  produced  his 
npearanoein  the  cause:  Finds  that  this  indenture, 
ring  been  entered  into  by  the  apprentice  with  con- 
it  of  his  brother,  who  was  held  out  by  him  as  his 
Eurdian,  and  having  been  acquiesced  in  by  the 
rtitor^  and  acted  upon  by  all  parties  for  so  makiy 
>bths,  cannot  now  be  objected  to  as  a  deed  null  in 
tippet  6(  its  having  been  entered  into  by  a  minor, 
vipg  citratbr^;  without  their  consent — itjserving  to 
ef  ad'imcator  bid  privilege  of  being  restdred  agatoiBt 
as  a  de*d  done  in  toinority,  if  he  has  any  grounds 
r  being  reponed  against  it :     Ordains  the  ad voca. 
r,  Joseph    Harvie,  forthwith  to  retAirn  to  there- 
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I  Mar.  1820^  <  ^pondeiil's  service,  and  to  iiripl^eti^ 

M*intyte«u  '^  turc,^  ^d  decems— Te$erying  atfy  da 

<  yrKci  may  be  competent  to  the  rei 

*  breach  thereof,  as  accords:   |liidS 

gjg^  «  liable  in  expenses,' 

^e  Court  unanimously  realised  fi 
against  this  interlocutor. 
'  Their  Lorclships  were  clearly  of  opliiibii  t 
tlM  advocators,  especially  thiB  act  df  iSte  €tii 
nomy  for  tiie  purchase  of  iodb  for  tiie  use 
{HfeduAed  tiie  plea  that  tte  indaitore  vi|p  n 
of  the  curator  not  having  qngmaUy  int^npoc 
^irt.  to  the  oomtifwt. 

fiOrd  Medsmft^  Ordinary.  For.  the  Ad 

Jtusseu.  Charles  i^isher^  Agent, 

spondent,  Soi.-Gen*  (Hope)  GUHes. 
^gen^  jp.  Clerk. 


SECONp  PIVISIO 

No.CXIII,  7 

MARGARET  LITTLE JC 
against 
JAME3  HAMILTON 

JlANKiNG   AND  BaLE. — CiTAtlON.- 

dnd  scie^  ihe  want  (tfper^iai  ciiaiic 
t&rs  in  possession  cannot  he  supplied 
sistinffihem,  although  thejf  do  not  j 

MU  HAiiilttcm  conveyed  tiis  estate  o 
Thomad  Wright,  as  trustee,  for  bel^ot 


IS. 
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,,-TI^  tTOsi^Tdeed  declares  that,  *  ahhoi^h  the  ^Manisae, 
i^,8ball  ^  resign^  or  shall  die,  yet  the  tpwt  sh^l^^i^JJ^J^^ 
r^B.cesae  or  becpmie  void;  but  tjie  trust-rigiit,^"*^^ 
thfi  infeftment  Jto  be  taken  in  virtue  tfiereo^, ^ankkv'imd 
[  all  that  may  follow  thereon^  s^^^V  st^ind  and  J?J[^^ 
dst  as  a  isecurity  to  the  whole  just  and(  lawful 
liters  pi^eceding  the  date  of  the  trust'  ,^nd,,it 
er    declares    that    *  the   trust,    and  the  whole 
nora  vi^t^  in  the  sAid  trustee,  shsdl,  continue  in 
..ftrce,^  aye  and  until  tb^  tniptee  shall  be  re* 
ed  of  all  advanees  (^  mOi^y»  a^d  ^tl^er  oblige- 
m  'titoC  fae  umy  eome  aifder  in  the  te^e^^tioA  wd 
Im^kieAV'^^eofi  and  tfidt  fac^luOl  be  leatitied 
lold  ttte  subjects  till  he  is  relieved  thereof.'  Wright 
after  being  infeft  and  in  possession  of  the  estate 
?verdl  years.     Upon  his  death,  a  committee  of 
reditors  appointed  by  the  trust-deed  to  assist  the 
ee,    and   afterwards  a   general  meeting  of  the 
tors,  authorised  the  person  who  held  a  factory 

the  trustee  to  proceed  in  his  management.  He 
dingly  continued  to  uplift  the  rents,  and  remitted 
L  to  the  law-agent  under  the  tr\ist,  who  applied 
I  in  terms  of  the  deed. 

iss  JUttlejohn,  a  real  creditor  of  Mr  Hamilton, 
got  right  to  a  decree  of  maills  and  duties  against 
tenants  on  the  estate  of  Kames,  which,  however, 
never  followed  out  to  the  effect  of  obtaining  pay- 
t  of  the  rents  from  the  tenants.  Not  having  ac* 
d  to  the  trust,  she  brought  the  present  action  of 
;^og  and  sale  of  that  estate.  Mr  Hamilton,  as  a  dila- 

defence,  olyected,  that  the  messenger's  execution 
itAtbn  \KfK  that  a  number  of  persons  had  been  per- 
%  cited  i^  different  counties,  and  at  considerable 
ances  from  each  other,  by  the  same  messenger, 
A  the  same  day  ;  and  craved  leave  to  be  allowed  to 
i«^  a.  jfe^up^ipft  of  if^e  eajecution,      The  iodivi- 
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Hamilton. 


7  Mar.  i«w/c[^als  Wlufled  to  w^rt  real  ct^ditM  6^ 
th6' teprcisenta:tive8  of  th6  trii^tee,  wl 

tained,  Al^^re  in  attixtil  posfeiis^i'oii  of 

Ranking  and  mekiis  6f  tli6ir  agent  and  factdr.    I 

Steiiofi.         ha^Bg  sttbseqtientl Jr  given  in  d  mintil 

individuals,  the  Lord  Ord!Yi*y"rq)el] 

and'fodnd  the  defender  Ihible  in^expen 


The  defender  having  reclaimed,  th 
th^  interlocutor,  sustained  the  dilato 
found  the  pursuer  liable  in  expenses. 

^heir  Lordships  held  that  it  was  necessat 
to  the  provision  of  the  statute  1681,  o.  17)  i 
23t  Nov.  I7II9  requiring  spedal  citatioii  < 
possession  of  the  subject  of  the  raddng  and 
omifdon  in  the  present  case  could  not  he  i 
the  piMiies. 

Ixyrd  Mackenzie^  Ordinary.  For  the 

Baird.  Strachan  <f  Da/rUng^  W.  S. 
defender,  Dean  of  Fac,  (Moncre^)  1 
Party  Agent.        F,  Clerk. 
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.  beeu  obtttitted  in  terms  ttf  an  «/; 
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09Jtf<lT:QFS^«S^|f, 


81 5r. 


fHW^  i^  ff^^f^r^  tv0re  not  enHfU4  ipcg^Or  ^^^ 
i^^if^ ]^t  (^(h^J^undwtuaUyi raised  to  a  dif-^ 
rent  purpose  (hey  could  not  be  compelled  loleipy . 
we  than  a  reasonable  stipend. 

ict  of  PArlidJneQt  was  obtained  in  1690^  by  the; 
istrates,  town-council^  and  inhabitants  of  t}ie 
;^.  of.  I^o^trose,  in  terms  of  their  petition  :t— 
^Wimgf  Timtf  where  the  petitioners  baring  always 
tfie  the  aettleing  of  the  reformed  religione  in  Scot- 
id^been  very  zealous  for  encourageing  the  gospell 
iMstry  within  the  said  burgh,  and  that  it  being 
t  a  small  landward  parochine,  the  teinds  yrof  not 
i]^  competent  for  a  first  minister's  stipend,  and 
^^ce. being  soe  popolous,  that  one  minister  is 
t  able. to  undergoe  the  charge ;  and  the  petition- 
9  being  willing  to  lay  a  fond  for  a  helper  or  second 
mister's  stipend,  they  desyred  that  ane  annuity 
ight  be  laid  on  and  payd  be  the  haill  inhabitants, 
Q^ts,  and  possessors  of  any  houses  within  the 
id  burgh,  at  fyve  per  cent,  of  free  rent,  and  that 
e  kirke  of  Montross,  being  a  mensall  kirk,  and 
e  forsd.  fond  voluntarily  condescended  to  by  all 
ie  said  inhabitants ;  that,  therefore,  they  might 
ive  power  to  call  their  second  minister,  and  seeing 
lere  is  noe  other  fond  or  maintenance  for  the  second 
lister,  and  that  the  petitioners  be  themselves  can 
Like  noe  statute  or  law  for  settleiug  of  the  said  fond 
y  the  said  annuity  without  a  law,  therefore,  humbly 
^veing,  that  their  Majesties  High  Commissioner  > 
>id  thiee  Jgstates  of  Parliament,  would  be  gradous- 
f  pleased  to  appoint  and  enact  that  the  fcnresaid  fond 
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Stipend, 

iSttUtfie. 


ii^gftr.ip/<  ^ fj^^ye  J)er  cent,  of  ftee rent  of  all 
FatefsAw,^  ^  tiiiflse,  and  tfeat  the  tedndnte,  inWi 
Mriffi!itAteab»j»  g^ojig  the^  may  be  otrdaiiBea:  io 
'  tlte'  Magistrats  and  Ttnme-EJimdsi 
)  feBii$f;uAl^i^T  iiie  end  foresaid 
'  ij^e  the  said  M^ifitrata  coad  ToUn 
'  tbeit'setondministeh^ 

This  assessment  or  anniiity  was  i 
the  magistrates ;  and  it  was  averred 
and,  t6  a  certain  extenC,  praved  by  ^ 
that  ttje  rate  ti  assessm^t  Was-nere] 
cent,  iifl  of  late  yeiafs,  whe^  it  wa 
per*  c6ftt.  Tftte  8ec6nd  mihigter,  foj 
naiice  the  assessment  Wais  itttended, 
exception  of  a  few  years  durinj^  th 
century,  rieceived  the  produce  of  th 
the  amount  of  his  stipend ;  but  ead 
cbiVied  a  fixed  sum  by  specifl  agre 
Tb^.  For  upwards^  fifty  years  J 
sequent  to  the  act  of  Parliament,  1 
hS&O  Scot^ ;  and  during  the  wht>le  { 
exceeded  £he  amount  of  the  assessmel 
the  annuity  has  progressively  increase 
rttf,  t&fe  minister  has  received  the  fti] 
inci^ase,  either  by  augmentatiou  of  s 
stonal  pa3anents  of  die  excess  of  the 
ttie  stipend  in  the  way  of  gratuity,  ^ 
etmtract  is  entered  into  between  the  n 
pointed  to  the  second  charge  and  tlie  1 
which  he  accepts  of  h,9S  sterling  a-j 

*  and  renounces  t3l  right  and.  title  whi 

*  minister  foresaid,  has  or  can  pretend 

*  even  aUhough  the  free  amount  there 
'  at  any  time  to  ext^eed  tibe  sum  above 

*  be  paid  tb  him  for  stiji^Qdi'     The  ne 
annuity  over  the  fi^ced  stipend  wa.s,  ha 
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ur 


H&m,  paid  to  thk  iacambeiit ;  toA,  ia  1800^  ^ifi^;*}?;/^ 
tad  waa  augmented  to  L.ISO  sierliiig.    A  ^iffifltf  patMob,  cu 
«tet  was  eoteMdixilpjai^th  his  n^  ^'^■^•^^^M^toi^^^ 

Asdiig  the  stipeiid  at  the  same  amouiitt  oolf      -: — ^ 
idtanse  renoiincing  all  ri^ht  to  the  aaii^rily  is^^ 
vmesi^dd,  and^  ia  place  ^  it,  the  miniater  do- 
ftlhat,  'in  ^ase  of  an  increase  of  tbeiiflwd  ai}>^ 
i^ated  for  |>ayment  of  the  said  stipend,  or  any 
9^tfon  to  the  eicpenee  of  Kviag^  he  doea^not  pra-' 
de  himself  by  diis  <k>Mraet  fh)m  applyii^  fbr 
augmeiitation  thereof.'    In  1807*  the  same  par**. 
«gp^iid  Was  afiign^nted  to  X#*SOO,  irhioh  eaoceed** 
Us  nett  produce  of  the  antmity.    In  1810;  the 
tt^  was  appointed  second  ministert  '  with  all  the  > 
ivll^M,  ]M)flt8,  and  emoliunents  of  the  eame^  as 
ii  f<H7nerIy  possessed  by,  and  paid  to  the  said 
ta^  Bisdale/    In  1814,  his  stipend  was  inaraasedl  * 
i  IiJSOO  to  L.ST^.    Bdbre  raising  this  action,  he 
i^.  to  accept  L.340  as  a  filled  stipend  during  the 
liMter  of  his  IncumlAilqf^,  Imd  refined  L.81fi,  pm« 
l|b)^me  Town-ConncH,  alleging  that  the  average 
id  suiplua  of  the  assessment  levied  above  the  stii«> 
t^»d  fcfr  senme  ^^ears  was  upwards  d  I/.70. 
bis  action  was  brought,  in  order  to  hare  it  foynd 
tiie  act  of  Parliament  made  it  imperative  ob  tbe 
oders,  the  Magistrates  and  Town-Council  of  Mon^ 
^9  to  levy  the  full  rate  of  5  per  cent,  and  pqr  over 
nMt  proceeds  t6  the  defender ;  or/at  Jeast^  that 
^  a^  bound  to  pay  him  and  his  su<:ees86rs  in  office 
t  whole  sump  aetually  assessed  and  iqiUfted,*  or 
tdlA  shall  be  assessed  and  tfplif|ed  by  tbem  in' 
iixle  of  the  said  annuity,  or  in  virtue  of  the  said 
(of  Parliament;^  and,  ftirther,  that  the  defenders 
bbtiiid  to  account  to  the  pursuer  for  the  whole  ac- 
^ulat^  surplus  of  the  assessment  abore  the*  stipend 
I  to  him,  which  conchisiori,  howfeveTj  in  point  of 
^  was  afterwards  restricted  to  the  dqite  of  citation. 


m 


DBCI^QNaOPiyiU 


loMax,!^^     The   Lord   Ordinary    order^,(»M 
Patcrsoiii^    %vi^wchN(a1;otl^e Court*  . 

Magl8trate9  <>f       . ,  , 

Montroae«         ''  ''     ^  '  '"  '       "  '       ■     '  '    .'    "'  -  ■    '    '  ' 


SHpend. 
StaJMt. 


*    >f  ^eidofui  to  the  cvde^  for  ^tie^  liU  X^i:dal4p. 

note,  in  which  he  stated  that  ^  the  doiibt  that  the 
^' tftim  of  the  pinmier'a  pli^  ia,  t&at  t^  statute  iraa 
.ofthcmhi^t^t  who^atiif  idati^tdld  119I  ewtt  It 
,of  th^  magistrates  imd  people  of.  the  town,  that  tl 
provide  for  a  minister  in  a  suitable  manner.  The 
wa%!  leviiAkle  b;f  ihe  mimiater,  but  i^  «nd  idwayi 
Ma^^iptrat^^  who  .have  uoifiun^J  aUotted  a  sul 
minister,  even  though  the  tax,  in  some  instances, 
'to  pay  it.  Practice,* therefore,  here  maj  be  Intro 
tnie  Bieanlag  of  the,  statute,  aupported  bjr  tUa  < 
never  could  be  the  intention  of  the  town  of  MonUn 
for  an  exorbitant  and  overmeaning  provisiop  to  th< 
right  in  his  argument,  then  it  foHows  that,  if  Mon 
ad  t4U  itat^in  to  the  sice  of  Edinburgh  or  G4i|^goi 
have  6  per  cent  on  the  rents  of  all  the  houses,  ai 
probably  L.20,000  sterling  yearly,  or  more.  This 
tion  to  mainUin,  but  infiUlibly  it  results  firom  the 
and,  therefofe,  leads  to  the  conclusioa  that  the  nag 
much  as  is  necessary  for  a  competent  stipend,  anc 
inhabitants,  if  they  see  just. 
.  His  Lardship  aftorwaida  iaaued  the  fUlowii^  note  \ 
nary  has  advised  the  mutual  cases  and  process,  ai 
note  of  12th  May  last  for  the  observations  on  th< 
Ih  addition  thereto,  he  thhiks  it  right  to  ebaerv^i 
i«oved  by  the  cona^deratioo  that«  if  the  towa  of  M< 
with  the  growing  prosperity  of  the  country,  thi 
ing  great,  will  require  a  fund,  as  it  did  in  1690,  for 
fastniction  to  the  peqile;  and  if  the  wliole  atnoun 
by  the  statute  of  that  year  shall  be  awariled  to  the 
tute  will  be  requisite  to  impose  an  adilitional  tax 
will  have  a  stipend  greatly  above  wliat  is  either  reas 
%Ai  Thcte  %i)aa  AigUJoent  used  b^^  the  defenders,  ^ 
serv^  attention^  vls*  that  the  fund  was  ongiiially  int 
minister  or  ^  helper*  to  the  first ;  and  if  it  shall  &a  hi 
lation  b^(5om^  so  great  as  to  defy  aU  iho  exertions 
8i;HB09ffi)(r!%,  4QaA  jlie  pofkat  the  Aind^  and  nut  do  the  d 
tended  to  procure  ?  These  considerations  lead  to  t 
the  Lord  Ordinary  suggested  in  his  foniier  note,  rsan 
wai  d^^^^ftialiy  intonded  to  Enable  the  maf^slrateii  ^ 
siul^lply  for.  a,  aec^qod ;  m|Ai»t^r,  jthej  ^c  entitled  ci 
assessment  as  soon  as  that  object  tius  been  attained^  \ 
create  k  stbclc  ^  fuHd  to  provid'e  for  atwlhcr  miniate 
Ublishment  shall  be  necessary.' 
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It)  Mar.  T82d. 


Pkaded  by  the  pumuer— 

rhe  express  words  of  the  enaMiMiit  ai*e  alfogMh^l' Pi^^^^^ 

lusive  of  the  idea  of  a  discretionary  power  in  this  *{a^/trat€fiot 

•^   -^  Montrose. 

tter  being  vested  in  the  defenders.  The  practice  in  -i— 
(rating  fhe  statute,  down  to  a  very  recent  V^^^^fg^St^ 
ves  not  only  that  5  per  cent,  had  always  been  le- 
i,  and  tbat  the  suihs  paid  to  the  clergyman  as  sti- 
idmore  than  exhausted  the  amount  collected^  but 
tthis  proceeded  on  the  fck>ting  of  an  acknowledged 
lusive  right  in  the  minister  to  the  entire  benefit  of 
statutory  provision. 

Hie  case  of  the  Ministers  v.  The  Magistrates  ol 
tef|^urgh»  18th  January  1814  (not  reported)  is  pre- 
Hy  in  point.  In  that  case,  an  assessment  was  au- 
rised  to  be  levied  from  the  occupiers  of  houses, 
ll^,  &c.  within  the  city  and  royalty  of  Edinburgh, 
the  purpose  of  supporting  the  clergymen  of  the 
1^;  and  the  pursuers  concluded  that  they,  '  as  mi. 
isters  of  Edinburgh,  and  their  successors  in  office^ 
Ave  the  only  just  and  exdusive  title  to  the  annuity 
t  assessment,'  and  that  the  defenders  should  be  or- 
i^ed  to  account  for  the  sums  levied  from  a  certain 
\e.  Hie  defence  was,  that  the  funds  in  question 
re  appropriated  partly  for  the  support  of  the  pur- 
rs, and  partly  for  various  other  puJ^osea ;  '  but  as 
he  particular  proportion  out  of  which  the  pursuers 
ire  entitled  to  provide  stipends  is  in  no  respect 
ized  by  law,  but  left  entirely  to  the  discretion  of 
he  Magistrates,  a  court  of  law  cannot  interfere 
riih  their  management,  or  determiiie  the  proportioA 
rhich  shall  be  set  apart  for  the  use  of  the  purBuers.' 
'least,!  the  defenders  maintained,  that  tliey  were  not 
and  to  apply  a  laiger  sum  out  of  the  annuity  to^ 
irda  the  support  of  the  ministers  than  the  amtnmt 
wed  stipend,  with  reference  to  which  the  assess- 
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10  Mar  1  a^ti.  lYi^t  ^as  orfgihally  imposed.     Bi 
t'tlrXT    ^  *^^*  *^^  ptnrsuers  and  their  succe 


MuntTtiHO* 
Stipend. 


Magistrateior<  oif  Edinburgti,  bdve  the  sole  inti 
'  Siye  right  to  tbe  entire  produce 

*  amtiity  libQllod  of  6  per  cent,  on  i 
^  ted  hou8e8  and  others  ;  that  the  < 
^  to  hold  ootint  and  reckoning  wit 
4  thQ  produce  of  said  annuity  sin 

*  citatioD  of  this  process,  and  in  all 

•  to  pay  over  to  them,  termly  and 

•  and  decern.*  The  present  caee  is  t 
ftble  one  for  the  pursuer  then  that  o 
fimt,  the  annuity  iras  in  this  case 
tttte,  without  reference  to  any  ftxed  i 
ly,  the  miniatera  of  Edinburgh  had 
poQsesaion  of  the  annuity  as  a  sepa 
measure  erf  their  stipends  i  and  it  v 
that  the  Itiagistraitet  had  continues 
to  pQSseiBS  and  levy,  *nd  employ  the 
i|it  ordinairy  reve&ues  of  the  city, 

traded  by  ihe  defenders — It  is 

on  the  xhagistrales*  according  to  the 

tion  of  (he  statute^  to  levy  such  ami 

a#  sWl  secure  the  second  minister  it 

^uate  stipaid.    Beyond  this  it  wou] 

io  suppose  that  tlie  community^  in  a 

of  Parliament^  had  any  object  in  vi< 

the  pursuer's  construction,  howevei 

ahd  rental  might  increase,  he  and  hii 

he  entitled  to  draw  the  full  proceetls 

ef  8  per  cent* while,  in  consequence  of 

a  ferge  portion  o^  the  inhabitants  ti 

eessarily  he  excluded  from  ihe  benef 

At  the  present  tim^  indeed,  an  add i 

clergyman  are  requisite,  from  the  ii 
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4  tort  if  tlie  pMfsuw  is  wwcessfijl  Ux  Tkis  dpip  Wrt>  Jft^^iar^^ 
40fm^vs^  mprt  l»  daprived  of  th^  mww  of  ju^f au«on ,.,  r 
ii^iii:thP  >wny  for  iwyr^^e^tep  wtewsiflft  of  TeJi^MoSuS^'*^ 

h<l  aliqwifr  IHiiaterfiipted  practice  of  paying  iha  J£j^ 

^tfiPBWedftf  hip  wUing  <he  ipagi^trat«s  to^ocoimt^ 
t^tq^liiiig  th^m$  eUber  in  tli^  ^tent  pf  th^  aiBi9«s8«- 
^  qr  tb^  fO^QPer  pf  its  pflUec^pn  ,wd  fippl^ijaUpiit 
re  the  uiid^ntapding  Qf  all  pftrtie^  thM  the  j^r« 
y^  Iwl  89  Y«8t^  right  cff  iRter^t  ip  th$  pfotf pee 
ii^^apaepsfq^t.  Thjs  of  itself  would  b^  ^uit^  SttflB- 
tr  to  ce^tiiWl  ao3f  construction  diflSpirwt  foom  that 
5^  the  ^^fwfters  maintaio,  eveii  s^pp«)^ipg  the  lat* 
Mt  1;^  h^ye  beett  QrigingUy  the  spuftd  Wd  legal 
liiftgtgyf  the  stati^t^.  - 

li^^caaa  of  the  Magistrates  of  Ediuhiirgh^. relied  pn 
^.purauer,  is  essentially  different  from  the  pre- 
H.;  jn  thie  first  place,  the  question  there  was  one 
Kreen  the  ministers  and  the  ni£^istr^t^%  npt  he^ 
en  the  ministers  and  the  general  body  of  the  com^^ 
)ity  liable  to  the  assessment.  The  commimity  of 
jtiburgh  was  actually  taxed  at  the  ma^mum  statu- 
r  rate  ;  and,  whatever  might  be  the  issue  of  the  ac- 
i,  no  relief  was  to  be  given  to  the  cpmmunitv.  Th6 
stion,  therefore,  truly  was,  whether  the  assessment 
I  part  of  the  ordinary  coinmon  goyd  of  the  burg^i^ 
\;7het;her  it  was  i^ot  rather  a  fi^nd  as  to  whid^,  S9 
ys  they  fMptually  levied  it,  the  Tpwn-Council  Wierc 
^e  munagers  and  administrators  for  the  clergy; 
t  it  is  an  entirely  different  question,  whether  the 
abitants  of  Montrose,  having  alreaiJy  amply  pro- 
ed  for  the  pursuer,  shall  be  obliged  to  8ut>mit  to  an 
litional  aspi^ssment,  and  this  under  autliority  of  a 
tute  obtained  W  themselves,  for  their  own  behopf. 


i 
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SUpnyL 
StatmU. 


Mm^j^tn^  ^'^did^nel  find  tbaMAie  pn^uee  ^  <te  tm 
^  ed  ««)dl]i8lfely^  Co  aiy  fii^  HUtiiaier  o^ 

Ibi^  miiiisti^rsbff fie  city  geheirally ;  M 
tiobal  minister,'  whom  the  increase  ci 
may  require,  will  hav^  an  equal  interesi 
tioQ  of  the  fund.  Lastly^  while,  witli 
fund  in  dispute,  the  inhabitants  arew 

*  ordaiiied  to  pay  the  same  to  the  1 
'  Town-Coimeil  of  Montrose  yearly,' 
Edinbvrgh  the  provision  for  the  minil^ 
ed  to  *  be  always  collected  by  the  deac 

*  to  be  delivered  to  the  treasurer  of  tl 

*  and  it  is  not  to  come  into  the  hands 

*  Cotmcil,  nor  to  be  applied  to  any  otl 

*  above  written.* 


The  Judges  were  imanimotisly  ef  dpinion 
were  under  no  obligation  to  levy  a  larger  as 
sufficient  for  paying  the  pursuer  a  reasom 
stipend ;  but  whatever  sum  was  levied  bel< 
could  not  otherwise  be  applied. 

Their  X«ordships,  therefore^  appointed  tb 
a  minute,  stating  the  amount  of  the  stipen 
sists,  aad  to  which  he  is  willing  to  restrict 
this  action.  Thereafter,  the  following  inte 
noimced: — <  Find  that  the  defenders,  tib 
^  Montrose,  are  not  boimd  to  levy  the  wl 
^  ted  to  be  assessed  by  the  act  of  Parlia 
^  nor  to  a  greater  extent  than  is  necessarj 

<  of  providing  a  reasonable  stipend  to  the 
'  successors  in  the  office  of  second  minister 

<  for  defiraying  the  expenses  of  collection  ai 

<  incident  to  the  management  of  the  fund : 

^  for  these  purposes  the  magistrates  are  not  a 
*  sum  by  assessment  under  the  said  act :  Fii 
^  other  tenements,  as    well  as  dwelling-ho 
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sment:    Find,  of  consent,  that, i» tile  pteteAt  ciJnciihi-l^ MF'  ^^^^* 
c€B  of  the  parish,  the  sum  of  L^S^tf  Bt«iliigtM^'*  «ill»-p '^''^^'^ 
[it  and  rea^mable  stipend  for  tl|f(  putvur  and.-ldi  ^QCeefr-MagibtrntJiiof 
m  the  office  of  i^econd  miubter  .^f  M<)inJ»Oflft  4|<4  lii^^ 
ame  Bccordingly,  &c* ;  Find  alsOi  of  poi0|e^^t^t,-W  tliej^^ 
[e  cireum^ances  of  the  case^  the  defenders  are  BQt  liaUe'^'^*'^- 
^count  for  any  alleged  excess  of  the  suma  levied  by  assess* 
[  above  the  sums  actually  paid  to  the  pursuer  prior  to  this 
I  or  found  due  to  him  under  tI&^intet*loetttor:  Find,' 
the  defenders  are  entitled  and  bound,  in  tiieii'  fitture  as- 
M«ii  vsaAa  tke  said  act,  to  levy,  to  the  extent  ahmys  to 
bvdtejH»|d  act  autborises  aocewmgnt,  audi  amaaa^shaK 
^i^eps^ry  to  make  up  any  deficiency  between  the  assess* 
;.>act9^f  levied  sinpe  Whitsunday  1826,  and  the  said^ 
ly  sum  of  L.d46,  and  for  defraying  the  expenses  of  eoU 
H^.^and  other  expenses  in  this  process ;  and  find  the  de- 
lii^h^Cealfter  bound  to  account  for,  and  pay  over  to  the 
hl^fmid'lds  sucdBSSors,  the  proceeds  they  may  levy  by 
sment  in  virtue  of  the  said  act,  but  under  deduction  of 
lefiaeney  and  necessary  and  incident  expenses,  as  afore- 
Mf49^*.4^^^ni  and  find  neither  party  entitled  to  ex« 

*iringUtie^  Ordinary.        For  the  pursuer,  Dean  qfFac. 
MoHcreiffJ  H.  J.  Robertson.  H.  IngUs^  W.  S, 

gent.  For  the  defenders,  Jeffrev^  Kuther/brd^ 

lonf,  Gibson^Craigs  and  Wardlaw,  W.  S.  Agents. 

•  Clerk. 
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mnst  Dinsto. 


No.  CXV, 


11 


ISABELLA  CAIRNS  or  CHAPM 

agamst 
WILLLAM  CAIRNS  and  Ma 


I^RO VISION  *rO   H£lRS  AND  ChILD 

ED  Will. — The  acceptasice  of  a  m 
daughter  on  occamn  of  her  tiiarru^ 
by  a  holograph  acknowkdgment  J 
timer's  repoeitorie9i  *  agrees  to  dedm 

*  my  father  has  or  may  letwe  me  by 
held  to  exclude  her  from  claiming 
Zi.500  witii  which  a  general  trusts 

.  ed  by  her faiher five  years  qfterwai 
in  her  favour,  and  which  declares 
sum  *  shall,  with  what  they  have 

*  Jromi  me,  be  in  full  satisfaction 
'  .dren  qfallportion  natural^  bait 

*  or  other  dakn  or  demand  they  u 

*  through  my  deaih.^ 

The  late  Edward  CaimsofTorr  hs 
whom  William  (the  defender)  was  the 
ral  daughters,  of  whom  the  pursue 
was  one. 

In  1814,  the  pursBer,  Mrs  Cbapm^ 
previous  tQ  her  marriage,  granted  the 
to  her  father  :-^'  Torr^   18di  NoveQ 


II*.         COURT* OF  8B86[QN. 


88« 


Fed  of  my  kiheXf  Edward  Cairns  of  Tdrr,  five^'  Mu.isto. 
ires  in  the  Union  Copper  Company  of  Birming-gj^  ^^  ^^ 
n,  by  a  transfer  of  said  shares  in  September  last, ''•  c«uiw,  &c 
Edward  Fseais^  iHcirtkant!  (and  others)  *  in  trust  provmon  to 

Thy  sole  behoof ;  arid  which  shares  I  accept  of  in  ^^^^^^' 
ioildiSiOb,  5fhieh  sum  I  agree  to  deduct)  oAt  oiPretwmdWiu. 
atever  my  father  has,  or  may  leave  me  by  will 
bi3:deatb/-'      ■:  '    I  ;         -    i-    :^    •>   /-.'.ui.. 
r  disposition  and  settlement  executed  25th  Janua^ 
(19,  the  said  William  Cairns  disponed  his  estate 
arraod  others  in  favour  of  his  eldest,  son;  the  de- 
T,  his  heirs  and  assignees ;  whom  failing,  of  his 

son^  and  under  bnrdei^  of  the  paym^it  of  cer^- 
psnyvfsioinsia  favour  of  bis  other  children,  vi?.  of 
Dt9  i«k&vpur  gf  eacds  of  liis  three  unmarried  daUgh- 
aii4  vt^of>IA^OO  to  each  of  Ann  Isabella  Cairns, 
ei^]Si9^ Chapman,!  (the  pursuer)  'and  of  Mary  and 
il^  Ciijiixn'dr  ( who  were  also  married)  ^ako  my  daugh- 
uw,Jt^iriimf«^  executors  and  assignees,  payable  at 
(Old  of  <irie  year  after  my  death,  with  one-fifth  part 
RB  ^f  Uquiifated  penalty,  in  case  of  failure,  and  the 
Test  thereof  from  the  said  term  of  pajrment,  till 
ment  of  th^  same,  &c.  And  I  hereby  declare  that 
provisions  and  annuities  before  written,  in  favour 
my  daughters  before  named,  and  their  children 

husbands,  as  before  expressed,  shall,  with  what 
Y  have  already  received  from  me,  be  in  full  satis- 
ion  to  my  said  children  of  all  portion  natural, 
mi  part  of  gear^or  oAker  claims,  or  demands  they 
r  w  can  iBMke,  thrOiJ^h  my  deaths'  &c. 
^  tertator,  Edward  Cairns^  died  on  the  SSth  Ja* 
r  thereafter,  and  the  pursuer^s  written  acknow- 
lent  was  found  in  his  repositories  along  with  the 
settlement.  The  present  action  was  afterwards 
fht  for  enforcing  payment  of  the  provision  of, 
8  12 
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l^^^^^J^UBOD  in  favour  of  the  pursuer,  witi 

Chapman,  &€r  wMch  sbe  pleaded,  that,  aqcording  U 

tr  Caims,  Ac'  construction  of  the  settlement  in  que 

ProZhTta    intention  of  the  testator  to  give  the 

^^'^'^^^^  addition  to  what  she  had  received  frc 

i'rfffittiirfinaiifetime';  and  supposing  this^  to  hav 

tion,  the  receipt  granted  by  her  could 

preventing  him  from  leaving  her  sn 

visions  under  his  subsequent  testam^ 

The  defence  was,  that  as  the  purs 

graph  writing  of  12th  November  18 

charged  all  claims  which  she  then  ha 

under  any  settlement  executed,  or  U 

her  father,  and  as  he  had  preserver 

thereby  indicating  his  intention  that 

a  good  voucher  against  her  after  hi 

barred  fi^m  demanding  payment  of 

for. 


The  Lord  Ordinary  repelled  the  ( 
cemed,  and  found  expences  due.  Hi 
the  following  note : — 

<  This  case  is  to  be  detenmned  npo\ 
'  tion  of  the  will  and  intention  of  the  Ic 
^  can  be  gathered  from  the  terms  of  the  d 

*  ment,  and  from  it  alone ;  and   after  fi 

*  whole  clauses  of  the  deed,  I  am  of  opL 

*  tor's  purpose  was  to  bestow  the  provisioi 
'  tion  upon  his  daughter,  over  and  abore 

*  the  discharge  granted  by  her  before  man 

<  In  tihe  1st  place,  he  expreedy  burden 

*  poned  to  his  son  kilti  this  proviisipn  ^- 

*  foSes  upon  him  the  p|>ligation  of  paying 

*  at  a  cert^  &ced  day,  with  a  fifth  jpa^ 

*  ure.     Now,  both  of  those  stipulations  a< 

*  tremely  inconsistent  with  the  suppositic 

*  tended  that  no  payment  whatsoever  sh 
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Preiumed  Witt* 


It  the  provision  should  be  held  to  be  virtually  extingiuBhed  ^^  Mar.  1829. 
tte  meralkm  of  flie  diseharffe  now  fttmded  on  by  <he  J^~'^  ^^ 

,  ,       '^  ^    .      .  ^  Chapman,  &c 

*•  «.  Cairns,  Ac 

Btt, ia%9  the  testator  dedacei^  ia  eiqpms  ttcM,  that      77— 
ippYvkma  ia  fcvour  of  his  daugliter,  ^^efore  n9V\^m^^chiU 
dl,  with  what  they  have  already  received  from  JX^e,  be  in 
1 8atis£Bu;tion,^  &c. ;  thereby,  as  it  appears  to  me,  ^ving 
!  most  unequivocal  declaration  that  these  provisions  were 
er  and  above  all  former  payments.** 

^  Court,  on  a  reclaiming  note  for  the  defender, 
ered  the  interlocutor  of  tiie  Lord  Ordinary  ;  assoil- 
<d  ^be  defender ;  but  found  no  expenses  due.' 
"heir  Lordships  appeared  to  be  chiefly  moved  by 
argument  of  the  defender,  founded  on  the  preser- 
on  of  the  pursuer's  holograph  acknowledgment 
g  #ith  the  settlement  iit  the  deceased's  reposito« 


[Ordinarj^  MeadmBifbank.  Aot  Kecnf,  Matiland. 

^.  BUUr,  W.  S.  Agent  Alt.  Sol.^Gen.  (Hope) 

Wn^ham.  Scott  and  Hannay,  W.  S.  Agents. 

©.ClCTk. 


FIRST  DIVISION. 

O.CXVL  11  JlfarcA  X829. 

Mes  JEAN  ROBERTSON 

agakut 

JAMES  LAMB^ 


iSDiqxioN. — CvMAton  Bonis. — CircumHanees  in 
)hich  the  Court  appointed  a  curator  bonis  toafatu^ 
U9  person,  although  one  of  the  curators  named  hy 
is  father,  who  was  entitled  to  act,  was  still  alive. 


«a6 


DECISION&  OP  THE 


11  Mar.  181HK  j3^A.tcittt^tltoBient<29th  Aug.  179&; 

R^ertsmT*.  ^R»bertBon^  wjfiter  in  Ghogow^  dispoui 

Lamb.  cH^bJfl  aad^SMMwaUepcopeity)  tO'Snd^ 

jurudictian.    wifs,  Afargaret  Oihb  (a^  sine  qua  lum^ 

curaiar  B<mu.  r^^  j^j^^  Mawhall,  W.  &  and  Jamea 

in  GUa^oWy  as  trustees  for  certain  pmr 

aiietf  for  the  payment  of  certain  proyi 

daughters  (of  whom  the  petitioner  wai 

residue  to,  his  son,  Andrew  Robertsoi 

ing  the  age  of  twenty-'five  years. 

powers  to  the  trustees  to  nominaAe  oi 

trustees  to  succeed  th^  in  the  tru^. 

Thereafter  (21st  Aug.  1799)  upon 

Matfaie»  the  testator,  by  a  codicil^  i 

Lamb  (the  respondent)  a&one  of  his  ti 

the  same  powers ;  and,  in  consequence 

.  this  time  of  weakness  of  mind  on  the 

he  inserted  a  declaration  that  the 

*  have  it  in  their  power  to  continue  d 
^  to  divest  themselves  until  they  diall 

*  so,'  &c. 
Mr  Robertson  died  soon  after  the  e 

codicil.  Mr  Lamb  acted  as  factor  fro 
down  to  the  present  period.  It  did 
he  had  been  charged  with  any  wilful 
his  duty ;  but,  in  consequence  of  loi 
became  insolvent  in  1821,  when  a  sui 
in  his  hands,  for  which,  without  en 
a  factbr  fee,  a  composition  of  8s.  in 
accepted. 

In  the  after  years  he  did  not  appeal 
ed  his  accounts  regularly  ;  and  these 
rendered,  were  not  adjusted  by  the  oi 
ing  trustee,  who  also  had  introniitted 
able  part  of  the  funds. 
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iter  the  decease  of  the   person  last  mentioned,.^*  ^^'  *®^ 

B  propositiotis  were  itiad^  as^to  naming '  addition&l  itobertsoTv. 

teel»  in  virtue  of  the  powers  given,  in  >  vrfrich  the  ^^^' 

ies  diffiBved  ikod  iw'Aef^  datcia^ 

er^^the  sifter  o£  Aadrew  nobtirtsonr  (who^fiU  con-  ^•'^^•'  ^^*^ 

edia  a«tbte  of  iinbeGility)  ttadiB  the  piresent'  appli- 

m  for  th«  appointiJiient  of!  a  curator  ionM^  in  which 

petitioners  refiarred  to  the  ^^ases  of  Wotherspoon, 

kDec.  1775 ;  M^Dowall,  aoth  Nov.  1789 ;  Grant, 

iFeb.  and  3d  March  1790 ;  and  of  Janet  €rawford, 

i  FebL  1838,  as  establishing  the  anthoiity  of  the 

rtit04ntei^fere  insuch  circumstances,  although  the 

tors  .named  hf  the  father  might  stilt  be  dive. 

hMiti^^mmsweredr^Theit  tiiere  was  no  occasion  for 
InterieFenoe  of  the  Court  in  the  appointment  of  a 
i<(9r  ifofii^i  as  he  was  taking  measures  to  nominate 
mfeteea  uqder  the  powers  given  him  by  the  trusts 

!heir-Lorddup8  nominated  and  appointed  Alex- 
er  Mem^  accountant  in  Glasgow,  curator  bonis  to 
said  Andrew  Robertson,  with  powers  af  calling 
trustees  to  account,  and  superintending  their  ma- 
nnent  of  the  trust  estate, -and  >  with  the  usual 
&[s  respecting  other  and  separate  property;  he  ai- 
rs finding  caution  before  extract,  in  terms  ^  of  the 

of  sederunt. 

,....•        .  .   i* 

tih^  petitioner,  SoL^GifK  (Hope)  John  Jardme.  Wm. 
Patrick^  W.  S.  Agent.  I^or  the  respondent,  Lfean  of 
Fac.  (Moncreiff)  Greenshields.  John  Hantiaj/^ 

W.  S.  Agent.  .         ,y.  Clerk. 
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l^o.CXVU, 


HIS  CK^DITOBS: 

The  Courts  in  granting  Suter  the  heiu 
refuaed  the  a^Ucation  of  his  cs'e^tcanE 
assign  to  them  some  part  of  his  hall 
year»  as  a  lieutenant  in  a  militia  regii 
being  his  sole  means  of  tnaintaioiiig  i 
and  several  diildren^ 

For  Pursuer^- 2>tm&zr.  Randysid^  ani 

Agents.        For  Crediton,  Rusiett.     D 


SECOND  mrmo 

No.  CXVIIJ.  11 

HOULDSWORTH 
PORTER, 

RlG^T  IN  3ECUBITY.— -TACK«r-^jj( 

possession  qf  a  tack  of  coal  upon 

Jromthe  lessee^  in  s^curitgfor  pa% 

He  qfierwards  consented  to  anot 

granted  between  terms  by  the  lessei 
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's  for  his  creditors,  to  a  third  person^   and  re^"  ^^'  ^s^- 
nved  payrkewf  (tf  Hii  dehi  but  of  ^  price  paid  Houiiworth 
»*  the  assignation  by  the  new  assignee ;  the  second^-  Porter. 
isij^nee  6d$ind  himself  to  pay  the  rent  frfim  the ni^ukfT^cm^ 
^  qf  the  assignafion  to  him^  but  no  provision^'^ 
m  made  for  the  payment  ^f  it  for  the  previous 
art  if  tike  term^  ifurin^wUeh  the  former  assignee 
id  been  in  possession  if  ihemd^ect;  it  was  not 
tigible  till  the  ensuing  term  qf  Whitsunday^  when 
\e  landlord  demanded^  and  received  payment  if 
from,  the  second  assignee^  who  was  then  in  pos-^ 
UMs-^fbund^  in  these  circumsiimces,  that  tlte  lot* 
T'had  mo  action  if  repetitiot^  Against  the  fbfmef. 
^tignee. 


I8t8^  Wittiam  Gmig  was  in  possession  of  a  lease  of 
coal  on  the  estate  of  Belvidere,  which  was  to  en*^ 
i  for  26  years  from  Whitsunday  1815»  at  a  fixed 
of  I4.9SX)  per  annum^  or,  in  the  option  of  the  land-* 
r  for  one-seventh  of  the  out-put  of  the  coal — the 
,  in  wfaidiever  way  it  was  paid,  to  be  exigible 
^  at  the  ordinary  terms  of  ^Vhitsunday  and  Mar-9 
las. 

^lug  assigned  this  lease  in  security  of  a  loan  to 
rge  Sindairt  who  entered  into  possession  upon  the 
{nation.  Craig  afterwards  became  insolvent,  and 
ited  a  disposition  omnium  bonorum,  in  favour  of 
un  trustees,  which  dispoisition  contained  a  special 
^eyance  of  the  revemon  of  the  lease  which  had 
1  previously  assign^  to  Sinclair, 
te  the  24th  April  1824,  Porter,  the  defender,  ad- 
ced  tlie  balance  tiben  remaining  due  to  Sinclair, 
M>^  and  got  from  him  an  assignation  of  the  lease 
ecttrity  of  this  sum.  This  was  granted  with  con- 
>  of  Craig,  the  {hrindpal  debtor,  and  of  his  trustees, 
ter,  the  assigneie  under  this  conveyance,  paid  the 


«M 


23fECI8ION8  OF  TH 


V.  Porter.- 


11  AUr. I8i9. m^iioie  peoit  exigiUeby  the  landteid 
nlld^  and  Martinmae  1884. 

Id  laas^  Craig, :the4ebtor»  madeai 
to  his  trustees  and  personal  creditors. 
receiFingf  a  reconvnyance  of  this  lease, 
accepted ;  and,  baling  been  made  on 
Houldsworth^  the  pursaer,  a  fi>mnal 
required  to  be  drawn  out  in  Ids  &vou 

Houldswwth  accordingly  paid  Lili 
tees»  who,  in  the  first  place,  paid  oi 
which,  including  considerable  outlaj 
upon  the  colliery,  amounted  by  thii 
L.7OO,  thereby  leaving  a  balance  o£m 
which  was  divided  amongst  the  perso 
Craig. 

The  assignation  to  HouldswoiAh^i^ 
Craig  and  his  trustees,  with  the  cdnsei 
of  the  original  lessees,  from  whom  Cr 
lease  was  derived.  It  wafi(  burdened 
tion  on  the  assignee  to  pay  the  rent  1 
and  to  perform  all  the  other  prestatioi 
the  tenant  from  and  after  its  date^  as 
clause  of  warrandice,  by  which  the 
and  his  trustees,  became  bound  to  wa 
nation — the  former  absolutely,  and  the 
f!EU!t  and  deed.  Porter,  appearing,  on  4 
a  consenter,  did  not  grant  any  warran 

This  assignation  was  dated  on  the 
1825,  at  whi^di  date  Houldsworth,  tl 
tered  into  possession  of  the  cdUiery. 

In  this  arrangement  it  had  been  nej 
any  provision  for  the  payment  of  the 
liery  between  Martinmas  18S4,  when 
ment  with  the  landlord  had  been  made 
the  date  of  the  assignation.  At  Wh 
the  landlord  claimed  the  rent  for  the  \ 
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mfrora^HwMhwbrtll,  tbe  assignee  in  possesion,  ^\^-  y- 
lowas  obliged  to  pay  it,  in  order  to  saTethe^  Works  soui^g,^^,^ 
m  Mag  «ttaai«id  by  diUgefice  ^t  the  laa^Hord^  in-  ""•  ^<^^ 

fknldflfirorth  tliM  brbught  4ea  action  In  the  sheriff- ^2dfc; 
lit  againsl?  Craig  fifnd'his  sutriving  trusts,  for  re- 
f  aad  repetition  of  Isi.lSl^  ll6.  beiiig  the  proportion 
the  rent  for  the  term  between  Martinmas  18S4  and 
il4ith  March  1^25,  when^  he  obtained  possession 
the  colliery.  He  followed  this  up  by  a  supple- 
bttry  action,  with  the  same  conclusion,  against 
rter,  the  precedif^  assignee,  and  the  person  who 
I  been  in  possession  of  the  subject  during  that 
iod. 

rhe  sheriff,  having  conjoined  these  actions,  decerned 
ilmt  Porter  in  terms  of  the  libel,  reserving  to  him 
>  lelief  iogainst  the  other  defenders,  Craig  and  his 
istees;  ^^^  also  decerned  against  them,  findihg 
liii^all^li^ble  to  relieve  the  pursuer  of  the  rent  which 
Itad^beeii  obliged  to  pay  for  the  part  of  the  term 
ieedtng  his  entry. 

Porttsr  advocated  ;*^and  the  Lord  Ordinary  pro- 
miced  the  following  interlocutor : — '  The  Lord  Or- 
liaary  having  heard  parties  procurators,  and  ad- 
^sed  the  cause,  in  respect  that  the  assignation  of 
heleteetathe  respondent  i§  granted  by  William 
Jraig,  the  lessee,  and  by  William  Murray,  the  trus- 
^foir  his  creditors,  who  received  payment  of  the 
tipolated  price  from  the  respondent,  and  who  grants 
eceipt  therefor;  and  that  the  advocator,  being  a 
ireferaft^te  creditor  in  po^siession,  under  an  assigna- 
ion  of  Cleg's  lease,  in  security  of  a  certain  sum 
bdvao^ed  to  the  tilisfees  for  his  creditors,  and  being 
MHind  to  renounce  tbe  said  lease  dn  payihent  of  his 
lebt,  is,  along  with  certain  other  persons,  merely  a 


8S4 


DECISIONS  OF  THI 


©.  Purter. 

rittf. 


11  Mat.  1829,  *  conseoter  td  the  said  assignation,  ds 

be  discharged  out  of  the  sum  to  be 

spotident  for  the  lease ;  and  that, 

the  clause  of  warrandice  is  limited 

binds  himsdf  in  absolute  wafrandic 

ray,  apd  the  other  trustees,  who  I 

in  warrandice  from  fact  and  deed  on 

vocator  does  not  come  under  warrant 

is  there  any  clause  binding  the  advc 

relieve  the  respondent  of  the  rent,  wh 

till  the  subsequent  term,  nor  of  any  ] 

in  respect  that  it  is  not  alleged  tha 

has  received  mor^  than  the  sum  di 

creditor  under  his  security,   finds, 

which  the  respondent  may  have  for 

rent  due  from  the  preceding  term  to 

assignation,  cannot  be  made  effectual 

vocator,  but  can  only  He  against  Crai 

tee  for  his  creditors,  against  whom,  c 

cree  has  been  pronounml  in  favour 

dent,  and  which 'decree  has  be^n  acqui 

fore,  advocates  the  cause,  and  assoilzie 

Porter,  and  decerns,'  -&c. 


Houldsworth  reclaimed,  and  pleaded 
vocator  having  been  in  possession  of  th( 
lease,  and  having  drawn  the  fruits  of  it 
the  rent  during  the  whole  period  of  ] 
Boss  V.  Mpnteith,  5thFeb.  17S6  (Mar.  li 
having  been-  a  party  to  an  assignation  * 
pursuer  bound  to  relieve  him  of  the  i 
rent  only  from  and  after  the^  date  of  tl 
he,  the  advocator,  was  bound,  in  a  que 
pursuer,  to  relieve  him  of  the  rent  whi( 
previous  to  that  date. 
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rhe  advocator  anwe^red- — That  he  had  been  merely  >*  Mat^^s, 
reditor  in  possession  of  the  lease  inider  an  assigna- HouMsworth 
Q  in  security,  which  he  was  bound  to  cede  when- *^  ^^||[^ 
T  payment  of  his  debt  was  tendered  to  him:   That  A^tes^oK- 

connexion  with  the  subject,  therefore,  ceased  asTS^^.  ^ 

in  as  that  payment  was  tendered  to  him,  and  that. 

"w^  not  entitled  tp  retain  possession  for  rent^ 
ich,  although  it  might  arise  from  fruits  already, 
ped,  was  not  due  or  exigible  by  the  landlord  at 
I  time  when  he  was  required  to  cede  possession  t 
at  the  pursuer  had,  accordingly,  treated  solely  with 
:  ori^nal  lessee  and  his  trustees,  purchasing  the  as- 
natipn  from  them,  and  taking  them  bound  by  the 
use  of  warrandice  to  relieve  him  of  the  previous 
il;  whereas  the  advocator  had  merely  consented  to 
L  a^ignati(Hi,  and  had  not  bound  himself  in  warran-^ 
e.^^^  It  is  incorrect  tp  say  that  the  advocator 
;.an  anear  of  rent,  which  had  accrued  during,  hi» 
^essipn,  as  there  could  be  no  arrear  at  a  time  when 
hing  was  exigible  by  the  landlord  :  It  may,  there- 
e,  be  doubtful,  under  the  clause  of  the  lease,  which 
s  the  terms  of  payment  of  the  rent  at  Whitsunday 
I  Martinmas,  whether  even  the  lessee  and  his  trus- 
5  (the  granters  of  the  assignation)  ai'e  bound  to  re- 
re  the  pursuer  of  any  part  of  a  term*s  rent  which 

not  become  due  till  after  his  entry ;  and  it  is  quite 
ir  that  he  can  have  mo  claim  for  it  from  tjie  advor. 
or. 

Aitd  Glenlee.'^The  interlocutor  must  be  right  in  so  far 
it  finds  any  thing  in  byovi  of  the  advocator,  M'ho  was. 
tiy  a  oonsenter  to  this  assignation,  and  received  no  benefit 
itev«r  jfipcmi  it.  He  was  entitled  to  have  retained  posBeesion 
Ihe  Bidgeet  for  his  indemni^cation,  not  only  for  his  debt,, 
also  for  all  the  advances  which  he ,  was  obliged  to  come 
ier  in  respect  of  the  lease,  and  for  all  claims  which  the  land* 
1  might  have  against  him  for  rent,  in  respect  of  his  posses- 
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II  Mar.  mtn.  won  of  Ae  wAj^et    He,  HieMTare, d«ri«idl  v 

Hoi^dlv^h  ^^'^  **  ^aaifiMrtion  to  H9iddflWiMlli,Aor  € 

«u  l^orter.   I    which  the  latter  incamd  tmruda  the  IsbA 

■~~     /vent,  in  oBiHei|iMiioe  o^  hk  asBiiniiig  pbise^ 

A<we  maybe  figvied,  tio4oiiht,  irhere  a 

merelj  as  a  eottaeoier^  niaj  beiNmndrin  wa 

ratidiee  of  die  right;  tm^  fix  iB0taaoe»  w)ia 

benefit  fSroaa  the  deed  toirhioh  he  consent 

not  have  1^  without  it.     la  mdi  a  case,  ll 

Mnmnmdm  agAmthitnaa  a  {tarty  to  an  on 

But  that  i9  not  the  case  here.    Porter  waaju 

(rf^anor^naryoomMinter  toadeed;  andallth^ 

fuch  a  person  comes  nnder,  in  the  common  c 

nae  any  right  wfaidi  may  be  in  his  own  perf^ 

ceptor  of  the  grant.     It  was  very  natural  t 

consentei'  to  this  assignation)  because  withoi 

ther  the  granters  nor  their  assignee  could  hav 

the  subject ;  but  all  that  Porter  thereby  boi 

was  not  to  use  the  pre£Brable  right  in  his  o\ 

turb  the  possession  of  the  acceptor  of  t&c 

He  is  at  present  doing  nothing,  and  making  i 

assignee,  but  only  defending  himself  againB 

by  him.     Upon  what  footing,    therefore,   < 

come  against  Porter  with  thia  demand  for  the 

the  term  of  the  assignation  ?  He  cert^nly  cai 

tue  of  the  deed  itself^  because  by  it  Porter  con 

gation  of  warrandice  whatever.    If  made  at  a 

fore,  be  merely  in  respect  that  Porter  was  in 

sulgect  at  the  time,  and  reaped  the  fruits  fron 

has  arisen  ;  but,  upon  that  footing,  Houldswor 

against  him,  as  the  assignee  of  the  lessee 

from  whom  he  derives  his  right.    In  that  viei 

ter  situation  than  his  cedents ;  and  it  is  quite 

would  have  a  good  defence  against  them. 

their  assignee  can  possibly  be  in  a  better  siti 

would  hav«  been  themselves  in  a  question  i 

who  was  already  in  possession,  and  who  was  < 

the  sulgect  in  security  <rf  all  his  advances  and  < 

Lard  AUotoay  was  of  a  different  opinion.- 

clusions  appear  to  me  to  follow  clearly  fit>m  t] 


118.         COURT  OF  SBflSION. 


887 


ke  eaee.    Crtig  WM  tmuxi  of  the  coal,  and  becomes  iniot  ^^  M«r- 1«^9^ 
1)  but  an  aai%ttalifm  of  the  lease^  foUowed  by  poidesnon^  Rouliirartli 
pfWkmaly  been  made  to  Porter  fin-  an  advance  of  a  cer-  v.  Purter. 
imm  of  mosey.    Porter  thus  became  an  ^^^^^'^^^'^'^'^  ^^ 
dBBinion  (tf  the  tubjeot.     He  was  bound  to  wpfky  therpro4„-^   ^ 
of  the  leaae  to  the  extinction  of  his  debt ;  but  he  Was  also  ^<^*        C  ^ 
sd  to  pay  the  rent  for  the  subject,  during  the  time  that  he 
bud  it     This  was  a  natural  bbliga^n  inherent  in  the 
r  nature  of  his  right  as  asagneeTof  a  lease,  and  also  impoa- 
ipen  him  by  the  t^tns  of  Us  asrignation.     He  was  in  pos^ 
on  of  tile  subject,  and  no  one  could  disturb  or  remove  him 
1  it;  bnt  he  was  also  bound  to  pay  the  rent  for  it  during 
posBesrion.     Hoiddsworth  then  purdiases  the  lease,  on  con^ 
m  that  Porter  should  Vacate  it.     Porter  agrees  to  this 
nctiofr-^recdves  part  of  the  price  in  payment  of  his  debt, 
od  besomee  apaMy  to  the  assigi^ition  to    Houldsworth, 
ch  he  rigns  as  acceptor.     Kow,  by  this  assignation,  Houlds^ 
A  isonly  taken  bound  to  reheVe  him  of  the  rent  from  the 
!  of  the  asagnation  to  himself.     Warrandibe  was,  th^efore, 
»ar3y  given  by'  Porter,  as  well  as  the  othar  granters  of 
deed,  to  relieve  the  a^gnee  of  all  the  pluvious  rents. 
^ke  Lord  Justice  Clerk  concurred  with  Lord  Gleidee.— 
Innk  the  interlocutor  right.     The  summons  concludes  a- 
ist  Porter  only  in  req^t  of  the  assignation  to  Houlds- 
th,  and  in  virtue  of  the  obligations  therein  contained^     No 
can  doubt  that  a  creditor  in  possession  of  a  lease,  under  an 
^nationin  security,  is  liable,  like  every  other  assignee,  for  the 
;  to  the  landlord.  •   But  the  only  questii^  here  is  whether 
ter  has,'  in  this  assignation  to-Honldswotth,  come  un- 
an  obligation    to  relieve  him  of  any  part  of  the  rent 
which  the  landlord  might  have  H'  claim.     I  cannot  dis- 
er  any  such  obligation.     It  is  ho  doubt  true  that  Houlds- 
rth  only  binds  himself  to  relieve  his  cedents  of  the  rent 
sr  the  date  of  his  entry ;  and  he  gets  absolute  .warrandice  , 
a  Craig,  and  qualified  warrandice- from ''fact    and  deed 
n  the  trustees,  on  which  he  may  make  his  claim  against 
kn*  to  be  relieved  from  all  the  previous  rmit  •  But  there  is 
one  word,  in  the  amignartion  infenring  any  obligation  on 
rtsr  to  pay  it,  nor  any  warrandice,  by  him.  He  cmly  appears 
i  consenter  to  the  trustees  making  the  assigqation,  and  is 
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1 1  Mar.  1829.  dearly  not  an  oUigant  in  the  dieed.     Suppos 
^^  *^  solvent,  and  had  called  upon  Porter  to  denud 

V.  Porter.  tendering  hrni  payment  of  his  debt,  can  i 
that  he  could  aft^wards  have  asked  him  to 
the  rent  on  pretence  that  it  accrued  during  hi 
Zrord  PitmiUy  concurred  with  Lord  Allowa^ 
claim  against  Craig  and  his  trustees  rests  iipoii 
grounds  from  his  demand  against  Porter, 
bound  to  him  as  granters  of  the  assignation  ui 
warrandice,  and  he  has  them  directly  bound 
IS  in  a  different  situation.  He  was  in  jxist^es 
previous  to  the  assignation  to  Bouldsworth, 
liable  for  the  rent  which  arose  froQi  the  ^ubje< 
session.  He  then  consented  to  the  assignation 
It  is  very  true,  that  he  did  not  bind  \\mm 
and  it  was  not  necessary  for  him  to  do  so ; 
then  comes  to  b^  of  what  claims  Hould5\ror 
to  relieve  him  (Porter)  by  accepting  this  ass 
Houldsworth  only,  became  bound  to  free  and  fc 
and  all  that  were  liable  to  the  landlord,  of  tt 
obligations  from  and  after  the  date  of  the  ass 
self.  It  now  turns  out  that  the  subjt^^t  v^ 
burdened  (though  it  was  not  exigible  till  a6 
rent  of  I4.I2I.  Porter  was  directly  liable 
the  landlord,  because  he  had  been  in  pof^sessi 
vA  had  reaped  the  fruits  fit>m  whc^^ee  the 
Houldsworth  had  not  bound  himself  to  relieve 
the  landlord  hi^d  i^good  claim  for  it  also  again 
the  new  pos^espor  qf  the  subject,  which  he  wi 
effectual  by  his  right  of  hypotiiec  aver  t^e  worl 
tion.  Houldsworth  has,  therefore,  been  obll| 
the  landlpfid ;  but,  on  doing  so,  he  was  entitle 
have  got  ai^  assignation  from  him  of  his  claim 
I,  therefore,  think  the  interlocutor  should  be  r 
case  remitted  simpUdter  to  the  sheriff.       ^  ^ 

The  Court  being  thus  equally  divide 
ordered  for  the  opinions  of  the  whole  Ji 
vising  wbich^  the  following  printed  o 
given  in:— 
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he  Lordu  PtssideHi,    CraigiCy  Balgray^ .  Gillies^  Mea^  1*  Mar.  lass. 
i/j/iA-,  Medftyny  and  Newton.-r^We  are  of  opinion^  on  the  •r^"*"^''**' 
mh  wliirh  arc  thet^  Btated,  that  the  interlocutoir  of  thep.  j^orter!^ 
I  Ordinary  U  Well  founded.  —— 

tlmitting  tliat  the  r^pondent  is  entitled  to  claim  rdief  of  a^^  *"*  ^^^ 
artioa  of  the  half  year's  rent  paid  at  Whitsunday  lQ25;Tack. 
idvocator,  as  appears  to  us,  can  only  be  supposed  liable  to 
etuim  on  two  grounds— either  as  a  party  to  the  assigna- 
by  which  the  lease  \i^as  conveyed  to  the  respondent,  or,  in- 
njii^fitly  altogether  of  this  deed,  from  the  mere  circum-- 
T  of  his  having  possessed  the  coal-works  previously  to  the 
>ndt!flf  8  entr)-.  .  '       ^ 

ow,  as  to  the  flrst  ground,  we  do  not  think  there  is  any. 
I  in  the  deed  which  can  support  such  a  claim.     The  advo- 
r  does  not  grant  warrandice  of  any  kind ;  and,  considering 
ituatidn,  w  Iiich  appears  to  us  to  be  that  of  a  mere  consenter, 
to  not  see  how  any  can  be  implied.     We  are  awiEire  it  may 
nid,  that,  frum  the  latter  part  of  the  selling  or  assigning 
JCj  the  advocator  is  not  a  mere  consenter,  but  a  joint  seller 
assiguer  witli  the  trustee  for  the  creditors.   But  the  clause^ 
can  bear  such  an  interpretation,  is  in  so  far  inaccurate,  and 
tidjstent  with  the  previous  part  of  it,  and  with  the  real  si-" 
ion  of  tlie  advocator.     After  stating  that  the  price   had 
paid  to  William  Murray,  as  trustee  for  Craig^s  cY-editorsj 
de«l  goes  on  thus: — *  Therefore  we,  the  said  William 
rui^  and  William  Murray,  have  sold,  assigned,  and  made  ' 
er,  as  we  do  by  these  presents,  with  consent  of  the  "said' 
imes  Porter,  &c.  fbr'all  "right,  titJe^  and  ihterM,'  which  we, 
either  of  us,  have  or  can  pretend  to  the  foresaid  lease,^  &c.  * 
ien  adds,  '  And  we  the  said  several  parties,  with  mutual  as- 
Qt  and  consent,  sell,  assign,  and  make  over  from  us,  &c.  * 
i  and  whole  the  aforesaid  tacks.**^  Now,  if  the  word  we^  in  ' 
latter  part  of  the  clause,  does  include  the  advocator,  the 
age  is,  in  so  far  as  he  is  concerned^  altogether  inconsistent 
1  the  right  he  had  to  the  lease,  and  of  coilrse  inept.      ' 
?he  advocator  was  no  paHiy  to  the  bargain  by  which  the 
ewas  sold.     The  cfifer  to  pureHase  was  made  to  the  per- 
il creditors,  who,  as  the  priee  -lias  more  than  sufficient  ti> 
his  preferable  debt,  were  in  fact  the  only  parties  bterested; 
it  was  accepted  of  widiout  his  being  consulted.     It  was 
S  K 
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M  m:'-'  i^^-necesiaiy)  CIO  doubt,  that  hb  assignation  in 

'^'"'       .   vacated ;  but  as  bis  debt  was  to  be  paid  in  J 

^   '   .1.  r.       lu)  was  o!  eoune  bound  to  clear  off  the  In^ 

.  eg^ilai'  mode  of  doing  so  would  have  been 

\'f  his  security,  but  as  this  would  have  rend« 

^  ..c  t-^^'o  sepaxate  deeds  to  conclude  the  tr; 

t/i    :::/c  Leen  thought  better  to  get  the  adv< 

e*  ne^iuir  to  the  assignation. 

His  doing  so  in  the  character  of  consi 
was  requisite  to  the  object  in  view,  which 
of  his  security.  His  right,  it  will  be  observi 
tion  in  security  merely.  He  might,  no  douh 
this  right,  such  as  it  was,  had  the  remand 
collateral  security.  But  no  such  thing  was 
respondent  had  bought  the  lease  ite^lf  for  t 
was  to  get  a  conveyance  to  the  fee  unincum 
cator,  iiaving  no  right  to  the  fee,  could  do 
singly  or  jointly.  He  could  not  sell,  ^mi< 
light  of  tadc  itself,  and  in  so  fiur  as  tho  assi 
he  did  so,  it  is  plainly  inept 

We  can  consider  him,  therefore,  in  no 
consenter,  and  a  consenter  in  order  to  save  1 
expense  of  a  renunciation  of  his  security,  a 
view.  The  fact  that  he  did  not  join  the  ot 
ranting  the  conveyance,  proves  that  he  did 
and  that  the  respondent  did  not  ask  him  U 
aibility. 

We  see  just  as  little  reason  for  8u1ijeetin| 
the  ground  of  his  possession. 

The  respondent,  by  acquiring  the  lea^e^  e 
pay  whatever  rent  was  due  to  the  landlord, : 
relieved  of  any  ps^t  of  what  he  should  t 
plainly  on  the  terms  of  his  bargain  with  i 
has  taken  care,  iii  treating  with  them,  to  9e< 
will  be  liable,  but  he  can  make  no  claim  on 
may  have  possessed  the*  Subject  before  his 
farther  than  his  cedents,  in  whose  riirht  he 
made  such  claim.  Now  it  is  clear  that  the 
tlie  cedents  here,  could  have  had  no  claim  oi 
the  rents  in  quention.     He  possessed  the  cm 
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iMliilfliiol  in  Ms  pocket  tbe  profits  out  of  w'xiich  the  rent  fell  ^  ^^;'^^/^^ 
^  paid.     In  se^liag  his  debt  with  the  creditors,  he  accoun*  j^^^^i^^^,^  , 
for  the  .wh^le  proceeds  of  the  coal,  up  to  the  time  when  he  v-  Vnri^t. 
tod  poflseflsion^  of  the  works— -while,  on  the  other  hand,  he        j~^ — " 
« credit  011I7  for  the  reQts  he  ^tually  paid;  so  that  tfacrt^ 
i  oat  of  irliich  the  rent  should  have  been  discharged,  hav-  ^^^^* 
beenacQOQiited  for  to  d^em,  must  be  held  to  be  in  dieir  poc^ 
.    They  accordingly  ajre  the  parties  who  are  alone  liable 
lither  ground.. 

^  QiereqpolideRi  holds  a  decre^  against  them,  which  they 
koi  dispute,  mi  as  the  balance  of  the  price  remaining  iu 
r  haads^  after  discharging  the  advocator's  debt,  is  nior$ 
I  sufficient  for  his  relief  it  is  not  easy  to  see  why  he  should 
9  pdrsi^tod  in  his  attempt  to  subject  the  advocator, 
onb  MackeHstie  and  Corehouee, — ^We  think  the  question 
^  of  nicety ;  )>ut  we  incline  to  the  opinion  that  Houlds-^ 
1^  oq^t  tQ  prevail. 

L),  We  thinkthat  Porter,  by  his  possession  of  the  lease,  be- 
d  direetly  and  primarily  liable  to  the  landlord  for  the  rents 
[uestion,  though  he  had  a  right  of  relieving  himself  out  of 
pro9t9,  89  well  i|s  claiming  relief  from  his  debtor  Craig. 
B.if  as  before  the  sale  to  Houldsworth.  Under  this  state  of 
gs,  Craigx  and  the  trustees  for  him  and  his  creditors,  with 
ent  of  PiNTter,  sold  the  lease  to  Houldsworth,  with  the 
^  that  the  price  might  be  applied  in  payment  of  Craig'^s 
B,  according  to  their  preferences  (Porter's  being  first), 
ecmditions  of  this  contract  were,  on  the  part  of  Houlds- 
iiy  tfaa*  he  shoidd  pay  the  price^  L.1050  \  and  that  he 
Id  relieve  the  sellers  of  the  rent  payable  to  the  landlord, 
'  th0  date  of  tiie  contract  On  the  other  hand,  Craig,  and 
trustees  for  Jiiim  and  his  creditors,  and  Porter  as.consenter, 
;M.  over  the  lease  to  Houldsworth,  from  that  date.  Now, 
faiak,  this  con^tiot  implied  that,  after  payment  of  the  price, 
^,  as  well  as  the  other  creditors  of  Cnug,  were  not  to 
to  Houldsworth^  or  the  subject  sold  to  him,  for  payment 
iii^ofany  debtor  claim  of  any  kind,  excepting  ^atof 
n^t  Idling  due  after  the  date  of  the  contract.  Poirter^ 
Astanee,  eertaii^y  passed  from  his  right  of  afTecting  tbie 
)  for  the  original  debt  due  to  him ;  and  we  think  ha 
passed  from  all  right  of  affecting  it  for  relirf  of  the  aN 
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11  Max.  itm.  rears  of  rmt  due  bj  him  to  tile  Uiiidlc«d.     T 

H^^id^Tfllth  ^^^^*  ^^^  ^  HoukUworth  had  beea  ta  uiu 

«.  Porter.        li^^^  or  to  take  the  subject  uader  liability 

-7-r      9uch  relief,  the  bargain  would  have,  been 

rity.  '**   ^^In  particular,  the    clause  Teqpecting  relief 

Ttuk.  never,  could  possibly  have  been  expreesed  as 

This  being  the  case,  as  bdEbre  the  sale  -  Pmic 

liable  for  the  rents  in  question,  so,  after  the  « 

liable  in  the  same  way.     The  only  diffeveBce 

lief,  like  hb  principal  debt,  instead  of  oontanv 

lease,  came  to  be  good  against  the  prioe,  whi 

were  bound  to  apply  primo  kH»  for  payment 

And  the  price  was  amply  sufficient  to  answer  it 

suffered  no  hanlahip  whatever,  and  had  no  i^ 

consenting  to  such  an  arrangement.     In  fiftct, 

pened  that  the  trustees  delayed  peifomiance  i 

respect  to  the  arrear ;  and  ais,  of  course^  the  1 

his  power  over  the  subject,  it  happened  that, 

thus  stood  primarily  liable,  the  landlord  leviei 

iEEouldsworth,  who  was  obliged  to  pay,  thou( 

liable,  in  order  to  free  the  subject     And  the  < 

ther  Porter  be  liable  to  relieve  him  ?    Now, 

is  liable,  because  the  arrear  of  rent,  in  whidi 

per  and  primary  debtor,  has,  in  this  way,  b 

off,  by  a  party  who  had  stipulated  in  a  eontnu 

ter  was  a  party,  that  he  should  not  be  liable  £ 

only  for  the  rents  after  the  date  of  that  oont 

that,  in  equity,  this  binds  Porter  in  repetitio 

We  conjbeive  that  the  accidental  circumstanc 

lord,  for  his  own  convenience,  chose  to  m  agai 

instead  of  Porter,  is  of  no  consequence.     A 

allowed,  at  his  pleasure^  to  decide  on  which  oi 

debt  due  to  him  shall  ultimately  rest.   SuppoM 

lord  had  called  them  both  in  an  action  for  tl 

as  the  tepant  who  possessed  the  subject  for  whi 

able,  at  the  time  when  this  rent  actually  fell  due 

found  liable  tp  pay  in  preference  to  Houldffii 

0nly  tenant  afterwards.      We  think,  then, 

things  must  be  brought  to  the  same  result  still, 

subjected  in  relief  to  Houldsworth. 
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I)  Tli«re  18  another  view  of  the  ca«e,  frotairhich  the  Mmlie>»  Mtr.  ias», 
M  (Mtoir,  emi  ii^q^eiitiy  of  Porte's  previouB  peifsonal  ^^^J^l^h 
This  M,  tha*  ctippodng  this  poMioii-  of  rent  due  to  «.  Porter. 


ntion. 


landlord  to  faal^e  fo^eti  inerclly  a  biirden  aifeoting  the  lease' 


to  the  side,  not ^{litii^Hmcdlf  bihding  Porter;  yet,  in^,. 
▼ieir,  it  affbMed  the  ^ufcjeet  of  his  sectirity,  and  formed  a  ^«* 
letion  fram  tiie  valtie  of  Hiat  jBuhject,  which  waa  what  he' 
^ap  to  be  sold.    Of  eonsequence,  as  the  side  was  ttiade 
loat  deduelion  from'ihe  prioe  on  accoiint  of  this  arrear  of 
,  ia,  Biker  the  sale,  k  was  the  duty  of  the  reefers  of  the 
6  first  of  aUt6  cleat*  tbe  subject  scdd  of  the  arrear  of  rent. 
It  thef  pand  any  debts  out  of  that  price,  either  to  Porter- 
ay  body  else.     To  <his^^P<^rter  could  not,  in  equity,  object ' 
i'  i»  the  price yaH  t^  fiill  rahie  of  the  lease,  without  con-* 
Men  el  burdefis,  and  as  the  lease,  when  held  by  him  in 
lityv  and  when  giren  over  by  him  for  sale,  waa  fiable  to- 
itfreairof  rent,  and  Hiereby  was  diminished  in  value,  so 
t^  ^ixy  equity,  the  price,  which  formed  a  Hirrogatum  for 
hitjeot  btfore  it  could  be  payable  to  him  or  any'o<hep 
itDTi !  Put  life  ciftie,  that  an  arrear  of  rent  had  einerged 
i  to  Ae'Wllde  prioe  or  value  6f  the  lease,  so'  that,  in  ftct, 
Uit,^^t  living  up  the  lease,  had  given  Up  no  r^  value, . 
IklMtoe^be^fltQr^oubt  Aat,  in  that  case,  it  must  have  been 
duty  M  the  receiver  of  the  price  to  apply  it  to  discharge^ 
irfear  of  ireait ;  aAd  that,  if  in  fret  it  had  been  psdd  to  the 
iUnnr  without  deariug  the  arrear,  all  of  them,  Porter  as : 
airilbfe  reftt,  must  have  been  bound  to  repay  it?     Surely 
evier  could  be  just,  that  Porter,  in  such  a  case,  should  ' 
B  paymoit  of  Us  debt,  in  conside^ration  ctf  giving  up  a  lease 
was,  wh€U  in  his  hands,   truly  worth  nothing— ^.  6.* 
tlier  words,  that  Houldsworth  should  ;pay  Porter^s  debt  out 
is  own  pocket,  without  any  c6!nfiideratioh  at  all.     If  this  is' 
fy  howev€9',  it  iseems  sufficiently  to  deUionstrate  that  it  was' 
dtfty  df  the  receivers  of  the  price  to  dear  the  lease  in  the' 
place ;  and  that,  if  neglecting  this  duty,  they  paid  away' 
price,  6V^  receiver  of  that  price  from  them  must  be  liable 
i  Man  for  repetition  so  far  as  may  be  necessary  for  clearing' 
sdbject  for  which  that  price  was  paid ;  and  Porter  can  no ' 
«bencstttipt  from  this^  than  tfther  creditors,  though  it  may 
khat  he  hw  a  right  of  relief  froiu  other  creditors,  tp  wI|ob\> 


R^hiinStcu, 
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Hi^ht  in  S«Um 

Tack, 


1 1  Mar.  iBm  ^^jg  claims  otf  tlie  price  w^x^  pnefesraMe.  1 
Houidfiwonh  ^^^'  *'^^^  fl^ems  no  reawn  why  he  ahould ; 
V.  VoTtei.  to  HouJd0ir<)rth^  as  oonSBflsedly  the  part  of 
hr~~SM^  by  hhn  exceeds  the  arrear  of  rent  in  queatioi 

Lord  Crimgletie^ — Mr  Cmig,  surfeom  in 
right  of  a  lease  of  the  coal  of  Belvidero, 
thereof. 

He  ai^igned  the  lease  to  Greorge  ^d^ 
tain  Bums  of  mon^  advanoed  by  Mr  Sindai 

Mr  Porter,  the  adroGator,  paid  the  moo 
and  obtained  from,  him  an  assignm^  of  i 
gent  of  Craig,  in  whioh  them  is  an  eacpra» 
on  Mr  Porter  to  pay  all  the  rents,  during  hi 
landlord,  and  to  free  and  rdieve  theeedi^t  i 
thereof^  he  entered  into  the  actu^  posseasioB 
and  paid  the  rents  to  the  landlord. 

Craig  having  beoome  bankrupt,  tbe  reqpp] 
worthy  offered  to  the  trustee  for  Cra^^s  crec 
the  right  to  the  lease,  wbidi  iras  acoepted ; 
not  convey  it  without  permissipii  and  ooaaen 
who  had  a  right  to  full  payaient,  the  whole 
joined  in  a  ccmveyance  of  the  lease  to  Mr  H 

It  is  macteirial  to  attend  to  the  nature,  finri 
the  conveyaaoe.  The  trustee  for  Craig  and 
Craig  himself — ^with  censmt  itf  the  advdeat 
ginal  lessees  fear  th^^coal,  two  andaquonnn  0 
for  all  right  or  title  they  had  in  the  premise»- 
the  £ubjt3€t  to  the  reqMmdwt  Tfaift  would  1 
than  a  t^e  by  the  trustee  and  Craig  wiA  ooi 
cator  and  the  other  parties.  But  the  deed  pi9 

*  we  the  eaid  sereral  parties,  with  mutual  m 

*  ^t^y  usaigA,  and  make  over  from  ua^  ead 
«  and  our  reqpective  heirs  acnd  Siiocesson, 
^  creditors  of  the  said  William  Craig,  to  tfn 

*  said  Henry  Houldswordi,^  &c. 
The  advocator  was,  therefore,  a  diqponer  a 

and  neeeBsarily  was  so ;  for  he  then  held  boti 
l^me.  and  the  possession  of  the  coal-work. 

The  clause  in  the  oonveyance  relative  tc 
entry  to  possession,  and  obligation  to  pay  the 
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ijr  to  tiie  landlDrct  the  rent  stipnlatad  by  fte  Itiuie,  and  ta  *  i  Mar,  ms. 
►nn  the  whole  other  obUgations  mdnmbent  on  Ae  tenants ;  jjool/    rth 
1  tofi^  and  relieve  U8,  the  said  WiUiaon  Murray,  and  v.  Porter, 
hn  Dumbreck,  and  William  Macgregor,  and  us  iHih  said    .  ~"; — 
liliam  Craig  and  James  Porter,  as  well  as  the  original  ^/y. 
sees,  of  the  performance  thereof,  and  that  during  the  whole  ^'^         *•  ^ 
tis  and  space  of  the  said  lease,  from  and  after  the  date 
reof,'  yiz.  12th  and  14th  March  1825.     Thus,  it  is  as 
as  the  sun«  that  the  respondent  was  only  bound  to  free 
relieve  the  advocator,  Mr  Porter,  from  payment  of  the  rent 
thiel  14th  Mazxji  1825  ;  and  I  hold  that  he.  who  was^in 
adnal  possession  of  the  coal-work,  and  who  was  thereby 
B*  to  tiie  landlwd  for  the  rent  while  in  possession,  was 
id  to  relieve  the  respondent  from  payment  of  rent  for  the 
)d  prior  to  his  entry.     It  is  time  that  there  is  no  express 
;ation  imposed  on  Mr  Porter  to  relieve  Mr  Houldsworth 
lie  rents  prior  to  the  latter^s  entry ;  but  it  appears  to  me 
such  obligation  is  implied  from  Mr  Houldswoi^  being; 
bound  to  rdieve  Mr  Porter  from  and  after  the  date  of  the 
[imiefEt.     In  pnrmianee  of  die  case  before  qnoted.  Sir  ]W. 
Uifie  p.  Neilson,  it  is  clear  that  the  landlord  could  hfive 
irered  fit)tti  Mr  P<Hter,  as  tenant  in  possession^  the  rent  up 
Btb  and  14>th  March  1825 ;  but,  in  addition  to  this,  Mr 
or  was  expressly  bound  by  the  right  he  held  to  the  lease  to 
all  the  rents,  during  his  possession,  to  the  landlord.'    I 
efore  consider  that  Mr  Houldsworth,  by  having  paid  Ihat 
f  comes  into  the  place  of  the  landlord,  and  not  only  in  vir- 
thereof,*but  of  the  implied  obligationof  relief  by.  Mr  Porter 
afted  on  his  positive  one  to  pay  the  rents,  is  entitled  to  re- 
r  that  rent  from  him. 

am^  llieiefore»  of  oinnion  that  die  interlocutor  of  the  Lord 
ifiary  ought  to  be  altered^  and  that  the  cause  should  be  re- 
ed  simplieiter  tot  the  Sheriff. 


Vke  Courts  thereafter,  in  respect  of  the  opinion  of 
lajority  of  the  consulted  Judges,  refused  the  note, 
.  ad}iered  to  the  interlocutor  of  the  Lord  Ordinary. 


S«e  ISthB^Bc'iatl,  Sir  W.  C.  Fairlie  against  IfeiUon  tndPpltoii. 


4*& 


KBCJieiosrd'OT  Tfl 


tMtiOidmmryyifidujfn.  "  Act  ]^ilg^ 
Alt,  JhoH  ofFae^fMomtntifjTCmlUn 
A.  G.  EUii,  W.  S.  and  Jamf^&timfL 
r.  Clerk.  ■  ^'^•^* 


NT! 


SECOND  BirMc 

Ifrfo-CXIX.  1] 

MrsFERGUSOW 
agaifist 
ALEXANDER  MKJACfi 

HfiiR  Apparent.— ^PAasiVE  Title 
1.  Actum  incompetent  during^  Ae  t 
Au  although  the  heir  ha»e  got  poeet 
eestof^s  title-deede  idtk  the  iwtentib 
a  right  to  the  heritage  in  hie  awn  pi 

fi.  Whether  action  can  be  sustained 
of  gestio  pro  h^rede,  in  tirtue  of  i 
alleging  representation  on  the  poem 
ly^  contained  in  a  summons  proceedi 
to  enter  heir  t 

Mr  George  M'Gachen  died  on  the  S 
letting  an  heritafjite  bcmd  for  L.Seo,  a 
able  effect^  of  small  vahi^.  '  He  made  b 
his  property;  and  his  brother,  AleX£ 
heir-at-law.  After  his  death,  his  rej 
sealed  up ;  and  about  two  months  afh 
ander  M^Gachen,  by  his  agent,  itititeati 
acting  for  the  other  parties  tx^A^tejhaM 
about  to  niiake  lip  s  ti^le^a  theh^f^ta^ 
that  purpose  required  that  'the  bond  anc 
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Mr&td  up  to  him.    Tbis  wa^  At  firfit  opposed ;  ^^  ^'"^^  '^^ 

A,  on  Uie  l^ttfa  September,  these  and  other  relative  Fe]^i„ri^ 

Mi^  wdre  nfeelved  bf  Alennder.  M«Gachem 

IfainwhUe,  Mrs  Fefjpison  raised  a  summons  against  ^m,.  ^jo»pa. 

bunder  MHSadito,  and  his  brother  and  sister*  ^*^^-p!Lk>e  rui^. 

IfihatGMf^  faayin;  died  indebted  to  her  in  ya.^<K»«M. 

ms  tarns,  she  had  (of  the  date  of  the  shmmons) 

vged  the  defenders  to  enter  heirs  to  the  deceased^ 

d  also  to  obtain  themselres  decerned  and  confirmed 

Kutors;  and  concluding,  according  to  the  ordinary 

rle  t>f  sudii  actions,  idtematively  for  payment  against   s 

»  ddfead^rs»  as  heirs  servM,   6r  executors  ton- 

neO^  at  least  laWfttUy*  diarged  to  enter  heirs*  and 

taili  thenriielves  donfirnied  execiitars,  or  as  others 

Be  representing  their  brother  on  one  or  other  of  the 

BSire  tities ;  oi^  lor  decree  ccgnitiamis  cau&a,  in  case 

» defimders  shoidd  refaouiice  to  be  heirs  oi*  exetnitorsi 

IS  purater  pko  esseuted  inhibition  against  AleK«* 

kr  M^GftchM,  0od  4i8ed  arrestment  in  the  hands  of 

s  ddixtbr  in  the  heritable  bond; 

tUuenader  M'Gachen  (who  alone  made  appearaitte) 

ilMalned,  as  a  preliminary  defence,  that  the  action^ 

ring  been  raised  intra  ammm  deiiberandi,  was  in^* 

apetent^  and  ought  to  be  dlsmisted. 

Ilie  Lord  Ordinary  sustained  this  defentici  and  dis^ 

ised  the  action. 


rke  puiUer  ttetmmai,  and  ptmUd^l.  The  de^ 
der  lias  got  poesession  of  the[  heritable  bond  and  re^ 
ifeHn^ynge  with  the  undisguised  intention  of  mak- 
;«p  a  title  inhia  own  person,  and  thereby  placing^ 
aself  in  a  situation  to  require  and  obtain  pajrmenfr 
dw  debt  This  is  fliuffi^ent  behaviour  as  heir  to 
le  tbe  defenoe^  that4be  action  was  instituted  with-i' 
OS  Msiw  deUkirantH;  Hamilifan  v.  Bonar^  6th 
*    •  '  ^  .         ^ .  .  S  Ij  '  '  '*  ' '  .  -  -   V-  '   • 


»4»  QSOISIONS  OF  THS  No.  119L 

Ferau«on«.      tit  8,  f.  88*  • 

M^cac^  ^^  Supposing  tbire  worexoonk  for  fleadiog  tbe 4e^ 
neirA^fio,  fence  in  questi(m>  stilU  aoeoffding  tetth^.pMctice,  it 
j^wiM  rwe.  ^^^^W  cmly  be  sustained  to  the  effect  of  stating  process 
PfocesM,.        till  the  year  expiretf)  Lady  Rattlir  f.  Binddif,  l6lh 

Dec.  1784»  Ekhie».    If  the  pt'ocess  is  dismissed,  the 

diligence  used  on  the  dependence  will,  of  course,  fall; 

and  there  will  be  nothing  to  prevent  the  defends  frpm 

obtaining  payotent 

>  AfUfwered — 1. »Th0  de&adtr  hAs  af>t ^iumiefxp a 
title  to  the  heritable  debt ;  and  ftke.MliiB  eircHniMMiee 
of  obtaining  poaaowon  of  the  foeoid  aad  otimr  WiMogs 
oonnected  with  it,  eren  with  the  intention  aaerifaed  to 
the  defender,  cannot  infer  the  paasive  title  ofgestio  pro 
huBrede,  It  was  competent  to  him  to  pursue  an  e^- 
bition  ad  deliberandum,  and  thua  to  get  temporary 
{)osses8io>n  of  the  writinp  in  the  decesaed'a .  repoaitp- 
ries  without  incurring  any  liability  for  hia  datito..- 

2.  Even  if  the  proceedings Jn  question  wwe  auffi^ 
cient  to  infer  tjiis  passive  title,  the  present  aom- 
mons,  in  which  these  are  not  libdl^  <«i  or  at  all  al« 
luded  to,  would  dot  entitle  the  paranter  to  found  upon 
them.  Indeed,  the  defends  did  not  get  possession  of 
the  writings  till  some  days  after  the  date  of  the  sum- 
mons. Although  the  pursuer  libels  generally  on  the 
passive  titles,  the  sumiticnp  is  Ju^t'&Am^iH  th^  e^- 
*  mon  style  of  actions  proceeding  simpiy  ou  a  charge 
to  enter  .heiir.  Afid  even  in  this  view  it  is  IjnUo  44 
abjection,  the  summons  heii^  raised  im  the  veiyfirst 
day  of  the  inducM  of  the  charge. 
<  3.  Tlxere  is  no  stidi  {iractice^  ad  that  allied  oC 
merely  sisting  pjocess  where  the  action  is  brought  m* 
tra  cmnunu  and  no  authority  in  support  ofiti  JEr^. 
ii.  12,  15  i  Stewart  v.  Ali^rson,  25th  Feb.   1749f 


KilL(Mar.  6881)v      In  the  Cdse  of  Lady  Rattar,^*  ^^'^^  <»«»• 
founded  on  by  the  pursuer,  the  day  of  compearance  Fer^^ison  ». 
WW  altered  bo  *«  to  fUL  beyond  ib»  year.    See  Jg/.  m  ciachen. 
chies  N^ts^  upon  that  caae*  iieir  Apparent. 

.  y      .  .    »  J*      '  •        Fa^'sive  Title* 

Lord  Glenka^ — I  think  the  mteflocator  right.  I  ehould 
doubt  ii[th^  g^^ral  cImfiBf  o£  ftj)e  |^  thi^  aan9«nMr>  as  to  the 
defender'^s  liability  on  tiie  pa^iye  titles,  would  be  held  sufficient, 
in  terms  of  the  existing  act  of  Parliament,  to  entitle  th^  pur- 
suer to  maintain  action  on  any  of  these  titles.  The  defender, 
however,  is  not  alleged  to  have  done  any  thing  which,  in  law, 
oouM  render  hin)  liable  as  his  brother'^s  representative.  I  havi 
iigi  tlduM^  '#iiatBr(af  4lat  the  ppo^mn  ^ttght  to  Imi  dismissed.   < 

Mi^yHU&MfW^r^Ui^  frntm  to<ii4iMh$Ad  that  the  de- 
^^D/^M'W4f'^,  ^d  inopiam^  -the.  pu^er  mBy  .intimate  h^r 
claiiyi  to  the  superior,  and  so  prevent  a  precept  .of  clune.  beijQg 
granted.  It  is  quite  an  understood  point  of  law,  that  an  heir 
is,  hefore  entry,  entitled  to  look  into  any  of  his  appestor"*s  papers^ 
Snth  Intermeddling  with  an  ancestor's  title-deeds  as  infers  a 
pa^ive  title  Is  quite  &  differeiit  thing  from*  that  which  occnr:3 
ia  thifttfisidi  '  If  thbiifUrlodutoi'  were  bot  sustained,  it  would' 
pMan  ettdtothe-  oHntu  deUterandi  oimpeiteiit  to  the  heiTi 
Ii9iilvdjt.agrfa-with  LoEd  Ql^^ 

.  '^d^fi  /<|£4(ice-CJ«r4p«^.am  alpo  ^f  q^oii  thftt  die  ialerjo^* 
cf^T  is  right ;.  and^I  r^tb^r  .^hiivk.  >ridi  I^ord  GUeol^,  th^ 
this  sumn^ons  would  xjiot  be  sufficient  to  support  what  the  p^r- 
■uer  now  states  as  the  ground  of  action,  viz.  the  defender's  b^ 
Haviour  as  heir. 

'  'TVie  CoUrfi  accotdinglyj  refused  the  reclaiming  notea 

i^tnl  M$idi09^i9^ '  fhUktktj.  For  th^  Bohtter,  Mm-ti 

Whiffham.  Scott  ^  Harimjfy  W.  S.  A^nts-  1\ 

Clert 

,..:•..-.•.:•  ^  •»  •:•  •    ^  '    ^  is.     ■ 

.^  >  .  ■; ••  •    f     •    ,  -1  t  ■    » .  ,     I  .  -.     , 


§50  DBOiSIONS  OF  THB  No.  l«k 

Cmptaw  JAfM£&^  WEMtTdB  A3q>  Othhesu^-^^ 

§ab^  eaiUmmed  in  ike  inuUtbed,  *nA  fWjiBof>4> 

Sr  frmt  digpoiitSM  ttiil  actOeiiMmi^  tfie»  lilMl  «ir 
WiUiaiD  Enkine  «f  Tonie^coav«7«d-IA|  whbfo^^lMr^ 
tdbkasi  moVMbte praperty  to  trfiMMK^  firGttylb#4W 
pqnMfit  of  hfodelite  audfiMMid  mxpin^t^^mitAp^^iMblt^ 
If,  ftr  tiiepaymeiit  of  oettBki  l^fictefl  Md-pMlli8f«to^ 
To  pr^Vidrfi^F  the  jKyikieiiC  of  thwe  deibte^ktfd  profu- 
sions^ he  recomtnmdied  to  iifd  triBKlMt'to  s^H  tffe^ttAf^ 
of  Craighotide;  Dnimciapie»  &c.  and  thereafter  to  make 
up  a  stite  4if  l&e  debt)  mclufii^  a  cap(«idlMMi:to 
tfDswcr  qnlam  &nmiities^  and  submit  it  to  Ibt  faetr  of 
entvil <tf'Tofri< vho  dMdfl .hare it itt hkpMmHr^W 
ut^pb  efrtbv  i^Mateof  I»Mrbeil3iing  imdief  llio  bilfilw 
rfigudi;^hfct^ragi*^|g'hetdadinedte^ 
wfMre  4beD0Bipo^Mbed  io^U  tiMt  '^t^ 
pay'Orcr^'tiKrbdaaerof  thb  priek^  ailer  ^paya^Mtf;:^ 
thi  debt^to:4h6  beir>«f  jMatti    V«b:4kuifr4t$Mr  «lMi 

gard  te^vhioliUbo  tnBtaspt  wmr  iieefMtf,  I'^itfAbM^ilC^ 

^  ter  «/ decnto  w  tdqp^^bttr^im 
^tflahE  and  eitocaite^ii«iaiiL>Jtndii 


Mb.  1«0.        COURT  OF  SESSION.  Ul 

••  and  deed  of  entair  in  fevour  of  the  helrs-male  of  the  **JJJ«J^- 
testator's  body,  ^kfuMtam^,  tipb^  \^  heirs  of  entail  £rtkine-« 
of  the  estate  of  Torrie,  wT^X. 


Tba  laiidk  dirdctly  authorised  to  be  sold  Ka^^pblten 

found  insufficient  for  the  payment  of  the  testator's  isr^f^^uM, 
debtrand  |M^ovisi6ns;the  itudtfts  %a:^U||ht' We  |»sent 
action  of  declarator,  nliittip}«poinding,  and  exoner« 
ation^<wiiidi  coBtduded,  inier  dSh,  tiiit  It  should  be 
Ibund  and  declared  that  the  lands  of  Aithemey  and 
Mluedfc%  appofiatsd  ^  be  entatkd,  are  UaUe  finr  th0{»iy« 
iMBt.'OC&e,  whole  of  the  teatator's  ddbts  and  obliga- 
tlcitr>t)Hit'taay  \reniaia  unpaid  (Mr  unfiravided  for ;  and 
l^fc  4iiB;piniBiieiiB  iare  entitled,  in  the  disdiarge  of 
tliefe^dntif  AsVtarudleaSy'to  dis{>08e.  of  thete  landte^^or 
Buch  part  thereof  as  may  be  necessary  for  provtding 
for  the  said  debts  and  obligations,  &c, 
<?  a^  Cftfit  ^as  madd  to  an  accmmtant;  from  whoa^ 
Mppft,;  it'appearedvthat  there  were  not  sufficient 
i^:mdsi.rlfi>f  .payment  of  the  debts  and  cdbligatiima 
ofr^  4<aea8ed,  unless  the  lands  of  Aithdmey  were 
woMk  \  but  that^  if  they  were  ^sold,  tiiera  might  be  a 
cMaUl^rable  re¥«r»on  for  Ite  heir  of  eut^ii.  There* 
•Hw  .QiMS  were  orders  t^  the  CDurtx 

V  Ju  sapport  of  the  action^  Ae  pursuera  fkaded^^ 
That,  the  tact  being  undoubted  ihat  the  property  of 
the  ^deeeased,  ^lEelusire  of  tfae^  lands  of  Aithemey,  Nrae 
9ofr>9uffloieiit  to  meet  die  debts  atad  Qfa%ali^iis  Of  the 
4imaeed,  it  is  neeessary  fie^eiitendihiepowHrs'gisanted 
wt,  tlie  tniet*deed»  without  which  tlir  trust  eannot  be 
«BtiMated4  Unless  this^  is  done,  th^  trtnC  nudBtfloon  be 
beakrbpt^  as  the  lands  direeted  to^be  entalfed  will  he 
CMried^ff  by  the'  dilifenceieC  ete^itorri,  td  a  greater 
etteat  tiuw  if  "powflor*  wore  ^ret^eft  tsTtbe  tifostees  to 
eell  thceft  \md^  |pr  payment  of  the  d^Me,  and  to  vest 
the  ceiUlsderilbf  li^hbpf  of  the  h^  of  entail.  7Ua 
ii,  therefore^i  a  c^se  wher^  the  mUk  qfficitm  of  the 
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u^^\m*  Ccnirt  should  be^ititepposed)  telfwa 
>r  kinU  /  .Kntion  of  the  tnrster  that  his  debts 
we^!^^^^  first  be  paid,  although  he  ha( 


ternglat^d  that  the  amouixt  of  th^^ 
,.i^^'.he.^a(i  estiranted^  hi^,,^n^^taij^fl^] 
value  than  it  had  been  found  to  yi 
have  beea  ;n  tl)e  U^e.  ui^s^pplyui^ 
doeds.  In  the  oasQ/of.  Mr  \ELwwom 
July  1825,  the  Cpurt  authorised  tb 
the  heritable  property,  although  the 
of  sale  in  the  trast^^deed.  And  in  i]\ 
V.  Stewart,  26th  November  1813,  th 
blanks  which  had  been  left  in  the  trj 
)ng  the  ainQuut  of  prpvisiQn;»  to.yo^ 

'  *.         \     .  .  '  \    ■  \    "\ 

Pleaded  for  the  h^ijr^  of  entail-^ 
^r  granted  by  the  trust-deed  to  sell 
iherimy.  Tlus  was^  never  tsonteroplaii 
on  the  contrary  the  trustee  are  4i 
^t  once  to  entail  t^ese  lands.  This  i 
pend  on  any  contingency,  The  trustee 
execute  the  entail  4bo  soon  as  it  ca 
done  without  waiting  to  ^e  what  m,\ 
state  of  the  trust-funds  in  other  resj 
But  farther,  although  the  lands  « 
be  liable  for  the  debts  of  the  testat 
liable  for  gratuitoirs  legacies  and 
mortis  cauea.  T^ese  ar^  l^urdens  i 
succession;  and.  therefore,  no  parts. o 
as  are  of  ^he  nature  of  a  legqcy,  can 
Aitherney,  which  forfi*  n9  part  of  tl 
for  the  pjayraent  of  such  p^ovi^ions, 

Lord  Craigie.-r^The  trustees  in  tlifl  cai 
sell.  The  Court  (cannot  increase  the  povci 
is  no  example  df,  adding  to  the  power^  c 
many  questions'  arise  hs  to  the  di^ebt  cf  b 


ui9(k     eo&ft'rior-i^Mioit. 
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I  h^e^i^^Sl;^  ffQ   sel^  >h^,T48>:l^r^W.  to  Trustees  «». 

ste  an  eotail  contamii^  a  prohibition  agpinst  peljiin^.     Jlis  ^^*^^y°^i  *-c. 

ras^ip  thought  that,  in  .this  case,  the  powera  which  the  7»^^,7 

stees  sought  for  could  olily  be  obtained  by  an  act  of  tar-  -Z^roWfe  offitium, 

toent       ^  •      -•      '      '      '■'    "=■•■'      ^    ■•■     • 

iMd  Balgraj/. — In  the  case  of  minots,  a  proceBS  of  cogui- 

i  is  allcnred.    This  rs  86methibg  like  ft ;  fbr,  if  the  trust^e^r 

Bol  sell,  the  ereditm  will  adjudge,  .und  bring  a  ranking  and 

^    The  heirs  are  thus  materially  interested  in  saving  the 

i^e  from.  acyudication>  or  from  the  expense  of  an  act  of  Par- 

ment. 

Lord  Gillies — Had  no  doubt  that  the  legacies  affected  the 

ate.     It  was  intended  that  the  legacies  should  be  paid  at  all 

mtk.    The  lands  being  Kablfe  fot  the  debts  and  legacies,  the 

istees  only  wish  to  do  what  the  law  would  do  for  them  ;  and 

AiftviiBliMM  -can  get  their  remedy  at  common  law,  Parlia- 

lilt  wUl  not  interfere. 

l^ii  PreMdent-^TAtA  no  douH  t%at  ih«  legacies  aiTect  the 

l^lj^/^^^t^  ;  and  as  no  ent^ had. been  made,  but  only  direct- 

to  be  ma^le«  an  act  of  Parliament  was  not  necessary  ;   this 

>\irt  could  give  the  necessary  powers. 


The  following  interlocutor  was  pronounced  :-^ 
t*iad  that  the  laniis  of  Aitherney  and  others  ap- 
pointed by  the  deceased  Sir  William  Erskine  to  be 
entailed  are  liable  for  payment  of  the  whole  of  his 
debts  and  obligations,  including  the  provisions  made 
byhira  in  his  settlement ;  and  in  respect  it  appears 
from  the  report  of  Mr  Paul,  that  there  are  not  suf5- 
cient  funds  for  pay;nent  of  the  said  debts  and  ob- 
ligations, independent  of  the  estate  of  Aittierney, 
^d  that  the  pursuers,  in  the  discharge  of  their  duty 
as  trustees,  are  entitled  to  sell  the  lands  of  Aither- 
ney and  otheirs,  or  such  part  thereof  as  may  be  ne- 
cessary for  paying  or  providing  for  the  said  debts 
^d  oblig^ipos,  &c. ;  ,and  that  the  ^Hirstiere,  after 
the  whole  of  these  debts  and  obligations  have  been 


^Sili 
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_-;-      <  sold,  or  the  balance  of  th^.j^^e^l^ 
l^ueo^cium.'  be  purchased  therewith,  upon  the 

.  Stewart,  Agents.         Alt    Walker. 
sdnyand'M^TvtUey  Agents-        H.  CM 
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SECo^i^  mrisii 


f    <  EABli  i»  HUHUO^ 

m;inturnBr. 

Arbitration.— ^  M^f^tmiieM  ftnOf 

' '  Febmary  1825  ♦  fe  thf  diuf  x 

^ '  'f6tt7id  io  have  been  pr^f^rwd  in  J 

'  ^  prof^gatiim  edeciUed  an  the€tk  j^ 


Dci^f^oiife  ani^  Macintumn'  ei 
niislSobi  ^  n;i^iih  tlK^  eii^ 
'd^te,'M^^*  Wthe-  •     iayof 
with  d  itowei^bf  prorog^tiosii    A  ph) 
*^ttted  l^  ii  tolnute  on  the  back  of  tl 

'^  ii6±^}  '  A?  Seciond  pr<n^ga(ibb  Was 
inanrier,  on  th'i  %ffi'  6f  TfebiHlij^^ 
arbitral  was  afterward?  pronounced. 


-ttt^tr^SteilisfrpMrogMfcku '  in^tiiovd'Odliiiifa))r.t)«.^t^''*- 

Pleaded  by  the  pursoar^— As  the  eDd«nuic»  «if  ^ 

nd«iis8ion  depends  eatirelf  on  the  will  of  the  parties, 

^  ^^rvtstj  laiiett  dirtr  tMi  whlMi'  ^hliBUdib  in  a  8uh<- 

nusBioD  6r  prwogatioiiy  euch  as' the  present^  can  be  fiK 

leA'up,  is  the  corresponding  d^  of  the  date  in  the  year 

immediateljr  following.     For^  if  a  submission  is  pro- 

n^ted  en  the  5th  February  1823  to  the  6th  of  Feb? 

ruary  <  next,'  ^  or  next  to  ixmie/  the  latter  day,  b;^ 

the  neeessary  toifttHtttfatt  of  the  words,  must  be  the 

fith  day  of  February  of  the  same  year,  that  is,  the 

foltoitfilg'QBi]!^  and  not  the  eorrespondii^  day  of  the 

mibsequent  year  1M4 ;  Ersi.  B.  iv.  tit.  S,  $  29-    It 

18  said  that  a  (^m)iBfeii  or  pKorogation  with  the  usual 

Maaks  lasts  for  year  and  day ;  but,  even  admitting 

the  existence  of  suek  a  rule»  there  is  neither  authority 

nor  principle  for  saying,  that  the  expression  year  and 

A4qi&'m  alxflied  to  submissioas^  include  a  day  in  die 

\viAowing  year  beyiond  the  corresponding  da^  of  the 

\49tt^   ^^(9be4«liKnder  endeaFours  to  bring  the  present 

prtMgaikionv  Aitkin  this  cole,  by  leaving  out  of  the 

computation  the  day  of  the  date,  which  certainly  he 

teoPtimftUied  to  4o»  *  T^w  it  would  be  undoubtedly 

lAJWpetttfct  -£or  an  arbiter  (sappwing  him  in  a  ^con* 

,*4lMi$fa)  t)o  give  judgment)  to  terminate  the  submis- 

>^iipibx;bj^  {^onMiidBg  a  final  award  on  the  y^  day 

(joofr  lliie .  &t^ :  of  /this  fobmisflion  or  pnMrogationw    This 

day  musl,>ih€9refore^4ie' reckoned  in  computjiig  the 

^v^tent  And  4aj;  :#9d,  if  so,  the  period  la  ^estio;!  com- 

r^fmllieqi^  a  |if ^|r4^yi^  Wd  .^wo  days. 

^s.fksk^i\ij,,t^  /4efe»dw^nA  aubmlssion  tw  proi 


SM  J|iS»iiSK»fS<OF)THB>         No;m. 

^w?S^  MgftMtfa^'  irh6»^  liie  wftaoraiiMi  ifi  fio&i  fatak^  tei 
K«i<ofD«ii.  Bftt.eaq^  iftiU  ^jmbt  and^^ayrliiraia  the >dater  'ffhidi 

..^  butbjr  the  retiora  of  tlKd^yriifitteT^Miie  dfisHnm^ 
4MiMw^f*».  tJQjj  0f  iijg,  jj^ij  .y»r,  agreeaMy"  to  tiaa  ^  ^mudogf  «f  tte 
xida  geoarally  applicable,  to  jbhoM  judickd  friooeeffi^ 
whiehsequira  to- her  adopted  witbiA  lh#  pecbdof  • 
.ytear;  or  sraaraail  dajfi;  Ladgr^Bwgoiw  v.  Hodlta* 
a^  :otiMrs»  S6tli  Jan.  ](fi81,  iSNr,  JP«fiii<L  /JKop. 
d48);  JSitnaUsB  .v.  M'Gqegor^  FebmaiT:.  l6i65«^JU 
.  J)i€t<  (Mer^  699) ;  Cocktmrn  p.  £dwardv  SI*  Jn. 
1724,  Fd.<Dkt.  (Mor.  040)  iffonib.  B.i.  t^t.  t3^f7; 
JSr^.  B.  i.  ti\.  6»  ;f42,  JPofA^r  .o»..j€rdf>«2Joa,  fi& 
It  ia  a  loiBtake  to  ,i^af  that  tike  imrds  ^  aext  te  ooHa' 
JiiecessadlK  exclude  thefiUiog'  up  of  tfce  l]iaiiiDS;iifil 
.ailat€;r  day  than  tibatof  ibf  date.iii^tltftsvibsefitit 
year«  For  tb^se/vrordsj  accoidag  to  thmtftioijfa 
£i*ai%kmaticai  .cpaatruetioa, hav^.cefeiMioc^^.iiOttoitk 
da^rof  ibemojitl^  but  to  tbe  mcmtb  itaelf;  jod>li 
wauld  cQinprdiend  every  day  of  jChat  laojQjdi^:.)^,:.  ' 

The  Lord  Ojrdiaary  '  repelled  ih#  ^setiaOQ  of  MhiQ' 
^  iioB  founded  upoa  the  prorogataan  ei  tba  wIvvMooi* 

7%^  Court  entertained  much  doubt,  on  the  qaestion; 
and  <u*de^f  d  tbe  parties  to  |^i  ve  in  utimtot  rekiUve  to 
tJie^practice, 

Ai^^mfxs^'  to  variows  i^ufrtes  were  in  mnmpftfitt 
ol^t^ned  froin  two  of  the^as^tattt-dfrks  of  tiK  Onk^ 
House  (Messrg  Beveri^gejand  Deaih«tti)iis  tO:#MLpM> 
4io^  4n  analogoi^ ;  jtt4H9al  paro^nre  in  i]ie  Odmt  of 
Besaion.  li  was  stated  ^  the  JntteTithat  a  muMom 
dated  and  eigneted  on  S(|i  Fehruiny  1823»  lisaviiig^tb 
day  of  compearance  blaalr»  whether  followed  ky  tk 
words  *  next  tO/Com^e*  or  not*  might  have  beea  execut- 
ed on  the  5th  February  1824,  and  called  in  Court  oa 
the  corresponding  day  of  the  Jtpllo^Ing  year,  bat  ftei« 


fikiak'       GEHJRT  DF  sesuxhe;  ur 

gtajtad  that  the  piirante  ^lieiBt  to  cmoii' being  omitted^  SS^^en  ^^^^^^ 
^^uounoiis.iDiglit  h'aye  1)eea  executed  oa 'any:  day'      -^--^ 
vjtfaui  a  year  after  its  date  and  signeting^eTes  to^a    '^********* 
d^oC  oompeacaaoe  failing  within  itm  following  year*;. 
butth^M  i¥omb  being^naectedi  rendered  itiimpoeaible 
ttt)i&ak)e:  .the  4qr.  of  ccuB^aiace  lalnr  tkap  the  B*h, 
BehttryslflBlA/    0ut»  if  so  eflrecuted^  the  wHt  ai^d* 
dnAto<!einr0«i'id'remiBdn  ift  iopft  for  a  j«ar  and  ailay 
after  the  day  ^compearance.     They,  however,  coti- 
^ifintedin  opimoU,  that  aprdc^ss  continues  awake  for  a 
year  and  day  from  the  date  of  the  calling  in  Court,  or' 
of.  die  last  interloeutcM*,  that  isi  for  a  day  after  the  return; 
aCihe.d«y  of  the  eame  denomioationin  the  subaeq^ueRt. 
fmf^,:^frbfBMOfm\0mi  in  veibnmee  to  the  caUing  and* 
eayniftiatttfaiiraitioMBta,  wwe  alleged,  by  the  defeilder,' 
tebe  at  variance  with  the  cases  of  Rew  v.  Viscount  of 
Stormont,  2«d  July  1665,  Stair  fMor.  11,972);  Brown 
P.Caistaire,  $A  J«ly  1711,   Forbes  (Mdr.  11,988); 
Drommond  v.  Stewtot,  £7th  J^ily  1708,  Fw^ies  (Mor, 
11,98»>;   md  Baillie  v,  Afenzies,  19th  July  1709* 
FwHt.  (Mar.  11,981), 

When  the  qntstioii  -eame  again  -before  the  Court, 
although  the  doubts  formerly  expressed  by  their  Lord* 
dupe  1^. not' appear  to  be  entirely  removed; they  cwi- 
cmed  in  adhering  to  the  interlocutor  of  the  Lord 
Ordinary. 

Imd  OlefUee  saw  no  evidence  Bfi  to  the  praiiAioe-in  tubmiB- 
QW^.m  either  d^f^  of  the  question ;  and  was  incUned  to  think 
tbat,  e^^en  if  it  were  trae  that^misBions,  without  a  ^ecified 
endurance^  expire  at  the -end  of  a  year  from  their  date^  it  did 
not  follow  that  the  same  rule  ought  to  be  applied  to  prproga- 
tions,  which  were 'more -andlogDus  to  judicial  procecdiiigs  ouaZ 
sUBunons^trhich  keep  the  action  alive  in  Court,  and  which  e^r* 
tainlj  endure  for  a  year  and  a  diiy. 


us  DECISIONS  W/im  No.  ML 

It  ll^X  l§f^  I  ^^f^i^^^p^^niOy  WOE  of  apiniiin  tliati  be&rf  tke  i[Mmm^^ 
J^^^mL.^S^J^MI^  ^  on  the  Court  to  get  tibidh^^the  d^irt^^arbiuilc^ 
iMir9«u1Q^br^fc^i;ra         ha  mmi  make  outj  m%  Gx^  point  of  practk^ 

yurnei^ ^g^^  it  Vas  pronounced  a  day  too  later    Biit,  even  acoordiiigta 

jMitrmM^  '.tfttf  pursuer^g  on'n  .^hewing,  the  inatter  is  ver)^  ddifbtful-  Tim 
cWfS XSRiUXfy  opposed  to  thepiirsiief^fi  pl<?a,  trhinh  hb  Lorfci^- 
Mt^^a:M^:fidin  the  aiiftuirlty  of  Bankton  and  the  oM  deeinMi^ 

th^  #afbari^,4t.  ^«8  iny^Vln  tq^i«r  IJif^j^iffiliHijffrAlil 
nv^«  put^a  plearqw^.  Hw  J4wddi^  t^^ 
practice  in  the  e x^ution  of  siMnmpqfea^  hol^^         pereiK^ 
no  true  ai^alo^  between  these  writs  and  suDnpsnonsY 

hy^Ho  raeanfe  fSfee  from  oHBcnlt]^,  fBduj^lit' W ISrar  tttfer^uAinlrw 
Mlbw  fite  opmbm  ^  )&n  m8f!tii9iniii!VHt^<(Ii>^f9aida^ 
iniiie  paasage  asito  sokmieAoih  t^teOlst^ihptbb'^tdmlKl 
tJ^Mtl|e.giii4Bd:bf  T^;i|e!gtrt<miwil!iAMAe  jiNi  HwJdmMafi 

i    Agents.      Por  the  IMftnd^ar,  iHten^  Jfei  JUMt/.^Jii  Jt^ 
.    V  #fiti|IW^.Wi  ft  Jl^^^-^      F^  OWk  I*  f  ::.^   .THdlR«*I 

;  v.i     .•".-■•-'     IT'i.  ••.  ..       '  '  .4.  i.l    •••I  V  u:J  DiJ) 

ROBERfTSON  "--^^^t 

RQBERIT  ^A5(i(a!iAY  AijL^RDrc^  and  JOHN 

*.  .    -f:        .•  '        'c  ir.-.- 

REPAAATioiff,-^ufeiSBlCTtON,-^-rfi^  dctt&n/or  dam* 
ages  ^Ulie  iigainsijUsiiees^^  fke  peace Jhr  ward^ 
inalid^isly  spoken  by  them  in  ajudkiai  cajmdtgs 


N#.  188.        COURT  OP  SESSION.  86g; 

SUBSEQUENT  to  the  judgment  «f  tti*t3kmtt  (rflSiS^ 
fading  this  action  of  damages  tetevaiit;'a^d[^  i^^^^'^'fid^i^^J-- 
jflitting  it  to  the  Jury  Court,  whicl^  is  i^eported  in ;the:^^^^™^^.^?^t. 
Fiw.  Cotl  13th  Dec.  1827,  tl^e  fQljowii^g  jggyp^^ 
adjuskd:— '  It  being  adraitte4,.)i[»fttt,t,ft^^^^ 
justices  of  peace,  and  eoma^^^fWRiiilfS.^^ 
the  county  of  Kincardine,  €4^1  fal^tJMl.Tcltt^ 
uttended  a  meeting  at  Stonelha^qea^4ii?li^taisl^€0illi|y#' 
on  the  3d  day  of  March  18^1  ft£iil  tbot^fl^^^kitsU^V 
was  then  brought  before  the  said  cmiit  upon  a  eotn- 
plaiot  preferred  against  him  for  unlawfully  shooting  ' 
at  game;  and  being  thereof  qonvict^d^, he  4idi  thpu,* 
jmi  there^  make  application  io  the  CQ^rt  to  mi^i*- 
gate  the  punishment: — W^t1|<^,  4|t.tjb0r  tJ^ 
place,  and  pending  the  prooef^qg  -aforw^d^  iUdfiO:' 
pesence  and  hearing  of  the  passoBsthai^aad  (^lettift 
assembled,  the  defender,  Robert  J(arclay  Allar^^ir' 
did  falsely,  malidously,  and  calumniously  say  that, 
the  pursuer,  besidei  being  a  poaclier,  was  a  ^bi^f) 
that  he  bad  been   known   to  fitcial   bee-hirM/ aod 
leather,  and  that  the  defender,  J^hft  BoawelV  Itaew 
this  to   be  true ;  or   did   falsely,  maliciously,  and , 
calumniougly  use  or  utter  words  to  that  effect,  to 
the  loss,  injury,   and   damage  of  the  pursuer  ^-^ 
Wliether»  at  the  time  and  ]^a)ic^;afi^  , pending  the 
proceeding  aforesaid,  and  in  presence  an^  hearing' 
of  tlie  ijerfeons  aforesaid,  the  defender,  Jo|fi>^^w^ 
did  falsely,  maliciously,  and  calumniously  say^  that' 
he  was  informed,  by  a  respfctyj^teifarmer  oaw  dead,  • 
that  the  pursuer  stole  a  quwti^y  erf  leather}  or  did 
fttliely,  maliciously,  and  c4uB^i^0(tt^|[y^itfe.T^^ 
words  to  that  effect,  to  the,i^|^^a^  damag^^ 
the  pursuer.   Damages  laid  at  L.800/ 
The  jury  delivered  a  venji^  £o^.^^^^^ 
botb  issues^    finding  the   de^endipr^  o^ 


^♦i.>  ^li^ » 


seo  JJgX)t8i0iSS'.0FtME  HfvAitsf^ 

14  Shy  imt.  severftUy  liable  to  the  pwrsn^r  in  L.SOO  of  daifta|;t«. 
Rok^taoTl  Thi9--verdlct  wei  »fterwa»a§  Se« ^ liM,  'iriff^ii  n^ ^" 
Aii»tdice.&c.gntnted»  '  upon  tfee  ground  oPth^-^rii^es  1te!% 
n'eparafhn,  '  a^ftpde*  coojti»c»ty  fthd  sfe^rerWljr 's^iii^  boA  de-' 
jurMidim.  .  feBd««v  fai,r«pect  tbirt  tbwfideftaees  irrire  dfetiiift ; 
'  that  theii«l»dQto«,  «Bd  the  #b#tt«-il^ea  Weni^lff- 

*  ittftttidelktd:  ■   ■\.    ■.  ..u  J4M 
Upon  ft  secondftrlssl  of  tlwse  issirts,  tlr*  jftt^fkitfi-'' 

^  a  verdict' fer  thepursiwr  on  Both  Ifeues ;  and  fwfflJ 
each  of  t*ie  defenders  liable  in  L.lSK  «f  damages. '''" 

The  pursuer  did  not  attempt  to  offer  kit^  dirttt' 
eVidenee  of  malice.  His  wftnesMs  ^olre  te^io  Vliat 
passed  in  Conrt  on  the  occastdn  of' liid'coii^ctfii^ 
abd  t6  Uie  ftict  that  th*  prim«*lavr-ageii1^  Kst^^M6  W 
ilBBAet,  Boswell,  conducted  tWe  prt)^catl«ri}^ttl*fi9^' 
the  fluryeyorotf  taxes  for  the  di!9trftt,'patt'iif*H^i«fe' 
bosiness  it  is  to  prosecute  offenders  a^itist'ttse'^jfe' 
laws,  i^ver  befbre  was  asMsted  in  'the  'ccfidtolf'iif' 
sheh  prdaeentions.  No  evidence  was  addt^eedWtiie 
part  of  the  defender?.  ■     -:.    i:  ^v-fid  ' 

■  In  hie  charge  to  the  jury,  the  fiord  tlii'ef-C5trfy^* 
slouer  observed — *  That  ah  actfon"  for  diamagtes'^s' 
"  not  competent  at  all"  against  fudges  ofifhe'iSn^^' 
*- Courts  in  Scotland  for  words  spoken  ti^-feem'ifl^a 
••  ju«dal  capacity,  but  that  such  an  actidto  Iky-^gMifet' 
••.  justices  lOf  the  peace,  provided  the  words  wete  fej^Si' 

•  maflldously.    With  reference  to  the  malice,  fiiat  fe' 

•  all-cases  where  the  party  iising  the  words  cortpfeSi-' 

*  ed  Off,  whs  entitled  to  speak  of  the  complain^r;  tfe' 
• 'jury  must  be  saUsiied  tliat  the  mrfice  wtispn^;' 

•  «nd' the  Iwrd.ehief-eoniffiissionfer did th^-aiitf tifiie' 
•'dirart  ibe  jury  to  taSfe  into  consideratioh' tfcfe  HfQt^ 

*  and  the  whole  drcnfnsiances  of  the  ca^fyhidtW  t<iL' 
'  'eidfer  -w^hetherM-  !Barddy  VSs  hdn^sti^  dSscha^^ibg 

♦  hid  duty^  and  only  erred  in  judgment  is  tto  his  duty; 


k 


L 


N(L,isii      cqmiT  OF  sfisfiioir.  m 

*  jqj5,,^lii}tl|fir imtftei  not  from  i^&ir  Amim ofi^wmg ^ i^y^y 
'  jbtii  4¥L^y,  but  wa|i  induced  If^  maUw  to  ii8e:>tbi».wardsl^KQ^edrtM»  «« 
\ffa)fe4.  TJifsLowl  CWefcCammiawnOTl^ 

'  iq  t^JuqTr  tifi  li«^  dir«cUoli(on  Die  kw»  tJuit  inaUoei7^pan^i»«i^ 

'  fn^jr^ither  herpr9tCfH%(^^^d  or  i)ifttaiitmeom.  Jiis 
Miiprdabip'f^ftb'er  sUted  ^.  thet  jury,  tbali  in  .oaaes 
'  like  the  presenV  where  lio  evidence  wm  adduted  hy 
*■  )Bie4^fe<idrrs>tOt  proi^e  Ihtt  tiie  wpsdl  ^jj^ken  wete 
Sltm^  tfaey  mwt  he  mBderstoodorpmaumad  to  be 
'fiilse,  although* no  evidence  «f  l^e  falsehood* ^80. 
';9d4^ced  by.  thci  pursuer.* 

.  Hhfi  Jury  Oowrt  disnusBed  a  rule  obtained'  to  shew 
ci^  yi^Y,Xh^^yer^c\  ^uld  nob  be  set  a^idej  md  a  aev^ 
tijil  gi;aiHed ;  it^befieitpaD  the  defcodtts  teiid^*ed  a  hill 
eff«Xce|ltioii«uin  aa£ur  as'tbat  Court,  by.  discharging,  the 
rq^fdidicoi^finn  the  aboTo  direction'  to  the  jujry,  wldolt 
w«8  alleged  to  be  a  mitidirectioa  in  point  of  law.  '  Fop 
Vj^h^.  tiord  Cbief-Commissioner,  inat;ei(d  of  the  direcn 
\  tjpqi,  on  the  law  given  by  him  as  aforesaid,  should 
'  have  directed  the  said  Jury  to  have  found  3,  verdict 

*  fpir,  ^e  defenders,  by  directing  them,  firsts  That ^  for 
'  Fprds  spoken  by   the  defenders,   when  sitting  in 

*  ^Witgmot  as  justices  of  peace,  and  deliberating  upon, 
'  or  delivering  the  grounds  and  reasons  ef  a  judkiid 
V  determination,  the  defenders  are  entitied  in  law  tof 
'  complete  pri^ectjpn  and  immunity,  even  whare  the 
^  wpi'ds  spoken  are  alleged  to  be  maliciously  spoken. 
'  Secondly  and  separatim^  That  the  evidence  of  malioe, 
Vjl^the  pr^ent  case,  ought  to  be  direct  and r express, 
'  ^.  pc^pf  of  malkse^i  \«boUy  ind^^ndent  of  the allegad 
'  Wteqyperancfi,  0r  isven  fgltohood  of  ihb  wonis  apobe»; 
*'  Mfii  th»fe  iroin  the  mete  abeeotce  of  evidence  t>fi  the 
\  Ibrutb  pf  the  words  spoken,,  dieie  wordSjCDukL  n<it  be 
i:h«ld  t<^  be  faleie^JtO  the  eSiact  of  aflbrding  legal  or 


aMsjJ*^      The  arguments  maintauiMi ^.^fm .tW*^ tfc*- 

«bQfie,jN)N«piM^..#^  »»dl>i#ytJ«qOTtoiqtt»Hl» 
eanae*  ai  ^tfcff;  hi^  »i)Bidteiil(r  .!»EiWiJim„»  njmilfc 
thai  tb»  fiffiNMlMS.  iiiaiBlBh»«ir  «kat  ;th«;4iiMw 
takcA  hr  Ol*  Uv<l  Ghie&Coaiitawtoatm  ttefPHMl^ 
eaae  4f  ittpnme  auH  jnferior  j«ti0fii^. wa%  |^oi|[«4M; 
and  ii^£nr  <he  fiM»  tinie^  l^-AigH^figBnriMidt'i^ 
case  of  Haggart's  Trustees  v.  Lord  Presideirt'Hope^ 
lat  Jiirie  1«SI ;  bat. oeiaMr  tiift  i94gfomt>i(ik^ 

fidelAtfStQMhi*^^  <peertr<inht  wwa  |>4i|yJJWl- 
itiOr*  Lme  lif  JUb^  4iS».  Reftinaw  #«i^i* 
to  lire  fbKoiriii^  tfclditloiial  aoOibrftiiEiBr  flfc^ 
tice  ih  EnglffiDd ;  Stdrkii'g  Lam  tf  iM^ 
also  that  author's  Lorn  t^  Evidence,  86^ 

t.  Bartuttdiston,  167* ;  6  Htfwalti  J^tute,. 

Holrojd  V,  Bceare  and  HphneSy  3  JBfi^MtjwfAf0F' 

<  ■     •      •-       I  .     ■  .•>•.,  /.,■;*,•  *„«jf»lft' 

•    iVtyUnUet  <99)SWaM»*'-<VinRj4M'nM4WBVMP1V 

"inerty  idediAJi  tiM  ver^  ^(iMMlMf  Atviat'MnM^^i^fM' 
fa>g  liie  dttfonl  relevant  it  ti^  idibitipHeiii^tt  tf^^n 
of  a  hill'of  ecsceptlons,  to  ahem^t  tore^ve  ^f^^ 
8ion»  aftd.  hi  feet,  to  eili  ooi  the  Court  to  r^^^^pgf 
•wnfiaiaja^neBt.  «..»,jBi' 

,  vmt  fgmA  Jt»  the  dkttaqtfam  atato^MrlM 

Mi 


botf  Iri  the  Imr^  «>f "flMOiMilvtM' «f^i 
€)i>ixi)ods  of  oRfOonnt'hF  Ki|^||tfC%*Y'iilMnbK  iHin 

milly  and  Allowajr  in  Hdmilton  e.  Hope,  lia  1^ 


ChrUtiam:   S  Burfes  Justice,  i^fl^igmi^^^ 


PHtlHii^kW^^;  %iit  oBly  that  tBeiidfli^libba^^  le'tie 
cfAleMtfiii  ih  £l)# e!mimsta^<ie«  of  ^^laisi\  llamiHoh 
.*^9bp^  mp.  r  Starkie  M  Sidndeih,  450 ;  3  Jfsy'MV 
^^^iMkd^<^iWffml,  14S;  8  Murray's  Itepi  283. 

^'*  "  ■  ■  ■.  '•    ^  -'■  ■  •    ^  •'     ■*'  '■'■■'■''  ' 

%i    The  Lor^l  JusHee^Ckrk  ohpefir^-^lW  lllrtri  ll^  iio  oBjdb- 

tM  ta  the  r^iUarity  of  hrmgiug^^tlMi.^MBtian  agaia  Mbiiri&e 

X'ourt,  by  the  present  proceedin^»wliiclivil9^|||i(efanimiapi^^ 

f$iie  ti^rm^  of  tht^  act  of  Parlmment  HiaJjOl^dMf^h^e^^ 

Di/t  ftM^i  much  difficultj  in  clk[K]6U|g  o£^ecafl^qpcptbej|M£^^ 

Looking  at  the  ^i bole  charge,  aDd.£u4i[ing  upon  it  j^  fi^r  con- 

f^troction,  hti  did  not  think  th^  was.  ground  for  olgectipn. 

He  May  not,  inJi^,  pre])iiretl  tb  concur  in  the  oWrvatioh^ 

^^  tfiat  an  action  for  damogc^  fras  not  competent  at  all  against 

*  Jtt«lg<«  of  the  Supreme  Courts  in  Scotland  for  iTorcb  spoken 

*  1^  Ihan  in  a  jndidal  i^pacity^^  He  saw  no  reason  to  doiAt 
Hm  opimon  wiidi  ha  had  given  in  Haggart^s  tase.  But  he  did 
not  say  then^  and  would  not  t^M^ti^ilNi.  hiMsrif  ^to  mf  nojir^Tthat 
in  no  conceivable  cam  would  aa^l^iCtiga  of  dwujgfs  lie  agywiurt;  m 
Supreme  Judge  for  word^j  spoken  freni  the  Bench.  .  With  r^ 
gard»  however,  to  the  cane  before  the  Co^j^  his  Loidsbip  4^d 
not  conceive  the  distinction  between  supreme  and  inferior  judges 
had  any  tiling  to  do  with  the  question ;  and  he  never,  from  the 
firet,  entertained  a  doubt  that,  according  to ^heestablished  prin- 
ctples  of  the  law  of  ScotlaDd,  the  ^arge  made  hf-ttS^  defenders 
against  the  purser  wa^  relovant  aiii  eorapetiiit  to  iafor^sa  dasia 
of  dmmgea.  He  knew  nothing^'and  'vii  Wl^Mild4a>ii»- 
fomed  as  to  the  law  of  Encrhiiij^f^^^i  epag.  '^  ^^s#»a!» 
in  uttering  the  words  complaiurfro^dieadT^cirt  out^i^ttibefaap 
be&re  them,  and  thereby  rendered^them^f  e^  liaMe^in  ^imagiy. 
Justices  of  the  |»eiiC4S,  aftei  finding  a^  person  ^iltjbfjpoaching, 


f.  -  •  ♦ 

14  Ma/  is».  i^rfe  WprotectSon,  bjr  the  fe^  rf  S<)dttii3d,  td  M»ei  ai  tt  f«<L 

AlUrdice,&c.  is  entided,  jtq  .JiO;  fitvour  from  the   cbiiiiy  "tecaiu^^'I^       ft 
.         thie£     This  is  very  different  from  the  case  of  a  judge  speakiiig} 

JwiidieHgtu  however  strongly^  on  the  nieritH  of  a  cause  profterly  before  him. 
His  Lordship  was  abo  of  opixiioii  that  the  eeooiid  ezeeptiaft 
afforded  no  ground  for  questioning  the  propriety  of  the  direc- 
tion to  the  jury. 

Lord  Glenlee  sptid-— All  I  understand  that  we  have  to  eon- 
sider  in  the  Lord  Chief  Commissioner's  address,  is  merely  that 
which  may  be  prermmed  Ijo  have  inflpence^  the  jury  in  their 
verdict.  Now,  it  is  impossible  for  me  to  think,  that  what  Us 
Lordship  said  about  the  protection  afforded  by  law  to  Supreoie 
Judges  *couid  be  Wiy  reason  for  finding  inforSo&r'^tkd^^lfiUe 
in  damages.  It  is  indeed  inconceivaUe  to  me  how  this  caM 
to  be  stated  at  all. 

Lord  PUnriUy. — I  have  ocnseto  the  same  result  I  oonetf 
wiHi  your  Lordihips  thtit  ^ttaeve'ii'tKr.ooca^fnf  ^  fKrMV.1l>' 
supposed  distinctiDn  betweM  sopreaie  mad  inforior  joiga. 
The  only  point  we  have  to  eonndw  is,  whether  the  Loud  CUrf 
Commissioner  correctly  stated^  <  that  sni;h.an  a^ion  lay  ftfSW^ 

*  justices  oi  the  peace,  provided  the  words  were  in>ol»a  m* 
/  liciously.'  lie  defenders  say  that  his  Lord^ip  f£^Sf%ive 
directed  the  jury  that,  for  woi^s  spoken  by  th^  ^SMHfW 
'^  ting  in  judgmeiit  as  justices  ^  peiiee^  and  d^KsMttJl  ^om 
'^'  or^divering  the  groundi  and  reti^m  4if  *'jiidtaU  dftler- 

*  mination,  the  defenders  an  entitled  in  linr  ta^mmiele 

*  protection  and  immunity,  even  where  the  words  spoken  ait 
^  landed  ioi>e  nraUciiittly  <qirii«n J*  As  this  is  nM  wty^jfi^ff^ 
it  irmposaibld  ^  me  not  to  disallow  the  bill  of  ix^ffg^ 
It  is  notgood  Scots  law ;  and  I  am  not  bound  to  know4^  Uv 
of  England.  t{  I  doubted  the  proposition  as  stated  kroMiT  W 
tlie  Oiief  Commissioner  with  regard  to  the'  imntimiiy «» 
preme  judges,  that  would  just  midte  against  the  defteiUdS^'fiii 
In  fevoiir  df 'the  pVirsuerV  claim." '  1  tkereAnre  iiiix?€t^j^Mitfli(f 
v>pinion  id'fhd'tnMtar."  Astb  flfoMbcj0nft>4^ectiM^1tiai^iMi«^ 
iy  edtocui'.  *'»*    ••'  '-'     •  ■'-      '     *'■•"    .'*-5  TOT  •xr'-c:M;-r'.»T. 

77ie<!ourt,  accordlDg|l}t,  disallowed  the  bill. 


Mt^iw     cmmr^tgFimmo»<.         m 


«w  ihfc  JBrmma  :M«»i  iMipaiid^. ,  .r  .„..|!ii$mi^  t%-9fff»  «'»' 


',-.1 


SFECO^D  DiriSION. 

TANNOCH 


•i^' :!'  '•  against 

'IrAltffeNMtfiiD  and'DAVID  KAY,  Commisstonsri 

«sbuf.  T   :        ofPoHceofKninaniock, 

biEffV^ff.  pot, having  deceived  authority  to  bring  ttc-^ 
.Uitifff^Jn  their  corporate  eapadtff^  hit^  being  allowed 
/I  ^  froseade  in4ividiuUlff,  are  Hot  entitled  to  bring 
}  'A  aeHon  in  ^  name  ^  *  the  Commieeumere'  with- 
'*'  '^Ktanif.  hidividital  instance. 

111r*fte*][!fdliee  wt  fbr  the  town  *f  KiUnarndok,  wtfUin 
W&ikAmek  )an^^ppoiiiCed  to  be (tHecMd,  witbiiDwir 
^^l|j&%  tfiles  dnd  bye-law*  for  remdvlfi^  olitkiMtieAA, 
^  |lleveiitmg  ihiisanceB  cm  the  streiels;  ite. ;  itxi&prtvt^ 
l^ailij&ade  foretisiblin^  actions  to  be'^brdUgHt/lh  of- 
]^  to  enforce  the  powers  of  jthe  statute,  ^y  a  cl^us^ 
*likh  mmtt^^\  That  itihaU  be  competant  to  the jprp- 
'  cufator-fiscal  fbr  the  said  burgh,  with  thei-oqucur- 
^  reace  of  any  of  the  said  eohmiissioners  for  the  time 


*tISJS**  '*^"*»  or*»r«ojr  one  orUmonft^  Mtflr,m\l^\rmf'^ 
T«maAm,    *«««»,  to  briwg  mkm  liilP^^f tOTltWBfM  iWyatf 

A>pcdtiott  wd  comfJiiiiyuijmifiuBIP«»^ 
hMli»^£<he«oim»ii«pm«fl|i£riWi|)fite  m  ^^^f^ffp^fif 

<  iMMk/iD  wdM  to  eonpti  Wnft,^fire«j<q3i.^,fl%p!d 

This  ^tlon  was  signed  ly  if^mfi^  ^4»i  ?^  ^ 
«  ODBimisaioBer  at  Oie  tia»B  , v^%,JA  .«}|a,j>fg9^^ 
and  by  David  Kay  who  W9<.t!i|e.;P|^gqiKgJo)^,^pf|^ 
employed  by  the  commissioners ;  but  no  instance  ap* 
{Mned  on  the  face  of  thfri?WM>i»»W»S6tf  tjjtft  ^ 

♦  the  Coaomisaamm*'  ...i  jj  ;)-.j.;,k  jh,^  ,,vBrf  of  trfnw 
Tannocb  eotewd  appeai»4im»ai94]l|^c,t^f^|ino||- 

■emva  Ae  merits  of  the  cop^nM^  i^^  ^,i\9f^ 
court.  He  afterwards  pijB8^»)«d;tib^.|^%>5^j)^ 
afaaqst  some  of  the.  iiiterh)|!u^rS:  of  t^^^sifi^^^a^ 

^ordaining  him  to  iwmQve  ,thB  ;««^,fi^<,  ijr^^il** 
tJw  .sabjeot  of .  tho  complawt i  ,«i4  |^  'fljbg[e^3t%,.if> 

the  want  of  a  proper  iQ|$Afifl*!Fn.W<9$?g)F^  h^^ 
for  the fint  timein  the  j*pfpnfl,9f «l^99fljjp?[j., .  ,„„. 
The  Lord  Ordinary  pronounced  the  followii^  in- 
teAaaMfr^^'uAOwmim  th^ifiM>f>fir^,f)^B^  l^ob* 

*  jeetions  40  <he.aitati«(a,  !w4^,thf^> ilpfligiif^^  jf/^ 

.♦'  tllte^fi  thfcl  B*pO»d«t8^,r«»^„.,9ft  iJteoW^Rlftf^iff- 

-*.foreioi«ba»ian8wei!,  a)lQF«tthfiir(W9!l^ffl,»  ;ipf« 
^  |M»o«^  <fe  7'«r?*  that  .4hftr*t«ir: .«!  W»wite'A?t.Wlnffi' 
'.isroadMMnt <Mk..tha  i|tfl«»t 9^i\}4f^/&V fiU^9mJf 
"'thetoai^ainsr's  propaifgii;  j|Rdt$f9fI«,gon)fi^jfj^,^ 
'''>piro0r'Of«hftcaati»rp4(«adtt^()),B)v|ief;;ar/gi^^ 
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■nd  conmUunt ;  and  tbMlHyllt(€U)l»^Mi<&v4aiiOidd)^ot^^,  ^  , ,, 
V^nttlnMNf  ^  c«feMDobiiMini< '  Axsknilee:  oAgeolion 

-^-^%iii«ffiie^j^Q«#ii»>Vt  l?b^  &e»  iabwaace  iGBin- 
Po^'lYtH  Feb.  l«tr»'%Ki  ImtMia^  \tni»  sustonwd  ia 
respeet  of-^^-MiA«^t(dl  {nvtk*  iriM.  cbnnrtfedii^ 

iPltilfS^^er^iMs  Aot'g9ven  b1«  inatadee,  «nd  dii^vncc 

liiiitt^dV'^t^n-JliiFlifeiuiiite;  ;   i 

^qa d3n£)20*  on  .t)f<i   ;-!••      .    • 

^^  1%y  iii^denCft'  amwered — Ut,  The  objeottov 
ought  to  have  been  stated  at  tbe  commencement  of  the 
'fiftAtfe*%i^tfee  ^MferW  cbtot.  and  now  oooies  too  late ; 
lGl|S8ir^  6r  OM^^e.  Dawson  and  Mitchell  (in 
im8''<|pE^Vh»)  isfld  'Ma^  19&6  (WUtm  ahd  Shm'g 
^f^^'Gi^^)  i'> S%,<Th« cotnmisslonera  of  poM«e, 
'Mi^'i^^Vbdi^^ebiiiHVttted'b}^  cAatute,  ^ntre  entitled  to 
Sfrd^W^ -titeil' own  ^me.  to  ea&itix^^'.atgtii^- 
m^^%4Hiit\^9MS!miait,  At  all  events,  ifaeolgiM. 
tipa  is  i^dV^d'Vt^d^eBtiinoe  of  Mr  Bad.    < 

;^"  Til  'ei8t/¥,  (ttr  adlffihg^a  milittte  wbd  aosiMm  upon 
^>ti8}Mi<%ati  of'bphilMI,  Ciiat  «he  ob}0claonjt«  the 
iimim^tkiiii  lMVe4ittn<^^lii«'liad  btentolten  in 
nffii  <b$l"t6M"it^hii||litr  lia^  bMft  floscecte*  in  the 
iSiiidi^lbftte^t'tir  Che  Mlioabjr'dM  appMrataoe  of  |ifr 
%(M,'M^UVr  6rtlJ^Vifchi»  «M(iilttiMloiMH»;as  individual 
'Vld^WW'j^'tfnA'thiitiilfe  KXijio  efieei  whlch^coiiM  now 
Wp^  t^i'^Mbd'W  itftist  proeen»  to  cnnble  the 
individual  commissioner  to  raise  a  supplcmenttrf  ..ac- 
tion, as  had  been  done  in  the  case  of  the  Culcreugh 


^'*^i!t!!T  ^*^  Company;  Vat  that  t&e  advdcalor  ynd  sot 
T^a^  entitled  foliave  M  dcUen' tl}M1ibflFl(^^lil^Mii#h^ 

Iritliife  inferior  boiirt:  ^  '       '  .f«    ■  ^  ->.  ..:-.^vat,>  lo 
'  TfaeibllbWinjfin(^h)(^di^¥r^pMB«attM 
'  Loie^intes^UiattIi^«aUataiik»ioneifBOfpii^ 

*  Kilmambck  have  MatM,  hyib&t  eauhmSt  «t  tM^'ter. 

*  that  f&d]r  ace  rmdy  t»  hiftkt  tbid  eoiuxcr  tM'pkiililen 

*  of  a  sni^Iementary  aelk)n;«n<l  ttftaiiie  iStUfBUMSim 

*  neteasAry,  and  In  respect'  that  the  coili)ifiI'lG^lA» 

*  advocator  dispenses  theirewidr,  ttfagt'Hik'iMlh!^ 

*  this  reclaiming  note,*  &c,  -'  "'• '  •'  ' 

{<o<d  Ordinnyjilfai^MMtf,      Aol.  /dmtem,  Vwtif:  >-w^ 
Skeae^  SoUrt.         Gmrther  h  RakerUem,  aadJ^Nrrj 
.    CampMi,  Qt  Cofhfortf  Agents. 


F..CIetk. 

.if.,). 

*         '  . .  •    . 

'.!   Ui    ' 

.      -i-   i 

-jr.r.-^  ' 

^.'> 

l.'ii.'^j  * 

JfOAT, 

SECOND  z)/r«yjroAr, 

I<k>.  CXXIV.  14  Jfi^  f8S$- 

;CAR8TAIBS 

against 
"    BROWN  AND  OyfaEBs.         '  ^    • 

pttiti  from  a  nefgMimriwff  miM,  *•  boUk  Jit\fki 
*  to'rSieStptmteJ  kUme^  and  fkr  ^dls^/H*^ 
A>  tramamt  to  each  emoeume  pnpriOot  ^iktjfn, 

ofpttttofffu! Itmdsi  wikXe hi  ifetafnt  taim^ik 


of  considerable  extent,  called  th^^^^y^pjtoF^  %yr  ^ 

JiteftJ^e«wW.ffl34  IftRd?  9^  N^.^V  Mo^shoyis<^,3^ojijie. 
Sift9ft»P?>S9^^  ^yiBg  fm  the  easMide  pC  Net4er  Moss- 

*  on  the  said  Walltower,  viz.  ten  ewesi  anc^  lambs^  and 
'  five  yield  sheep,  ay  and  while  the  said  lands  of  Moss- 
^il^use^^m^  I^^Uchall  are  not  inclosed;  ^dthe.pr^ 
'*^rHe^  itf  the  flow-Qioss  there^  to  cast  petits  both  for 
'  fyjd  to  himself  and  for  sale,  with  the  haill  parts  and 
'  pertinents  of  the  foresaid  lands,  and  privileges  there- 
^  to  belonging,  and  free  ish  and  entry  to  and  from  the 
'  same ;  all  lying  and  possessed  as  aforesaid ;  with  the 
'  teind  sheaves  and  others,  parsonage  and  vicarage 

*  of  the  samin;  with  power  to  build  houses  and  others 

*  thereon,  make  inclosures  therein,  and  to  grant  feus 

*  ^^of^  and  every  other  act  and  deed  of  property  to 

*  do,  use,  and  exercise,  that  he,  the  said  Lord  Rosse^ 

*  could  have  done  before  granting  hereof/ 

Lord  Rosse  subsequently  disponed   the    lands  of 
Walltower  to  the  pursuer's  predecessor,  *  excepting 

*  and  reserving  that  part  of  the  Milkhall  ground  lying 
^pg  ^f  east  ^ide  of  the  Mosshouses,  with  the  priyi^ 
-'v}flB9  ^  fifteen,  sheep,  to  be  jgrazed  ^n  W^Ut^wer 
f^^j^uir^l  &CU  *  with  the  pfiyilege  of  the^owrnposa'jl^re, 
^y]^^(if^^S9j.  h}gg^gh'  &c. '  disponed  in  f^u  tq  William 

^ .  !tJx^  defei\de7^  Bjrowi^  pnrcbase<d  the  lands  of  Nether 
Uosd^p&es ;  an^r. W  1819f  h^  ^rafited  a  buii4ij»S  lease 
to  John  Murdoch,  another  of  the  dcfenacrs,  for  999 
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14  Maj^ajii,  years;'  o^  a  IbibaU  jwrlion  qf  fficse'lslmlgi'  •'1^'leasi 

Ca^Sr?...iontai4^We  f6ilowih^'-cfaitee1i4"I^MH«r  llns  HW* 

Broiviviu.    .  Yo'rj^  rigHW autlfiofizehl^  tcTj^arit'tTife  Ifbertk'liift 

StviMi^'   . '  not  otherwise,  the  tenant  yearly;  'bfet^eftn ' Wtmstt*. 

3?lSSt  *  'flay  and'  Lammas,' "tB  iWiitM'<if  otie'  id.ktt  to  ife, 

*■  and  two  women  towH^ef  fheht,' fe  tb'teiie  the -pw- 

«  vHege'^f  ieasfing^  jjedtd  fWiif-  ili«'""fl6'w"-dr''wids9  «€ 

';  tVantowW;;1botlt'for'iU^i'^**<ftr-8^^^  wfiile  Ufe 

*  moss  or  DoW  lastis,  atict  iMt  'wititovl^paifiiig  tcvly^HA- 
'  ditlonal  rent,"  A  lease  of  siniiltfr  etttfuntdce  wad  af- 
terwards jjrafite4't)ytfe6  tfefendef  liif  ^ftNfoii^  of"J«fai 
and  Barnes  (!?IegKoim,  wfth  a  declaration  tHifict  H  wiaa  lo 
be  held  on'tlie  same  terms" and  cooditibp^  a^'  Qteae -ei 
the  former  Teaste.'  '  '■'■'"'•■''  ''  ''•  '  »"   '  •   -'  -  ■-•'■'tm  ■ 

Subsequently,  the  present  nct\6h  irafr  hrtm^l  % 
Carstairs,  as  proprietor  of  jpart  of  the  larifls  b^  IWA- 
^ower  called  Milkhall,  and  qf  thfe^^ow-rflb«S;'c6*eWi- 
jng  that  it  should  bo  found  ancl  declkl(ea,  ^  -^t  flie 

*  said  privilege  pf  casting  peiti  Iri'thfe  '*aM  ia«s. 

*  granted  by  tiord  Rosse  to  the  said  Wfflhittif  TJtobi- 

*  son,  as  aforefsaid,  Wi^  a  ^ersdnilprivfiegi  mer%| 

*  and  not  a  praedial  servitude :  ^f^at  l^e  said  jirfvi- 

*  lege  expired  mth  the  si^id  Wilirani  l%biiis6a  ;  aad 

*  the  said  Robert  Brown  has  no  right  ftor  titie  to  k- 

*  erolse  the  same  a^'  the  jpi'pprietor  of  Wether  IVMs- 

*  houses  r  AHid  that  he  <Ju^frt  and  should  be  ^efemed 

*  and  brdained  to  desist  frdbi-taslihg;  wSiinin^,  and«r- 
^  rying  iwviy  peats  from  the  saii^  moss,  by  himself,  or 


i^^^i^llol^^^^ 

,•  f^li.jPpwer  of  exercising  the' said  privilege,  has  nq 
>*  pigW  tQ  CQiimiuii^^ate  t^e,  benefit  thereof  to  apy  other 
^.perscm  whateyer/  &c.  .  f  Aod-it'^being  $o  found  and 
*■  declared^  the  6ft|d  leases  glinted  in  £avpiii:iaf  tbettid 
*  John  Murdoch/  &c.  '  in  so  far  as  a  pretended  prlri- 


ir<^o^4./     COUJiT,  OF  SESSICW.  871 

{hml9l^iff^^m>^.w^^^?M*  ^^^  ^^^s  ?^ay  peats  **.^»yy 

'-km  ^  ^Wl^^  ino88,^.ha»  tberebjr  been  .panted,' Q,,,oaf» v.- 
•  «l!e<fe<5*^MHfltW.Mn?al«^  OJK^^        ^WW  tie  re- °'^:**'; 


*  jRs^*i^4<»»ft  <rf  tl>i?.  8cpw^  ^tern^tive  of  the  con, 
'  ff)iUWI|Tof«tb«.4i|)el«,^i^  tl^e  d.i^feAdt^r«.  Rpbert  Brown» 
^4l|it^)Mtrelj|^«stAbj^  foil  ppwe^of  »§rci|i- 

*  JUg jMw -pwijkg^pl iAkingi peaX»  fiqom  tjtie  flow-moss 
'  )y>«ft«0f.  JMw-4ta  ngbt  to  coimnuiiicat^  the  beneftt 
^f<hfieBi|f^ti)f»P]r^Qt^  ffsnom  whatevw  ;  and,  p^tcu- 
'.Jlwbfc  ^Mti^W  Wi^t  to  grwit  8  privilege  of 
•MBflliA0p«ilta*:i^.tbe  ;^  iqo8s»  for  f)iel  ^rfor  sale, 
'  to  pef8on3  feuing  or  taking  building  Ie9se3  of  partf 
'yff^Hi^lf^iVr-Ktf  tba  lands  qf  Net^^r  Moashouses : 

iMit  4l^f;i^:a|]4  wdains  him  to  deaist  and  cease. 

'  fam^tomirtJlig  to  grant  such  a  privilege  to  feuars 

)ir  IfMies  of  9prt9<  of  the  said  lands  ia  idl  time  fota^ 

pKngit  4^  ijptflwr*  finds  an4  declares,  as  lib^ed»  that 

iDw^tWftBigyWt^  in.f«tvapr  of  the  defenders,  ^obn 

JMwJpch,*  Jamfis  Qi^hon^  ^foxd  John  Cle^orn^  in 

.no>|fiii!)as..a.pretendod  ppvilege  of  casting,  winning, 

^.md  carrjring  away  pea^  from  tb^  said  moss,  baa 

;lbimebgr  ^n  gipjo^te^  wb^er  for  fiiel  or  for  sale, 

•.?aR|A){  ^9  avail  and  effect  in  law ;  and  defijerns  and 

t)iQfdiana  tkem.tQ  desist  and  cea^e  from  casting,  winT 

-iWi«M  or  away  carrying  jpeats  f^p^f  &e  .said  mo9s, 

V^ltbav,  fgr  fvel  or  for  s^le,  in  time  cpipiog^ ;  Tiqito 

')mtk^  partgr  «ntitl^d  to  expei^m.*    .  ,,     !i 

,fpfl.I,<fi!4^  ^i4^  tbe  foliow'v^^j^Qt^:^^^  of 

Ifh^^Pf^^vs  *p»  *|*a*>  *>y'  *®  SF^  ^^  ^wr*^*^*v 

^^JH^^A^f^j'^f^'  conveyed  validly  aiid  heritaWj^/biit  only 
'  mr  the  uj^  o^  and  to  \te  excrci^  b^,  *  one  tnan,  lAi&  feuar  of 
|We*i^di<5fe/lhavln^  for' U8"iitiiiH"it!iiW  otfielto  it 

•'%iA*HaVc  tfpiW; '  The*  priv^ege  of  taltiiii^  jioalB  for  $id6  tMni- 


m         ummm^fi^^m^     ??ii«j 


BTCWta^te  .  '  mon  jense  io  Squire  i£  '-fifyt;  Wdi^^inattMr 

''  "When  tlM  cbse  tiBiW^''Mr<Mi|fa0 


thorities  were  cited  against  the 

t^a^  h(yt  referred  ^  ib  t1i«i  rMi)iNl/;.aiia>iiiw&  bitd- 


'   PledOeSftfi  tte  defentfef,  Brattn^^Th* 
fn  questiotriH  not  a  Jieittontil;  iwt  ft'inraBdial^f^oTitiidft 
and;  ka^tnth,  transmlsidible  to  ^*tl|Er1ipte  al|tf*idiq^ 
ftees  'of  Ihe '  original  fenar>  and  th^  toaantui  oodnnpi^ 
anjr  part  of  the  lands  driginallf  disp^inalu  <^Btm9mi 
part 'of  this  profpo^tion  is  alMiWntly.'ttBaF>iro|iid^ 
terms  of  the  disposifions  graMed  bjr  ind  Rdssb  tMb 
briginal  predecessdns  of  both  partftlB.  ^VtrnmiBu^^cm 
ever,  it  seems  to  foUbw,  tecotdilig  tom*MHiii;n1ipriifl. 
ciples  of  praedial  servitudes,  that  tbo^tMl^dittqiat; 
tion  is,  in  its  own  natm^  eonmiunidiible  te  \ 
having  right  to,  or  in  the  odcnpanef  ^oC 
thii  defender^  lands,  howerer  nuindfOiifir  \ 
niafbe,  or  however  iininTI  fbrir  nrrrnil  priftfiiriilMMi  ilif 
short,  the  conteyance  of  the  servittMevWltbisftnito 
to  its  transmfsisidn,  Is  equally  unlinitted  418.  that  «FlW 
lands  to  which  it  is  attached ;  Paulus,  L.  2S,  f  wlLff. 
iB^'tsett.prikS:  tmLi  SiaUr,  BAl  tiU  T,  ^^waS\3\ 
^^;^/B:  ii.  tit.  9,  f  5  ;  B^own  f.  Kinlocli,  «Mr  Bm 
lW'(1ftR)f.'  14,54«,  and  tinibm^  DefM^'mOaiii 
Lesfife  r,  Cummin^,  flTtb  Nor*  170»f  Mor.  J«,ftl«^j 
Hall  t^.  Nlsbet,  1779  (kiot  rejkii^ed,  but  vvArred  tola 
laait  ca^e)-;  Wlattfon  t.  Feuara  of  Bunl^enBiai,  9SksA  Jism 
le^,  '1^£  fSii^t.  14,d90)  1  Lovd  Aboyne  r^.lMisek 


J||8}.j«|^,j|ftO!HfMJie  fh^.  ha,yi?g  been. acquired  by' W6i^cwrt«ta*»., 
Mttpe^ojaod  ib(?  4»|ig»e>|t  heijBg majr^  U^i Jdie  benefit  ^"'^^  •' 
of  the  servitude  eoald  not  be  cemnmnioated  i(^,t3fiix4snvimit^.  i 

liwiteaiifc tenwranf •    .*t  ^.^^^^  ;. <r:r  ^ij^-Ar  v-?'*  *nr{t 

ferred  (httv  iii€f)OHmiaataflm*'tl^ 
to  use  the  moss  for  sale  as  well  fts  for  fuel  to  the  dispo** 
itethtntelf;!  y  On* Ae  eOnlpiiiy^  4^  cfrc«i«ii(wi^^ifi^ 
Id^air^^opiMfaiife^eQncliiribn^^aBdsfapw^  timiJiU-bH^/l 
jiil^t^^^f»r9fgxttyiu  tbe  mpm  vtB^iuMi^  to.,b|p 
|m|<i^'  >  It^is  not  fi>th^  purpose  to  aay  .tfa^t>  4f  % 
MMi^a  ij&te^etation  of  tbe  ^eryitvde  w^e.a^ 
n4kmi'^Ae"m^h]9tt^mig^t  edoa  be  utterly  conpiuMd; 
0tai  tf<^tbM  w«ri  tfti«,  it  would  not  bs  a.jbst  grquiil 
Ite)f8etrphi|p  eflftct  40-  ^be  piivUege,  $CQOvdxy^  t»  1^ 
Adriiiiiffart  «f^*4be  wifpdd-^^^  whicb  it  ia.coilceijKptf. 
it3«puplli9JHifliiieee  of  ihe  diqioiiw  to  provide^agaijatft 
i^iteiilt'  whJrii^  it  Se  nesume^,  be  had  no  jptcoitipa  hf 
Imfto^sa.^  BeeMee^  a9  the  defender's  cight.to  edl.t^ii 
mdmifi  iodbspiitably  unlitnMwdr  It  could  he  of  no  initi 
yMamce  to^  the  pwsoer  whether  tbe  giwtaft  OQ»«ivw 
ftUedkoaid  for  this  aiiicle  was  avpplM  1^  biittt  o* 
^aiiy^BtaBherof  hfeeub^fisiMfS^irlesii^es.  .     .^ 

:  ^  JPbaAcTfor  life  fliailMeiu4;Thepriirilci{e4i^,g«^ 
ttotf  #iii.ft  peraoid  mF^i^^^r  miststated,  Jip  £|f9«^ 
tinSkmlyof the ongilifA disponee.  tXt  i^ j|ft\g|E9i^ 
tifH  JQte  ntoner  las-  the  Idadr  ij^ieiiiselm.  ^e^  -to  b|> 
teM  iHidfitaigQwa. '  4Kei9  ^Ilow^to  <ai;^:pea<«  % 
Mi  bui^  only  '  to^  Utee^}'.- «n4^^  4^4ivv«b  JtHi>  bw 
right ^onwlre  thk  ttmg  uscr^tbe  i«oai  for  ,iRq|e  j4lA 
yet  thta  dMInot  %s  feM)g|us«4  fi»  if  fIM*ae4i«ii  sfirivtt«4« 
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CartikMu '^^^r.Wfi  ilgpt  pt  castiDg  peats  for  sale  ei^mot  omaij 
BrowBj^fc  benefit  the  dominant  tenement^  Tner^fore,  sdca  a 
s^fMrte^.   ^'^  grant,  unless  conceived  in  fevour  of  neits  ano*^  tee- 

fr imsdiftl  «amtiidflii<«iai  Aft  M«dfiR|  #»  W^fr^lfriSf 
tii«  M<gMid^dis|MoM^a4<iid(iMlitIl^A^ 
hmds,  gfVlittgt  M  M<A  M^-liraap^op  «0BiuiM>Le  Jiksipbi 
vilege  as  that  confenred  upon  himsdf.  This  isvH 
authorised  by  the  wprda  of  the^  gtrdtiC  1  auA  irtyi(li}be 
an  impwtani*  exte'nsiop  of  tlie  '6tfg{ni^  8£!ih6iyi(ii"%j 
implu^tiiQP,  irrecqnclii^^  wit^r the  obvious  ii^^||| 
i>f  tl^gp^^to&ax)^  at  y^i4Ap<;f^,wit)bI  |Jje,ji^  Sffi^^ 
tion  applicable  to  such  rights.  What  ^^.^^jj/SmiSS 
proposes  is,  not  to  use  the  servitude  (as  the  lav 
M4«iM>: '  ixt  1  the  fmyillMstf  biird<««m9\$)«;)l¥rvr- 

*  vient  tenraaent,*  but  in  a  nianD^,«|fl|)a|ii^  lufk 

*  haust  the  servient  moss/  which  is  against  law; 
SrskAit  >.  M  ;  Mctr^i  9.  MagvlMit^  »cilt  AtebM 
8th  Dec.  18d8.  I^  ia^^  fliat  iher!!^  fi^i^olf^fiJK^^  tbe 
exercise  of  the  right  in  tlie  person  of  the  defe^i^fi^  and 
that  the  moss  might  be  exl^austed  by  himself.  But 
such  an  attempt  would  be  an  undue  use  of  his  priTi- 
lege,  which  the  law  would  interfere  to  prevents 

It  is  no  doubt  true,  that  the  servitude,  suppodDg 
it  a  prsedial  one,  attaches  to  every  part  of  the  tands 
ieued  to  the  defender's  luredecessor ;  but  there  is  09 
authority  for  the  infermce  attempted  to  be  drawn 
from  this,  that  the  right  is  capal^e  of  being  trsnsoiit- 
ted  to  every  subsequent  possessor  of  any  part  of  these 
lands ;  L.  xm.  §l.jff\  De  serv.  prad.  rust. ;  PomUu, 
jLxxvi.  ib.  In  the  case  of  Brown  v.  Kinlocb,  found- 
ed on  by  the  defender^  no  general  point  of  law  was 


il,  674.  note ;  and  the  caae  of  LessUe  \t?**Ll2*^ 
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tiea  fonnded  on  hr  the  Mit]^iJMi£l  i^t'  kri^if^  a  '(fitferenl 
^Ai^fflil/^'frdtt^  ^t''^£^tea^%!^'^ag  li^^  9*he 

tiri)Ul|*liiNuK<|Il>luftlU]iU^AllDpi^  Wit 

iM>M  ?.h{T      lly^jMu'  i:t.v\ii  J»  ni /;.:(.•>  '    h   •-,.    .-•  "' 

wmkmof  senatiida  ppppae  the  defeuder  s  claun.    ^j  carry- 
v^f^into  eneci,  op  wpula  not  oe  committing  an  excte  in  the 
M^i^Vs^^km        a  iher6  iLsutpafioft  of  Hiengirt  bf 

macr/^-*    ^'"^^'      •^^*/'  f    ■::*'•  •«<;/:'   r    ; 

•^^^r^t^CMf^^ltimtAtt^yimi^^  to  Hieiint^rioMtof 

jvn.il    j^runT^j';   '■■:   '^*  '         ,"- » '  •     ?••    -'-^     ' 

tuJf  •-.     ,..rr.'        -.     i  .       s.,..,^     ,   I.  ,      ....     .^  't    8fc-    '• 

^\y'\.\    ,:[*    •       -'.   •        )••  .  '-^ft/r    -rro  rn?[»7:-y.T  ^  It 

•  'Jfij*^"  hi:*\  vrrr  V.       .,v-../;  •-  r  .  .rrr-  -,•    -^  '^'^v  ^  "^^  ?v,| 
•v.\\mt\       ^.^^^    \vt^,,-^     ^^.,,     ,(^   '^,     V  5    ^;^-^^     ^    ;w.r./j 
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FIRST  DIVI&WN.    .,   :       f.n 

.      .    HOBKRT  PATEBSON 

.-  , •.  JAJ^ES  SAMUEpl44  . 

Bankrupt.— St ATrrTK.*M.i.  Mel4  ffMfi^h^^tfif^kf^ 

awioers  to  pertinent  quesHans  put  io  kirn  at  hk 
2.  Circumstimces  in  which  this  power  wai.^iffffi,^ 

Ik  April  18S6»  ilie  oomplainer  P«tersQii'8t^ti«|«^iirai 
»qu«8tmt«d  bjr  the  Catift,  ttAd  *he  ,tiei|pDi»4fWtiiiHi 
idected  tMMtoe.  TheA^aiffiiner  i»derwwtitfli.iwi)i 
ttisation^HElndh took  tile  ottth  preiicribeftiif  tli^6t|rt|itan 
In  lAcvmAm  1SS8,  applkation  was  niide  for  liMif 
ttmifnatiQii ;  and  he  a^neared  befell  the  Aerfff  wn 
tfa«  I9CltNoMniber»  and  was  i^in  exainiiied.i]|»op  90&^ 
aild  made  Bnww^n  to  the  questions  put  to  him^  witb^ 
airJt  lq[>peavad,  objeetiooe  being  stated  to  the  wo^wm 
attha.timeb  The  examini^oA  was  Kmun^  o^tN 
Mdaad  it&th  Novtmber»  and  oa  the  6th  aiid iiti|>iO( 
December  following.  On  the  last  of  ,t}ie99.4f^jH^.  jtbi 
trustee^  iqn^tbe  grounds  U^at  thei  q«Wtiap#.|N('tV  \f^ 
iv^  xeaaonaUe  aod  pfi^perr  but  ,ihi4^  jybe  Mflviffl 
iMdeibje  tkerhaiiliiujit  totnanyof  :tAte9i  .Wffa.^ivif^ 
add  ituintia£i)clory».  cmred.  warninl^.i^f  .the  sheriflTJo 


lH^l25f       COtttif  aP  8J»diO!f.   :  8tT 

imprison  him  until  he  should  give  '  a  full  and  satis- 1*  M«y  i82». 
'  hetoTf  answer  to  the  following  questions  which  have  p,^^~^_ 
•  this  day  been  already  put.'    (Here  follows  a  list  ofSamueL 
twelve  question^' ••    ' '*U\  TV<;«  \  .  a^nkmpt. 

The  sheriflr  found,  'That  the  questions  specified  in  **'*^- 
'  tU^f^rds^tatSon  are  reasonable,  and  ihai  tbe  'an- 
'  svers  are  unsatisfactory;  grants  warrant  accordingly 
'  to  officers  of ''eoulrtf  io  ApprilUflU>'add  incarcerate 
'  Robert  Paterson,  the  baukntpt,  in  the  tolbooth  of 
'  Stirling,  therein  'to  He  detained  a^  and  until  he  shall 
'  make  satisfactory  answers  to  the  questions  specified 
''lA  tte  IJt«e«eding  t«p»^entatidn.* 
"^Tte  SompOiSnet  Vad  i^atn  «)caif)in«d  on  the  17th 
JttAfitff^fMA  "tf^b  a  Mmflaf'Wtinraitt'was  grattfeed. 

Id  a  bill  of  stispenslon  and  liberation,  die  eomplaiiier 
■|W*»fen'f-'*'  •  ^  '•   ■■■"•  ■'••••  >■  •    f 

1.  That,  under  the  p»«Miit'bettknipt  atatute,  th^ 
ilieriff  has' nb' power  to  grant  warrant  for  committing 
tsVaaM^  tW^itftodb  in  d(«iMqucfice  of  hia  givii^ 
1rtHt>IKlJt^'fcr4e6med"uti8ilti«fHCtoi7  answers  ta.i^ 
yfUMttMis^lWR^to  him.  fhe  power*  of  th»-AdriSy» 
n^<aMiietflih%Mition  of'lKUDl^pte  are -wholly  daivei 
1tMi>ltlie  Wtasktet  iuiA>  m«M:  be'  e<mfimd  'vitftfai  Ch^ 
litfM^dleJi^pbfaftedout^'atfd'no  pbweria  (tonferroi 
4!Mr(|ltti>ill«a4ff.«f  jtidginff  MTto  tfie;imp6t«  «er  iUk 
HilnM(ft% '  tncUiAluUitftii '  tw  tt  AtiABtlBB^  iivliiAher  ikho 
MlWflMnts'  mnlde'lMfr'  hitif '*at»'antiBfiKtoiy^M[(]th«(nB 
'^Htli'i  ^;KMiM'ofatt,  l«nqrtMiw«rg{ve»!tdtfaiib4e 
iM^fltiMg  tliir  banldNtptto  pritMi  l^gftifi%  ^m^mt 
*iWjtllnd#«lfe.'  '-■'-'  '•''  '••  •'•'.■■! -fjdr.iM-yi 
'"lli.  i^ul^'tt^pb^iiBgrtbe  tihisillfF:W<hMe-<ta0«pai^^ 
fift'^'lMMJki  '«Miei«MM  )to  til6'¥««efa«^icaa»''fi»^«i  illqsal 
Wrdj»p»«iKi^-'Maki«W^"iNy  d^MM>lwil«  8(AtMli«k 
tte  %iKi#it(f^e  %D«W«»»  maAe  «fjrth^«onplainsr-<»  iibe 


as  thej  were  put  toi,^rtSfiPM»*gfeJi»WTfteW- 
tb«r  ip:^ffflM  to  ^>i9,«^r?^^,^|^jgii^»y^ 
«xamU}a^«9»  wheth^;|»p<<WBj^3i§»gaiitn^|ftn||t 
answeiB  iErosa  t]Ki80ffI|K!#$l7(«#(|^i^,|lji«(;;CII[j^^ 
3iis  thfm  eitatiag  tlu)^,ke|,q^;n(^.)(9b4ffi]KifO|b  |iB* 
itpon  the^rotupd  tbait  8ftfp«  pf.,t)tifPft  sy ^gpBSqWf 

The  proceedings  were  also  irr^^lar  in  aaafbe^^ 
«pect ;  U^^  aUbough^t, hSP'P9'rk^M>¥if'^99ri*^lf'^ 
*o  apply  for  tbe  rfr«viffl}f)9t}fliii«C  9dh^l^mk  fftr 
the  two  regular  dysf^  ^  ^yamjffltip^  ;j^  ^toJjf 

.or  J^itj^qjjty  ia  aij^.^t^,a^^  Sii^^  SS-fSf9l^r 
jpatMo^jtfi  put  t^^,b9i)k9wt  jip9|i.9ft^i  ;«^4it  j^  ^ 
jfither  iriMsvlm: IW,d9#Q.  .  ,  t..  ,.  „.t,  ,<,,  j.^^sd 
S.  Jgfut,  cowid^iTpg  ^e.dJ»Uwp^<^,t«)D!p  Kr^^gk  |||^ 
•laeaed  ifom  ib»  4^,o^  the  lcfWByM*yy.i  <i^NP^^ 
«nd  Jdie  period  {^  Ee^^ex^q^tion*  tb&jfcmi^f^jB^ 
.bji  .tb^jcomplainer  l*:^re;a**aiM?fact9ry  |upc»NJi4:f«9|gB' 
ably  be  axpe^ted^.  and  ^thpi^h  he  lu)fl.,ii9^  %/#^tiV^ 
.zecaUactioa  of  the,  AtTWHwrtMiiiBfrpfriTfld  tow.hejdia^ai 
refuse  toi^Miifr  tffS  Wm^m  m  %  feWhf}«,riui  siU 

It  y^^trnwiered^.  .,    .,;  ,.,  .:,.,r^  ^.,  nr^^ 

1.  That  there  could  be  no  reasonable  douU  that  tlie 


1^-  '^Hifl'ek^->oW6i^'li6  die  siieriff  io'exerci^  th'^t 
14  *im^fey^Wiit«ft'e'EAiP^  lil#  ttllewed  <b  priVateln^ 

I  •liy<flD|te'tti-dii^  jfidiefid  Ai4i(!U<A^^  stood  In  no 
H  1lba>IFMM^'4iig^lHb<)»  tstiKA^ene^,  'iii  nudi  il  ease 
.   at  thfis,  by  positive  ettdetment;   ^^,  5i{A'^'JSif;.-iu 

^  t9}i#irft#^'4i^fe'ii^JMf'fllegiI  or  oppressive  in  ifie 
H  l^i^lilitlt'ifat  examination  wirs  caxried  on;  or  in 
i  ^iHjS^  j^M^  <i  i^tHa  of  Questions  iogrtbcr,  to  Vhieh, 
^  W%iftittjf^  pttt.  tib»^isfactoiy  an^r^  MA'  bM^ 
j;  'fn^'iifadf  tit^ng;  tbe  eobiplateei^  Wb^tfaei*  Ite  httd-  n'dt 
^  ■By  Asiviiiiftjb  in jtke^tw'lftrtn  dffffepentfrdtnifwwe'Kftfeh" 
be  had  already  giren.  Thi8ti^^¥^ndbi*ed''ifeigc<^^if^;'b^ 
^  »K  pWrSf  fife'rol^^fiifl^t,  to  tne'prdJM^'ffl'fihwipB  or  his 
)  <Mitp!%fi@  mi'bMtSJii^  the  tothjA^^r'^  Wi^M^bh 


le'flijflK^suMcient  ari^wei*/the  conM^iirf'ttc* ;^ 

^  ^'j&tf  Vd^ kaWr  icttxat  hay€  Tseai  Ub<nrated^  i^, 

^   thejari8dk!iSiMi«f^b<idaM<Mtfa£b«6tLfil»7^ 

It  is  a  mistake  «o  say  tiMt  the  sherirs  judicid 
powers  to  examine  upon  oath  arrre^UfWlW  tifihe  lw5 


if4aM4, 


Patcma  9^>t  at  any  time  during  thttrnnmy^dS  itto  ( 

BMnueU  ..  ^^  jg  contained  in  the  same  section  of  the  statute ;  aod 

s^ndrrufi,,^  Jcio d{Mindb!o{^^s^'%^S*a^ 

gulateboth;.  ''''"'-  --  ''-''■'  -■*"-^  -»  '"    "'  ^'-*'-  ■ 

Theliord  Oirdin&iy  mfide  avizanAiim  to  the  Cotnrt; 
imd  issued  the  following  note  >— 

<  The  Lord  Ordinary  has  iio  dgubt  that  the  sheriff  Kai^Janaij^ 
'  tion  to  comn^t  a  bankr^pt^  brought  before  him  f^^ 
'  ^ho  either  refuses  to  answer  at  all,  or  ^ves  an  erUoB^j 
€  evasive  and  unsatisfactory  answer  to  a  question  .put  to)&^ 
^  The  statute  authorizes  the  sheriff  to  issue  his  wamht  br 

*  apprdiendin^  fhe  bankrupt,  or  any  of  his  fs^mily^'a^^la 

*  order  to  force  their  appearance  at  the  diets  of '  eanimr '^**"^ 
^  It  is  a  mistake  to  consider  the  sheriffas  ac6mm1s8i( 
'  ly  appomted  to  take  the  examinatioii.   He  acts  as 

*  does  not  issue  his  warrant  a^  acting  under  the  ^iKi^e, 

*  issues  it  as  shenfT.     The  purpose  of  that  wurant  &  ik)  iiroe 

<  the  appearance  of  the  bankrupt  for  exipnination;|iBnd^a0 

*  consequence  must  be  that,  if  .the  bankrupt  decliiii»  ixanuiA- 

*  tion  by  not  answering  at  all,  or  answering  evas^vl^^  wfc|ck 
/  is  the  same  thitig  in  effect,  the  warrant  must  tontmij^iB 

^  force.  *"'•,. 

*  Whether  the  jurisdiction  er  power  may  be  indiscreettjr^sMl 

<  by  the  sheriff  is  a  different  question  entirely.     In  the  predi^xt 

*  case,  the  Lord  Ordinary  would  tlupk  that  the  sheriiP  ^ 

<  right ;  for  the  compbtiner  himself  admits  that  he  has  sot 
,<  made  satisfiii^jy  answ^  to  the  questiona  yed^fied    J^nt 

*  ^hat  oceai^ns  itmht  in  the  X^rd  Ordinary^s  mind  is  thii, 
^  *  that  the  compli^er  did  attend  the  prescribed  diets  of  ezasii* 

*  nation,  and  afterwards  took  the  statutory  oath ;  aJbd  it  w» 

<  after  this  that  he  was  called  on  to  undeigo  repeated  ezani- 

<  nations,  and  these,  too,  on  oath,  in  order  to  disdose  frets 

*  which  would  lead  to  the  condumon  that  he  had  cemnittel 

<  perjury^  and  it  is  for  ootangwering  BatiafiMTtory  foeslMi 
^  leadbg  to  said  conduaieii,  that  lie  has  been  impriaoael. 

<  If  the  complainer  have  sw^oni  the  statutory  oath  fiilsely,  h^ 
«  has  ccmmitted  a  great  erime ;  and  the  iremedy  seems  to  bt 


minsA      mivmixsa^.BJsaaatS!.  tit 

iMTB   •  •-.  ••'.         •  -'*  1..    »       »5,      ',.!/':  <^     •       ■'       •    ".     '  Samuel.*    ''^"' 

.'ii'?l*r:(?cprt»<aft^  hqir^  439u;^eL  for  j*^  I^W^'^JjtTT 
pasted  Ihe  l)ill  without  caution.  .  :,  \  .^  r  -   suuutJr 

Their  Lorddiips  in  general  appeared  to  entertain  no  douBt 

rapt  to  prison  in  cases  where,  upoif  being  examined  m  his 
wnoe^  ha  was  goSXij  of  contumacy,  or  manifest  evasion, 
the  exercise  of  such  a  power  was  a  matter  of  great 
In  the  present  instance,  however,  the  proceedings 
to  he  infcompetent  and  irregular.  A  long  interval 
\  j^Hpa^  heitween  the  period  of  the  tiansactions  to  whichitlie 
'"^iw  jtefeited^  and  th^e  time  of  tfie  re-exfonination';  an4  he 
^m^  rQpQneet.the  fl^i^;  Besidesi  ihe  examination  did 
ir  to  nave  beei^  carried  cm  jn  a  regular  manner.  No 
i  seemed  tQ  have  heen  stated  to  the  answers  made  bv 
~  ler  at'  the  time  ;  ^d  the  motive  assigned  by  the  re- 
\'t(fT  putting  a  series  of  questions  together  at  the  end  of 
i  mmination,  viz.  tliat  the  complainer  must  liave  been  li- 
^^"a^ed,  upon  making  a  satisfectory  answer  to  any  single  ffxe^-' 
j{|LyiuVi|s  o^^  to  be  illegal  and  oppressive,  and  such  as  the 
.  Court  ouirhLt  not  to  sanction. 

Mjord  braigie  observed. — That,  in  consequence  of  the  pro- 
l^^jlp^l^e  complainer  )i%d  been  detained- in  prison,  from  Ae 
.  Mi^o^  pecember  down  to  .the  present  time ;  and  the  period  of 
^.m  c<»pifipeme|it  might  be  indefinite,  which  could  not  be  war* 
.nulled  iyf  the  bankrupt  statute. 

'  !J^if  CiringUAe^  Oidbary.        For  the  suspender,  Denn  of 
'     Pac.  (M^creifh  Morf.         Amitcm  Bufj/ner  Agem. 
•'^'  AU.   CoMum,  Bmubfride.  fViK4m  Jkmnder, 

'n<.  •  Wi  S^  Ageni.        i).  Clerk. 

•'3jr.'^  ^     '•     '  •  *     '  -C. 

'.*'•''■■■••  •'    ■   -  •    •■  •  sff't  ■     •  •  '      '•'■ 


8M  DECISIONS  OF  THE  No.  196. 


ROBERT  M'GRieiOR  and  (j6MPANY* 

'  A^t  A6ENT.— ^^  4S^f»/  /![>  fvh^ good^kdyi'i^ 
^    t&hsignid  f(]/t  &ie  purpose  of  Mle,  having 
sited  themjbr  ctts^y  in  h  fdatik&iMf'^i^ 
"   to  another  persoA,  iMhdUt  reteatik^  i^J^iM  ^ 
\  indking  any  iniimaUokhy  which  U  comdV^ 
Sredtkaitkey  diet  noi  hetofk^  to  him^^^i^}^^ 
prietor  ofAe  ware/ibtuie  has  no  VSsfi  ovef^iXe^'j^b 
dgain^  ^  owner^Jbr  delti  imiratiid')^ 
'  subsequent  to  ike  depositoiton^  wf^  crii^''^^^'^^ 

cepf  the  warehouse  rent^  '    ?       ♦  '^^• 

l^s  was  an  action' of  damages  rtSased  by  Sfttian^i&d 
jletcher  against  M*Grigor  and  Company,  for  refmng 
delivery  of  a  certain  Quantity  of  cottoii  belohgii]^  to 
the  pursuers,  which  had  been  deposited  in  tbe  wiaic' 
house  of  the  defenders.  'The  cause  was  remittal  fo 
the  Jury  Court,  where  a  Verdict  was  found,  tJyar- 
rangemeht  of  parties,  for  the  pursuers,  subjeft'td  Ui6 
opfnion  of  the  Court  of  Session  on  the  folloi^g 
case:—" 


*  Onth/5  14th  day  of  Apdf  ,1825,  the  pufsul^ 
'  SUi^tts  and^  Fletcher,  consjigned  to  Neil  Suddjgtli^f 
'  cotton-spinner  in  Glasgow^  8$  hales  of  t6tt^ii,V 
*  longing  td  them,  to  he  sold  on  &'car  aeco^ 
'  the  24th  day  of  the  same'rooiiuirii^^^^^  8a^id''c^(ai> 
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'•  haTing  no  mark*  from  wbich  the  'defenders  could^?^*y^|^ 
<  know  to  whooKtiieTiMii^tattop  fy^p^ged,  was  placed  stusrt8,fte.fk 

*  bjr  the  said  NeilSnodgrass  in  a  warehouse  belong- ^*^^«^*^ 

*  i9g.0  jiheid^enders.  .  In  so  placing  th^\e9i4  (;oUoniAen. 

^  in  the  said  warehouse,  the  said  Neil  Snod^-ass  did^J^J^^S^ 

'liotihake  itJssipwn  t0tha4€ifeB4®>^t^^^t^^S^M  eot-^'*^*^*^ 

'  ton  was  the  property , of  the  pursuers,  and  did  not 

^  cond^  bina^^  with  xfgfurd  ta  the  saiijr^tton,  in 

^  any  way  differently  from  what  he  would  have  done 

%  pfAit  b^onged  entirely  to.  himself,    M^Gkrigor  ^ni 

^^pj^jjfkpwiky.had  the  cotton  placed  in  their  warehouse, 

^^jqij^  thf!}re«left  with  them  as  the  custodiers;  and 

5J^()d^^;ass  was  to  pay  the|a\  warehouse  rent  in.re- 

f  sp^  of  8«ch  ottstody*    Snodgrass,  with  the  know- 

VIe$^  ipf\  the  di^nders^  drew  samples  of  the  cotton, 

^^  iui4j^q^ited  these  samples,  with  certain  hrolcers  in 

^;x^laBgc(|r^.  with  a  yleW  to  their  effecting  a  sale  there- 

^^^f^  f.  ^V^Ue  the  said .  cotton  rraoained  in  thet  dei^n- 

^^dc^jmu^  held  the  key  qf  the 

^  safie;  aftd  when  the  said  Neil  Snodgrass  raq^oired 

^  access  to  the  goods,  he  obtained  the  same  through 

!  q»]^cati9n  to  the  defenders,  or  their  porter,  w;lMy 

^  was  at  ihp  warehouse.    The  said.  Neil  Snodgrass^  at 

^ithe  time  of  placing  the  said  cotton  in  the  defenders* 

*  CUstoidy  as  aforesaid,  was  indebted  to .  the  defenders, 
I  iqr  goods  purchased  by  him  from  them,  in  the  sum 
^  of  Ussy.  lOs.  for  which  a  bill  had  been  grants  ;oq 
"^  (he  94th  day  of  March .  18^5,  payable  on  the  27th 
**  ixy  of  July  following ;  and  which  bill,  aft^r  the  said 

*  cotton  came  into  the  defenders'  hands,  was  renewed 
\  ^  apother  bill  for  Ii.d40,  grafted  by  Snodgrass  to 
\^f  4^fea^r8,  dated  the  said  STth  d^  of  July  1825, 
^  9fiS  payable  four  months  thereafter.    The  said ,  Neil 

*  ^iio4jjp^  subeeguently  to  the  time  of  placing  the 
VjbiJ^  eotton  in  the  defenders'  custody  as  aforesaid,  had 
^  eertabiBrther  transactions  with  the  defenders,  iu  re« 


8^  mxmoitm^JDriTBat      itenafl^ 

Lifn.  '  8d.  remained  owing  by  the  said  Niel  SaoAg^msiat 

^aiS^  '  ih€  AefrbdiitiB^^t^the  tiffiedieatonMi  pajnBtak  M  fte 

^7*>^f<«  »u>&<fa  of  86^tt«tnb«rldlS^r  ^arf  tbe^dAdebtiiB^a* 

^*^*   '      <  ldii)Ily  vfopaid;    J^cdtbwattlieitiaitfidieiiitAe^siid! 

'  eotflM  was  loAgeA  in  tih»  dcTeddenr  wmtAmiaiio^ 

«*  at  any  after  period,  did  ilia  aaM.  Nol  SmidgciM 

''ifpefAMy  pledge  tha  aame^  to  tfte  defendtea^ftarAtir 

'said  debt)  or  any  part  thereof,  mat  mm  muf^a^BnatH 

*  Aiade  to  tlie  said  dotton  at  tba  ^eoniractaai  o£^4^Jf^ 
'  part  of  the  said  debt,  or  at  the  vmmnl  aCr  tMsmdd:^ 
'  bilL  The  pursuers  required  delivery  ofllttekaM) 
^(toltan  from  the  defimden,  as  thqr»  jmipatty /  AiMie 
<  sad  day  of  September  ISM,  tcoderiiig^  ipofiUbtiae; 
*-^l6e  freight  and  Warehoaaa  rent,,  but  tte-rifBAorin 
*•  refused  to  make  such 'dalivary*  -  j/rd 

*  The  qikestion  for  the  ofriniOD  of  tim  Court  ^aii^mi 
<>  ftton  is^  Whether  the  ddfesidexa,  M<Ongoriani»fGKsd 
^'pany,  had  a  geiseral  lieft  on  the  said-eottiiii^iTWaBik^ 

*  toustd  ea  aforesaid,  for  the  payment  of  iSmi^nbitt 

*  ilebt%    If  they  bad,  the  verdiet  and  judgmeM  totfar 

*  foi*  the  defenders.  If  ttiey  had  not,  the.  vodiet  aad> 
\  Judgment  to  be  for  the  pursuers.* 

i'fTbt  "ptaMmva  piMied*>-l.  That  Tirfaere  godds  am* 
yidml  ill  afelMri-<S^ltur  hy  the  ovnor  hiiaaelf,  *  nMK 
(ftisibdi^.1ba»  no  gehend  lUmaty  even  a^;ainst  the  otniiir* 
s)HA4»te  personal  creditors,  fortlebta  ttiiconiwoUdiMf 
thli  Mfe^t  ^f  4ei^t,  If,  OK^tefon;  (he  cottm  ta* 
difi^ttte  hltd  bMn  tlie  ftr^oty  of  doodgrani  the  40^ 
f<«lid6rb  f^ttiid>  hate  had  no-  Itn  io^ :tte«i%!.<of  *•! 
gM^bitfd  (HdttDM  ckte  l»'4b$ni^  eve9r4i|^aiast.iuii  Mrii' 
Itfi  l<F«^tOrtib!  The^eiAy^ftMnUiilieah^tebegafM  I9* 
the  »fi#  of'tfiltf  «Mifliy'«iiMh«id  of  iMv^^foA^ 


•e*Uri^>On;^  ...   '/    ;..'-       ^     ^:    ■     -    ..  .  r.     Lien,   ' 

Hd9Dgittiid$nhat<ii6iie  iitidb;  baiT  liiftierto  b0^  wkw>w- 
kifeAhyJSm  JaW  4if  SebtkuUl  s  J^^^s  Ci^iiiMii^  j^  4 ; 
ani^  staff  eiiei)C8,ra0  sadi  ittdg^efi^' alleged  in  the  pre- 
wit  iastane^  -T^e  defenders^  therefor^  BSt^iu  the  Bitaa- 
tintsf'^nem  cwtiMiitfs^  wh»  htfve  iio«  lien  evrsr  the 
dfposfiv  eniept  fbr  the  neoesaarf  expttiseg  incideiit  to 
tbfeecflittiiM;  iSMr»  B.  i.  tit  18,  j  9;  Bank  B«  iii. 

*^{fi4ifiTelL'«iHhoagh  liie  defenders  should  have  a  Uen, 
ttDiig^c^fvi-etftiitibny  over  the  cotton  against  Snod- 
gniim«lt|i()oiiiig Urn  tohamb^ten  the  owner,  th^  can 
have  none,  in  the  circaaMitancee  of  the  ease,  against 
the^ilDsaein^'Ibf  tiiedeM)  of  Snodgrass.  The  special 
eaae^'>#hich<  aseerttina  the  facts,  does  not  set  Ibrth 
that ftiodgifass' either  pledged  the  goods  with  the  de* 
fMers^  oTTepnasented  himself  as  the  oWner,  w  acted 
infanjr  xespect  differently  from  what  is  usual  with  meiv 
<iMtile  iaistors^  though  he  did  not  disclose  his  prin-  . 
tipal,  as  he  was  not  called  upofx  to  do  so.  The  iooniw 
men  rule,  therefore,  that  the  owner  of  the  goods  maj 
Mbw  th^n  and  vindicate  his  property,  applies  to  the 
I^BQSenft  caiBe.  The  propiietoia  have  not  permitted  i^ 
coUmive  or  fraudulrat  possession  to  be  held  by  another 
pBtbf,  so  as  to  give  rise  to  any  question  of  app^ent 
m^neeship;  » ^dA^» CSm.  1S7 ;  and  tii^nkfendem  did 
oofc  receive  tli6  goods  even  as  factors  for  Sxktiffa^i 
hm  iherely*M;«i]atodicsiS4-^4he;anly  purpose  of  the*d9f 
liQiiit  hObg  t6  Wig»  th^  gobds  in  a  warehoju^e,^  bal 
^  lmrqi^«f>fa)f  and  iwwKand  over  them  .r^D^Awng" 
^th««DQ|lgrasfe.  t  ThtrldttGnidmr  theMfereir  ia^  ihm^ 


.id^^  Eke:  >iki»  ^n^'  ^ijibft'ii' JSi(ew»f€MC^'9di)i^ 

aiid  Son,  14th  Kdv:  1816.  (A 'l»Udl'«i^.'4Skiftbdi!hP 
jn>^,  )8  th^  af  Suitor  tift^  cdititljgn^%i^l&^mtil#^g«M»' 
4»tt^ighed'  to  hm  iatH^t^^i^iJmiJiftiyf^^ 
the  ^litigner,  vM  hsmg-'^Ae^m^'^kdliSl^ildi^^ 
Me  ovn  ^daiAtt  0ttt-  '■tdi'i^ilsatteeiii'iABt'^j^i  tSOft^ 

i!oniigner,  ia  not  bMiged^  aftfetWtfli'^itf '^a^'l)»^teMWl 
4i6^ount^^o-  seitlfed,  itt  ft  qutg^iyy  IKth  tHIRIWqa^/  sf' 

4heSr  fclalttl./       ; »'  "  •    '  '•  ■'       ^-  '-■''"•  •  -i^'^'-" 

iiiVcstiba  V'HIi-^e  ostendbTe  ow^eMliS^'^^  ^  oMtiM^: 
l£^t|lte^  wsls  truly  titie  5»w^^;'tu<e^(!NleA  W^^itH^' 

..J  i  j'l  ;u.;j'-.  •    .         .  J"  !•'•.  ,  ^.     ■       ■.•:'., ^.y-i    liisl.  .Vii^. 


ft;4ti4'/6nkDg'&e  derail  eduttftdl'-i^  i«dalt*i»  «liii^^^&twt^i_... 
<  to  be  due  to  them  by  Franci)  OaKl«n  tfli.  Sob*,  in  cemiieutfqii  Vftfctte 


fMl^^h|M4iii«.|Md|U7plf^,.i^.l^  do\ry  ;  Afimi^  if;  For-. 
i«||il&  aijA.W«f^F<>p4  ».  Bell  (I  C^imifi,  60 spd  349) . : 

r^lffip  jt))«i|D„m^,p«y^t<^ii?<ie«.nwde  of  tfeetwhfO^^ 
W*.#«9fl>y  .hin!-....fe  ijeiinsi^eringrtiaB  prppositiofi^jl 
i|i8t,i^ly..|aeiqffl>t|p'»(cl,.^r<^.  That,  the.  cottonB  w«vei 
iyi%t^)j^^.jKyi(Wiiion!  aad  oimtrol  of  the  defenders^ 
?|iil«ii^^Jo«if.«n4>«y».aBd  th»t  they  were  only 
d^MtofSj  tR;iQ^Q^-a9».m  «^  obligation  to  r^tqre ,  the. 
gM^](4i^»ij?W%»ttbqt,  la  this^tate  of  matters,  Siiod;^ 
(PSM  jbfi^f^^t^aplunpt,  MlV  indebted  to  the  defendej^ 
S»\w»gP'/WWMb  of  »0WF,  tb?  ^eater  .part  of  wbic^^ 
||f4i;b«)m.adiVAn<K4t^^6e4aeni  to  the.  deposit  ot. the 
cotton ;  and  that,  ap  to  the  part  of  the  debt  wjhifh  ha4 
been  incurred  {Hrevtonsly,  a  pndongation  of  credit  had 
bWH  ^f«i;^,|i£ter<the  4ate  of  the  deposit,  J(n  this>8i- 
tqfttHWW;  ttie:  egnify  of  the  defenders*  d«|in  of , retention 
i^jIWiie'lJBbji/f ;  MpA  H  8«ems  also  to  be  Tf ell  fpnpded  j^ 
1«W*  %»*«  f^  1?4 «pd  JL38 ;  ^r*A,.iii.  4.^0;  %p 
day,  Jan.  l^SiS  (Mor,  2641) ;  Murray,  ^th  June  1744, 
(Mof.  B686)  i  iSroughV  Creditors  «.  Jdly,  26th  Nov. 
17W  rrjfflr,.  a58A);  »alkny,  Ttb .  4>W?  l,8p§ , r:#or. 
^1>^  Cbmpen8ati(»,  No,  /^);  Auld,  Hth  July  -l«l<H'S«ur«« 
fffl«%'^b;/«»?  ]^^l?J r^eitt  »•  Bogle  and  Cdmifemy; 
174li  JaiKilftSB  ;<Ciovai»  v^DLmb,  Lai»dal«^  and  Coin> 
5(*ii|-^  8tf  tte*.  IdSSi  Thi4  -.drfendeM,  it  'win  be  ttb-' 
senred,  do  nbtclaim  a  right  pf  retention  f (Mr  any  general 


m^.         imGmm&iQVi'sm^    m^m?/ 


M'eijgqfi  arcane  ^imrkf  o^wliitib  «lwyc>im«',e^^  <»  kwWMnv 
xitn. 'payiueiit    ""      -^  •  Ji.>^-^'>   ^-mt.- '.  ^^^^   ::......•«:...> ^.i* 

'  -  The'  Court  WBB  unailiiiiotislj  6i^  q^ihioit  tfiat  IQie'  iitfgtmhda 
of  the  pursuers  was  w^.fQimde<S[ ;  bxsA  that  th^ditSettid^' 
had  no  lien  over  the  ^opds  for  any  things  except  tlbe  Wafi^' 
house  rent,  .    '    '    * 

Lord  Glenlee.—^j  opinion  is  in  ^vour  of  the  pursti^^.    I 
douht  whether  a  claim  similar  to  that  of  the  defenders  was  em* 
even  stated  in  any  former  case.    A  great  part  ol^  their  arg;dm&f 
proceeds  upon  the  assumption  of  a  propositiori/iii  wluch  T^alir 
by  no  means  prepared  to  concur,  viz.  I^at/suppdeiiijg'the^^b^' 
to  have  helongM  to  Snodgrass,  they  would  ^ave  bad  \i  vm 
of  retention  over  them  for  their  d^bt  in  a  q^e^tioii  'x;^illi[''b]8 
general  credltots.     This  case  of  Haipers  i?.  Fauli^,,£fjr^  -i^i^ 
1721  {Mor.  2666)  is  directly  against  tjiis  pleiv.  H^e  ttie^bn. 
pf  retention  is  stated  against  the  true  p^prieto]^,  on  Wy^njft^ 
a  debt  due  by  his  agent,     t  never  heard^of  ^any  sueh'  -^*^ 
being  allowed,  except  in  the  case  where  the  own^ih^' 
the  goods  in  such  a  situation  as  enables  the  victor  io  impl^^ 
them,  or  to  grant  A  special  lien  over  themj  and  ihat  be^ 
actually  done  so.     "the  ground  on  which  retention  &  eyw 
allowed  against  the  owner,  for  debts  due  by  himseff^  £|38  oi, 
tirely  when  the  debt  is  not  contracted  by  hnn^  bnt  by  anotiier 
party.     The  holder  of  the  goods,  when  a  daimls  iiiad«  aniasC 
yaa  by  the  owner,  who  is  his  debtor,  for  reditutioii^  is  entitlfi 
Xf}  say,  Vou  have  no  better  c|aun  against  me  for  x^tat^ttV 
the  goods,,  than  I  have  against  you  for  j^aymcnt  of  jovir  ddiL 
tf  the  goods  had  been  in  the  hands  of  a  third  party,.  I  myit* 
hav6  arrested  them  in  security  of  my  claim  ;*  and  there  is^' th^^ 
fore,  ko  Reason  why  I  should  be  deprived  of  thfe  advantage^ir 
h&ting,  the  good*  m  my  own  possession.  '  jBut  tlie  whole  of  tK* 
arjguirient  foils  wlien  tihe  chtiin  of  retention-  is  endeaVopi^A  la 
be  enforced  against  the  ownegp  for  a  debt  djie  by  his  foetW^ 
There  iftuist  be  a  ooncurms  debiii  dcredkl  u^  onisat  t»  quia 
room  for  a  plea  of  retention^  just  fis  ,in  9  caoQ  of 

lion:  ■'-'      '       '       '  .-:..-    ^     •,-...    P^/I 


I-    ■»  .     .  ,'.!».  ♦    /    '•  ••.  •»    1  •.        '•.  «    f .  or{* 


lieainMr,aiid  to  give  Um  credit  Bccoitlingiy.    NosHfihi^to^^ 
■  fins  has  ever  been  sustained.    In  the  case  of  Himter  i?.  zi#f*. 
ft|}j^,fUKd  Coiipwiy,  25th  Feb,  1794  (see  2  Jffrff ?  Coyn.  1^4)  ^^^ 
l|||^|(^ifri  Was  probably  of  c(nnion,.£r^^  the  circumstances  cfprineip^mtA 
i^Me,.that  there  was  a  special. pledge  coj|^tituted.  -^^enL 

L&rd  PitnAUy*-^-!  concdr  entirely  in  the  opinion  no^  deliver- 
ed The  JbctB  of  .this  casa  are  brought  b^Bve  us  in  a ,  distinct 
mi  Mtt^bctory  nxaaner  in  the  especial  case  prepared  in  the  Jury 
(SsTt)  and  ii  is  necessary  to  keep  them  in  view.  Wben  we  do 
r^lees  not  appear  to  me  to  be  much  difficulty  in  applying 
r  y](iicn  results  from  ihem.  Firsts  The  obligation  und€$r»; 
.  S^odgtB^  at  the  time  of  the  deposit,  was  ^  to  pay 
nse  rent  uk  respect  of  the .  eostody.^  11  is  «l8o.e;Kr 
{sWy jjaipiB]^  that  he  ^  4id.not  specially  pledge  the  goods  for 
I  said  deb^  or  any  part  thereof;  nor  was  any  nrfe^ronoe 
ie'to  the  said' cotton  at  the  contraction  of  any  part  of  the 
1^  Seomtdly^  The  debt,  oh  account  of  which  thedefeiideni, 
WtaptJo^^  the  goods,  has  nothing  to  do  wiih  the  ware- 

^---  "  Vof  this  parcel,  oi  even  of  any  Ibrmer  parcel  of  good^ 
^  appear  to  have  in  England  a  lien  for  the  balance 
w  uiMr  account  for  fhe  whar&ge,  or  warehouse  rent  of  foarmer 
pmls.rf  goods,  as  well  as  for  that  of  those  in  hand ;  ;Vid.  2 
JKfi^  113 ;  and  puUic  policy  is  said  to  be  the  ground  of  this  lien  i 
HUrdus  diink  has  not  hitherto  been  recognized  in  Scotland ; 
^&s  oh'tiKe  contrary,  it  appears,  from  a  case  decided  in  .182^ 
(pttrenson  e.  Likely,  18th  Nov.)  that  carriers  hav^  no  right  of 
reB^on  6ver  goods  in  their  hands,  for  the  carriage  of  former 
jM^i^  .^  Still,  however,  it  might  perhaps  hay^  made  a  mora 
mnjhltimtaMe  for  the  defenders,  if  the  debt^  on  account  of 
'^v^AUk  tfiey  chum  reteitbn,  had  been  epntraeted  for  the  ware» 
^y>tent  offormer  pancels'of  goods  deposited  by4lie  same  agent 
BittHbf  ii  not  the  ease  here;  for  the  bill  for  L,237.  lOs.  is 
wfo  bye  been  granted  '  for  goods  purdiased  ^  by  Snoclgrasa^ 
^  w  Mibsef^u^t  debt  arose  '  from  certain  farther  transafw 
''W&^'  "^{rct^'Tbie  defendeis  omunit  a  mistake  m  tjieir^ac-, 
itti^'iAieii  the;^  ^y  that  Snod^ass  represented  himself  as 
^Mnte  proprietor  of  the  cottons ;.  for  there  is  nothing  of  thin 


^dO  DISCISIONS  OF  THE  No.U(L 

^sim^  inooiisirteiit,  however^  ;i^Aitb«ir  ^^ifn.rjS^  f^ii^M 

more  ^ain  tljue  warehouse  ^%  it  is  m^beaBaij  to  Mootmjhp 
exact  obli^tion  ^ntqwted  at  &6  ^?ie  whioi.  tbe,  co^  vm 
lodged  m  tKe  warelioiise^  and  also  wlito  the  stib^efdeiMtbt 
"ir^  iiictiiTed:    This  is  fixe!  Hy  ifaci  ^peciidf  ease^,'  iklft^ 

wateb^t^  flie^ml}!!  oM^tion ihic«md  lijf  naiiilijiiHi  mit 
pajrth^  traiidtdiiAsMti;  «]id»«aa0i^^ 

the  cotton. 

I  apFffdMBd  Oat  .tli#  sttoae  |raieiida-a|9l|^  fiM 

kl  all'  cases  libera  there  b  sd(f  aliittM  tffle  >pf  fsriKM, 
and  aWicUy  Bpec^fid  apprvpniakni  madb>'\^  jj^,  ]ltyt&ikm 
•delivered  to  a  Ueacher  in  order  to  he  hleached,  oVlalBrmdS' 
^posited  with  a  banker  for  a  certain  speckled  purpose;  in  dte 
of  these  cases^  there  is  no  ISfen^  except  for  the  neeeBBUfa^ 
penses  of  the  eontract,  viz.  for  thepriae  of  Ae  Ueachiiig  in  ik 
first  bstance,  and  for  the  special  purpose  of  the  dqposit  is  Ae 
^second ;  vide  MrJwry^n  Notey  in  hiseditieii  of  Srskineyp  7^4, 
and  the  oases  tiieitr  reftrtred  to^  viz.  .WktMeMoi,  ISth  Jsie 
1822;  Haig,  20th  June  1828;  and  M'Eenzie,  2d  JdflBN. 
Thliai^li^^di^n  if  Snodgrasshadbeen  thevnriqr..'  \    .-  . 
'     The  bankrupts^  of  Snodgraas  cannet  aker  the  origioal  oil- 
ligation.    Many  of  the  al^ve  cases  oeourted  in  qnestioM  vitt 
•baakmpts ;  but,  with  refereiice  to  that,  it  becomes  inqportant  to 
.consider  that  t^^goodf  4^  noli  belong  to  him,  but  to  the  poi- 
suers.    His  bankruptcy  cannot  entifie  lihe  defenders  tobep 
possesrioB  of  the  cotton,  in  a  question  with  the  porsiieis,  whet 
al»* tii^'^hie  (Sh^^iM)  ^gi^OBi^  ^iraS'4o -pay  ^^^mtfA 
Ki^  %  itV  tti4  i«hi»thA«,pM8iiS(ra«Movai^     fsSSu  a^vAo  * 

tote  AttM^\riti^lme  4^ 
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rdates  to  the  dd>t  for  L<471,  contracted  after  ik*  depdntation  '°^'J^  '^ 
Aink  of  Busfauning  theiftifiaidMli'  ^«6'tl^iiik'f(M><t>Ml  Wtiitdiil.  M^i^^lj^ 
tMa>>^«liMt'c»(M'  8p6^'il^  W:file  t>roJMi«)r 'df^tii^  c^!v;SSka^^ 

♦<%l&'fcll6^ng^felfcrtA«fiJr*WtefJ^h6viihe^ 


M^^nH?^  t9K^ofii  wtfT^nouse  rent ;  tntireiore  t^nd,  aeree 
,  4ar9a^^^mv^be„hM  98  %  tbe.ptMrSii^n).:  J'lQd.tili^ 

,  *'i<iBc<JteB'1iw  pdtifi'beKwediwoBeinnieMA;  «nil^'witl| 
I  •^^te^MlSlgSi  i^«li^  t»<thd  Loi4«jOkHii«y,'  i&t^i    -t 

I  ciwIMHiuy^  Jft^iMi^  i  Alt 

Aih  an^^^ftiirVir  .V  .•  r  ;,  .  ,  '    '  ft  ■ ' 

i^ii:!«*  »:.'  ,  •     .'^    ,  *  ♦      .  -  •  .  .  ■ .    * 

-:*•>  •/^I/::3  /     '    '•'"    '  "  '    .  >  '  .:     •* 

NO.CX5EVIL  -  lblMay>im$4  , 

'^•'-     -  JAMES  GOODALL  '    ' 


:;:;!;::^:^ ,:  WiixwNTewiAx^y  :;;r^::;:: 


HM  /DBeSBOWl  Off  TBE       {toll 

FiDlftjBOO;     ^ 

fop  lA80O:i«{:it  .vwim!gn»9tMl.rbir  Ww^i  M»^ 

*hf  MBQiuit  to  Mwfipii..  Ufit^fiHsioj^jih^,  ^h 
iboth  Moiiaon  .iwd:  WJeiir  IwMl^  ^m^m^^vM 
am  executed  tiimstrdOBdflfAU  14t  iWnMt^ianili^ 
calmly  «f  tto  v^oel,  aa  fwwJCiiif.lfejf*^ 
hoof  of  his  cre^itcr*.  Weir'e  estate  was  seqaestnr 
fed ;  and  Goodall  was  elected  trusli^  jthffi^ai^  i^^ 
granted  aiB  fmigaMi(m  IktOoodiai,^^^ 
in  his  favour ;  but  having  afterward  4$(tlf^  :^ft^ 
creditors,  by  a  composition^  at  tjbe  rat^9ff4^(||n9^ 
the  pound,  the  sequestration  was  broipghttoa^ffi 
and  the  vendition  was  retroceded  tojiia  b; 

ThcreafteTj^  Weir,  ineeaieideffiitipn,  v^er^ 
the  original  advance  of  X^600  had,  hem  JVlll^llf 
Fidlayson  upon  bia  promissory  iKitea ;  .th4i  tj|^ 
notett  weke  still  held  by  F4nlayMii ;  4bat  the  ^efi^ 
was.estpressl^  granted  for  repayment  ^tbeqiiif^ 
that  F^ayson  had  agreed  to  relinquish  aIl,dMi.!J^ 
virtue  thereof  against  him,  assigned  in  his^avonTJ^' 
aaad  veadiiidn,  and /also  the  ship  hevself,  in«cf|f 
and  for  repaymasit  of  the  «ai|}  sunu  ,  . ! ;;. 

In  the  omir  time*  Gkiodall,  as.  Mori«on'8  tnvjir^ 
jK>nee,  and  with  the  concurrence  qC,^eir,.c3}«K4l^ 
ship  for  sale  by  public  roup.  She  was  a<o»^ 
fio}d^oi'L.«79?  «Ad<So6daII  Misad:»w«ltwik^^ 
ifor  ascertaining  to  whcpi  this  sWPa.  bfteqg^iylv-p^^ 
It  fell  to  be  paid  to  Finlayson,  Us  aasignee  of  Weir » 


(ained  by  himself,  fiir  beiu)of<of>Mori«Qid8)on^<UtoK»     o^HomT  - 

W  tMlffikcH&ifr'lltfvkif  bilifl  o#*  «il  orierdusiHrtnre  ifor 

eri^  #eii>,  tof  the  Aincmdt  ^lij6m,  iHileh  Ksd  neva* 

:'W^i«^d%1»«»tf6Hii'tti  Hrhdle  Mr  iff  ptfrt,  he  (Tin- 

^^fl<ktfa!(  Iifr  Hgiit'cf  'Wdr,  and  a^  n6-ir the  sole  en- 

•jHUr'M  the 'debt,  was  datitled  to  make  dtat  security 

'flil^ual'lfef '  r^fwyment  of  the  advance  to  which  it 

;  -UMl  \Brik.B,ym.  tit;  2,  §  95  aiid«6 ;  Sir  WtUiam 

i  -fMb  i^'Compauy  -«.  M*Nah,  S^Oi  Majr  l«l€L. 

i'''^^  tfi^^Xh^  haM;GoeaaRMaMAiMMMriwt  Weh> 

'ifc\^ll^8ili^ii«M,%M0Bly^c0MingeffterefHt()ref  Me- 

,  'iiiliifaM^^mi^  rdfijimiori  in  security  was  granted 

^f^f^Vt'^ii^^s  eventuki  relief;  that,  as  Weir  did  not 

'1Spm&Xfy*"iiSj^n<x  money  in  the  transactiim,  and 

tii^^^  Ifl^nttat^y '  he  was  called  upon,  or- became 
^tmmfi^lto'  paiy  no  more  than  his  composition-  apon 
'^e^'^Kftt,  fSie  security  never  was  a'vailable,  IuHm  pa- 
^fiiia^,  t<i'a»y  extent  at  fdl,  or,  at  least,  not  b^nind  the 
"kHMoi'tit  <tfiat  composition ;  and  that  FinhiysoB;  as 
^^rV'Mfsignee,'^ottM  hot  be  in  a  btfitev  -  sHuatton 
"(hMifWefr'bfmself.  He  took  It  Ionium  et  ibdSy  ea  it 
''^ioWiii- Wel/s  person ;  and  ooUld  not,'  consequently, 
"^iSi'^'wiih  Morison's  creditors,  who  had  «  right  of, 

preference  in  virtue  of  the  trust-deed  in  ^ek^favbor  n 

"jfe^.lii.  1, 3S ;  Bai^i  ir.  45, 18S ;  GordMi  DXheg^e, 

'MFeltitiwrylsa*.  :..-••..•.-.•. 

■■■"  'nk(i£bidf^Of«narr  <  preferred  WiUktitaFlnlafMn 
'*''^  ifie  ^iiMtn  kii^dto;  and  decerned, ' 
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Ji  M*y  i8».      j^  Ccmrt^  after  hearini^  cownsd  fw  the jiiirtieQ*  on 

a  nMdajmlng  iu>te  for  CK>odaII,  onlere^  .1^^  ■ 


Catili^^m 


tmktttt  bjTi  the  Gottrl^  iti4i^0aflBnii«iiefte«BNify.td  uatibe^ 
their  {twdshi^  Mag"  dfoirioimi'tiMt/ irhHi^lte' Mte 
were  earefalljr  attended  to^  the^oMie  was  <Boi^ttai- 
ed  with  much  dfffictdtf;  ^  *  • "-    * 

fiord  Balgray  ohs^ved  that  this  wau»  a  case  t^  itomeiii' 
portance.  Confiiflioii  kad  bAs/oi  fram  the  drevmBttoceW 
Goodall  being  thistee  upon  tK>th  estate;  ziA  it  Wasytiicn- 
fere,  necessary  Id  view  tbe  queetuni  ai  if  <ii^  We  Irittk- 
fupt  estate  hdd  continued  sepiarslte  ilk  all  res^pei^  itllm 
Hot  a  qnestibik  of  double  or  of  erodd  tanidhg,  but  a  qaeBtkn 
of  pn^eity,  er  aeeuritir  oh  the  oiie  sMoj  «lid^*tf>4Mtoii 
on  the  other.  It  was  not  of  any  imp^rtanoe  that  the-origmai 
venffitioii  was  granted  beifare  Ae'proiiialoiiy  b«tc^^N»fr'kciiaIlj 
given$  this  being  the  case  in  Bsoatsecuritifis,  as  noprdSli^poMa 
in  general  chooses  toadvance  monej^  imtil  theaeeority  ni'pMga 
for  it  is  put  into  his  hands.  Neither  was  it  of  aof  iiB]Kirtnoe 
that  it  was  not  cash  which  was  advanced  by  Weir,  bat  oa^ 
j>romissory  noteft,  ui  which  he  was  the  prbper  and  (fniii^  ob- 
ligant.  This  tV'a^  ftgl'eeable  to  the  bargain,  Which  was  '6oni- 
^eled  M  termifiMj  ^d  Mbrisob  by  meahs  thereof  de*fai^^ 
reeeived  iM^  Money,  fieside^rii^  such  transactions,  aoooidhftio 
mercantile  undenrtandin^  bBls'and  promissory  noted'  ava  «n- 
sidered  as  eqUitalent  to  caali^  '  ^ 

Moreover^  M^riscn  wes  not  a  debtor  of  Web- ;  and  hajl  as 
right  to  interfere  with  his  <»editor%  or  wi&  the  tantee  in  the 
management  of  his  estate.  The  only  ri|^  whidi  bey  «!» 
Creditors,  could  hkve,  was  to  redeem^die  pledge,  or  yenditioBiB 
security,  upoti  payment  to  Weir  or  his  creditors,  or  to  K>- 
kiyson,  one  of  diese  creditors,  of  the  sums  fiir  which  it  vai 
granted. 

If  Weir  had  remained  sdhrent,  and  had  retiral  hts  wocff- 
tances,  there  could  be  no  doubt  that  he  wonld  be  entitled  to 
retain  the  semirity  until  faia  adritooes  were  repaid-^-bntfliis 


nm  eooia  not  be  amcted  Jbr^nis .  bajakriiptcy.     it  fomedpart  aWMfgOasNi; 
othifl  estate,  aiuTEis  creaSors  were  entitled  to  use U  for  tneir^  LTzT^y 
BecuritT  ud  pa;^ent ;  and,  after  d^faiitiiiig  a  discharge,  and  the  rinlajwn 

*^«My^dat<^Jbidit%m^^  ^Ni«w . 

YJ^'^JM  ^Wi^Kntfriad'b  11i<»  «i^ettttl3;'  affbHledlll;y<tee  ^tiA.  e^!!S 

▼our  of  Finlayaon ;  and  unless  thev.  ireljafed  h^  bUlS|>th^^  had 
iSPSI^  ytP'^^f^t  to .  iUe  dSp,,  wWh  had  bee^  l^Uy  iirans* 

.wilf'\.iiw,  qptfuo-u  tb^  rest  gf  the  Judges, coDcairred  ^* 
^mA  ^  G»iBl,  Aepafcmji  adker^  to  tU«  intedocutpr 
iuiif  the  liosi^'ChJdiiittry; . 

f^^im^^X^eliM^ei  Ofdktiilty.  ,;  ?or  Qooddl,  J&a^  Our* 
knqh.rifti.t  j  .'  J«  £;  JfiioMI,  W.  S.  Agent.  For  Fin- 

S!m&hoqfni  'fny  ^«    .v.    .       «     /     -  '•  *  '       * 

^  f(fiM«()f  ilMr  Lordthips  9e«ni9i  to  tidnk  that  ^ihe  dmunaeance  of  t^« 
.,Jtaiiim^Dn|u(ying  b^n  made  known  to  ViAla7foi\.at  the.tixne4>f  diBcountJtag 
'  th^  biUa  was  of  no  fmportance;'and  did  hot  of  itself  g{ve  Fiiitayson  any  rtgfht 
*'^tf^t*iitrin'ttie  vendition.  L'oid  Cralgle,  bWeyer,  6xpre«BeffW*c{ifai|cA 
'<«it'mk^M,in'tfaei«ladoatnwhidilie8iood4  kad  an  equitride  cWm 
n^^ifaqi^  WA  for  an  aaaignnaent  of  ttie  vendition^  Midi  at  be  could  b^ve 
enforced  in  a  process  of  cewio  at  Wcfr's  instAn^,  or  could  have-made  a  coit 
,  ^tUpi4f Weir*s  disch^rg^ 


SO  r*  T 


kiri  V. 

n«  s*-.- 

iV>M-".    ' 

-ci''»  •^: 
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SECOND  DIVISION. 

No.  CXXVIII.  21  May  1829. 

MesSCHAW 

against 

PETER  BELCH  and  Othebs. 

PBOCE88.F«.MtJLTIPL£POINDING. — HeIR  AND  ExE- 

CUTOB.-*-^  multiplepainding  brought  by  the  exeeM^ 
tor  of  the  creditor  in  an  heritable  aecurifyj  in  name 
qfthe  debtor,  is  a  competent  action  for  dstemdnitig 
whether  the  debt  belongs  to  the  heir  or  executor. 

Mrs  Co venton,  after  having  conveyed  her  property  to 
trustees,  granted  an  heritable  bond  for  L.1850  over  part 
of  the  trust-subjects,  to  Andrew  Belch,  her  law-agent, 
and  named  one  of  her  trustees,  to  whom  slie  was  Id- 
debted  for  expenses  of  law  business  done,  and  mone? 
advanced  on  her  account,  chiefly  previous  to  the  date 
of  the  trust-deed.  A  reduction  of  this  security  was 
brought,  after  Andrew  Belch's  death,  by  Mrs  Coven- 
ton's  trustees,  against  his  heir  and  executor,  on  the 
ground  that  it  was  obtained  after  the  date  of  the 
trust-deed,  and  witholit  the  creditor  having  iSret  sub- 
mitted his  claims  to  their  examination,  or  having  tbe 
amount  of  his  law  accounts  audited.  In  this  action, 
Mrs  Schaw,  Belch's  executrix,  stated  that  she  had 
no  interest  to  maintain  that  the  deeds  sought  to  be  re- 
duced constituted  an  effectual  heritable  security ;  and 
that,'  as  she  was  in  possession  of  evidence  to  shew  tbat 
the  deceased  did  not -regard  them  as  such,  she  bad 
caused  a  process  o^  multiplepoinding  to  be  raised  in 


^o.  128.  COURT  OP  SESSION.  897 

the  name  of  the  pursuers  of  the  reduction,  in  order *^^^*^  ^•^ 
that  the  rights  of  the  parties  to  any  sum  that  might  s^j]^^^^ 
be  found  due  by  tliera  to  the  deceased*s  estate  might  ^®'^**»*<^ 
be  ascertained.  Prooets. 

Afterwards,  the  Lord  Ordinary  •  Knds  that,  as  the,^^^*~^ 

*  defender,  the  heir  of  the  late  Andrew  Belch,  agreed  ^^*»'««'^f^ 

CUiOT* 

*  from  the  first  to  restrict  the  sum  in  the  heritable 
'  bond  to  the  amount  of  what  should  be  found  due  to 

*  his  uncle,  upon  his  accounts  being  examined  and 
'  taxed  by  the  auditor  of  Court ;  and  as  the  pursuers 

*  acquiesced  in  a  remit  for  this  purpose,  under  which 
'"'Yfee  accounts  have  been  examined,  and  the  balance 

*  finally  ascertained,  both  at  the  date  of  the  trust- 
*'^^eed  and  at  that  of  the  bond,  the  pursuers  have  no 

*  interest  to  insist  on  a  total  reduction  of  the  security, 

*  which  would  now  only  affect  the  respective  interests 
^'ot  Mr  Belch's  heir  and  executors — a  matter  with 
'*  which  the  pursuers  have  no  concern  ;  therefore,  as- 
•'  sbilzies  the  defender  from  the  conclusions  of  the  re- 
*'  Auction,  and  decerns:    Finds  that,  as  the  additional 

*  "balance  arising  on  the  accounts,  during  the  interval 

*  betwixt  the  date  of  the  trust-deed  and  that  of  the 
*'  bond,  may,  in  terms  of  the  auditors  second  report^ 

*  be  fairly  considered  as  incurred  by  law  business,  or 

*  other  matters  for  which  the  pursuers  y,'eve  bound, 

*  Mr  Belch  was  entitled  to  credit  for  the  same ;  and 

*  that  the  bond  falls,  therefore,  to  be  restricted  to  the 
**  sum  of  L.14n.  lis.  T^d.,  being  the  balance  due  at 

*  its  date,  as  reported  by  the  auditor ;  restricts  tli^ 

*  same  accordingly,  and  decerns.' 

.  In  the  meantime,  Mrs  Schaw  brought  a  process  of 
inultiplepoinding  in  name  of  the  pursuers  of  the  reduc- 
tion, for  the  purpose  of  having  the  question  deterniinedi 
wlieiher  the  sum  contained  in  the  heritable  bond,  or 
such  part  of  it  as  should  be  ascertained  to  be  due  by 
the  trustees,  belonged  to  her  as  executrix  of  Andrew 

S02 


^\^^y^' Belch,  or  to  Peter  Belch  (the  other  defender  in  the  re- 
Schaw  V.  duction)  as  his  heir  at  law.  The  Lord  Ordinary  pro- 
^^^*<^  nounced  this  i]i^]Hi)P)i.1pl(V^'  ](^i7«Qi<G>rj|,iif  the  decree 
pftNWM.  '  of  absolvitor  in  the  process  of  reduction  betwixt  the 
^piepemd.^  ppescKit  ^ai^  fittds  the  pursuers  in  thp  4))tooes».of 
Heit  and  Bg9-^  multiplepoinding  are  Bot  entitled  to  insist  therein ; 

*  therefore  dismisses  tlie..aetion  a3  incompetent ;  finds 
^  the  executors  of  the  late  Mr  Belch  liable  to  the  ob- 
^  jecior,  his  heir,  in  the  esqpeases  incurred  in  this  ac- 
^  tion  since  the  decree  in  the  absolvitor  in  the  redoc- 

*  tion/  .1 
Mrs  Schaw  Submitted  both  interlocutors  tplhe^Jt^ 

view  of  tfie  dourty  praying  their  Lordships  to  iBi^dify 
the  former  judgment,  so  &r  as  it  affects  ijie  question 
between  her  and  the  heir ;  and  to  recall  the  interlocu- 
tor in  the  multiplepoinding,  and  to  instrnqt  th^i  Lofd^ 
Ordinary  to  receive  the  daimsof  the  partie9»:mltqt' 
hear  them  thereon. 

7%e  Court  adhered  to  tiie  interkK:tit6r  in  t^e  r?diit- 
tion,  being  of  opinion  that  it  tCvld  not  affect. Mrs ^ 
Schawl  fight  to  maintain  that  the  sum  in  qu^stioar 
though  found  to  be  heritably  secured^  was  notwith*. 
standing  to  be  hekl  moveable  in  respect  to  successioB.. 
But  their  Lordships  were  clearly  of  opinign  that  the 
Lord  Ordinary  was  wrong  iii  holding  that  the  muUi- 
plepoinding  was  an  incompetent  action  for  trying  that^ : 
^  questfon^    They  accordingly  altered  the  interlocatw^^ 

in  the  latter  proc^,  as  prayed  for  by  Mrs  Sdiaw* 

Lord  Newtouy  Ordinary.     For  the  Trustees,  Cowan.     Htm-- 

tCTf  fiomptea,  ^'  Catheart,  W.  S.  Agents.         For  Pet^ 

Belcbv  Skene^  IK  Bichion^.        R*^  A.  Kmne^j  W.  8<.- 

Ag6nt8.        For  Mjip  Scbair,  Jcmemn^  Shonfu        A*  Jim^ 

'  ♦lyprtiny,  W.  S!  Ajfent.        F.Chxh 


.  f  '> 


- '     •  -  agaifist' 

BISSET, 

Jurisdiction. — An  action  before  the  Court  qfSe^^ 
'"iAomifc^  reducing  a  sentence  of  an  inferior  court 
^^ilAbsfer  17  Geo.  HI.  c.  56,  which  has  been  carried 
^^iMofuU  execution,  and  for  damages,  is  incompetent, 

AJ*T*'irmON'  and  complaint  was  presented  to  the  jus-. 
tteis^Wf  the^  peace  of  the  county  of  Ayr  by  Bisect,  with 
concourse  of  the  procurator-fiscal,  ugainst  Robertson, 
charging  him  with  an  ofibnce  against  the  17  Geo.  ^I^ 
c  V^iih  having  certain  embezzled  goode  in  his  pos* 
geAl^nf,  and  concluding  that  he  should  be  fined  in 
taMo^  of  the  statute.  The  justices  fouqd  that  Robert-' 
scfd  %ad  contravened  the  statute,  and  granted  warrant 
foTlivying  the  mitigated  penalty  of  L.IO ;  which  sen^  . 
t^iisb  was  carried  into  execution  by  poinding, 

'Subsequently,  Robertson  brought  the  present  ao«* 
tUM,  W^hich  concludes  for  reduction  of  the  sentence  of 
tDw 'justices,  on  the  ground  of  Various  irregularities* 
Committed  by  them  In  the  course  of  the  procedure ; 
^  and^  further^  the  said  decree  apd  lAterJocutoT/^wd 
*  )^itq^edings  thereonj^  having  been  etc  set  aside  antl 
^  pednced,  the  said  defender  ought  ajftd  should  te  dj^ 
^  tetted  and  wdained,  by  Secree  foresaid^;  tQ  mai;e 
^  parent  to  the  pursuer  of  the  suin  of  L.SOd,  or  of 
^  such  other  sum  as  our  said  Lords  shall  think  pro« 
^  per,  hi  napie  pf  4ama^  &q4  solatium  for  t^e  loss^ 


V.I'M     . 
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ROBERTSON  "  ' 
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*^w!^^ir*  '  hijoty,  «nd  damage  sustained  bj  the  fttidpOMyer 

KoUoruoB  •.  /  in  consequence  of  the  said  illegal  and  incompetnt 

BiMet^      4  degree,  and  proceedings  thereon.' 

J¥rMcfUH^  A  j[)reliimiiary  def<^nce  put  in  against  this  acflte' 
w^y  that  the  piioceedings  in  question  being  crimma], 
they  could  not  competently  be  reviewed,  in  any  fono, 
by  the  Court  of  Sesfioon.  Caees  having  been  ordered 
by  the  Lord  Ordinary — 

The  pursuer  pleaded^t  has,  no  doubt,  become  a 
fixed  point  that  the  Court  of  Session  is  incompetent 
to  review,  either  by  suspension  or  advocation,  the  pro* 
ceedings  of  inferior  courts  in  matters  strictly  criminai. 
But  it  is  no  less  certain  that,  in  cases  of  police,  and 
those  of  penalties  awarded  for  mere  statutory  ofienen, 
the  Court  of  Session  has  sustained  its  jiirisdietioft; 
and  the  present  case  falls  under  both,  or  one  or  otter 
of  these  classes ;  Hume's  Com.  ii.  70 ;  Berry  «.  Wa&et 
and  Rodger,  17th  Jan.  1809  ;  Porteous  v.  Brown,  9A 
July  1818 ;  Couper,  &c.  v.  Ogilvy,  22d  June  1780, 
FoL  Diet.  (Mor.  7388) ;  Guthrie,  &c.  v.  Cowan,  WWi 
Dec.  1708  (Mor.  App.  Jurisd.  No.  17) ;  Buchanan  r. 
Towart,  10th  March  1754  (Mor.  7S47) ;  Johnstone 
V.  Guthrie,  loth  May  1810 ;  and  the  case,  on  the  sta- 
tute in  question,  of  Mackay,  Skirving,  and  Company, 
V.  Baird,  19th  Nov.  181 S, 

But  independently  of  the  present  being  a  case  eilher 
of  police  regulation  or  of  penalties  for  a  statutory 
offence,  the  circumstance  that  there  has  been  an  excess 
of  power,  on  the  ^art  of  the  justices,  in  various  io-< 
stances  set  forth  in,  the  summons,  would  be  a  suffidest 
ground  for  the. CoujA; folding  itself  competoit  ton- 
view  the  proceedings  (Eiyen  in  the  form  of  suspeosiaD 
or  advocation ;  Qpi^iQn  qf  the  Court  in  Beny  t. 
Walker,  supra ;  Ivortf^  Notes  on  Ersk.  and  autbori- 
ties  there  referred  to, 


I 
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ySJaw^ing,  bDweren  tliat  the  law  is  fixed  ot]ier-2i^*rttt9^ 
«|B9»,.4^tiyU  tile  Court  of  Sefleion  would  be  eatitled  toj^^^^^  *• 
exercise  the  power  of  review  by  reductkm.  Thtt^iMct. 
ifOB  of  pMcesft  is  certaiuljr  not  eompetent  to  the  Court  jmriMoiM: 
ofr  Jostieiary ;  and,  i£  it  were  also  held  to  be  exclude 
ed  from  the  Court  of  Session  in  eriminal  matters,  the 
jndgBients  of  inferior  criminal  courts,  wherever  caoried 
into  execution,  would  not  be  subject  to  review  at  )all. 
At  least  the  Court  of  Session  must  have  pow^r  to 
mbiee  the  inferior  court  decree,  to  the  effect  of  award- 
il^civil damages  to  the  party  who  has  been  injured 
I7  its  havii^g  been  illegally  and  unjustly  obtained.  It 
would  be  strange  to  hold  that  the  Supreme  Civil  Court 
caanot  award  pecuniary  reparaifon  for  oppression  and 
it^Hstke  suffered  from  the  execution  of  a  criminal 
seutence  of  an  inferior  judicature ;  but  if  the  sentence, 
niewwhile,  stands  in  the  way  of  such  redress,  the 
Goort  ef  Session,  in  order  to  eiplicate  its  proper  ju- 
risflicti^>  must  be  entitled  to  try  the  validity  of  the 
judgment  incidentally,  though  this  Court  might  not 
hife  power  to  set  it  aside  in  an  action  which  is  solely 
and  exclusively  one  of  reduction ;  JErsk.  i,  2,  8 ; 
Hume's  Cam.  ii.  68  and  69 ;  Dunbar  r.  Sinclair,  2d 
F^.  1790  (Mar.  7395);  Leslie  v.  Mackenzie,  9th 
D^  1785  (Mar.  7422) ;  Kerr  i^.  Hay,  29th  Nov.  1774, 
(Mar.  7420) ;  Mair  v.  Shand,  14th  July  1778  (Mar. 
7481);  Battersby  v.  Caldwell,  1st  March  1828, 

JPleaded  by  the  defended— -The  action  before  the 
justices,  the  proceedings  in  which  are  sought  to  be 
Mduced,  is  a  criminal  action.  The  object  of  the  statute 
upon  which  it  is  founded  is  dte^ed  to  be  ^  for  the 
'  moffe  effectual  preventing  of  fiauds  and  abuses  by 
*  persons  employed  in  certain  ihtoufactures.'  The 
whole  language  and  iHTOvisioiis  of  the  act  are  in  com« 
plete  comformity  with  this  puipose,  and  cannot  be  re« 
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^nriidStH^'  rection'^d  hard  labour^  or  publjiei.ifliiHpfitigj  mmKii 

uigly^  th/e.Coiurt  oh  Jiistfeiaryiloto'liiotn  ia^tl^^cmiBtaMki 
use  0f  nviewifliK  fir^midlngB  iuftd«;tb]si8totiite,'Wfaidr 

tlie  piibHe  psFo^ewtoiu 

Tke,  Court  of  Session  hw  :n^  tke  poppsi:  iiiFvicU 
Tiewisig  Ui«  p(o(^eedi)QgA  o^  im  i«l6ito7  tmtrtim  caam 
INToperly  cidmioaL  The  toidtncy  of  its  piw^ 
tj/Qej  in  later  tiines^  baa  tmiforiDl7'beeitto;ciirai^ 
scribe  the  jurjsdietio^  in  cfti»iwi£%«tf  which  it  was^ 
in  use  occasionally  to  eocerciso, .  and  tO:48vd.Telit 
Qu.  the  Supreme  Criminal  Ovuct;  Beny  i^.  WaHcti 
md  Bodgj^r,  17tb  Jan*  1809;  Joboifitolie  f.  Cbthna 
Qpd  Fiulay*  l£^tb  May  IBl^i  Ouiaming  .«^  J«dhiH 
atoaf  39th  June  19.10.  (not  imported,  biit.nii;ntioMd  H 
J^ume's  C^mr  »•  70,  note) ;.  Me^  i^w  Watson#<6th  ^ow 
1812,  Fuc.  Coll.  and  J^uflie'^  Com,  i\.  7Q.  The  eatia 
c^ses  cited  by  (h»e.  pursuer,  supposiiig  tbey  cBdaf^y, 
f^^n  have  little  weight  against  title  xnQJre  recopt  pni}* 
tice^  and  the  later  autihoritie^  are  inapplicablpL»  la 
po  ,i^]^tai^e.  haa  the  C!oui:t  of  Session  exen^i^ed  a  povcr 
^.  review  iff  pr<^:eedliqg8  vnder  the  statute  in  qncsifc 
i^ipx^  liritl^  refierence  to  their  regularity,  or  the  meoli 
oj^  tb^  c^oYictJk)^,  ][n  the  o^e  <xf  Mackay,  foondfed 
pQ.bywtl}^  IHWBuer.  the  queatioA  wi^siopidy  whothar. 
t^e,  2V|pgji^tra^.x](f  Edinburgh  werc^  wmpetent  judgv 
i^id/^i;  th^§t9t»:l;e.  Th^  ca^  af^Bfutter^by  wu  an  die^ 
^on  .nf .  ^^^»fs^  ^o^Tiei  the  pourt.of  S<raaian,  Spa  a  pna* 
8^u(i9nvf(^t^6«t»tutiBw^^W^  hadbe^  inatitiiled 
1|)y,,fh^,^^^eI^;h!|fore.4n  inferior  oaurtilmt  faiM. 
X^6.;pprsu^,.fmongt  ^6][  ar^iunf  ut9,  maiiAaiwdbtiMt 
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fii  not  e9ateifli«0r89o^tttidl-  ^Th^CmtiJft;  iic^eyenr  ^u]niiRo^^(i^,i,..^t 
thBt)i%ididL<>Ad3that>ivdgiiigiatttyp^ 

lit  jsirald  tbat  tfaeiiQ  wa6  'dn  lutf^vof  pcWBr  On OijAti) 
jNM^of /the  }u«tioHi^.  and,  tiunfoMi  r^viitw  of  theit^ 
IpRMQdiagii  i^i  oEXQ^MrteliV^  3y%  -itii  tb^  first  pUcey 
iaiat>4ft  ttoPtnad  aa  aaptetsf  of  poww  1$  «(efef  ultegM  ir? 
itBgidaritiep  in' die  fi^rik^  of  profs0diire;"atid,  $ee<)iidly» 
sjipposing  a  real  excess  of  power  had  =li«curr€fd»  ak 
UMugii  ifaiit  might  be  a  good  ground  for  maintaining 
thsi  Qcpipatencjr  of  review  generally,  it  omnot  lead 
toth^pBrBuer^s  condnsttm^  that  redress  is  to  be  sought 
Hrtha€!oiirt  ^  Septoon^  and  not  rather  in  the  Supreme 

^'It  is  a  mistake  to  say  that  this  is  not  subQtantially 
miieti^n  of  reduction^  out  is  to  be  viewed  as  properly 
miUtida  of  daiqage|.  The  8i)ninions,  no  doubt,  con- 
teui^la  ooinci^ott  for  damages;  but  that  conclusion, 
%  l&e  v)9ry^fiisni  of  the  words,  is  made  to  depend  on 
te' Innasufit^a  Buccess  in  the  previous  reductive  conclu- 
sbiiiav'  ' 

vStmlly,  the  ptxTfifuer  alleges  that,  if  the  action  be 
dismssed,  he  will  sfufier  a  wrong  without  any  means 
of  redr^i  3ut  this  argument,  if  good  for  any  thing, 
tomt  go  the  length  of  entitling  any  party  convicted  of 
wf:  offence  by  an  infiepor  judiw^ture,  tp  bring  the 
ytoooMings  under  review  of  the  Court  of  Session^ 
Wttiotit  goiiig  to  tl^e  Court  of  Jfustifiary  at  all,  by 
tbimiare  eyp^d^t  of  4hrowing  inta  the^^mnmons a 
cfWdnsionifar  damage?.  The  pursues  says,  indeed, 
^tlie  cannot 'br}ttg  the  proceedings  under  review  of 
tlm^  falter  Court  by  suspension  and  advocation,  in 
tMBtqaiftuoa  of  Ibfe  seiit^n^e  of  the  justices  haviiig 
bete>^.cairried^  into  full  eketutionV  Biit  assuming  here 
(cdAtfaryilwwavetvto  tfhe  ti?ut3h)  both  the  fdct  aud  the 
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ji  Ma^iasM.  inference,  it  is  the  pursuei-Votra  feiih'thiatli^  lifil^ 
Kobertson*   avail  hittiself  In  due  time  of  the  form  of  process'^ 
BSsaet.  review,  wHich  the  law  allows  in  criminal  processj,  sm 

JMtdicHon.  wbicb  19  quite.  »#cieiit  for;  tiu^  ^8  of  jiistiee  in  ajl 


The  Lord  (Minarf  *  su&tained  dm  prelimimiy^ 
'  fence,  ant)  dismissed  th4&  actkm ;  bii€,  iti  i^espeet  Hfr 

*  question  Is  not  without  difficulty,  found  no  exjiienidl^ 

*  due.'      This  interlocutor  was  accompanied  by  th> 
following  note : — 

<  It  appears  clear  to^  the  Lord  Ordinary  from  the  snminoosi 

*  that  the  action  is  mainly  and  principally  a  reduction  of  &. 

*  judgment  of  the  justices,  in  a  complaint  founded  on  the  aet  of 

*  the  17th  Geo.  IIL  cap.  56^  and  that»  although  thert  i^^* 

*  conclusion  for  damages,  this  is  introduced  as  dependent  190D, 
'  and  consequent  to,  success  in  the  reduction*;  but  as  thie  sta- 

*  tute  appears  to  be  a  criminal  one,  and  the  proceedings  before 

*  the  justices  entirely  of  a  criminal  nature,  following  on  i 
^  complaint  made  witii  the  concurrence  of  theprocurator-fiseal, 

*  and  for  penalties  solely  ad  vindictam  ptMicam,  it  appean  t» 

*  the  Lord  Ordinary  that  the  review  of  theoe  proceedings  be> 

*  longs  to  the  Court  of  Justiciary,  and  ia  not  campetefft  to  the 

*  Court  of  Session." 

The  Court  unanimously  adhered  to  the  Lord  Ordi- 
nary's interlocutor,  and  found  expenses  due  since  its 
date. 

The  Lord  Justice-Clerk  said— *That  ^e  had  finequenily.l^.. 
occasion  to  consider  the  statute  in  question,  and  was  dearly  of 
opinion  that  it  was  from  beginning  to  end  a  criminal  statute.  It 
had  accordingly  been  many  times  reviewed  in  liie  Supreme 
Crinunal  Court.    To  eutmain  this  action  would'  be  g<A^' 
couiiter  to  a  fterie»  of  cases  ndiicii  #dgiit  to'  rtle  iim  pmA 
His  Lordship  ditirdy  ooneuned  withtlMr  LndOidiiasyt^iiat 
tha  eondiuaon  for  damagea  was  a  meca  sevwl  to  Uie  Jvinote 
of  thfk^eotoace .  ^f  jkhe^justices ;  mi  he  ^av  dear  tliat,  as 4^    ' 
pension  or  advocation  of  t];iat  sei^tence  coul4  nol;  I^  entertained 
in  this  Court,  so  neither  could  it  be  brought  under  review  by 
the  present  form  of  action. 
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i^m^  tbe  ffiime  ppw<?n. ,  Hia  Lprdship  hel^d^JJJ^®^;^^^ 

itplau^  from  the  texture  ojf  t|ie  summons^  that  the  claim  for  i^^t^^r^^jP^^ 
^MuTges  cotild Vise  only  after  reduction  of  the  proceedings  Bistet*        •  • 

COTplJnedof.  ,  .  JurUdktkm.   ' 

'Ifottf  Pft»)ii%  also  coriciirred.  If  the  piirtu^ 'siidceeded  Itt" 
the  Criminal  Court  in  setting  aside  the  judgment  of  the^jiM^ 
tioeS)  then  an  action  for  damages  might  be  competent  in  this 
Court.  But  if  aax«dreS9  is  cut  off  in  cpiMKiueiiQeDfttrtre 
htiag  no  rwaHf  in  the  actual  carcunwtaoces  of  th^  caa9».  for 
siy|»en8ion  or  adypc^tion  i^  the  Criminal  Court,  the  pursuer 
iia3  himself  alone  to  blame  that  he,  possessing  a  legal  remedy, 
neglected  to  use  it.  If  it  could  be  maintained  that  the  loss  of 
this  remedy  entitled  the  pursuer  to  institute  this  action,  then 
it^must  always  be  in  the  power  of  a  party  to  make  such  an  ac- 
tion competent  by  his  own  neglect. 

IMS  Newtofij  Ordinary.        For  Pursuer,  Jeffrey^  Monteiih. 
John  HetiderMffiy  Agent        For  Defender,  Z>.  M^'NeUi, 
f .  TAo.  Lmdale,  W.  S.  Agent.        F.  Clerk. 

8. 
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SECOND  DIVISION. 

No.  CXXX.  22  May  1829. 

The- EARL  of  MANSFIELD 

against 

GEORGE  GRAY  and  Othees,  Partners  of  the 

Devon  Iron  Company. 

NoqsirFNTKY.— Clatoe— -4^«  being  granted  to ^e 
fwrtnen  of  a  (mnpmy^  wd  their  ieirs^  f^ml  ^ufsigr 
nuSfOttd  the  compositiom  due  for  the  e$$ttrjfi  qfihekw* 
mtiiingmia^  emcessot^  in  the  share  or  ehatee^i^* 
Ohy  of  thi partners; while  it  remains  ^itik  thetem^' 
pdny-  iii'such,b^ing  commuted  Jbr  a  duj^iemdi^' 
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2t  May  1829.     thefeu-duty  every  twentu^^fU^  year ;  hut  mxfM  of 

fi«wwart7v  ^    itm'^dkejbr  the  eniri^  df  dkiigid/ur  «ta^^ 

cu'^^*  /   '^^'^^^g 'fAa^ a salS a^d il^iigndkian  to aitoiJ^r j 

'n^sKip  eartying  on  the  Mm^bi&tnesi^an^. 

iin^  the  saniejifm  03  the  of d  c6ii%fiany^  ihe 

'  Jfbuncl  l^id  the  tands  were  in  rion-eniryy  imd  tktdl^^ 

neib  cdthpdny  wde  not  enticed  to  an  entry ^  eflosj^im 

pttiment  of  the  eompoeiiiqn  of  JL.500.    ' 


7 


In  1794,  Lord  Cathcart  granted  a  feu'  of  a  f^tsao* 
portion  of  the  Barony  qf  SaucWe  to  ^fr  Jl  H.  &sa-., 
mayor  and  others,  partners  carrying  on  l>iisiness  us- 
di?r  the  firm  of  the  Devon  Company,  for  the  purpow^ 
of  making  and  manufactiiring  of  iron.  By  this  feurcop- 
trac^,  the  land  was  disponed  in  fei\-farni  iq  ilie  pr^ 


nal  grantees,  their  heirs  and  assignees,  and  il^el^eiis 

r  of. 


and  assignees  of  each  of  them,  for  a  feu-rfuiy  <__ 
1 2s.  5d.     The  vassals  were  prohibited  from  seVh^ 
sah-feuing,  and  from  usin^  the  lands  for  ianjotW' 
purpose  than  that  of  erecting  an  iron  foundry  juid/ 
other  buildings  thereon,  necessary  for  carrying  on  ttc^ 
ivorks  ;  and  it  wsis  provided  that  the  vassals  and  *  tiw| 

*  foresaids  should  pay  to  the  superior,  at  the  t^m  a( 

*  'Whitsunday  1818,  and  every  twenty-fifth  year  thccB* 

*  sifter;  the  double  of  the  foresaid  feu-duty,  in  name 

*  and  place  of  the  composition  ef  the  entry  of  hen  ^ 
^  br^the  entry  of  singular  successors,  m  the  share  or' 
^  shares  of  any  of  the  said  parties  in  the  said  feu,  wfiS* 

*  it  *iiriiaiiAs  With  the  company  as  such.  But  incaav* 
'  ^dtwith^tanding  the  declaration  above  Written  ^igaxn^ 
^  selling,  the  said  ^.  H.  Casaniayor,  &^  or  thei^  hdbo, 
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trfcen  on  this  ie^-Chart^r.  jn^fatpw,  of^Ue^^s-     -r*m-t.. 

^ta<1^80p,  t^e  partners  of  thja  Coiwp^py  cj^^tare^^^ijto 
a  mii^ut^  >of  sale^.  and  aftervrar(j(s  granted  a  .disposjltion 
ana  assignation  of  th^  lands  contained  in  the  fen,  to- 
gethei^  with  the.who^  iron  works  erected  hjf  the  Pe- 
von  Company,  in  favour  of  William  Hawkd  a&d  others,' 
wI|o  formed  a  liew  (ouipany  under  the  firm  of  ihe^t 
fie^on  iron.  Co^ip^ny^  to  carry  on  the  business  of  ajot. 
iron  manufactory.  .     . 

jVo  consept  was  given  by  the  superior  to  this  aliena- 


Uon/ 


JJird  Cathcart  afterwards  conveyed  the  Barony  of, 
Saftlife,  including  the  right  to  the  superiority  pf  this,, 
fe^,  to  the  pursuer,  whO|  in  1826,  raised  ^n  action  qf 
'  lection  Icnci  declarator  of  nourcntry  against  the  pftrt-- 
''  Bmi'olf  the  new  company,  concluding  foi*  k  dupUcand. 
<^me  feu-duty  due  in  1818;  and  that  it  should  be. 
^  fovi^'d  that  the  lands  were  in  non-entry,  and  that  they 
•  were  bound  to  enter  as  singular  successors,  and  to  pay. 
'  tt|e  composition  of  L.500,  due  upon  the  entry  of  pur-* 
'  (lasers  from  th^  original  vdssals. 

The  defenders  resisted  this  conclusion,  oil  the  grpuud 
r  t&at  they  were  entitled  to  be  entered  as  the  repre|ste;n- 
r  tduves  and  successors  of  the  original  compapyi  aad  a? 
',  toi;itinuing  to  use  the  ground  for  the  purposes  of  ap 
{'  irim  work,  on  the  same  term's  as  the  original  company, 
[i  for  a  duplicand  of  the  feu-duty  at  the.y^^r  ISIB^  ft^ 
'i  cwy  fwenfy-fiflh  year  thereafter*    .  ^.     .   n  >. 

>  ''hie  Lord. Ordinary  •,  Sustaiqed  thp  d^gnq^  fWiJfinr 
J  '  ^  they  relate  to  the  pursuer^  demand  ^pr.^  ^^^^^ 
t  '  'j^ywi^^  ia.th(5  Jm^j^^si^ 

^   '  assoilzied  the  defenders'from  tnat  conclusion  accord- 
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flaw  It  Gmj,      Hmpleaded^L  Timt  Uke  eFtfit  hadtottttHred^Tfcjrtiid 
-*-'      tratisacfion  la  1300; .  whioh}  wtts  tshtemphltd;  4m| 

ctolTif*^'    pr<Ai*»ted  in  tbe  feu^coalract,  ?of  n  total  sakvi 

alienation  madeliy  the  orij^nal- vassals  to  a^netrOwi- 

p^nyy  cariymg  on  Jmainais  under  a  different  fiqii,' 

and  in  no  respect  repiwsenting  the  cMigmal  jtsttiKti 

ship ;  and  that  the  superior  wa8»  therrfoK^j  catiM 

to  daim  from  them  the  compositkn^lipalatediiitlfe 

feu^harter,  in  the  event  of  a  sale.    It  was  baaskM 

atid  unnecessary  to  inquire  i&t^  the  motives  vMk' 

had  induced  Lord  Cathcart  to  allow  assignatioasilltl 

be  made  by  individual  partners  of  the  old  Company, 

\>pithout  paying  a  composition,  at  the  same,  tiineilat 

he  prohibited  a  sale  or  alienation  by  att'  the^iBilDiM^ 

at  once.  The  terms  of  the  contract  being  quite'Cixyieii;^ 

the  superior  is  entitled  to  insist  on  his  rigbt^ '  (  Vi  i'^ 

II.  That  the  clause  in  the  feu-contsacf^^'by  iwMr? 

the  entry  of  heirs  and  singular  auccesors  ntthi  iri* 

ginal  vassals  was  taxed  at  a  duplicand  (tf  the  feu^iff 

every  twenty*fifth  year,  being  personal  taAe^rigM 

Vassals,  was  now  extinguished  by  the  sale  to  the  lev 

Company ;  and  that,  on  the  death  of  any  futare  vsssi, 

a  new  entry  would  be  exigible,  and  a  duplicand  df^ 

feu-Auty  iti  the  case  of  an  heir,  or  a  compasifi(m'^^ 

L.500  for  a  singular  successor,  and  so  proportiofiisilf 

for  any  lesser  part  or  parts  of  the  land.  . 

The  defenders  atiswered — That  so longasthelandt; 
contipue.  to  he  occupied  by  an  Iron  Compraiy^  aodcK 
clusively  employed  for  the  purposes  of  this  tgaki  tfe>' 
superior  was  not  entitled  to  demand'  the  €ompio^ 
tion  of  L.5O0^  whidi  was  stipulated  Only  in  tftiet^ 
enforce  the  prohibition  atgaina*  selling  bt'&ibSemf 
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(kft  isBds  ibf  cftjierrpiivposes  tiiati  thMe  oBwt  iron^^^^^^ 
foundry,  which  the  granter  of  the  fen  wished  to  esta^j^nd  of  Misuse 
bHtb'0n  bfe  estate.  ■'  That  the  superior  had  toBtein^^^l^'*^'*^^ 

]plated^  and  provided  for  the  dvent  of  one  or  all  of  the      

driginal  partners  of  the  iron  company  being  changed,  c^w^  ^* 
bf  granting  the  £eu  to  them  and  their  assignees,  and 
^tiinilating  that  the  estry  aS  heirs  or  singular  succes-- 
soEBi  should  be  taxed  at  a  duplicand  of  the  feu-duty 
dnary  twenty-fifth  year;  and  that  it  was  only  in  the 
wrfentjof'tfaa  manufacture  being  given  up,  and  the 
littbused  for  other  purposes,  that  the  lingular  sue^ 
timim  in'  the  feu  were  to  pay  a  composition  of 
h£OSL 

.;"»,],.    ■   '  ■ 

iiThe  Judges  were  of  opinion  that  the  sale  and  assig-f 

ttiianiiqadd  by  the  old  company  to  the  new  was  a 

8fJe)ii|ilie)a(iiqiUQng'of  the  feu-contract,  which  provid-» 

ed  for  paymiint:  of  the  .composition  of  L.500  for  the 

.  eittfr|h0f  pdrchHseM.  They,  therefore,  *  Found  that  the 

*  Jwdaw^re^in  non-entry,  and  that  the  defenders 
*'J9nt1»'m)t  entitled  to  be  entered  as  vassals,  except 

*  -upon  payment  of  the  composition  of  L.500 ;  and  re* 
'  milted  to  the  Lord  Ordinary  to  proceed  farther  in 
'  tile  cause.' 

jl^ard  Glenlee^'^l  nnderBtood  that  the  interlocutor  of  the 
I^d  Qrdixiary  was  only  intended  to  apply  to  the  demand,  of 
'  tl^.jDiipiier  for  pajrment  of  the  composition  of  L.500  ante 
ottfmo,  before  it  was  found  whether  the  lands  were  in  non- 
entry  or  not ;  and,  in  that  point  of  view,  I  had  no  objection  to 
it  But,  as  we  have  ordered  cases  upon  the  whole  cause,  oui^ 
itfhclocutor  brings  the  whole  merits  before  us ;  and  we,  there- 
five,  atB  now  called  upon  to  consider  the  question  upon  the  titles 
eCjibe  parties.  I  coafess  I  ^ee  no  ground  for  holding  that  the 
<Ufpadim  fljre  ^atitibod  to  hold  the  ground  as  the  successors  of 
^  ^Pfffi^  pe^ipera  of  the  Bisvon  Compaay.  Thej  isay  that 
^%^f}|'ffRif'9^i^^^r''^^^^^  eonqpaay:  fi>r  the  ikiaou&u)- 


giO  DECI9R>NS'  O*'  ^*tt»  «UL  t«. 


Karl  6r  Al^oB.  ^^^  aBsign^es  of  the*  mdividual  '|>ilHsi€n  #lwiyfmcfftri  fM> 
fL^v.Gnij,  jpanv  Ht  the  tim^  trhen  the  feti  '^j^^mitdA.v  if^.«lb^f* 
^  ^._  really  the  state  of  matters;  1  fehmiljl  agree  that  fliMiiimb 
jvb^.£ii/ry.  iion-entiy ;  for  ^e  fett-eharter  pMnly  codkfcmpIiiliiBA^iiiifiB 
^'^•***^  iakiiig^  place  m  tie  partners  tjf  tfie  origiika!  (ObMjI^aiiy,  vad  Ji^ 

vides  that  the  agsjgiieed  shaH  t^  ^sntcfrM'^ifhoitt  tfrf  mWW^ 
jpositiori.  It' may  he  very  tnie  that  erery  diaage^  *  t  lii^ 
j>artner  may  mak^  a  tiev^  cfHsltpM['  til  aotte  te^^«(9»/lNf'iMi 
regards  it&  tratisai5ti<ytiB  mth  fli«  Unmid  V  hot  i^a#i»Aaftfc 
plain  that  there  is  the  greatest  pda^Ue  dietiiiMJiM  lUHk^Btt^ 
change  (rffhe  individual  paltners  gradiiftl^,%3r*Me-^l|Mll| 
of  his  £are  stt  one  time  and  another  aftmeaHl^  lASk  lb 
company  continues  all  along  to  carry  oil  busiii^ss  iln^^ 
old  firm  as  before,  and  a  change  like  the  T^tea^ni,  #Mt'1b 
whole  partners  together  sell  the  whole  stock  df'tBk  m1^^^ 
a  new  partnership,  who  commence  ba^ne^tinii^fte  i^-ht 
a  siti[iilar  firm.  In  the  former  case,  itii'Me  a  AT^'lii  4M 
the  k^I  and  all  life  planlc^  nmy  he  di&iiged  if  ^fflllbftt^tti, 
and  wKlch  is  nevertlfel^ss  held  to  be  the  ssime^iBj^f  RMc 
latter  is  as  if  she  had  foundeML  ftlttigether,  adlF  >i  ii^  ^ 
had  been  built,  and  caSed'  by  the  same  uanfei.  *  l4ie^l(^iBi 
as  to  what  effect  a  change  of  a  single  partner  VMdA'] 


the  identity  of  the  company,  in  questions  witti  lU^.pamVii 
not  i>etore  us ;  but  I  think  the  clause  in  tiie  feu-chat^  fa^ttf- 
ficienily  distinct  to  distinguisli  tKem'in  a  quesHoh  #Ml  8*4: 
perior ;  and  it  is  not  denied  that  the  new  covapknfiAallkl 
the  disposition  from  the  old  without  ofctalmng'  tSfe  «^pitt*V 
consent.  '  If  the  farids  af e  in  non-entry,  there  is  very  BWi-V- 
casi^n  lo  conside']^  the  effect  of  the  prohibition  fo  s^,  MMe; 
unless  'the  claim  for  noti-^ntry  is  ^presdy  pi^a  £p;  ifctl  Mlir' 
position  due  for  a  singular  succei^r  will  be  dae  bi^Jtitd 
6{  a  sale ;  and  if  it  had  not  been  taxed  at  L.5Cflf,  &e  iuMnor 
would  hav^  b^eh  Entitled  to  dei^and  a  luH  yea/s  rtnt "  Me- 
iher  he  would  haVe  g(rf  more  m  tiSfe  view  tfaSA  Ite  *o#  J**« 
not,  is  of  no  consl^qu^ence,  as  the  ttoh-2entf)^  is'^taMlif  E^ 
whicii,;I  thlnK,  must  to  paid  l^th^'SsRdtdcA'^kpfla^wt 


lord  Pihnm^  coiAnirrea:    Sdrae  df 'th^'^ttoMriilikVto- 
eo&tract  tte  certainly  not  dra#ii'  wttt  wrlawelt'jpMifiMi  " 


,    MWrtjip  li^tjfirfiim^^  fiip^WW  a^d  vawd  i^boipit  tbcr.cpmpos^ipn 

;  i«<W^,^)|er:«h%r«et^4  and  ^  onlyquestion  is^  jFteH^r  th^y 

f  s^M^MH  ^t^WSV^im  "^^^  u  due  for  tihe.^Qtry  qf  pne 

f  yiiW^<lfc"WgHlir,tiiCQ?ip^  as  weH  aa  for  hein,  of  i^  duplicand 

I  f»lf  Mll^tdn^i^iaBiy  twirei^lgr-fifth  yev,  or  whether  thejr  are 

•iPWif'^i9^>^  X^^KX)  vhich  wa»  stipulated  for  another  de- 

slfrigtjhfn  of  wigifhir  sncooBBora.    Now,  we  must  observe  that 

L  o^^^K  gl^antM  to  the  partners  of  the  ori^nal  company,  and 

^  T^il^^imn  and  ^Wgnees ;  md»  as  the  Company  wi|s  established 

.  ijtjlf^  l^rTJm  \o  ^otablish  a  permaowt  maaufiicture  of  iron,  in- 

,  r^iiHlM^i^lWW^^^  payable  upon  the  entry  of  each  heir  or 

MMfV^/f^i^Aj.  c^  theparto^rst  it  was  thou^t  better  to  pro- 

^  yjg^  ^^*  S^^ltMP  jpayment)  erery  twenty-five  years,  of  a  dupli- 

,  oAMljjI^Jti^  fea4uty.     In  this  c^ise  there  is  no  distinction  be- 

lu^fRni^Hia  heirs  and  assignees  of  the  original  partners.     l*he 

'  fti^lifRnflty  lies  in  this — ^If  eacli  original  partner  had  assigned 

Aiff^lm  sbare  in  his  turn,  so  that,  at  last,  the  whole  might 

'  .u^n  |(^  changed,  the  high  composition  now  demanded  would 

MKI^^jf^J^eeia  due«    It  is  strange^  therefore,  tibiat  such  a  differ- 

fe -jfPfff^ fbrniW  be  mad^  by.allthe  partners  having  made  the  as- 

o^W^oi^  lit  i9xice.     Nevertheless,  I  think  that  such  are  the 

t4MnW<>f  ti^^  ^Qutract ;  and,  as  it  is  expres^y  aveired,  and  not 

•sitoMf!^  ^^^  ^^  superior  did  not  consent  to  thia  sale^  I  think 

i^opq^Qc^o^ofL.SOO  must  be  paid.  .  ^ 

Ton^jM^.-.iAn^,  Jnstie^Clerk. — ^I  have  arrived  at  a  decided 

.^|||uofi^i^y(U^,^fees  with  that  of  your  Lordships!    It  Is  ma. 

•Jo^iw^  ^'^f^^^J^^ftp  ^^  w:Wbt  lie  feu  is.giv^  to  tfie  p^ut- 

.(«Wa  ^.  lM.i;^%Wl!s^!?W^y>  ,*"^*>.vn9  doubt, ^afao  to , their 

the  feu^iuty  every  twenty-fifth  year  for  tihiem,  their  Heirs, ^^d 
«*«>«  mSfmmi'  #^.^HP  »%  *5F^;^f.v^y  ipt^e  aaid 

8.P 
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f» M>> lgy« pany  assadk.'    TluHAfQ^ ittboo^^iioiMDl^  ttfr^iiidiylU 

^^/j^pwfteerw^ c?it|tM to  fw^ IfiA «M«^4o a  staagci^  }9lAe 

ietd  0.  Ofj.  feu  waa  alivaj^  to  ranaiii  with  Ibe  eotf^paoj  as  siieb*  J^PPMd' 

*^  ^^^^^      ^,  That  the  auperior  idiislxlc^^  ai|d  ^fridied  to  pri>bilHl  a  jWil 

Noii^eiury.      ^®  ^j  the  Company ;  and,  thirdly j  tliat  be  was  denrpafl  to 

ClflNWfc  secure  the  continuance  of  the  Iron  foundry  and  woiks  on  tb 

feu.    Keeping  all  these  ijun^  in  view,  ire  ha^e  next  €»  eoi- 

idder  the  clause  whi^  has  ghren  ffae'  to  ffie  ptfescnt  qneBtMSf 

by  which  the  superior  taxes  the  eonperiti^Mi  t&  be  paU  ftr  dw 

^try  of  a  purchaser  at  L.500.    I  am  decidedly  of  qMnioii,  h 

the  fine  places  that  iUft  was  a  legal  stipolalv^ 

to  the  total  sale  which  has  been  made  by  4fae  paiterarfAe 

old  Company  to  the  new,  I  am  alsor  dbar  Aat  the  laadfi  v» 

now  in  non-entry,  and  that  the  composition  of  L  J500  ii  dw. 

Lord  Ordinary,  Newton.  Act  /.  A.  liurny,  Curm 

Alt.  S.  More:       James  £.  Mitchdl  tt^  /;  7&ti,  j^ 
Agenls.  F.Ckrk.  ^    .; 


FIRST  DIFISIOJfT. 

No.  CXXXI.  26  J%  im 

M^NTOSH 

against 

U'ANBREW. 

.T&AKSF£RENC£.-^^  summons  which  Aas  tee*  M* 
cuted  against  a  defender  who  die»  htfore  the  Ay  f^ 
compearance,  inay  he  trantferred  against  Ms  kfff 
by  an  drdinari/sunrnoneoftran^fkr^nce.  ' ' 


M'iNtOSH 

drew,  and 


raised"  an  iacUon-hgainst  0eorge  itM^ 
J^ohn  M' Andrew,  lif&l  son,  for  payment 
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^-'i«te)tlnMns  %Bli  ^:86cttted  agidtuM  tbein^  and  tt  lur-jg^ntosh «. 
-'  restincht  used  on  the  dependen(^:  Pettdiag  the  mi^*^^]]^' 
'^'  }iucue,  howeVe]^,  imd  of  coarse  before  the  action  was  ^vnf^fmiictf. 

calledi  in  Coiirtj  George  M* Andrew,  the  father,  died, 
'/and  a  summons  of  transference  Was  executed  against 

the  son»  as  his  representative,  and  as  liable  passive 
...f^r  bis  share  of  the  debt. 

>  ^  it  wat  ^iffeetetU^THiBt  the  summons  of  transference  * 

nras  incompetent,  lii  respect  that  the  summons  bad 

'^  never  been  called  in  Court.  It  waft  only  by  such  call- 
ing that  the  summons  became  a  judicial  process ;  and, 
until  then,  there  was  nothing  which  could  competent^ 

t^\)^  be^. transferred  against  the  representatives  of  the 
deceased  defender.  It  was  said  that  the  calling  in 
C^urt  ought  to  make  no  difference  in  this  question^ 
and  that  it  was  by  the  execution  of  the  summons  that 
the  competency  was  to  be  ascertained  ;  and  if  the  Court 
were  now  legislating  on  the  subject,  it  might  be  very 
jftopex  to  declare  this*  But,  according  to  the  ordinary 
form  of  procedure,  the  jiractice  was  fixed  ;  and  there 
was  no  direct  authority  or  precedent  for  holding  that 
an  action  could  be  transferred  against  the  representa^ 
lives  of  a  defender,  unless  it  had  been  called  in  Court* 
The  absence  of  all  such  direct  authority  proved  strong- 
ly>  that  this  was  not  considered  a  competent  procedure, 
for  hundreds  of  instances  must  have  occurred  where 
the  defenders  in  actions  must  have  died  before  the  sum- 
mons against  them  had  been  called  in  Court ;  and  if  a 

'  transference,  in  such  circumstances,  had  been  consider- 
ed competent,  many  instances  of  them  woUld  have  oc- 
curred. Accordingly,  there  was  not  one  Form  of  Pro- 
9e9a  which  did  not,  by  analogy  at  least,  consider  the 
calling  of  the  cause  in  Court  as  necessary  to  render 
the  transference  competent.     It  was  only  a  process 

3P  2 


914  BBcasioNO  oF>rms      Doi  m. 

M'Aadtwb  1/.  and  agreeably  to  tihe  dedaion  in  the  case  of  Bon  v, 

&{)rle9»  4Aie  «fm8*  iite^  i«M(deMd^  pt^&ce^1>y'  bbhig  c^ 
kd iii:€otirt; '    •  '•'■-•'    ■"!  '    ■  ■'  -  •"        *■"■'-    '  '  '  ■' 

It  was  MXWered-^That^  with  respect  to  any  direct 
attCboMf  on:  the  pointy  both  parties  were  on  ine  ss^e 
footi^gytbere  being  none  referred  tobjthe  4fsfeni^ei:.^ 
establish  the  necessity  of  a  calling  in  Court»  £ar  aotfipH 
rising  a  summons  of  transference.    On  pddc^le,  aid 
by  analogy,  there  appeared  to  be oofoundEticmlbr Jthei 
distinction  laid  down  by  the  defiender.  -The  xMtteot  A 
party  executed  a  summons  against  a  defender^  thisr^'vtf 
a  commeneement  of  an  action,  although  it  might  iiGt'Vi 
what  was  technically  caUed  a  process  ;  and  the  ^ues^, 
tion  was,  whether  such  an  action  could  not  compe^nt- 
ly  be  transferred  against  the  representaiires  of  IJbie  djCf 
fender.  No  reason  or  principle  could  be  pointed  out  wig. 
it  should  not ;  and  it  wotdd  be  attended  with  .aeiioiii 
effects  if  such  a  doctrine  were  to  be  estabUshed;:  -  Ite 
execution  of  a  suounona  was  attended  with  impoiftaAl' 
coasequanees  to  the  pursuer ;  and  great  incoAtcni^ 
and  hardship  woiuld  follow  ff  the  whole  proceedii^ 
were  to  fall  to  the  ground  by  the  death  of  any  of  ike; 
parties  previous  .to  the  calling  of  the  cause  in  Coiui\ 
There  Was  no  direct  authority  for  this  ;  nor  was  tjiflt^, 
any  reason  for  holding  that  a  depending  pcocessfii 
Court  vf9if  necessary,  to  render  a,  tranaf^MUoeneeowy^' 
It  W9§  pf  .9ojHP3pMtf9iGa  that  iastanoes  had^  itot  bec^- 
polluted  ^opt '.of  trana&rencea  being  'telsed  befoft^' 
sumiBOMifcad  been  dalied  in  €bmt^1&t€  in^SttpfM^it 
use  of  Biiditfc  procedurtr ndt oiittirHiii} lilihe^^)^ 
ity  of  dis'es^utiui'  after  Mfiie  dmt}!^  (&^^ 


jorit^^of -tikses^utlUr  aft^r  sb^e  8iff£  l(fid  take^,P»^-' 
in  Court ;  iihdf'the  forms  of*  k  summons  of  transference 


m  y».      COURT  <)¥  sfiSBiaif .  dis 

i^tlin  JitDoki  of ^«^  being  ttouMaf^y  «fottt««  to'«»eM  '*:^^^^ 

■i  >■    ■       •*' 

.^The  JUord  Ordinwfjr  reported  tlw  pedal  to  the  CJitorO 
li^  l}idr  J^iorcUhipSy  lifter  bearixig  ^couwelifor  the 
partie^  and  ^fter  talcing  the  ea^se  to  an^MMltOQ^  iiBa<» 
nimously  repeUed  the  objection ;  found  thatthere^  wen 
termini  hahiles  for  a  transference ;  and  remitted  the 
Qttvm  to  the  Lard  Ordinary  to  Ftoceed  rHWwBwglyi  ' 

t/n4  9^oy  wd-^That»  aoooMng  to, the.  kwntf  SM» 
land,  the  pursuer  acquired  various  important  adyantages  bftba 
execution  of  a  summons  previous  to  the  calling  of  the  cause  ip. 
C&iH ;  wd  it  TTouid  be  attend^  with  serious  consequences. to 
j^atfties'if  a  trantference  were  not  competent  at  this  stage  of  the 
jtM^Aigs.  Bf  theex^cuticm  of  a  summons,  pres(»iption  was 
i^t#frFiipted»  and  the  sulrjeot  in  dispute  was  rendered  litigious ; 
sft|)d.,tber6  ^ppear^  to  be  no  reason  why  th^  action  might  notf. 
ll^.'ty^prfffTed  against  the  representatives  ofthedeoeaiKd  de» 
fender,  so  as  to  preserve  arrestments,  or  other  diligenoe,  whkh 
xnaj^' nave  been  used.  The  whole  dii&culty  was  created  bf  tlie 
use  of  the  word  process,  which  was  generally  af^plied  to  the 
pf(itee^mgs  iq  Cptpt,  and  by  confounding  summonses  of  wf^- 
eifiiig  ttnA  transference — ^botb  being,  for  the  most  part,  neces- 
saty  at  the  same  time,  although  they  were  competent  in  diffe- 
rent nrcumstanoes— a  wakening  bemg  only  competent  after 
cerlaia  judicial  proceedings  in  Courts  while,  accoiding  io  the 
aui^rity  of  ErMne  and  Lord  BufMon,  a  transfi^rence  wai 
competent  as  soon  as  the  summons  was  executed.  • 

Tjie  Lord  Presidmt  fiurther  oheerved— 7hat»  at  all  tifll^ 
after  a  summons  was  executed,  arrestment  was  conridqi^oQm* 
petent  as  upon  a  depending  action ;  Ersk  iii.  6,.  3».    7^a  ae*-. 
tkiik  might  then  be  said  to  be  begun,  and,  consequently,  was  a 
valid'grouAd  of  arrestment,    3y  the  word  process  was  meant . 
tfaepveeeedings  afiter  a  certain  progress  had  been  made  in  tbe .! 
adiQp;  .  JButf  it  was^a  depending  actimi  from  ike  iaMtefktMie ' 
signpnioi^y^  axaeu^.  against  the  defender.   •But^  p^o^ly 
q^ffldngv^re  vasno  sucji  legal  tarn  as  the  ftoULfreotm: 

Lord  GSlies  iQop^urred,  and  said  that  two  thipip  iWeni  tlear* 
JhiL  That  an  arrestment  mij^ht  l^  u^  cm. a  de^mljtfigao* 
tiolri  i^^injS,' «ecow^/y,  That  a  depending  a<ltio;i,n)ight  he  trans^ 
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M  Mny  laaQ.ferred  aipdnst  the  HfMtfmMiveB  of  a  cMnidfir.    But  iti 


Moii^toih^--  strai^ge  M  ^ay  tbal  what  ootsdtilM  tto  diq^Mfcod  «fi|tel 

TPanifmnp$.  ^^  ^ggmtedy  feut  ftat  the  ,«9l)i|ig  of  ^^/Q|f^^ ,^  JQoyp^  ,^ 
"  necaesaiy  ta  oosi^tnte  that  ^q^eiidence  Tj^hldbi  ifos  il^qi^^redj^ . 
ireuder  i(  traasference  cojo^teiit-   Bu(  there  a^>][>c;)rcd  to  te.no 
ground  for  this  distmction^  and  the  same  rule  ought  to  ajp^ty  ti!^ 
both.  -^:  . 

Xord  Craigle  also  concurred^  a^  obscd^  that  ibe^rt^Kr'ef ' 
die  sninmons  of  transfer^oe  in  IktMoBy  let  edit'  ]^;'S05y^^. 
pearet  to  apply  to  tlie  oflfe  MW  before  Ae  <3ooit 

Xrfird  C&rehowe,  Ofrdhiary,      Aet.  M^tihei^fBd;        J^t{  ff^t!^. 
bum. 


FIRST  DiriSION, 
Nb.  CXXXII.  86  ilfo;  itSOJ 

BAHBAftA  ROBERTSON  and  Her  Cuai&TOM . 
against 
ANN  NIVEN  AND  Her  Husband- 
Process. — ^TuTOR  AND  Curator. — ^Act  qt  Ssjxk-i 

RUNT,    IfiTH    NOVRICBRR  1825,    SECT.    IT^-^nfaA 

process  ofmidtiplepainding  raised  in  the  name  sf  m 
miner,  wiA  consent  otene  of  the  curators  by  mmtf; 
there  being  several  efthemy  three  ^luAcNto  wdretSi, 
be  a  quohm,  and  the  summons  being  imtinmleil(i 
her,  and  to  the  curator  who  was  named^^  wta^ 
Jbundnot  to  be  a  good  objection  to  the  snnmoas,  M 
That  it  did  not  bear  to  be  with  the  vmeentiift^ 
'  thecurators,  or  a  quorum;  and,  &%  Tkatialim»< 
tion'w0S  Hot  made  to  ths'isbole^^ofJoa  gminani:  ' : 


Jif^.^5%..       CQKBT  OF  S5J881QN-  917 

mit  aijlpeteted  huL  ii^,  J»4m  Jaiae.IUai»  .*Ai*  I{^ 
ofW^edt^Siaidwit^,  dUd  i»e^fi  <)tftiH%  to  b8  itutctffi  and^^'^''^  ^ 
GSEhitorB^  to  -Itis  dtogfater;  ^^^cddrfing  -ti^M  atij^  thwa^  (^trZZT 
alioajority  of  the  above  n^iiied  peirsons  acceptii^  atid  ^JJJ^  *^  ^^* 
Boirvlviiig  hiin,  ehoald  be  a  qu6him,  while  there  ete^^ifSederutu 
more  than  three  alive  who  accepted  the  office,  the  I825,  Sici,  17. 
flfidilaiie  BoMbeii^  alwatys  oo^,  and  sine  qua  non. 

Igx^iaAies  to  recover  p^jrment  of  a  bond  granted  by 
one  for  whoM  debta  it  was  alleged  that  the  noiinor» 
Barbara  Robertson,  waa  liable  as  his  representative, 
MtdNiven  and  her  husband  raised  a  process  of  mnl* 
tiplepoinding  in  her  name,  '  with  advice  and  consent 
^  of  John  Ross  of  Sandwich  Bank,  curator  of  the  said 
*  Barbara  Robertson ;'  and  of  this  action  intimation 
was  made  to  her  and  to  Mr  Roas, 

7V>.  tilisr  aetion  two  preliminary  objections  were 
stated  by  Miss  Ross  apd  the  remaining  curators,  who 
appeared  and  siated  themselves  as  parties  :-~l^.  That 
the  summona  of  multiplepoinding  was  not  regularly 
raised  in  the  name  of  the  proper  parties,  it  having 
been  raised  and  executed  in  the  name  of  Miss  Robert- 
809(1,  with  consent  of  John  Ross,  her  curator,  and  who 
was  only  ome  of  the  curators,  in  place  of  beiag  farqught 
in  bar  name^  with  the  consent  of  the  whole  of  the  cu-> 
latan^  or  a  quorum  of  them*  Supposing  a  multiide^ 
p^Bdii^  to  be  a  coQipetent  form  for  trying.  t)ie  vaUdi-* 
^.tf*tlM  debt*  and  theliability  of  vthe^  Domical  par* 
wm%  it#aa  neeeasery  that  the  same  fo«ind  djbould  be 
atermdjurvif  the  vinor  w^re  really,  instead  of  no* 
AUnaQy^  the  purauer  of  the  actipn  ;.and  .in  this  view 
it^'WiNdd^oiidoubt^dljr.  be  waesaary  that  t^e  iMimefi  of 
•11  the  curatofs  ahould  appear  as  consenting  to.  the 
^on.  On  the  other  hand,  if  the  minor  was  to  be 
considered  as  truly  a  defender,  it  was  equally  necea- 
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i8»;  *«;/.  17/  the  aict  6f  ^^ederutit,  T'ftH\Fttljr'^a»,  «liliSti^uh«d 
tha^  ihtinlati^  of  'a  mtiltiple^hidin^  ^^HMfld  b^^MMie 
'  to'tlfe  hbi&lnar  pitt^efti»'  %]^  beiti^M^0M  OH  hkiilfi 
'  U  hiesdenge^  dt  aims;  &  Ae'^^liieimiaiiMiit)^  ttr 
<  sarticrr^k^cii^,  aa  if  liid  w«i«  <HM  ^^lii^ddto4i*is^' 
thereby  reqtihing  iteit»  in  the  «tee^  df  «  wAiA^liMftili^ 
ti»n  iritist'be  oi^de  totiis  tuCora  and  ctarMiirs^  "tf  ^ 
as  idliimseif— wh^i'eas,  fiiidie  pl^es^  1kiStttlllSe;1l'«ttf 
dnly  made  to  oiie  of  tfcem.  '•    ^  ?*  '^^'^ 

It  was  answered^Ui,  lliat  %  Wsta'  not'iicMiiitaf 
that  the  guramons  should  bear  that  -ii' was  iasdttit^ 
with  the  concurrence  of  MMs  lUberC80fl%  ttttoi^ttt 
dtir^*tors ;  as^  on  the  one  hanA,  .thie  inatitiitiMi'^61^ 
summons  was  no  act  of  ber^,  but  wiEOi'truly^il^iMfet 
against  hier,  and  neither  required*  to  be  authorises  b]F 
them,  nor  admitted  of  being  to;  and  on^isMiMeir 
hand,^  although  the  iirbceeding  was  directed  agalDit 
her,  the  solemnity  which  the  law  reqmt^  tt>  Be  te*tf, 
in  a  regular  ti^tit>n  a^nst  Yninors;  was  Ai^er  w^ 
ctessary  noi*  competent.  The  8tuhm<na8  Mtotidaid^ 
tHrarrant'ibi*  charging  the ^li^mtifat  pursuer'  ie^a)^ 
Iti  couft^  tior^  cotdd'  a  ^tatititilie  served  itpit  UM^tt 
virtue  c^^it' V  and,  in  Tike  itttotaer,  an  arrest&ieaf  lil'Ai 
hands  of  a  minor  did  not  require  to  be  esecoted 
a^^ainst,  or  even' intimated  to  his  curiators.;  and  v^ 
marked  tiie  disti^ctio^  between  intimations' and  cm^ 
tions  >v;^.  tbi9f  that  alt)iough  the  Vf^^^^^ 
fectu^.,>a^^  not  serv^,.u^ 

dt^ltJAU.in  th^,.fw%oiiMiW{l?«wi^ 
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Himi(MSKi796^*  TJie/oUowing  c«9e8  ifere  dedde4iob^rt«>ii,Ac 
obi jAi/l  8« W  PTMlripl*  .Uirqub^  Pt  ^arclay,  6th  March  ^  ^.^^^^  ' 
16S9,  jDwrt^  f'Jfor.  840) ;  Burge^w^f^  pf  Qa^ew  v<proeeu. 

DMiwM  piirww; juid  in  4aing.  thiSk  it  was  npt  neces^ 
8«i«f  ^.  intiiivite  it  to  all  or  any  of  ber  cuxators.  Fop 
the-fid^iiii^ikiea.tliat  Uie  la-wreqxi^  in  citaUons  upon 
a]mffi0B9^  9^€re  ^ot  necevsary  to  render  intimations 
qffffjtiMU  ;  ;9nd  ia  tb^.pr^aeqt  in^nc^  all  tl^e  intiina- 
l^ifl^^i^^  FJiLicb  n^as.reqwred  by  tJbe  Aj:t  of  Sede- 
runt, 12  Nov.  1825,  sect.  17}  U9der  which  the  action 
was  raised,  and  which  did  not  require  intimation  to  be 
v^fl^jfl^,^^  i^ann/er  inrescribed  in  the  act  of  sederunt, 
Ui(Hly.;i82S«  Had  no  curators  appeared,  the  daimwts 
VOtfdf  before  taking  decree  in  their  favour,  have  ap^ 
p){f4  to  0)9  (?oust  to  appoint  a  curator  ad  litem ;  or,  if 
l^b^d.ii^eo.  stated  by  the  minor  herself,  or  by  the  cq- 
i^^r.  who  was  called|  that  she  had  other  curators  to 
vJjpm  th/e  action  fell  to  be  intimated,  they  mi^kt  havt; 
b^m  4:alled  <«»>  /TToc^^w ;  Fairnie  v.  Ayton^  20t^  Feb. 
11584,  Foln  Diet  (Mar.  2180) ;  Lockhart  v.  Ellis,  26th 
Hqy^  ^90,  Fount.  (Mar.  ^183).  9ut  this  procedure 
^a9,^n4t^:ed  up^ecfissa;tj,  and ,  the  objectipp  obviated 
la^MeoysiEquenpe  of  t^pse .  persons  liaying  yolif^tarily 
Sorof^  foTYTBfd,  fxki  entered  app^sance  iijii.thQ^irtioii, 
after  y^ldcih  there  was  no  occasion  to  call  then^  ., 

.  The  Lord  Ordinary  ordered  cases  upon  these  bbjec- 
tipns^  an&'tlie  |jord  Probationer  Fiillertpn  reported 
th'e'cas^  to  the  Court  (^d  F^^ 

^Hi3  I4^rd8lnp''p  opinibir  generally  was,  that  the  objectioi^s 
were 'wJbiikA^dL  xfvda  8Bjtp<)6in^  that  it  w«re  an  a'etiMi  truly 
SitdtMA  ^Idist  ^  UUtor  VMM;  6tie  ^ftwo  cbunes  iPUfghd  to 
kllHbedi1idipte9<xf?hati1)^aK    Eifterno^appeanmee Might 
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u  Maj  1889.  have  been  nuide  for  l^er,  if  not  oompeteally  ealkd  a  Csurt, 
-/r^7  ^  in  which  case  it  would  be  merely  a  decree  in  abeenee^  aai 
v.  Niven,  &c.  would  be  reducible  90  «Uf^;L^€f  .aj^peiMn)^  have  kea 

^— *  entered  in  her  name,  and  in  that  of  Mf  Roes^  uie  curator,  wlio 
Tuiortmd  Cu-  ^^  called^  and  an  jpbjection  m^t  have  been  seated  by  tbeoi 
^yy*'^^  that  the  minor  had  other  curators,  whom  it i^nefeenoyto 
\9th  JVbtwnitermake  parties  to  the  action ;  in  which  case,  although  it  ndglit 
tm,«Mi7.  pot,af1totiredeciii^infte6tee4tfOUgM8h«.'RaM 

(Mor.  2184)  be  regular  to  calltkaK  by  a  diEgence  oumfraoeM^ 
it  would  be  sufficient^jbrniirtlboilfc  |tfifi  3ftim  of  a  sq^dona. 
tary  summons,  to  intimate  thesununons  in  terms  of  the  act  of  b»- 
demnt .  But  as^  in  the  present  instance^  all  the  otti^r  cus^tp^^^ 
sist  themselves,  imd  enter  appearance  in  theactio^  hu JLori- 
ship  did  not  think  there  was  any  authority  for  hgldii^  mat  it 
was  competent  for  them  to  state  the  objection.  Itdia  Wi^ 
pear  to  be  a  fatal  objection  to  tiie  summons,  ijhitt'li  Wti^ 
bear  the  names  of  all  the  curators,  f'or  the  irftUtDfiWrf'tie 
action  was  not  an  act  of  her^s  requMng  (lie  Mth^tlftt  kir 
guardians ;  and  althougk  it  was  tiie  jict  irf  othar  paistiii  kaibi 
for  her  benefit,  in  as  nmch  as  its  objast.waa  io^  9d|tice#e^4P 
double  distress.  No  doubt,  no  valid  decree  couldx^\|bj|^ 
against  her  without  he^  guardians  being  parties ;  but  it  wm 
quite  eompetent  to  make  them  parties  after  the  action  cuae  jdo 
Court ;  but  this  was  now  rendered  unnecessary  by  thmjpov ' 
Bpns  sisting  themselves  as  parties,  and  entering  qppeahuito  u 
the  actiotL  ^ 


The  other  Ji$dge9  <^eun^. 


_  •> 


No  ^jucrgment,  hmrtter^  was  ^it<HKioed  at  thisdiite^ 
it  haTing  been  tstoted  bf  the  eoiuiB^l  fiM^  fiieimrsiife^ 
that  ^  baa  lat^jr  been  married,  and  that  ft  trtt* 
tlr^-efbte  ii<ii^e«iarf  td  ibat(e  her  Inisbeiid  a  fffeiff  tt  • 
theactfott. 

^Ai  Coi^sb^,  therefore,  sfarted  prooeaa ;  hut  uttt 
the  cause  canae  agdn  to  be  advifiied^lheyMpenedte 

obje(^tibn,  and  found  exp^dse^  d^e. 

•     ■.  •  .  ...  .T-V 

LcrA  Meadoniankj  Ordinary*       .  For  Miss  Robertsan  lai 

her  Cumton,  Jardine.     Walter  Dicksotiy  W.  S.  Agent. 

For  Mrs  Niven  and  Others,   Sol.^Gen.  (Hope)  Mm^ 

shgtt.         Thomas  Kankine^  Agents        S^  Clcrfc. 

■      ^  C. 
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[»vf  •• 


FIRST  mrisioisr: 


•";  ^'Z  .  •!  (»'». 


tccxxxiri. '      ''  %tkayim:' 

ARCHIBALD  CAMPBELLS  TEUSTBES        / 
agaiut 
JAMBS  THOMSON. 

siMfeEtv. — ^MtTTUAL  Contract.— iMPtitBCoNtoi- 
'f!fe^N.-^/ii  tf  contract  of  copartnery^  whete  there  is 
jui^' special  agreement  as  to  the  respective  shares 
,jSffi!^eoch  party  is  to  hate^  equality  qf  shares  is  to 
.,fff  presumed ;  and  this  presumption  held  to  appl^ 
\U  ihe<BS0.^  u  clefk  to  a  writer  (p  the  signet,  who 
uimd  heem^  assumed  as  a  partner  by  his  emploj^^ 
^  a  fuestian  between  hie  reprefentaiives  and  the 

In' the  year  179d,  the  late  Mr  Archibald  Campbell,' 
w)m>  had  served  Ills  apprenticeship  to  a  writer  to  the 
dgnet,  entered  the  office  of  the  defender  as  a  clerk. 
He  remained  in  the  office  in  this  situation,  until  the 
year  1818 ;  and,  during  the  latter  years  of  this  period, 
he,|^  ihe  dilef  ra^nagemeat  of  the  busiAsss  of  the 
oflleeb  The  emoluments  he  rec^red  weod  the  ordinary 
piwfits  of  his  writings  as  a  elerlCf  as^dsnring  the  li^t 
few  f9w$  that  he  acted  as  a  clerks  e  salary  of  L^O  a 
year,  which  he  reoeiyed  from  one  of  the  d^fimder'^t 
cliffSto.  hk  ISlSf  however^  it  appears  thfitf  he  luul 
b^pdmiH^asapartner  in  the  business.  This  was 
held  to  be  chiefly  proved  by  the  following  Utter  of 
Mr  Thomson  to  his  clients,  the  tenants  of  Auchter- 
arter'r^'^&nd  jft  ^^a^  aldb  admitted  t^  the  defender  him* 
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^r^^.^^'8elf;   the  only  question  being  as  to  the  amoant  of 

tSSST    pet  ^Min  thfe8dIt^i*fl»-J'«'|?feK*iaf.^lW?:- 

■  ^^     '•!Ir.lw**g4ttcdTrteai*ntf'f6fe''iii^'ae''ptfeaek"-1^^ 

fSi»i  CmiC'  Mr  A.  Campbell,  W.  S.  to  coU^ 'iEhe  rlsd^tfyf  Im 

.  ':diBj|;»<  Be  wiU'  ^hew'iliy  comthission 'fi^^ 
'  jHononmliile  Basil  CocAtranb,  ani)-  hifj  #ill'  flMm\ 
'  you  iD^  receipts  and  dfschi^Tges  tbt  your  i^^  j». 
'  p^ment  being' mdde  to  Vlnf!.  "^^Wer  fra^tt^ 
^  tious  you  kAVe  wHh  bitA  ih  r^^tio^^^  t|K0  qsl^^ 
'  Auchteraitter,  I  sMlI  ratify^  atid^  ccMho^  ail^^^^^^^^ 
'  ivoeipt  fdr  any  pai'^  of  youi^  r^nt  6hfiU  l^'Wu^^ 

*  mine.  *  .      ^        . 

Mr  CaiApbell  died  iu  1829,  t^itKout'ad^  ietO^e 
of  accounts  having  been  made  with  the  d^^^,  | 
without,  its  appearing  from  the  books 'Ic<6i>ilfi^'^ 
copartnery,  or  by  the  indivldtial  pari^eifd)'^  wli^E  |»^'' 
portional  share  of  the  profits  eachliad  di^&^,"^r  i|^ 
eiitille^  to  draw,  •     •  ..••..-:.%',  -ui^^^ 

Mr  Campheli  had  left  n  general  trvM-^^spo^'tibn  m 
favour  of  the  pwsuers,  aiithoHsing  them  to  liquidafeao^f], 
distribute  hisfunds^aa  proi^ed^in  the  deed.  AS^yj^^ 
rious  attempta  at  a  settlement,  the  present  acQon  was 
brought  against  the  defender,  concluding  to  have  i^  fo^ 

*  that  the  sai^d  Archibald  Campbell  was  a  partder  o^tli^ 

*  defrnda:,  nt  least  l^o|3[i  and  since  the  1st  day  of  Jut^^.. 
'  uaty  18ia«  and  9s  such,  that  he  wbb  entitled  to  ^(, 
'  hatf€i€'the  ApoCito  and  emoluments  realiired  by  the' 

*  concern  fnwiithat  A^t^  down  to'  the  diss<duu|p^<^ 
'  ti»iHpriiienhi)p[l»7M|>€k|nipb«U^  death,  oA^ 

*  JiwluaigrlBaS.  A»d,more6V^,it'bl^toJ   ' 

'  m4  dsdiiMii»<  that  |;he  Mia  ArdifMll<Jf<!;kkJ^M,^ 
'  £9^1^  ito/&i£iir-<and  ^ei^tt(^|e^'^teD^<^^^^^ 
<  the  defender  iSr  the'.ch*gd*'««tt'*itti)gh1f^ililii'a  " 
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'^Ujie^jbj^  him  ot  the^^iftferfa  p*teiap{?«  iy^[nem^^^^^^\ 
a  clepljU,|trior  ^  jtl^pfS^  iHlrtiw»hlft^ft«POf^og7  te-c^iptK    ' 

rea^cjgq^b^^  by  pers^ws  af<  e|y|h^rit»Q»f  apd  4Bt«g|irit|r A     oj — -. 

SLjj^ril  ^131 8i  .Fitbjo^l; ,  any  :^i^  jcoftlr^cl  5 :  (but  i  He 
naiD^inejd  thai;  th?  verbal  .agrfefBeoft.B;a9«  ibatjMr 
[^nra^  wa^  to  \^  allQW^d.qn%4biffd  of  the  pcofita.qf 
t^e  to^ines^.  And»  with.  i:egai4.<o<bui  ad4M$wal  daim 
BSAc^rV,  h$in9i?t9dithat  it  was  a]^tQgetb0RiaQfoulub3d. 
.wf^'  some  proqeiittre,  the  JUord.  Qrdinairy  fimnd, 
'  l^at  this  case  must  be  remitted  to  the  Jury  Court; 
*  ia  <nrd^r.  that  issues^  exhauatipg  the  said  malted  fMj 

'  mP^^^^^  ^^^  ^^^^  ^^^  *^^^  determination.* 
.^^^pupuers  reclaimed ;  and^  at  theadvisiag^  some 

doa't^t  wi^.^^xpressiedas  to  thecompeteacy  of  aainteiv 

Icca^r  m  Ijbi^pe  t^ms. . 
'Tl^e  Court)  therefore,  remitted  the  case  to.  the  Lord     - 

(Minar^^  \^ith  power^to  bis  Lofdshjp  either  to  remit 

tl^' cause  to  th^  Jury  Courts  or  to  order  eaae^  wiAfa 

tbe^yiew  of  reporting  the  cause  to  the  Court* 
fhie  Lord.  Ordinary  ordered  cases. 

Pleaded  for  the  pursuers^-  . 

}:  Tbe  late  Mr  Campbell  was  entitled  to  an  ada«. 
quale  remuijieration  for  bis  .seryioes.as.8>dei-k;  und 
^b|8|plaim  was  not  settled  by  the  defeno^r^  aiid  (Uig*i 
*vg?4,by  Mr  Ctfttipbell,  prior  tojhtp  deathir.     .  - 

^,^lPh^,  pu.r8UjBr*i?;fdaim  iigar  Mr  C^pbfllfoisfanrp  ^: 
f  Wfjwr jubsequ^itf  to  X812,  ift  ctetrJy  ttndl  ftnmded 
^  !fRv.  The  faclj  q^jtbe  j?aiJtPfir8Wp}fetpr/»«d:«i^^ 
^  We.^efpflijpf ;  .^n^,./nji«fftAWhJp>i  equality  df  UianMr 
*^^  •fc/?fi^Js.pF^H»^  cpntrarytbaiawk  b^' 
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M  May  i^2^&iitlt\f$k€^iatAer  iSbk  hmAttt  ^MiplmeS/f  Ifir, 

;rrii.t«»  *     Hi9(|,  l^bttw/.  ^itfoK  l4^i5B9)  V  MWhitter  W^hrfttfe. 

5^^^   1828.    The  case  of  Peacock  t?.  Peacock,  Ca^^i 

^'^"'''^  ^**^aceordhig^  to  the  litii^'t^f  Bfl^and,  the  precise c^rf 
the  shared  of  the  cbpitttiiers^  in  tea  oMinary  jurf  "^ 
tiofa,  to  be  deterihihed  nixm  a*  celnples:  iritswdtik 
circumstances.  For  in  that  case  ^e  partfierBhipites 
denied  by  the  defehdant,  who  W^  the  fkthcrof  flie 
fdaintiff;  and  it  seemed  t6  hare  been  ^dni^^ 
It^hen  the  plaintiff  was  receired'as  a  partner^  ifiilis 
d^eed  that  the  proportion  which  lie  wte' to' "ifre 
was  to  be  a  matter  df  after  arrangment,i^^^^|^^ 
that  equality  could  not  have  been  intended;  i^^ 
this  arrangement  liever  took  place  ;  so  titet  IMJlPae 
Ifxistence  of  the  partnership,  aid  the '  prtfpWiiml 
share  which  each  was  to  have,  might  bei'*]b^^i^ 
comstanoed,  a  proper  question  for  It  jui^  to  <&^£d^£^ 
and  the  jury,  by  tbeii*  verdict,  fotind  that  A^'^a- 
tiff  was  entitled  to  a  fourth  share ;  but  wh^n  t|ii£  Jifae 
came  before  Ii6rd  Eldon,  in  the  Conrt  6t  (^tfek|',b 
'  Lordship  expressed  great  doubts  of  tfa^  Vetdicttffihtf 
jury,  fadding  that,  as  no  distinct  share  waS  ascertain- 
M  by  a  written  contract  between  the  pardei,  % 
must  of  nectesity  be  equ^  partners.  But  the  pbtles 
had  considered  themselves  bound  by  th6  tertficl 

Pieaded'iot  (he  defender — 1.  It  has  never  ten 
lield  thikt  a  clerks  in  the  circumstances  of  Mr  Cmf 
h^,  "wag  entitled  to  aliy  extra  allowance, 'unless  ttere 
'was' a' specific  agreement  to  that  €^ct.  Mr'CaihpKd 
was  r^trlaBy  ^aid  for  his  wf  ifings,  accounts  of  wlick 
were  made  out  by  himself;  while  no  charge  firfsaltfT 
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lift!  «y29i.j»dy«*^  fcy  :J"^»  "**  ^*^  '^»*'*  iBiy  ajkewa*  2oj<«^^ 
dpi^^  jfJFt  Ijy  hii%  ind^catiag  hi».opinvw  that  he  was  c,«pbdi«» 
;|[|lj^^  to^such  jOBvmneratiQpi  It  waf,th«i«for^  quite  T^rt^* 
{litpivfigiaDt  £oir  his  icpresentetiires-tobriag  fdnrward     ,' 

;  ,2.  As  the  chi^  evi4eiioe  4}f  the  eacistencs  of  the  part-  tract.    , 

r^fifi^p  rested  uppu  the  judicial  admission  of  the  de-/j^ 

[gndeXf.  that  admission  must  be  received  with  its  qua- 

l^^t^ons,  with  regltrd  to  the  amount  of  Mx  Campbell's 

^t^r^t^  riZi  that  he  was  to  have  one-third  of  the  pi*o- 

l^t^'of  .the  bu^ipiess.    But  even  if  it  were  held  to  be 

ft^^i^lslyd.  aliunde,  as  there  is  no  evidence  of  the  pro-" 

^^ongin  which  the  profits  were  to  be  drawn,  tbese 

^g^^jbe  determined  according  to  the  circumstances  oi^ 

I  jutd  according  to  tvhat  usually  takes  place  be^ 

^pafti^s  standing  in  the  relative  situation  of  the 

i!7^frlB^^i^^  MrCampbeUi    This  is  not  a  case  tof 

&S^M^iT^^  presumption  of  law  as  to  equality  of  shares 

,1^^^ 'applied.    liCgal  presumptions  arise  ex  eo  qtiod 

^m^m^pus  fit.     But  no  instance  can  be  shewn  in 

^j^mch  a  writer  to  the  signet,  possessed  of  abundtot 

^^1^1^  and  in  the  enjoyment  of  an  extensive  business^ 

^J^.l^nown  to  admit  a  clerk.  Without  captal,  all  at 

il^i^A  toan  equal  participation  of  his  profits.    It  is  im« 

ij^ible  to  maintain  that,  in  such  circumstaaceg,  the 

,,)9i(rties  are  contracting  upon  equal  terms.    The  opi- 

M^  of  Lord  Stair  and  of  Erskine  were  qualified  in 

tius  way,  that,  when  the  conttibutions  of  the  parties 

^e  equal,  their  interest  in  the  profits  must  be  under- 

jj^i?od  to  be  equal.    But  every  case  of  this  Mnd  must 

I^. decided  by  its  own  circumstances.    The. relative 

Qu^tion  of  die  parties  must  be  taken  into  consider- 

^pn ;  Bj^  it  is  a  proper  province  of  a  ju;ry  to  decide 

kiij^n^a  complex  view  of  the  whole,  what  ought  to  be 

tWJ^!S|>ectivesh        of  the  different  partners.    This 


'•,^*!^  I 

^^fter  what  had  passed  between  thenj.,      ,    .      Jvr 

.     The  L&rd  President  obsetred  (with  regard  fo|t«i 
jf)oint)— That,  if  the  action  had  beea  brought  by  Mr  i 
himself,  at  the  period  when  he  ceased  to  be  cl^rt. 
have  had  a  good  claim  for  an  additibna)  atlo^ranc^   ^ut 
had  afterwards  been  received  into  partnership  wiiK  tl^4'da 
efy  the  presumptldn  wai^,  that  he  had  Waived^  ad  ctaimf 
l^muneration  iii  oonsiderafion  of  the  ^dvantiage  he  d^ 
being  admitted  to  a  ahar^  of  the  business.     It  tfi|B  ^^lun] 
been  insisted  in,  the  defender^  Mr  TbomsoQ,  niight'ncit, 
admitted  him  into  partnership  at  all,  or  at  litask  ] 
him  a  smaller  share  on  account  of  i^  demand.    /  !!rA"w\" 
Lord  Bafgray  thought  that  the  jpursqer^a'  ^^^  JTO  .|^ 
funded  upon  both  points.     With  r^^rard  to  the  questioaar^ 
partneiy,  this  contract  might  be  formed,  as.  it  was  iP^UMTm. 
tent  instance,  riku^  ipsis  ei  facfis.  '  ft  it  had  apjwiuied  ML 
the  books  of  the  parfteia  that,  during  a  certain  period'of  t'' 
ihifd  part,  or  any  other  ceftaifi  poiliidii  of  the  profits  hadi 
aside  as  the  diare  of  Mf  Campbell,  this  circumstance  woni^l 
establidied  not  only  the  tact  of  partneiighip,  but  the  abarecf  5^ 
the  partners  were  to  have  respectively  in  &e  bustness.  BqLj|( 
the  absence  of  evidence  of  this  kind  (the  partnership  be^ff|||^ 
ted)  the  presumption,  in  such  a  case  as  the  present,  was,  ^^ 
shares  were  e<iual.  tn  certain  partnerships  where  an  dAmMJ^ 
money  by  the  partners  was  to  be  ^afen^ '  the  prM|i]|^fl|i 
tnight  be  (where  there  Was  no  express  stipulation^  tbiu  j|{j 
amotitit  of  t^e  shares  was  to  be  in  proportion  to  die  1900^  J^^ 
vflfnc^hy  each  {Partner.    But  the  present  was  ]not  ^^gir^^ 
ship  of  that  nature. '  It  waa  a  p>artnershi^  in  which  t^jM^ 
and  £lkQl  of  the  parties  was  of  as  much.import3nce  astfaeMbr 
tal  of  which  they  were  t)06sessad ;  and,.m  suchrca^e&.  JhoJO^ 
sumption  of  the  law  of  Scotland,  of  th^  civil  law^ann  flf.#ibf 
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cUn^  irihich  he  1^  4U9  ;etok  4ianiDg.the  nerHkl  Qce^iqiiii.  W^tbi^  ATtt/tto/  c^m*  ' 

TAe  J^iril  Preaitient  coh&jrtei  in  principle  in  What  hai'*«- 
fiOfa  from  lidrA  Balgray ;  but  the  difSenlty  wa8|  that  accor4ing 
'^e'pftti^ice  in  England^  as  it  appeared  from  the  case  of  Pea-' 
jtcM^  cases  were  determine4  by  a  Jntj,  ^hd  it  wasj^oe^ 
wHl  in  the  present  instance,  the  case  might,  if  it  were  car-r 
jAopeai  to  the  Jtonse  of  Lords^  he  remitted  back,  for  the 
le  of  Wng  sent  to  tfie  Jury  Court.  Except  for  that  cas^^. 
woiilJ(  lioid  that  it  was  quite  fixed  by  the  law  of 
'ftaty  in  the  absence  oi  any  express  stipulation^^ 
^'of  shares  was  presumed ;  the  time  and  talents  of  one 
ng1h'el4  in  law  to  be  equivalent  to  the  means  and  capi- 
bother. 
JLord  Craifffe  #as  of  ft  different  opinion,  fie  observed  that 
Bkw^ hro  questions  to  be  decided;  ^rst,  as  to  the  claim. 
tVVflaiKiQHQal  fees  while  Mr  Cain{)bell  acted  as  the  defende/s 
4H;''aiui,  aecandhf,  as  to  the  share  of  the  profits  which  h^ 
^K%|1$^0Q}V<5  after  being^  admitted  as  a  partner.  On  the  first 
Mmii^'^his  opinion  was  that,  as  Mr  Cainpbell  continued, 
^ip&j  siicces^ive  years,  to  receive  nothbg  more  than  the 
•Braw  for  his  writings,  this  practice  ought  to  he^ 

*iifaed  as  forming  the  contract  betH^een  the  parties ;  but,^ 
IJgWiB'  thw,  it  appeared  that,  during  the  latter  period  of  Mr] 
2PPMt*s 'service,  he  had  received  a  salary  of  iL.SOper  annum 
ffc  ^SA^  ^'the  defender'^s  clients,  with  other  collateral  cmola- 
^wK^  fe  addition,  he  might  have  had  in  view  the  more  im-. 
of  bang  admitted  to  a  participation  in  the  busi- 
ftii^  last  consideration  his  Lordship  gould  not  think 
'ti&'Kave  any  effect  on  the  supposed,  terms,  of  the  subse- 
ll^^ife^^t,  and  least  ofalltoform  a  ground  for  enlarg* 
^Bwaiar*  iJiTtlie  profits,  whicfi  he  was  to  receli^e  as  a  part- 
^^Tvi iti^'hmihsit  'In 'this  respect,  the  obrigations  of  the 
t'^wBi^lnSb'be  omstf^  hi  the  same  light  as  jif  one  of  them 
^^^^^A^^^lBiaA  retired  froih  the  business,  without  making  any 
agreement     The  second  question  was  attended  with 

S  Q 


2({^yfB24.  gfeaW  VGffidilty:     Hiw  Loi^Aip  did  notihiidt  it  wtolie  kir 

/77    .<3f  Scotldml  tbat  one  admitted  tur  a  partner,  or  cJktdnSiig  a  Aatf 

Tru^ees  v.   Jik  a  tmrtiMn/hip,  #as  BdC^d^ariljr  entitle t(>  an  ^iial^share tf  Oe 

Thomson.       profita.  If  HO  «pecial  agfeemettt  waa  ifiade,  itou^  t&ht  t  qnwi 

Societv.        '  ^^°  ^^  ^  J9n^  ^  decide,  depending  tTpotf  l&e  tirecnaaiaiioes  of  the 

MuiwiX  Coru  |i|uBie,  and  tbe  iiiuatibn  of  the  plurties,  andon  a  fbfi  c(MD«Men{(io& 

/i^/i«rf  ComH- of  t^e advantages  fegpecfively  derived fro^sucliaxiiiadociatiair? 

^'«'>-  taking  into  view,  on  the  one  hand,  the  useftOnesa  of  die  infiri- 

dual  who  was  to  he  received  aa  apartiier,  andon tift  oai0r,Air- 

amoluments  derited,  or  likely  to  be  dented,  by  idm  frM  i 

participation  in  the  hnsineas,     It  was  du^y  hy  the  deftnddr^i 

admission  ascertained  that  Mr  Campbell  was  to  litfre  iL'Aeai 

ict  an ;  and  that  admission  waa  qualified  by  Us  at^eraMi£|  'ftii 

it  was  only  to  the  extent  of  a  third  of  tde  profltSE.     It  lii^ 

he  remarked  too,  from  the  letter  in  Irhidr  1^  GaQBfirpMt#8^ 

by  the  defender,  described,  not  ad  partner^  but  as  aseistattlliiil 

partner,  that  it  was  not  intended  that  he  should  iM^h  an^ifU 

$hare  of  the  profits ;  and,  fbrther,  that  alliioci^;  Wtf  ptftUt 

eontinued  to  act  together  for  several  years,*  thel«  fid^il#^ 

pear,  either  in  liie  mutual  communications,  ir-bi  the'Witt^ 

and  account  kept  by  Mr  Campbell,  any  se^tettient  firiyiii  ifiSA 

H  could  be  inferred  that  he  considered  bimselF  €»itifflff'to# 

large  a  proportion  of  the  amount  of  the  profits.  *  ^  ''- 

Lord  Gillies  took  a  diJBTerent  view  of  the  caae,  ^ttAe&dliM 

concur  in  the  views  taken  by  Lord  Craigie.     It  was  trwiildit 

there  were  two  quesdoils  to  be  considered,  the  first  bdng  as  ti^ 

what  remuneration  Mr  Campbell  wa5  entitled  for  his  aervicespre- 

tiou6  to  his  being  admitted  into  partnership  with  the  defendar; 

but  this  question  could  not  be  entirely  separated  from  the  (Aa* 

liuring  this  period  he  had  in  a  great  measure  had  tte  whob 

management  of  Mr  Thomson^s  business,  and  particnlarly  (rf'ifi^ 

busine^  connected  with  the  Parliament^House ;  andhettydlt 

tint  roneiir  whh  Lord  Craigie  in  thinking  that  he  w»  Mt 

entitled  to  any  further  remuneration  for  his  trouble  in  tfaisi^ 

fipect,  than  the  trifling  profit  which  he  made  as  an  orSmtrf 

derk,  in  writing  and  extending  papers ;  tiiese  profit§^beiiii^k« 

than  liiey  w<^Id  otherwise  hate  b^est.  fronrtka  iery  dfoo^ 

stance  of  his  tima  beiag  QG^piol^ith  mop^  important  J)«|BI^ 

His  Lordship  9ould  »ot  J:ecpa«iie  j^.wftij^y.|i^til*a?jrf^^ 

that  he  was  to  ropeiye  no^oth^.iirjtj^pel^w/^r  h^^l^A^^  ,T^ 

came  the  transaction  with  ^egar^to  diepai^tii^nAi^;  and  irkt 

*ihc  change  which  was  pr^uced  i^  the  situation  of  tbe  partiw 


l»fr4f  *IW  t^lv>ld  that  Mr  C»mpbeU>ijJai»«%i^ 

^ffipPH^  a  plerk.we^  th^  dUct^lged  Jbjr  Um^^  ttuit  th^i:^  Trustees «. 

0^j^4ig^^]fi8tioii  was  ^  to  tjiie  extt^t  of  Mr^Canipbell'ai^'octe/^. 
^HiiQs  nndet  tite  coutrtd;  of  copartnery.     Bis  Lordelup  iel4  it  ^'^^  ^^' 
tahc^  proved,  independen%  <tf  tbea^oi^oa  of  tjie  dffepder^ /«ij^  C«a(/4. 
4ifrMr  CampbeD  wai  loadle ;Qk  ]^^  Tba^'"'''* 

4ifepd^^«  letter  proved  it  But  there  was  xio  evidence  of  what 
f fi^4nteiided  to.h^  ^4m  te^NMstiv^  shaeo^  of  ,the  partnens.  la 
^nJtWfce.crf  any.iespresa  stipulatioDy  which  was  not  dUfigi^ 
tlMifflM^  it^tfi}  c^if^ly  ir«%  thait  efiudity.o^.ahai^«faat|»ihe 
])gi|aQff4it-f^  ,th^  tliei;e  igypeared  to  be  no  necessity  to  reniil; 
))|iltjVyption  f^tb^  ilo  i^juij. ,  His  Lordship  suhsciribied  ea^ely 
tg^^«[i9|i^i<m  of  Lord  £ldon^  which  was  also  agreeable  to  the 
VSB^^.  of  our  law,  that  equality  of  shares  was  to  be.  pre* 
WM^,.,  9ut^  supposiiigihB  question  were  remitted  to  a  jury, 
^jdifficuAty  wotdd  not  be  removed ;  for  it  being  properly  a 
^Ifflfiw^  Iftur*  thie  jury  ir^4  1«  guided  by  the  dirpotims.of 

^hn  W^\^Pffr^  ffi  eaqpxieBS  stipulation  the  hw  presumed  ti^at 

ft^i^jiffii^  t|ie  partners  were  equal.     The  circunis^nce  of 

Ur  Campbell  being  described  by  .the  defender  in  his  letter  as 

jl^  fUfsistant  and  partner,  did  not  appear  to  his  Lordship  to  be  ' 

ff^fokj  importance.      It  was  a  mere  pleonasm,  and  could  not 

f0M  his  legal  rights  in  his  character  of  partner. 

..The  Lord  PreMeni  added,  that  the  difficulty  which  .he 

HM  feu  from  the  ease  of  Peacock  was  now  removed,  by  the 

1ffffi|nw>aiffyj-Aat  in  that  case  an  bsue  jva^  j^eoesaary  tq  ti^T. 

%|,^^w}i€«th0r  there  was  truly  any  partmsrslup ; .  but  ia  ^ 

Ifjeaf^instance  that  &ct  was  admitt^,  aqd, indeed  pfoyed 

^,^]h9  written  evidence ;  and  that  being  the.  case,  his  X^ifciU 

^p.W^  dearly  of  opinion  that  the  law  of  Scotlan4  presumed 

J^qiislity  of  rights  and  interests. 

X:JP^  Co^rt^  accordingly,  found, '  that  it  is  established 

«^  ))y  writtai  evidence,  that  a  copartnery  tvas  enters 

^into  in  Jaimafy"181»^  and^  that;-^itt  respect  oF  thit 

^TOpjdffneiy,  ttflpi^oiiis^  im'lh*  part  of  tftt 

^%t^Mh  CStfa*Berf  ftfu«t  *eiii'e^niM''to  -fiaVe  ^be^h* 

**1)^dWWk'Wtfil''a^^^^^  i* Tiirffter'fihd;  ttiht  the 

.vfe^S'^^i'o^'^^^^  ^^^^^  wa^^iabe  air^cqtial 


£xjMniinn.  fi  from  his^^^ebS ;  abA  keHdJ&dl  ^mlf  ho  nidcta  itfA 
'  dtoW  a  dii440iiAfbr>l;lie,balMC^*  Aibir  tfttsb  'Ml»< 
f^  tioii:'  Now.'tfte'vdiaeof  anyeedu^kf  to  tliercttSi: 
tor  is  just  the  ram  it  will  rodize  a&ft  pvti^ta^ 
pocket  If»  for  example^  the  cpeditor  mutt  lirk^  the 
subject  to  *8flie,  in  order  to  reafiise  life  SQCUtiiRfl^lttt 
necessary  expense  attending  this  ptomedb^  iiflufif 
Ik  diraiDiitibn  of  the  amoont  cat  raHxm  #f  tbenaoriEfbi 
smi[!e  the  power  of  i^e  am  ^he  ma4b  miiilh 
only  by  (he  creditor  disbursiiig  tke»  eag[>enlesi'  (^ 
supposing  ike  security  to  be  •  eonstitetfid:  (nrflTji 
subject  which  reqpiktd  MBStenfc '  eotia^  insaitfi 
Id  its  pres^vatioBy  it  aaems  impQ|8iblei:^idiqniii 
t^at  the  creditor  wooM  be  eotittedto'L^edoat^thi 
wm  thus  axpen^tod  from  the  'cBtimtttad.:«iftiii*'itf 
th^  Mcurity.  It  can  mflioe  no  difienoeeylint  lb 
expenses  incurred  in  making*  |sbe  s^eimiy  eflbdMl 
have  been  the  expenses  of  proceedjngs  at  lair  it  i 
conlipetition  with  another  party  deriving  right  fron 
the  granter  of  the  tecwity,i  and,  4a  yktiK'tlidre^ 
daimiiig-a  prelbrenoe.  Tke  actual  worth  ci  th^* 
ourityr  in' short,  is  to  the'c^editor^  not  its  gnptfOD- 
oeede,  but  its  nett  proceeds-^^that  is.  its  proreeih  sto 
deduothftg  tdi  beoe^tary  expenses. 

But  thu  subsegiieat  ^anob  of  the  fectiou  pvtt^  Ae 
question  beyond  all  doubt;  For  it  provide^  '  distiif 
s.any disfmte 6heliai!isf  about* the vtiae  ^^mAiw^. 
'.  cttritf  ,  tbe  orediter  ol9  ^msiUy  shall,  iqK>n  osA,  |Bt 
t  « i^alut  upidB  it,MUid  the'traMm,  withi  a  WBJa^UfJfit 
*  the  commissidnets,  sImiB  Hkmim^eMM  aptisu, otHher 
'    ^oE  tald%  lAftltssigtiitient  ft^^ 


,/ 


ViDMbror  fl-WeenrtogrfiiB  ci^  o£  it  *a  tji^i  cF^itoi:;^^^^J^ 

BnuMM)  Mlti(jfiMi««:tb^ectiiia  wsuH  of  the  cpmpe-^^^-^^;*- 
ili0iiL«il)k'JMU)Jr^r  fd  BD]»Je#  had  imt  a  viaufi  ou  their  ^'i'^'^fift  \ 
flMbdlgr  jl^At  eqpunji  tp^:ihM  whi^  it"  has  r^aiized^ '  un^ 
'  idtr  dadvctiott  ^fi  tiifi  iaw  isxpeo^s  nec^ssa^ly  iacur^ 
^-^ijfediin  iQiuiiitaiQing  the  pr^ferencis  of  (he  aaid  secu^ 
Siti^itf  %  18  obvious  that  the  trustee  covld  not  with 
|ApnQ^k'<»^w4th|Ml]r  benefit  to  the  creditors^  have 
^ValfA;tI|0'itooiiitety  of  tbia  deduction.  For,  if  he 
blfcayailed'Jhinsdf  i)f  the  option  of  the  statute,  and 
Mllibm  aoiugiimeiit  t«  the  necurity,  there  is  no  rea« 
iiO  foB'i  faettaving' that  he  could  have  rendered  it  ef« 
fecftaali  \tfthcntt  jGoilowing  M'Nair  of  Balvie  through. 
illTaaine  qmcse  of  Utiglition»  ud»  of  consequence, 
MtaifBrfaig^ithiiiJiaiiie  law.  expenses^  That  this  party^ 
«ite  tnoh^taih^eeted.  in  e^^pei^es  arose  entirely  froikk 
IheiiflHuUy  ?Qr  hwdship  9i  the  ease,  and  was  owiii|^ 
«iim*ii*pco|wr  litigation  ob  the  part  of  his  opponents, 
bM^myqM  have  happened  equally  with  the  trustee 
hiiaadtf,  oir  with  any  other  party.  But  every  deducv 
tknilwtnrii  wionldi  affect  the  value  of  a  security,  when 
ii^'ttttf  hands  of  the  toustee,  inust  be  allowed  aa  4. 
faodiiledaction  ia  ^question  with  the  holder*  For 
ifcwitavdf  is  not  the  policy  or  object  of  the  law,  and 
iltVoald  be  uttei^y  .ugainst  justice*  that  the; value  of 
a  security  should  be  estimated  upon  .different  principles 
iiUliifrh^da  of  the  creditor  ftodiHv  the  hrads. of  ithe 

.'DLIndqteBdeDtly  of  the  statute,  M^Nahr.MiA  Brun^ 
tip,(tiiideff  ^ir  Ji^tubte  hiwd  rad  dispo^liomi  in  se*^ 
/«riffd;ittre  entitled  toj^eiim  the^4ivjule«d:fqireftpQiD^^ 
ligito,tiieje«iMHises(j|i  ^itestttaa.  The  seemiHrnisiton^ 
4riyeA  ip;  tttmaon  form,  covering  thOiprineijKil  debt. 


']PMded  fijr  the  TruBte&-:|.  The  tnle  1aaaaiHi|^ 
the  enactment  is  that,  in  ail  cds^  wiid»^  tH^^g^lM' 
tiody  bf  crfeditors  ai'e  depriifed  >f  jpart  of' th^  tsoif- 
riipVs  funds,  by  lieagoti  of  a  pr^fe^bhi'  seittfi^/tt^ 
ai*e  entitied  to  have  the  ftiB  dmoutiit  oft  st^iecltfitj? 
tfedfucted  from  any  ranking  wHich'tlfe  hoMd?^(ffifw 
lifiake  as  a  personal  creditor  in  tbe  ge(|tt^^i^od;^ -lli? 
ttiBf  have  incurred  ex|ieK6e  iiT'liti^tSotf'WHfi'^ttrt 
parties  respecting  it,  and,  in  l^onse^nente,  ta^aj^iMUfliiNl 
derived  all  the  benefit  Axhii  it  which  Ire  ^^^iTlMii? 
done,  on  the  supposition  diiat  its  prefeceitc^l^itfti^ 
heeti  disputed  ;  but  still,  in  Valuing  thfe  secnrt^,  *« 
the  view  of  ranking  in  the  sequestration  tf  dainitfw 
creditor  not  covered  by  it,  what  the  trasteeliBi  "tett* 
to  look  to  eicllisivelyl&thei  amount  of  fliD^wit&drititf 
froiii  the ^^ersonal  tir6ditor»  in  yirttie  ofth^iefitfii^ 
|ii  the  prcfeeWf  idStarice,'  ft  Was  itnnidteriaf  tpUke-^ 
fetrtia^  t^edltofs"  whether  H^NaJr  tofl  iMiMr^ 
a^^i  6f  'fildii^ie  succeefiled  in  establishinj^  i  j^ti^ 
ence  to  the  balance  of  the  price  in  the  hands  of -itt 
trusted/  '^'They  had  no  concern  widi  the  litlgaifaD* 
^^d  ^BuldTh^lii  any  H«ray  be  hettefited^'l^  "wfiH^ 
5BVteii  if 'le^nseW  hdd  6^'  ftninft  tffte  BgihisTllfW* 
i)f  ^i^ali^sr  athd^hfe  told  Bfeeti  Uhrible 'ibyitil^y'Bf^ 


•S^tS'liig  pei-feonki  6redit^^^^^^^ 


^ic^ffffpftfflfk  .w^f  i^ra^«ak.  Jt  13  of  1^0  \ccw9sque9ceMdir*.  H»f 

qmivityiiaipul  ^omi^ked  only-  to.tjie  amn  m  «?«^p,x 
ei^H  l|^  ^l^|if|tfli^ed  d^  tliey  w«r£  eni^U9d»  aftisr. 
their  debt  was  thuficompletafy  ea^sfied,  by  the  with^. 
drawing  of  a  part  of  the  bankrupts  funds,  to  rank  for 
^-S^fSffW^  of  ih^  oampetition^  tsphidji  ipight  eq[wl, 
%W^i  S^>^^  ex<;^»  the  value  of  the  siecurity  itself  ? 
.^lai^pMsiUe  to  assimilate  the  law  expenses  in 
yif|^i<W:.t9  i^mS'Of, Reduction  attaching. to  the  nature 
i^tjj^.f^f^rity  itsjsl^,  and  whidi  certainly  must  be 
^ill^^  Jint9,TJk!:^  in-  estimathog  its  value-^uch  as  the 
^j^B^^.c^j^IUogJ^he  subject  of  the  security,  or  the 
^jffffge9ffftprf^VYijig  it,  or  keeping  it  in  repair.  The 
f/ij^fi/fqf^^fifdm  is  not  on  account  of  any  expense  or 
^H/igf  .  ftlJt^hii]^  necessarily  to  the  security,  but  is  truly 
9^^;^|aj^,<if  relief  on  account  of  a  misfortune  personal  to 
^jiespeilideiits  tbiemselires,  and  by  which  the  general 
^ J,  of,  the  crfiditqrs  canngt  be  affected.  It  would  be 
1^^  grange,,  if^  i^>twithstanding  they  were  ,no^ 
fuj^y^fflf^flfid  tf^  plain)  from  jyi'Nair  of  B^vie  t^e  ex^ 
]^^{^ff^^j^^lfrh|ch  he  h^d  PH^  theifl,  tiiey  ^^ujd  vm^ 
t^^^ffcpfiww  fi  filw^.^igainet  Oie  f un4a  diyia^blf 
if^po^gf  jii  tlb^  personal  .creditors,  who  were  npt  at  all 
ipf^  to^w  hadany  interest  in,  the  result  ^f  tho^lili^ 


„^J[|^:  Xhe  penalty  in  bonds  is  intended  merely  to  jcgyer 
^p^.,cl;i^^iirising  from  the  fault  or  neglect  qf  :the 

*1?^'/Wi^i'^¥^'^^^  fl^  W  neglect,  of  sqwe,  «hird 
wk^^M  V^flh  ^fiA^^ffi^  h  not  ,<o  blame,  and  for 
yf)fmf\f9^^^9f^^  to  hava 

j^fir^^}uf^Jfpyx|^  ;  Allan  r.  Young  an4 


^wj^  Miller,  S8d  Dec  m^Mor.  10,047);  Yc«i«  v.  Slndair, 

Kairjtc^  teee,  8d  June  1800,  (Mor.  Expenses^  No.  2.)  The  caM 
Bmikfi^  cited  b}r  the  reitfttm^^t^  yf^ti^jl^j|^ti|M»  which  oe- 
^SS^^'^^  curred  in  processes  of  adjudication,  or  €£  ranking  and 
aale4\'&l  tiifi'i^ee  of  Ramsay  t.  QoWm  ^^fc/r^jf^ 
leged  to  becorered  by  the  penalty  occurred  in  a  rankii^ 
and  sale,  and  M«ui(Wyt'«|9do«:chnq[e  pgainat  the  p»- 
sonal  estate  of  the  debtpir^  b^t  against  the  heritable 
subjects  over  Which  the  <M»t  Iwm  secured.  Besides,  it 
does  not  appear  that  ^he  commcm  agent  had  aiiy  pro- 
per title  to  oppose  tbe  islaiffb  nrhiOfa^  H  v^W  Jn^iik^MA 
jittaehed  to  an  estate  or  fund.  Wbc.  wh)^r(^v<ha4;Do 
ijgbb  The  pyedent  «ase  is  furthelr  dJ0tHi0Kite]bi#4^^IHn 
1^1  thflie^  referred  to  on  the  oppoai^  i^idte^  bjr\^lUP(i^^ 
nmstance^  that,  while  in  tliose  ea^et  t)|§vti{|:p4)|l^ 
MUghl;  tp  be  wv^:^  by  the  penalty  w^m  \vln»a(A  in 
(Mending  the  seoirity  i^^aanst  the  o^i^pQ^  «^MmI  ^ 
it  by  other  creditors,  here  they  were  incurred  in  sett 
^g  aside  the  securily  of  a  piriof  berjU;a|ih¥iiHr9#jj^j 

:  fj&rd.Qlmdm  doubted  ^  jpun^ess  of  tbe  pl^jp^^^q^mjl 
by  jVi^Nair  and  BTuntaa  (m  the  sequ^str^tioii  statute';  fast 
was  of  opinion  that  the  other  plea^  rested  on  the  penalty  m  ffie 
bond^  was  quite  sufficient  to  support  their  daim.    '  '  '^  -i^ 

The  Lords  Jtu^tice-Clerk  and  PUmWy  incurred  w^tlf  1^ 
t^entee  t^itU  r^galid  to  the  sofficiiency  of  lite  latter -^etf^-Bil 
tttei^  Ij^tdAieps  n^^  fttttMif  sf  ofnilioa  Aatlte  plfa;A# 
Matatet|jirfai«h^nawaB  aiatad  to  theIiSid(k|Unacy)'iivsbs 
wfittifivsiia^f  44  '^^w  W  pirtiGidar  oiimmdi  ih^Ml^f«f»- 
fseai  QiWi\m  tad  JB^rnntonou  the  seo^md  dauae  ^  th«^p|^ 
^l»5<  s^efUfB^  to >  raaDSwep^  '    ^^^ 

^1.  ,^4?  ,fiiWf  ?^^?^4  tbe  reclaiujin^  note,  \    'j 

jt(ir^  itacicenzte.  Ordinary.        For  tbe  Tnistee,  Sotl^&^. 

'^^''^rkopi)  Shrift  Ifflilniph^  ihuMam,  W^S:  AgM. 

lK0»tUe  Bn|)el^  i^^G^ik^^fymg^md 


,iiuhiu<: ;■'.  t,mj..  /  7;  ;•  ■ . .).. ,  .  \  -.^    ; ,  t  v,u  JjciMtniilr  ^•'•'-  '•■**'  ;' 

•'i^|i;.*  '  '■■'    v£AiiL>or'KINNOUI^'  '<'  »■    ^r^^-  ^.-; 
'jU';.;..:  againit  '•  •     "     •  •  j';-i -• 

^*'  '-  RICHMOND. 

'  ii4i^^S»i>Bfttanr,  nth  Juijr.  isss,.  sect.  &-^^ 

^'^^4»  kUMfibsmd  «)«  the  groafuf  qf  WM^fkffiknmt  qf 
^'^"ik^li^ndh^^^  wfMer  oMigdtim,  and  the  imferin^ 
^'^^P§hacmgaUowedu proofs  Ui$a)^^  to  the 
">'  hHikt  t9  ^$^f6titae  i0iHmt4ieki»^i^  ff  ike  judge. 

L<«^|^fin^^ft  pteienttd  a  ^umiMry  pettfeLon  tactile 
sheriff  of  Perthshire,  concluding  against  Richmond 
^  {Ayment  of  two  yeUft*^  teat  tff  a  Sum  let  to  him^ 
Wiqunting  to  about  L*l2pQ.  The  defender  pleaded, 
thai  qo  r^i|t  whatever  was  due,  the  farm,  during  these 
9Sl^l^t\^i  beei^  rendered  totally  unproductive  iil 
mM^m^wif  of  itft^  ^aappa  Jbwg  mnBitmod  ar.de«t)nHr^ 

4lilrHF  lAHtag  jpiOPoiiBifi0d  an  tetwlfwiMQr  41<iiiiU^« 
"ttHto^  iJi«  <lf»feiiAer  ofi^nd  »  taiB  i»f  «d«teMMi.  m 
•ttratw  of  the  4(Mh  sectioa  of  tiie  6  Oeo^  IV;'e^  ISO'; 
to  the  QM»p^eiicjr  (^-  whicH  it  was  o^ec^;  Ittaii^  as 
(^  4^(eDfUiC  b^d  DP  T'^hnv  stated  in  the  infer^^  coi^rt 
^idai»iii«a|iwlu4b^v3wifUml  to  U.nJ^tf; J(<^.  It 
iniateei^taibtM|09  |iJ|njt»-ft»w)nMmwirti  tamMfiMn 
the;«hariff  to  aHyoi^,  in  t^raoH  of  tHe  JKIr  steUoft  tif 


--->^^^  yalue  of  thd  puisuer^s  daim,  which  is  aboiSijijMII 
i9O,M0t4O.     r-hii  i>;,s  t)'*'  •v^;;.':-i;  irn^'^i>vJ  '  .1:.  !•»!>  v  :  •*-.-';-.:.^i 


/:r9rf}  Cringleiie^  Ordinary.    ,  Vox  tbf  itei^ndenty.jla/^^^ 
(Hope)  Andrew  Miirrap.  So.  KtUherjlbrd,  w:% 

^   i  «.    ..  :  .1'..  •.•;w..r/|   c.,r   p[..,t)    iMi^j-ir'^    :  t^i  • 
\>     ..  ■  ♦  ,i    .    ^        .  '  f'«it  •'•'  *':  l.+^if':'/  *• '"'Mr/*:  ' 

•       ••  -         '•..•..}  ''..••  .    '  ■;  .:..;•)•!  ■u[": 

"'  •'  .   ■    •     ■.  •!  -.i.V'.N    ,.l!V 

NO.CXXXVI.  -    -'  - ■■'■■  M7-.MnyMSIIIi\i- 

'  ■  ■■  >  M'KBGHNlBo'    ■  .';  -I 

•.■...    ..-.      GRIFJIN..  .  .  /  •'.  m- 

.  fietutti  ^mt>  iif^tntli^Jfnlgiii^ctiHpm$aii^g^tqf  ^jH^ 

ikeju^ge,  who  pronounced  ii,  to  give  tke-'frnmiH^ 
aU  ihai  he  ^D(u  entitled  to  get  hy  tit  aedum. 

J.iU   -  t   |..('/>      «'.        >'!,     .'.■.••SI      W  •■..        ;.>•  1   Is   .  J  '.   T 

the  Miq;i8trates  of  th*^€!eriHl%< >boatfidBi|^  fiiMMir 
and  redcoaing ;  and>  &rther,  to  have  it  foond  tlist  tfc« 


O  •  i«  V 


]liijriDeii^trf(iiWn4ib.iMrUali  ImA  bMqteDii^t  ^piintbM^^^i^ 

The  magistrate,  iiftei»i(>ike^p0Midifi^i  m^^^^ 
unnecessary  to  detail,  *  Decerned  against  the  defender 
^&fbi9L479Jil88('b^flg' tiif^^  bHlMieeTiv^mitted  Uiihas^e^ 

'  fender,  after  the  intimation  of  the  trust-assignMknt 
'  by  the  bankrupt^  Potter^  in  favour  of  the  pursuer, 
^^^iiprtigat  an^^the^^efendef,  with  inier^st  as  libelledi  i. 
'vfManvwgi  1)0  tna4eftndiVABy' claim  be  may  haye  to 
'  be  ranked  on  lite  iniolveM  estate  of  <iMr  saicT  liank- 
*  n(pt :  Further,  finds  the  pursuer  entitled  to  the 
'  expenses  incurred  in  establishing  the  balance  found 
'  due ;  and  Remits  to  the  auditor  to  tax  the  same/ 

The  defender  presented  a  bill  of  advocation  of  this 
judgment,  and4&aad  kaiiitdn  for  the  exposes  in  terms 
of  the  statute  6  Geo.  IV.  c.  iSO,  §  41.  His  bill,  accord- 
ing])$«Mfaf,\]^a8sM  without  discussion. 

In  the  answer  toUkiT  Masoii*  of  advd%»ition,  the  re- 
spondent pleaded — ^That  the  advocation  was  incompe- 
te^t,  the  decree  being  onlT*  of  an  interim  nature  for 
the  balance  then  established,  but  not  having  exhausted 
enAMl  the  ieoadtwofl^  e^  tto  ci»oai^4ttdHNttk{arfi^^; 
i^sMiJicli  tbe  posittrwigbtalfll  hamvfiniiidirelii^ ; 
BriA,  iiMWBsptetalty,  lU^tmltee  faMag  tdftD^in\«k^^judg- 
BMt  dfi'ihe  condttsion  for  relief  fii^^iibe  ^ac£ioii\at 
<^  faMMM  0f  JBoax,  'wUoktmi^iisiiMt  ^.^iitmimr 

The  Lord  Ordinary  ^  Repdled  the  objection  to  the 

y^^  )6il!  bniioi  Yi  iVBif  o>  /kviii  ,i.f  ,Ij;mc  :  ^ir:^  ^:)S7  lynh. 


2? Mar  i<^v     <  Tbe  lMiOfim$rj  tUnb diat the interlacuUtf  of  Oem- 


""^he  responcfeni  red^tmed ;'  wSL  ttie  t^o^rt'  Af^isSf 
the  iutedocutor^  arid  clismissed^the  advocaCion,  6ft  liie 
grpund  that  the  judgment  of  the  ini1erior'ju^lg|ealtif 
not  exhausl  ihe  ubeT ;  ari^  that  the  vilvooatoi  had'tibt 
taken,  the  steps  pointed  out  by  the  statute  for' a^V^t-' 
inff  from  a  judgment  which  is  not  final.  'j^^^i^ 

Liord  Ordinary,  Mackenzki      Act  JamesorulktwelV  "ak. 

»         ■  '  '•,/'•*-:/.     I  lint*:. -^z 


:        :  :".'  :'  J'li)    '..it  io 

Ntf.  CXXXVII.  S8  mty  18*91 

Mrs  MAEY'  MCNEILL  or  JOLLIf 
'  ■■■  agaiiuf 

1      MALCOUil  MCNEILL. 

»eml  akbt  at  the  date  <ifeUatio»  "may  bit  iMm- 

mtddted  wi^  the  prmeipal  into  a  copiiid-eum  Biar- 

•  *!s^'  itt«0iheit  thtret^  t  Vui  M>iis>imt  eoiitpethk^io 

'^'  'kOm^p&Hddiedi  dtmiMkaUim -^  me  itttere^'HiV^ 


t^^e  yM  i.yd^, 'vwious  sums  of  money  weife  ad.^ ^^^ 
irtr^^H^^^^^^^r^'^'em  to,,a^^^  for,b^oi)f.of,M'N«U - 
ftftfe^.JJ9pM,.M*li  of  (?^%shil^y,  ,Dr^'Ne?-H^^.: 
Also  hdd  an  heritable  bond  for  L.1000  over  GaUo«'£**'>«<>^>«^  - 
dyUvJB  ^^t&  qi3^ ,  account  of  pluvious  ^dranoes.  ,  Jjlo 
u^eij^t  nad,peen  on  the.  heritable  ctebt  subset 

fuqj^  to  ^M^ii^mas  1.792 ;,  and  no  interest  ,had  ever 
btt^pj||4  upon  ^ny  p^|;  q^  t^e  personal  del^t/Ii^  ISII, 
^^l{f}l^<^^^^*^^^  to.  Df  McNeill  amounted  to  ne^r^ 
ly  li^OOO ;  an49  ^.  a  transaction  then  entered  ^into 
between  the  Doctor  and  the  defender's  late  brother* 
Hector  Frederick  M'Neill  (who  had  succeeded  Jl^is  fa*" 
4CT,lJjfUMI{i,i^!NeiU,)  the>l^^  granted  a  disjcl^arge 
of  all  these  claims,  in  consideration  of  a  bill  for  .LJ88(H 
and  k  bond  of  annuity  during  his  own  life,  at  the  ratf 
of  7^  per  cent,  upon  the  balance.  Soon  afterwards^ 
certain  trustees,  whom  the  Doctor  had  appointed 
for  that  purpose,  instituted  an  action  of  reduction 
of  the  discharge,  in  which  action  decree  of  reduc- 
tion was  pronounced  by  Lord  Alloway  in  June  1814, 
on  the  ground  of  fadUty,  leafcm,  and  error  on  th^ 
part  of  Dr  McNeill.  This  judgment  was  adhered  to 
^H^^  pourt  in  July  1816,  and  finally  affirmedi  iipon 
appeal  in  May  1824.  , 

Dr  M'lt^eilt  died  in  18I7»  leaviqg  a  disposition  and 
deed  of  settlement  of  his  whole  property,  heritabl* 
and  moveable,  in  fiE^Toiir  of  the  pursiier,  his  natural 
daughter.  Upon  the  Doctor's  death,  separate  actions 
JWS«^N»^t  by  his  trustees  for^peyinf  j^ti(if.tjift ^ht4- 
j(9t)^bMli(t  an4.th^7p^]»oiial4ebtd4«btr  £UUs^^ 
.^4^  }Aik  IfliQse  actions,  which  vieteBflxamta^H'im»sJU 
^,i%l^.the  pwsaef  as  iter  &tiier*«  ge«waltdjspoAee» 
tgap^t  the  defe^nder  as  representing  his  brotbel*^  and 
father,  the  principal  point  to  be  deterpiifted  W9$f  Whe-r 
ther  the  pursuer  was  entitled  to  compound  iiiteresf ; 


lAa  DECISIONS.  OF.  THE  -         N6. 1S7. 

18  M«j  lasft  aod«  if  fia»  at  what  perioda  the  aeiWDiiktioii  AimH 

mST"  take  place. 

M^ii^  Tlie  nssoH  with  itegard  to  the  hefitaUe  dAt,  as 
stated  in  a  former  report,  S6th  Maf  18t6,  was,  that 
the  Court  iovLvA  '  that  ttie  pursuers  were  entitled  to 

*  have  the  bygoiie  intereets  at  the  rate  of  5  per  ceot 

*  per  annatn,  accumulated  dn  the  S5th  day  of  Decern- 

*  her  1811  years,  (Hz.  the  dateof  the  transaction  above 

*  mentioned,  which  had  been  reduced)  with  tiie  pria* 

*  cipal  sum ;  and  also  to  have  Ihe  same,  anci  Beerai^ 
'  interests,  accumiilated  at  the  fofresaidTute,  at  the 
^  end  of  eVery  two  ye^rs  therefafter,  uirtfl  Oie  whole 

*  arfe  paid  tip/ 
In  the  present  action  for  the  personal  detxt,  the  Lonl 

Ordinary,  upon  the  point  of  accimmlation^  found  that 
the  iiiterest  falls  to  be  accumulated  with  the  priad* 
pal  as  at  the  20th  day  of  February  1817/  heii^  the 
date  of  citation  to  the  present  action;  and  diaft  the 
interest  on  said  accumtdated  balance  ialis  to  be  acm- 
mulated  into  a  pHncipal  at  the  end  of  every  two  years 
subsequent  to  the  date  of  citation,  ay  and  until  pay- 
ment, &c. 

But  the  Court,  on  a  reclaiming  note  for  the  defen- 
der, unanimously  altered  the  interlocutor  of  the  Lord 
Ordinary,  *  in  so  far  ds  it  finds  that  the  inters  on  the 

*  debt,  as  accumulated  at  the  date  of  citation,  fklls  to 

*  be  accumulated  of  new  every  two  years  subseqneot 

*  to  that  date/ 
Lord  Bflfeyaysaid-  That  with  lefeieaee  tariie  qaeetion  of 

accomtilatioa  of  iatemt^  a  distinctiiMi  wsi  to  be  obsuyiid 
hetvesn  an  haritaUe  debt  and'  a  peraoiud  debt,  aadi  av  the 
present  In  sdyadicstionn,  the  cteditor  is  entitled  to  a  BSk 
part  more  thin  the  amount  of  hie  debt,  because  be  is  ofai^ed 
to  take  his  debtor^s  lands  inetead  of  moae^.  And»  ia  hcriu^ib 
bonds,  if  the  debt  has  been  long  due,  the  Court  may  aiodiiy 


ItefwiTlyiftaatoiadimni^ihBcrodltorfor^         BOb Lord.  23  Ma/ im. 
ihyiefened  to  Om  ctM  of  Gdrdon  of  Eenmiire  v.  tiie  Earl  of  J^TT"^ 
ffopetooD,  10  adpmbtmtor  i^  the  Marqnb  of  Azuiftndale.  McNeill*' 
B|4i  in  the  cssa-cl  peiioiial  iidbt8#  .Ii1ere.wa0.no  room  for  the      -^^— 
igiicatioii  of  these  principles ;  and,  accordingly,  in  no  instanet  ^H!^^!^ 
^wdA  debts  liad  accumulation  of  interest,  ever  been  a^owed» 
Wn  rfes^ie^t  to 'arrears  of  rent,  for  example,  or  of  fdu-duties» 
wVA  do  not  carrjr  interM  ew  tege^  a  charge  of  homing  was 
ansMTf  to  pttiduee  Oart:  fiOii'V  sb^  in  tiiat  class  of  personal 
Mls.wludid^^oaivysim^ittfwsBli  ae<maidation  can  only  be 
Astedbf  am^arpfood«i/  ' 

£ofd  Op«l0!i0..»In  tifaaa  <as^ 
^^^i^^ffSg^k^  nyny^ulatfon  4aj4|K|a|4>e  ^<^wpd. .  I  was  foriiaarlj 
of  ttie  same  opinion  in  ttie  question  as  to  the  heritable.df  b^,b^ 
tyreen  the  parties ;  because  I  coneeiyed  Aat  the  prindpleof 
Mtapodnd  interest  was  incOnsistetit  with  the  law  of  Scotland ; 
ilfttat,  if  admitted,  it  would  tend  to  the  most  dangerous 
MMaHid0*oteBeq«encesl     ' 

hofd  GiUie»^^  do  not  go  to  ftir  ab  lo  say  that,  b  no  case 
rfpomal  debt  can -a  ekim  iat  aominnil^t&m  be  sustain- 
nL  Intliikca0f»:|iowevw9  thapan«ar*f  leitNMfDra^^ 
ciff^P^  kLtar^aie  n^  suAlaient.  No  doubt  n great  delay 
^occurred.  .  But  I  am  afraid  that  n\ust  just  be  oonaidaced  as  a 
dOmtfutn  faiatey  against  which  the  Court  cannot  give  redress. 
Berides,  there  are  no  condumons  for  accumulation  in  the  pux*« 
mr^  simlmons ;  and  I  do  not  think  we  can  go  beyond  them. 

^thiZaMtPtMdmU  agreed  with  libtid  Balgray  and  Craigi^ 
iaikii&faig  iiiat«d*dttidinlMi  of  inteiM  upon  a  pertoiial  debt 
iiv  Ml  ignodde  ti  lb»  Ivr  or  praeti^B  of  Soothnd^ 

tjerd  Corehouse^  Ordinary.  Act.  BtUtherfurd.  Andrew 
'OlMkk,  W.'S.  Agent  Ali  Slhl^Gen.  (Hope)  J.  Jifitt^. 
UcUmrt  ^  Sioan,  W.  &  Agents.        JD.  Clerk. 

..,..•    .-  .  .         "      -      .    '       ^   ^        ^     C. 

*■'•',..  '     '   .  ♦.      .    . 
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WINNING. 

.NP.CXXXVIII. 

9ing^  fear  cm  tmbf  he  ja^^^ 
qf  Ihe  lawOard,  nohoUhMandSmg  hj^jmneptumM 
mmy  euctemeepremmtayeoM^qfiaiamehfitmU^ 
i^kai stipttl0ted.m4i^^         -   —  .<  -.-^  -^^  b^\h  -si 

Wtsnmt&hASL  a  fade  fram  GIM>  of  dls«rai  ofQafld 
ibr  twdye  yeirs^  by  written  missive*  at  arreaft  of^att^ 

^  payable  at  Gandkntaa.  This  rent  was  pwdirt  Ae 
.first  year;  but  Jt  vm  apparently  fonadtp  fat  too  Ju^k} 
and  the  pursuer  afterwards*  wtthout  graatii^  jay 
abfltameiKt  df  the  rfsatia  wriiug^  golb  and^Moqied  tf 
iMBS.per  gawMMa^jaa  the  ftJl  lalitionlha  Mm-i|p)ldr- 

viiig  years;    This  rent  HMfiatfllooitsMeti«LM»Uikiy 

( the  tensst ;  apl  the  psrtacs  bad  aofeM  sctsftoimiiCP 
abont  a  new  lease.  In  liieiaea&tiiBd,  in  fsiffT|iofiliir 
two  subsequent  years  (1884  and  1885)  the  tenaotifaid 
h.SO^Bb  the  term  of  Gaadlemaa.    No  sBstipfeTirere 

\gratited  £6r  these  aoms ;  hot  they  irtre  adanftefiby 

^dha  laiidlead  as  pajrments  to  accouat^ 

-yr  In  JaiHlary  t(8a6,  the -partiea  ettteofid  i^  a  aew 

.ieriksa  it^  eomnanee  Iram  Martimina  1885,  «ft  ttnat  of 
L.24,  payable  in  equal  portions  at  Whitsunday  aad 
Martinmas ;  L.5  being  ^alb#ed  to  the  tenant  as  a  da- 


doetioa  fibm  the  first  haiS  yess^B  rent  for  outlay  upon^*  ^^r  ^^ 

■**"^  Olbb«.Win- 

'    Ifi  18116,  the'  tenant  made  a  pasrment  of  L.IB*  for  >^* 
nhich  no  rei:^}]^  Mi!^  |pE^Ud.  *>9hW^a8  entered  hyj^^owaCon. 
Ae  landlord  in  a  state  ftimished  to  the  tenant,  as  paid  ^^ 
M%U^lklilABry  1826/  to  aoeount^f  the  rent  tinder 
the  dd  lease ;  whereas  the  tenant  alleged  (but  did  not 
offer  any  competent  probl^  ihat  it  was  paid  at  Martin- 
mas 1SS6  in  fhll  dftUi'^mt  yearns  rent  underthe  new 
•lease.  «  ••'.'. 

In  the  statt  above  mentioned,  the  landlord  charged 
^^AlirtnMitVirl&^tiiaiutt  K^^  of  1^40  for  the  tWo  last 
\iyiaaa^fttfatQld^teae,  gMng  him  credit,  en  the'^thel- 
iiktati  lft]r4he:»two  paynieiiti  of  Ii.M^  and  the  last  df 
*v^t^te|K4flg3  a  balance:  (with  inten^t)  of  L.l»  184. 
aa^haMiflw^rei Willi  nndw the oid  lease;  fov  whiA  sum 
he  dted  the  tenant  befone  a  court  of  loMkea  cxf  p^ace, 
who  dismissed  the  aetion. 

Lnclk)  flepleitther  ltf7»  die  landtovdreiltd^etQMiit 
^OMiwtlwfiiienir'of  Stirluigahire  forL.96,.  being  the 
^iUkqadwntoftherentfor  the  flrat  three  hatf*  yeady 
;  4i!Mi^P#Udil  aceording  to  his  atatement,  wiere  stitt  due 
Xiai^aaxtfaa'^Bew leaae.  *•    )  n. 

lo  hThVJtmMit  defended  himaelf  agahist  this  aetidm'on 
■^^diil'lroafid^  that  the  landlord  had  acoepted  of  (be  p^- 
Y^MafcLiSftwdi  in  fiiM  dT  thennts  for  dttlaMrtwo 
gyeewi  rnfltfie  aid  tease,  and  that  the  paymMtof  Lil9 
QJfcftDgfalahfd  the  rent  for  the  first  year  of^^hbifaw 

oi^'^rbb.abedff  sustained  tUa  ddenoe ;  and  found  '  the 
Htilikgatipn,>tfat  the  pnniier  agreed  te^take.JLSO^ipr 
^  the  two  succedHags  yrart  snffieiently  instroctedhy 
^his  aoteptihiceiif  these  sums  at^ilhe  pe^odavQicd  the 
16  imtar  for>thte  jreara  siiAressiviefyt  fanune  payabte,* 


M^hioicmk^  *"  cemi^'BimxaAd^  the  maa»A'VmA^ 

y^  ^  ^  preeec^  lease,  whieh  htm-  for  ifrelire  )r«an^  it^ii 
^  Bot  denieA  that,  at  the  end  of  Ite  firtt^j^^'  4h«^ 
'  epondent  made  a  remonatnliice  that  the  rent  wa^  tib 
'"  high ;  and  it  is  admitted  that,  subsequently  for'ffi^ 
'  nine  following  years,  he  paid  only  L.8I^  of  yearij 

*  rent,  and  the  advocator  claims  no  higher.  snaiJbr 
.'  thfise  years:  Finds  that,  in  January  lS2tf,,tbe^ 
. '  ,ties  bargained  for  a  new  leaae#  which  is  now  cumak 

*  at  hJiA  of  yeady  rent;  and  the  adracator  doesnot 
/  allege  that  at  this  time  he  stated  that  he  was  to  r^ 
/  vertagainto  the  original  rent  for  the  two  last  yiats: 
^  Finds,  that  it  must  be  presuiwd.tbaipQ7Mp8ibiPlM» 
"*  ed  on  the  understanding  tiiat,  for  these  to^^ean, 
'  the  same  rate^df  pajrment  was  to  be  taken'as  ibr  the 

*  preceding  years,  unless  the  respondent  prores,  bf 

*  the  oath  of  the  advocator,  that  he  further  restricted 
'  the  rent  for  these  two  years  to  L.SO :  Allows  t 

*  minute  of  reforeACQ  sto  be  put  in  within  eight  days; 
'  and,  when  given  in,  allows  the  advocator  to  see  the 

*  same/ 

Both  parties  f9ec/ig»2Mdf«  Tfaedefi^dersiu^wrtedthe 
sheriff's  judgment;  and  the  pursuer jD^^oifeKi— Hat 
any  dc^^uction  from  the  original  rent  of  UM>  opoid 
only  be  proved  by  his  writ  or  oath. 

^  ^  Z7<«.  Court  y^  of  ofiinion  that>  as  the  written  covtnet  juid 
naver  been  aUered  by  writing,  ii  was  still  l^ndu^upo^the 
tenant^  notwithstanding  Qxe  al>a;tement  whicSi'had  bees  gin 
for  8o  many  mccesAvB  yesM,  kad  ihat  anyd^artve  fitiBiit 
ibr  the  tti^o^  'saWq^aait  l/msi  o^M^^Mfil'to  phi«^  <tt^  If  tte 
Mth  of  the  buidlorl 


9ft  >»      fi9H«T.,o?.'S»wo«-  w 

Lofd  G{^fi(M.reiiui]iced----T^  in  oonseqifence  of  the  fonn^^^ftyjyy: 
«^8M^lic^n 'O^  trd  ifor  rent  due  under  the  ne\r  l^ise)  'IV.^'Z/^ 
ltt%mcirtel^  %sA  ffot  "bmi  produced,  and  "vrad  not  b^i:^  the  nia^.  .  I 
€l3lH^iblbi'lfft*iA(M)Mtii]i««M1^  — — ^ 

ttrfi^l^itf^hiiiditfgiiiKniithai^      ts^  iir  eiunpfe^if  ftf^T*'^^ 
■kkOdiaoft  1)0  iftniped,  them  Ae.teiUMit  will  be  kft  into  Ub ^«*> 
l^ifkat^fae  maga  of  fapnent  can  ba  ihe><uil]r  rule  ht  fixing 
^  r^ot.  .  In  the  meantime  the  Court  could  only  find  generaUy 
jih^t  iBijr  abatement  of  the  rent  due  under  the  old  lease  mustba 
VTpyed  bjr  writ  or  oath  of  the  landlord.  ' 

^'  '^ier  0>urt  recalled^  the  interlocutor  of  the  Lord 
difSin^ ;  found  that  the  defender  could  prove  an 
uAe^e^^t  of  the  rent  only  by  the  oath  of  tlie  pursuer ; 
soi^  Wttiilted  to  the  Lord  Ordinary  to  proceed  accord- . 


/^? -'     •  •.  ... 

SMS(M6itttfry#  M9dufg0B.  Ad.  Sol.-Xkm.  (Sope)  J. 

,e  u  :4rtiKi9U        Alt  Jmeeon,  WMglum.        Ale9.  Nairn 
^jj   ff^A  And,  Bayne^  Agents.        T.  Clerfc 


V. 


'•'    '         SECOND  DIVISION. 

■)i\i  .•■■■.  . 

No.  CXXXIX.  29  May  1829., 

'"'! ;' '' ;     WALKER  AND  JOHNSTONE 

nsiB  William  forbes  ai*d  company. 


:cution.*^Leoal  Dilioemce^ — Di^getux  6e- 
[T^n'$tf  ike  (triginal  creditor  may,  toith^his  eotuent, 
jl^  ^Jto^tuted  <mi  in  hi*,  uamef  mthout  a/ofmqi  om^- 

gant,  ■■■..'... 


01, 


Walker,  dec  v.  cepted  a  bill  drawn  upNQn  then),''dMiju£icCl)r  m^  Wthdif^ 
Forb«^    ly,  by  Sir  Wniiair»  Forbes  andCompa'iiy/for^iTV^ 
E4m^Han,      WheQ.  the  bill  became,  due^  Ainslie  paid  !LJ^7/  ts. 
iAgiadiRg^.^  accowtj,  whk^  from  ,a  inarkiiig  pii  ^e/lril^  aft- 
pofired^tQ,  be  |^  proportion  of  .t)ie  d^t;.  ,fQfl<  ^.no^  * 
payment  of  the  balance^  the  bill  waa  prote^tt^  }9gii» ' 
dmw^rs.    lliereiipoDr  a -chavge  haJriu^*  been  gpmi^' 
Ainslie  paid  the  balanee ;  a&d  in  order  to  opente  lu 
relief,  he  obtained  delivery  of  theb^ll  and  di^geMe, 
and  received  a  letter  from  the  dfaw^  ag^nt  aat&o- 
rizing  him  to  follow  out  the  jUligerice  in  th^ir  name^ 
against  the  other  acceptors.    Accordingly,  a  poindiqg 
was  executed  of  the  effects  of  Walker  and  JobnsXtihe^ 
in  the  name  of  Sir  William  Forbes  and  Company/' to 
whom  the  sheriff*  found  that,  after  imputing  the  pro- 
ceeds of  the  sale  towards  extinction  of  the  balance  b^ 
the  debt,  a  small  sum  still  remained  due. .  Walker 
and  Johnstone  objected  before  tl^e  sheriff"  to  the  whole ' 
proceeding,  on  tl^Q  grounds  that  the  debt  had  beeQ^ 
paid  to  Sir  William  Forbes  and  Company;  and  that' 
the  sale  of  the  poinded  goods  had  not  b^n  reported ' 
to  the  sheriff*  within  the  period  of  eight  dajrs,  as  is' ire: 
quired  by  the  bankrupt  act.    Ii^  the  answers  to  (hi 
former  objectioiu  Sir  William  Forbes  and  Compmy 
(it  was  alleged)  stated  that,  although  the  procee^ng^ 
were  followed  out  in  their  name,  yet  they  the^  were 
i[n  truth  carried  on  exclusively  for  behoof  of  Alti^e' 
The  sheriff"  found  that,  as  the  diligence  was  exjiiae 
re^lar,  it  was  yicompetent  to  him  to  stay  its  effects. 
Thereafter,  Walker  and  Johnstone  brought  an  ac^oi^ 
of  reduction,  repetition,  and  damage?  against  Sir  Wn« 
liaih  Forbes  and  Compady;  ^  the  ground  that  the, 
bill  having  been  piucf  to  them,  tliQ  sufc^tient  poikidlkig 
at  their  instance  Waii  without  wltrriii(e,bhd'^ 


^  Iff  !■  ^Vr  HWWW'!"™^J  ^™o 

I  *  Mit  m|i^ttra  1^^  ihc^  pursuers  in  argumenjE,  fer  ihib*a6-,  Z^"* 

\  *  fendmte  gijjuftt  an  aRs^ationj  and  thereupcm •fig  diBgeiibe  to Leg<amg$nfA. . 

^  l^k^diid^in'tliaf  n^^  it  &£ouId  be  iucattipeteiit  1x^*06' Vhat 

^  ^4%reahrtBd^1i«ireb^d6iieia^hi0e^    Tfce  alMoltttett;^ 

[  ^  ^iyctiib^c^fite  Ijin  would' Ibav^  put  an  «nd  to^  pfoeoduw 

I  <  Jwttff!  vnsf. '  But'tiieife  amis  no  suffioiairt  allegation  of  tlia^ 

,  <  :4li  demA  tliat  ib^  diligence  aotoallj  went  on  by  dearo  of 

^  ^  iplj^pBilio,  api       bos-behoof  he,  though  be  pud  the  anumnt,. 

\ 


^  j^j^CKM^  to  Y^  to  t|ie  efect  of  jertviguishing  the  biU» 
at  b^g  received  to  that  effect^ 


x^^  axid  pleaded— A  creditor, 

b^^'^J^I^  ]^^yni(^i)t  from,  the  pfopw  debtor,  there- 
^^IM^^^^^^^^  debt,  and,  comfequentlj,  no  dili- 
||^f^^  jc^  Inroceed  on  the  obligation,  even 

nft^^pl^p^f  ,  atbis  Inatfince,  Where  a  party  gets  an  assig- 
i^^.of  t^e  Jfi£^  exigefuU,  and  pays  tbe  debt,  be  nay 
^^w^tb  the  diligence;  but  yvhere  the  payment 
^^^nj,  the  creditor  cannot,  ea?/wtf/J&c/o,  rear 
[Jus^exig^ndi  to  any  effect.  In  the  present' 
le  biU  W9s  paid  by  Ainslie  without^  his  hav|ng  - 
fapy  assignation  to  the  debt  or  diligence ;  for 
^lettec  fiPt^m  tbfi  .defenders  authorizing 
6  |ir()ceed  with  the  diligence  in  their  names  can* 
^^eld  ^equivideiit  to  a  regular  assignment ;  and^ 
:  It  cotkjd,  still,  as  an  ^;^  po^i  facto  operation^'  it 
MPi)eiinaiyailing,    '  ;' 


«t)&hv 


^^^{W^^  itself  shewed 

>jgrQSp]:tioqal  liability  of  the  acceptors  iiUer  se  \  and, 
lently  of  ^his^tbe  legal  presumption  would^have 
ipni^-^W^^^iw^     the  debt  were  ei^uii;   Aii^sife 
ref^^wva  e&jtl^^  jpftywent;  of/tlfe  blfl,.  to 

demand  an  assignatibn  of  ibe  bill  and  diligence  for  the 
purpose  of  operating  his  own  relief  against  the  pur- 


^^^1^  suets,  as  €<Mttceptor8 ;  and  where  d^gende  k^mee  be* 
Walker,  &c. «.  gui^9  it  Can  be  followed  out  only  in  the  name  of  the 
rarb«^     originaliMirty;«qg5»,i^f3^Ufir^^ 
E^muHan.       7th  Dec  1769  (Mor.  B693J ;  Mill,  7th  Mardi  18SSL 
**^/w^^«.^^.jj^  ^^jj^^^^y^^j^^  proportion  of  t^^rbpll,^ 

condition  of  the  defenders  giving  him  a  right  to 
that  extent  to  follow  out  in  their  name  the  diligence 
they  had  already  commepced.  A  formal  assignatkm 
was  not  necessary,  and  tb^  leCt^;  alluded  to  was  a  euf. 
ficient  warrant  for  the  proceedings  complain^  <tf, 

Lor^Gtenlee^'^J  think  the  interlocutor  right,  The'dedE^ 
sudtaiii^  iSf  that  the  deftnders  got  pkynient  on  *coViaK&6n  V 
gfiuitiag  an  aaiigiiittio^  Ne  doubt  th^  W/eie  bouiia'td  %fiii 
an  as«igmttai  4rf  die  ddit  ^d;  MU  Ibr  AiiidMi'tali«rt/l94 
ihaugb,  pekbi^  a6t  bound tp anign  the d^jgaui^.^mmiiyki' 

to  do  so,  acoording  to  what  bia  X.qari«tvp  b^<^^n9f%5^^^ 
stood  was  the  practice.    It  was  avowed  in  the .  SheriffiCMt 
that  it  was  solely  for  behoof  qf  AI^Hf!^  that  the  iSHgokoeim^ 
going  on.  '  '    t 

Loril  PitmlBff.^l  have  not  the  digbtest  c|oubt  ths^'ttii;' 
iiMrldcutoris  fouadtd  on  the  law  and  practice  of  ti^  oMisfrjr. ' 
Pld»pi  itdoeffaDtafiMarly  the  record  what  the  iBEqpdkilrtf 
lial^ty  of  the  joi9t  acoqiton  wa^batthb  «eBtali&2^ 
billi^lfc  V.  ::;.  • 

Lord  Jmtice^krk.^1  am  of  4k0  lame  cfbuM-r.;..^: 
letter  authoriziiiig  AjnaUetpprooeed  with  the.  diK^p^p^iffji^ 
defenders'  n^e  was  wr^teo  for  thfs^purpgae  9f.M^iqf[.l^j 
the.  eitpense  of  a  reguli^  a^ignaldi^  ,  7^  ^plj  q^i^iXB.  i^ 
ca»s8  of  this  kmd  is,  whether  the  diligence,  hef;an  bv'^^ 
fMdii&t  ia  the  dU^a^o,  has  been  Mowed  out  in  fiict  mrhP 
hoof  of  liM  paity  iritobis  paidOe  debt ;  and  tSxatille'iMWfiiii^ 
hei9  eoTtylaincd  af  wtt  fer  AbiBlteMbdio<rf  therais  jitf  idodbi 

-[ISu^Cwreadiieral.  .  *    - .. 

^   *Il^uiders,  Skene,  Adorn  Anderson.        Cranefoun  end 

S, 


OJ    Jd^i'I    V     i  .: 
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SCOT 
ngpsMt 
,1,  ''.'.mVlNG. 

\^^^JfljgfiV^  an  mterlacHtor  qf  a  Lord  Ordinary^ 

i^Utf^'^iMmiikm^^  m  mcmo/  of 

^^bm§uia99ifyr*^^  meompetent  to  brif^  a^ 
'mmttf^^IjMd  OrMMTff  under  review  by  a  neio 
-'Bbi^MspenmnintimeqfSemott. 

8&6t  pr^entefl  a  second  bill  of  suspension  of  a  chai;|;e  , 
\q^lm^gp  which  was  advised  with  answers,  and  re- 
fbf^ Jqr  tihe  Lord  Ordinaxy  officiating  on  the  bilb^oii^ 
tbe^^^  May.    On  the  ISth  May,  he  boxed  and  f 
1«^  .ieiifaidainiing  neto  againt  tfaia  hiterlocfiitor/ 
which  was  put  to  the  roll  of  single  bills  the  neitt  day. 
Ifl|t%dgili|^  -Hiis  redaiming  nMe,^tbe  suspender  omit- 
iHJ^WUMajfy  with  the  act  of  sederunt  by  appending 
tSJ^y^&s  to  his  bitl  of  suspension,    the  Lords,  ac- 
^V  oil  the  18th  May,  struck  the  cause  from  the 
ijiiltitbottt  writing  on  the  note,  in  respect  .that  it 
e«p^.not  be  received  in  i^rsM  of  the  acA  of  aedonlnti 
''iK^t^^fq^mdw  tt^ravpM  ptesaited  a  bill  of  sink  < 
pension  to  the  Lord  Ordinary,  ^Ao.  ^mOb  ts^- ft  ittie 
ftUowing  interlocutor :  *  The  Lord  Ordinary  refoses 
'  mtMI^'BBrtmmi^timH,  in  re^jpeckthat^by  tfaii.l^th 
'^ifj^on^SP^d  act  of  #e4!lnfhV  ^  mode.  oC^jwriew 
<  applicable  to  intcrloeBtors  In^^ie  BSfXJtmtOmKin 


Scot  «.V      ^  *0  the  Court.'  '  /     -.  ^      •  -   '      /  ?^i 

Ting. 

jwT"  .      Tl»  suspender  ritgfaipffiF^.  i  Jkfi.  Cm0^^MLy^m\ 

Xbr  liord  Jfi#«ic^^C&rl(;  a^^ 
haps  coxmmtted  an  «iior  m  wriuqgrupps  thf  bill  ii^  a^^av^ 
was  utterly  incompetent ;  bat»  fiaving  done  ^|^  tbeie^  ^T  Z"*^  • 
interlocutor  wUch  we  must  review,  being'  Irouglit  legi^m 
Ibefbreoflby^reclaiiningiiote.  '  -.  ...ii-vl 

!      ■     .  '.i  ••^jjOi; 

^4^  the  ^tpoM^  eith«rjptiin>«*k  Wm^V^^AiMi 


*  UthntlAerfor  a  right  to  Me  sulject.  .'-"•'      ••''  '< '  LatajjT^  •'■ 

VMVsble,  to  David  Laing,  his  eldest  son,  batdened  ^&^ 
jmividonB  to  his  wife  and  the  younger  children,  and, 
Jfffl^t^^^'iiMth 'tike  fdllovHng'^ 

*  Vi^itsM  ])avfii  Lain^  shall  be  bo«ul4  and  obliged  to 

'  Meimig,  at  the  first  term  of  .Whitsunday  or  Martinr 
-  mas  that  ^II  happen  af£er  the  lapse  of  t^welye 
'  ^ehdar  sMKathSLfrfin  4he  time  «f  my  death,  <with. 
'  iiitertM9ito&  the  fiMt-«f  Clieto  terms  that  shall  hap- 
'  pen  Wmediately  after  ^my  death,  till  the  said  term 
f  of  payment,  and  thereafter  till  paid ;  pr  els^  in  the 
'^oh  of  the  said  Walter  Laing,  to  dispone  and 

*  make  over  to  him,  and  hit  hdrs  and  svccesstna,  my 
'  jastand  e^tm^i^f'of'fii^  ^d  teneitaieiit,  ppposite 
?  to  the  West  Pant.WelI  of  HatvHek,  opon  the  sai^ 
?  WllMS&£i&ii% 'making  pvyment  tp  him  ot'^  Kdm 
?ofLiH>8M(HiBg/ 

8hoH]y«ftc^  the  dettb^of  die  maker  of  this  settle. 
MDt,  wiA&i  h^^Mned  la'December  1816,  «  deed  in? 
teaded  in  iHkk  thtf  iri^btritrntion  of  his  socoenion 
UDbagBt.his  children  trur  pve^fured  and  extended.  It 
prBfiihiktt  ua^  the  nanMw,  <!bat '  Iht  d(9eeiu»d  lilld  not 
MM^katt^i^Aidllit  ftt^'tlM  Ipgjflom  of  Us  dtebts,'  *nd 
iib|iid<)^NWifei<>ift'-lli&Totir  of  his  -ftmily:  There. 
fiJI^^^'lSfiflte'otte^Mrt^,  MMf  ydtangef  "ehSdrai  ttUno/ia 
ufir^SHautt^  their  pf^visiMs,  And,  <m  tte'  hOm 
p^  ihie  (Adest  son,  David  Lafaig,  becomes  bound  ^ 
pi^^'tedi  of  fhem,  tft  lieu  of  their  respective  >ptbiii- 
imii  1^.  '^  ^  ^ '  ^ '  a^  thiilr  ii^b)»«^ 
^^fWixrhilfh  e^  did '  nM  liappen  m  tAout  tm> 


A 


mmm^^m. 


H»H 


BrntTTUb 


ano^et^ 'did*  not  Sign  t^ 

siaid;  and  entered  into  aiid  ^4@nti^ 'ihW^ii- 
tttrbed  pdssession  of  the]f9tititde)»k^|btt'idflHI)^ 
ber  1821,  when  his  brotheif  Wtei^  a^dttiMlmr 
to  him,  stating/that  lii)  tfau^  I^Vf 4Mk)A%'i^J^ 
property  more  than  L.50  WlfM/^^  feitib^A. 
ment  directed  to  be  paid  to  hiib 'iiT'o^  'Klf'jfKiSifcr) 
cbose  to  demand  a  conVeyibic!i6'/t)lf:tiiiete"iBil^bi, 
jnther  than  to  accept  of  tb^Jiigl^e^'i^^^itMlfiy, 
therefore,  requiring  that  die  rkte  &«ii'^lh^biB 
paid  over  tohim.  .        •  "    •  ''  •"•'•"  'F'^rf^  * 

The  result  of  this  demand  was  tti«^i^^^lW«t 
Walter's  instance  agaidstD^Vid  bfeft»i»  tfefe  te-iai-- 
of  Hawick,  oondudin^  for'  ihe  pd^rn^^t') 
of  the  subjects  from  Whitstbidlqr  at&^'ti&  €8^1 
death  tHl  the  sam6  teim  in  1884.  Tif'^f^^^'^ 
mitted  bis  liability  for  the  rentd  fixoft'  If^tj^; 
1821 ;  but  pleaded  iona,^  possdsidiim  as  inb^^iw 
daim  fw  previous  rents,  and  required  that,  in  a^ja^ 
ipg  aeiipunts  with  the  pmrsiier  <wtb|j9  RCtffHI^J* 
Bbouid  be  allowed  todeUt  hia  with  L.iO^  «UcMr 
titeir  father's  settlement,  he  was  havn^tb'-^fj^^ 
right Wthe sul^e«ts.i« qi««9ti«n,      .     ..    ../idj Jem* 

The  baili«i^  adoptii^  Our  pieas  «f  lh»^deftiitfi 
found,  after  a  proQf,  that  his  cbunjter  dfit^''^^S^ 
the  debt  d«»  l^  hhn  to  tfa»  pwesuec^  mA  AhsiwihBM» 
toilnied  him  from  ih^  actioiL* 

^  *         •              •  .  •  i'.  "  •  .  ' 

'\   J   .•*    .       -     ■  ■•      -'  .       .       ■       .     '     ^.       ,.j  • 

-    ^  1teMI«»iuV^to«<d  tii^tfMlr Judgment  liM^fellMrftiy  aoW^TM* 


^  ^  ^  ^^  Oo^inaiy  j&fpnouijced  tlie  fol-i^u^t^lj 

B|t{pr|9Ci)tor  ^--^  Fid^^  that  John  l^ng,'  hy  liis  ^^'*^-- 
^     f^djpm^iM^,  Conv^fli4  his  whole  property  tpiifii^S*^,;; 
Tr^ipopj^        including  the  tenemente  of  hoiises  ^*'^*^****^ 
)^jloe^fiu^  ui^der  an  obligatipn^to  pay  L.IOQ  tO:  thp 
^|p9«n^^^  th^.adyocatpifs  option,  to  make 

*M^J^^m.  the  half  pf  the  property  opposite  to.  the 
^^ig^^l^^il^f  Hawick,  upw  making  payment  to  the 
A jmgmdfWt  of  L^50 ;  finds  that  the  deed  of  agree* 
J^l^^n  lSl.7,'tbong)i  wot  duly  executed,  and  there- 
l^ife^l^^Y  binding  oa  the  parties^  afforjds  suffi- 
9(f^ffl!^i^^^^^  in  addition^  to  the  admitted  fact  of 

*  tibie  respondent  remaining  in  possessiofi  without  any 
h  WfPfm^it^^^  ^dvocatpr,  that  the  advocator  did  not 
JLmmi(  &fp  fylAlment  x>f  the  provision  in  his  f^vouir, 
^JDor  &^  pption  to  take  the  traement  in  ques^ 
iil^f^  W^^  evidence  that  the  advocator  meant. to 
•i^^^^t^^^^  the  agreement  8ub8cribe4  by.  him  in 
vkJfti^tr.*W  ^«  J^*t^  o^  November  1821 ;  and  hence, 
^^Wt^l9&'f^^  iutermediate  period^  the  respondeiil^  w^s 
•teirjhs  i;  ,:M.f,:  : ^ .-— — . l_ 

^^'^il^  o^a  U^j  of  L.100 ;  or  else,  in  the  option  of  the  pursuer,  to  dls. 
^p^(i9ii(;yit^  Tui^  4Mr€a[  to  him  md  kls  helrsy  Ao.  s  half  tenement  of 
sSntff  l^i¥Ulrich»  upon  the  pursuer  makiiig  ya^aneDt  to  hi«  of  I^fO 

*  ttenh^'^^i  was,  therefore^  certainly  in  the  power  of  the  pursuer  to 

*  nitke  his  election  of  the  half  tenement  in  preferen<;e  to  the  leg3u;y ;  Bbt 
^^f^i^m^rnmifi^  pfi  intirkli  opCton  to  do  soi,  the  hailiea^aie  of  Oftnion, 
c^A^onti^he  p^id  the  L.60  conditioned  bjr  the  settlement  in  tl^ateFe^ty 
^vSPoAtiAn  was  entitled  to  regard  the  half  tenement  as  his  property, 
^t^insuiMSabpdmeMon  tfaeMUf,  tind  tb  lei^  VkH  Mtts  aeeortti^xs  the 

*  more  espedaUj  in  respect  of -tbft  agreemeM  produced;  «nd»  ns.i^  .1^ 
'  pean  that  the  defender  did,  defacto^  enter  to  the  possession  of  this  tene« 
'  ment^and  levy  the  rents^   the  hailies  are  further  of  opinion,  that  he 

<  BRiat  be  held  as  a  bona  fiU  possessor  until  such  option  was  declared, 

'jM«tfer|Mm*^..  aa  t^^dfuskm  of  th»,  feailidib  th«ce  if  noe)r)dei|fo*]«|iat. 
•^^tir^.||MtiMffi^ihaTlng4«)^^Mft  ^o^Uon  to  aeUet  the  half.  t#iie« 
^*nfiw<^Uij|iaiwwnM  f(Mli»^HgaijfrtMILrtia4ate.  qejila^AotlfiMo  A^de. 

<  fadar  «f  Slit  Homiber  189l|  produced  in  praceaa.* 


:%$$  BBaBBBnoOVADBB         Jf«.HL 


•^  the  reflfoiiiteiif»  nofacitfag^twua 
-'^  sioh;  «iid 'Ms  ooOflRDptkft;  flf  the  aotetTiMKi  Uli 
'jSdS^.  On  these  graimdb^npdi  tfe  nuMHHi^ifif^ 
'  ta^tfoB  \  Pemitetfae  CB<m)(BinplBaiteP9;hnii  fiiriiniieg^ 
^  petisbft due.'  '.' v-.n>  r.:? 

••■        ■    •      i  '.':..••  ^,iI^  5:*:r 

'  The  advocabor  mdaisiedU  andr  ^jpfarriiirit.  >i.g^  ifd- 
aeBt  is  not  a  question  in^wldchr&K^piiqBaofs&iMfc^ 
'poflsesaiDn  can  «t  all  s^ppty^^hxi  raaj^mkeiBt  Wi^pjqpv- 
^orated  bjr  the  tartoa  of  tkeadilennBfc^tkat  JkOhI 
rneiel^  a  qoalified,  not  an  ahsohiterc^t^ito^^tiiqspBi- 
^pertjr.  A^iy  ddity  that  iti^faitaiDeplaeebii^^ 
«the  adveteterinegereiaJBgtiietpoiwBr^f  i  iirfliuli^gfiita 
jrimfatheaetflement'ComldltibtJ^ 
for  believing  that  he  wonld  ultimdi^ljirpfefiBttfcaft- 
gaey  to  the  heritable  property.  Although  the  advo- 
cator imd  thia  opticmi  the  reefprndmA  hig^in^AiMiq 
time  hate  called  upon  him  toexerdae  it ;  iMLb^imati 
did  aoi  nor  offered  the  legacy  or  interest  nftan^lfe^i  fi. . 

The  agreement  in  1817  cannot  avail  the . 
bApsg  only  an  inpcafect  and  incheate  1 
homologated  by  any  of  the  parties,  nortxmAS^BedAf 
^em  aa  ob^tory  and  effisctu^  y^J^/tnaawAaJftaa 
iqp:eeBient  bet^reen  the  rforandent  and  ^hiaVilioasii 
end  iMstcrs,  on  wfaich^  on  a  atatement  of  the.ineqfi- 
dettfiy  o£  funds  to  pa^tbeir-pcffriaien^  iStdfi,  m  tft 
one  pact,  give  ufi  their  daimii  agahiat  (lieir&ttQib 
ailGB0$8ion,  and  h^  on.  Ute.oiheii^  hecomea  irfwioi^ptitly 
hoiinfl^  witloMit^iefiemMe  ^XM-^faab  ^ migjkb  t6tfn  o^Mf 
be  the  time  value  of  thai .  ailcoef^ibn^  td  payii»taia 
auma  dn  Mmu  lef/  tbei^fulMiaMiVv  Jkiomt^^ibaaAn, 
have?been.<evifknt4cl  thfe^^le4>qaifcntc0»detieMiH|tly 


ffiiifl.     eansxoawymaaas.  mt 


iiwl liHe Mi{^AUitA')PB  ofclfee^lilMaaikofchriiig WBt9d)tthat,  Laingv  * ' 
OtifltoitTM»awiiwhB^  dtgd,itfaa>teara6»taing. 

JiilwHhhh  iwboidiBgjby-v^veaitiitiflt^ 
*lHi]f  ]iti^«kd^iiotii0oii8id»  Umsdf;  J)aiiapii«s  ode  ^f*^****"^*""* ' 
dlu^t«0'^[Mtftie8  ta^A'mutMl  OMttract  fitotn  wiiiobhe 
-fiifdidjtKwIililHid  Ida  sifputxni 
XBiili)mkmaii^pAB\Tmi^^  BtHl  it 

cm  save  him  only  from  repetition  of  the  8iir|dairicfitB| 
after,  imputing  them  in.pa3rment  of  the  L.50  due  to 
•Wfi jijFtthM&whitor in itanBqncnce of  hisdectfon  of 
^  hMatadayfctpBfty>  ^  Sonm  ./ftfa  eonsmnptioe  is  an 
-ffuitddi  |de#rb^  te*ikU<OTiit fdU  ffi^^ 
ladfdt  thd'8anuLiiniife>o«ii8tain  tiie  claim  &r  the  sum 
4tL0imtianft9itiKM  ibe  cdnlacary  to  mamfest  jtistifle; 
IteAlp^rimdfeat^  WMddbe  fiiidti%4he  raspoadaplreii* 
(Mi^itdHMiiri^aijnDent  tttiee ;  8{)^mom*  *m  Jkng^  4ad 
liebalVSl;  ^Bfifrf'JIfbr.  177S^ ;  B|xnml  fr.  ^[fftiul  Crair. 
&ti;SAJm.  1748,  J^/bisM. 

Xoa^lmffatfisedl-^^fioiongas  the  advocator  delays  to  in- 
itNrtaftfciilt  he«had  made  1ms  eleotipn  of  the  haritaUe 
wab^mijutkm  aeMtoaent  in  &irOttr  of  4ihe  aeBpondsiif 
tJwfcMb^wprhoen^i  bona  fide^  title  c€  poBSOUOB  littffi- 
vlnt  jprirsw/to^mtacl  1dm  against  a  daim  <if  repeti- 
^lUinMilHhe^rents; 

nfi  Bhbtlmfa^eement  in  1817  renders  the  respondaoits 
ekdiDjfibbr  abundantly  manifest,  notwithstanding  thfct. 
4|fRsmenl  was  not  perfected  or  formally  codipleted. 
Afar  i^Titbe  <advoeatoSi  was  eoomniedyitwas^j^ 
ai^MMkiDD  giwiip  Ui4iptiOBtof  taking  <ilie,l»dtabla 
lialfMi^  mribttobnealrittihigidlaim  m.iagard:toHthn*liek 
gMjFo  rrnieJdgraemeiltnv«6  ml  a  ooatf«e*>  at^  aB,  hut 
aUlKvevj^oNJiki^iTd^^  whieh  is -oUigdtor^ 

«M»Dtf  Jnitt^iBnll  wfaasMtaoed^  v^vitni^,  does  not 
Tii^pihBiRp'bflBofnirfliy  terted/'  The*te^endent^'therc^ 


S5$  DKCiai€il«  OF  TBE         Hi  I4t. 

foTOy  tnif/bit  httVo  iuUted  to  kwp  tii6  nsBpoudtM  toldi 
admitted  agreement.  .  Bat,  at  all  erents,  flie  jk» 
rnent  embodying  that  agreement,  being  acted  upot 
.  during  the  n^ole  period  in  qneatlon,  certidBly.€8ii(U 
the  respondent  to  presume  that  the  advocator  did  aot 
intend  to  claim  the  heritable  sulgect. 

It  is  a  palpable  amUsadictioQ  to  adniittii0m|» 
dent's  r^ht  to  plead  hmajide  poeaeaaiilB,  in  Inr  rf 
the  claim  for  the  rents  reoeived  prior  to  the  advoo- 
tor*8  title  in  1821,  and  yet  to  require  that  these  rarii 
should  be  imputed  in  extinction  of  the  debt  of  Ulk 
the  payment  of  which  was  an  express  eouditiai  » 
nexed  to  the  election  of  the  property  in  question. 

Lord  Glentee  was  of  opiiiiattthat  theinteriocutBrwni^ 
la  sueh  queatMnis,  it  is  always  material  to  attend  telhe  MMn 
ef  die  tide  onder  which  posseseion  of  thesolgect  is  kid.  TH 
there  migbt  have  been  doubt  if  thasettlenieat  had  eosnfi 
the  property  to  the  respondent,  not  directly,  buteveDluaDjryM 
the  advocator  declaring  his  election  of  the  legacy ;  or,  if  te 
conveyance  to  the  advocator  had  been  absolute,  with,  bovenr, 
an  option  to  him  to  take  the  l^acy  in  preference  to  ike  Ir- 
ritable subject  Birt  here  the  eooveTteoe  fe  dirsct  sal  ala^ 
hite  to  the  eMsst  sou,  and  only  defisanbls  upon  die:8taal>r 
requiring  it  to  be  made  over  to  hin.  The  ftrnvr  Ml  d* 
entitled  to  hold  himself  as  absolute  praprielor  till  sack  «e|a^ 
tion  or  intimation  was  received  by  him.  Besides  dMSlii4bi 
agreement  subscribed  by  the  advocator,  which  was  aat«l|f  < 
restriction  of  the  legacy,  but  a  waiver  of  his  option  aadtf  lb 
settlement ;  and  it  is  not  easy  to  see  how  the  want  of  a  te^ 
dause  diottld  induce  the  respondent  to  believe  Aat  theslvoo- 
tor  would  recur  to  his  right  under  the  sstdement  Altfi 
ship  rafened  to  Ae  note  of  Ae  judges  etlhe  odMiv  ein^  • 
eoutainiMr  aa.aeaarate  — ^  distiwrt  ttat— swt  rf  i^'^^f^ 
eiples  ef  decisieu  of  thif  eass^ 

Z^ird /^UfiN%  w»  eatirely  of  tji^^ii^ 

The  lofYl /wtice-CtsrAp  abo  eoncuned.  ItwasiacssM 
on  the  advocator  to  give  notice  if  he  did  not  mesa  to  abide  hj 


j.u'a; 


'flSence  daring  tli0  period  in  qaestion.  ,         "  *'        lSS.*'  "  ^ 

^T^^Cburt  adheredt  j.  aAd  found  exjpensiM  due  si^qb^e^ 
u^  date  of  the  Lopd  Ordin^r^ 

Jf^ffSTBtedtejfn,  'GtSiaaij.  .    '    I'or  die  Advocator,  iS<»»«L 

io  -Bmkg^^Mfd.  '■■■  P.  Cro9k9,'W.  S.  Agent:       *  P*^  ih^ 

^^       ......      _    .  .  __^ 


^^^  JKafaw?,i»».  W.  S.  Agent.        F.  Clerfc 

-ITC   IHK ':'•■*.  v.  -•      ••    JssisiHMBrA  .  ■     .  .    , 

seconH  division. 

•4li^€Kfifi;  -  s  jri^*<-  i8#  ^^ 

agiunst 
LltTLEDALE,.      '  *     ' 


. .V    ■         •       . 


-mmiiUiplepomdiHg  u  <k  it0eieut  warrant  for  tf^^ 

uj/lkipijkier  ^m  estate  to  pay  qg^aH  heritable  boti^' 

•^%0Uiikg^ it_  ib  "the  'eUumant,'  wJio  ktu'made  ujp 

*mi  iSfisr  "ttf  the  bond,  and  obtained  decree,  npf- 

^^^njUBiMng  qdJuScdiohs,  followed  by.  i^f^lmenl^, 

'/mS^%avebeen  previously  led  ogtanst  the  .herUa- , 

''J^j^fiMty  i  the  sutrimuu  qfmua^3t(^io^tig:^  ^ 

fiil^ilftifg-dedaratary  C9nc^^ 

^fojiom  WfUt  and  the  ettateji^aitd'  reSebed  ^^m$ 

•4W  thk;<ike  hein^i^Jhe  iu^^idgtre,  msd  aU  parties 

stOMding  m  their  right,  bek^cited  a*  dejmders, 

and  nudkiiSg^mt^lpiMr^mike  Igt  Hjk  pfodess,  ahd  no 

'WfiJItello*  Having eiei^  'WM^i'd'upon  (hie  adjudtca' 
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a  «iM  itti.  1^  ^^^  1^^  iifJSm,  the  pmsuer^  purcbeged  Ae  tfr 


M;NeiU  p.  tate  of  Colonsay  from  Colonel  Arckil^ald  M'NeiQ,  nn- 
^,  der  the  condition  that  he  was  to  retain  in  his  hands 
Mmmpkptimi^ a  Sufficient  part  of  Ifce  prfee  to  relieve  the  estateof 
all  the  incumbrances  and  debts  whidti  affected  it  The 
lands  were  at  that  time  burdened  witjbi  an  hfjitaUp 
j)pnc|  for  L.2PPQ  to  J^^pji  J^i^tl^afe,  ^t?  pifofi^  ef 
th»  id^au^  wtfqh  sws  wmBlAtadl  ty  itt&£^t  in 
his  favour. 

In  1808,  William  Broderick,  a  pretended  creditor 
of  Joseph  Littledale,  who  was  then  dead,  charged  the 
claimant  in  the  present  action  to  enter  heir  to  his 
deceased  brot^.  f4»4  ^^^^\^  ^W^P^  ^^  coosiitn- 
tion  against  him,  in  whidi  he  obtained  decree  iaib- 
8ei|Qe  i^r  ic^^ds  of  L J2270,  with  int^fcp^  ^  ex- 
penses. 

Broderick,  having  ol^t^pK^  this  decree  raised  ktten 
of  special  charge  against  Xs^^c  J(^ittledale  to  enter  heir 
to  his  brother  in^the  f  ni^iialcefit  a^ d  lands  contained 
in  the  heritable  bond  over  the  estate  of  Colonsay; 
and  thereupon  took  d^^^e  of  acyudicatlpjqli^viseii 
absence.  A  chairter  of  fi4Ji;<^igatipp  w^  ^btaiped 
^6m  Mr  M'NeilU.  the  pi)rc)iaser^  ^pon  ^  Je^ 
under  a  reservation  of  hi^  ng(\^  ^>  ^h^I]!^  ibe 
pounds  and  youcWs  pf  hifik  deqt ;  uid  the  id^t  fv 
i^ompleted  by.  infeft^iept,  bn^  n?  po98f«3i(m  ^ovcfL 

Brqderipk  then  coi^t|tfi^4  W  ^^ht  by  dea:^9g^ 
Mr  M'N^ill  th^  pi^rch^vser,  a^d  the  tqist^  pf  Cokiftd 
Archibald  B^*Neill^  and  th^euponcharjB^d  the  ppp+«- 
ser  to  pay  up  the  sum  contained  in  tl^e  I^eritablelMpd.  . 

Mr  M'Neill  presented  a  biU  iff  suspen^if)!^  { fjod  (he 
change  If  as  si^p^n^ed,  ^n  th?  ^f^u^  ^  ^  ^ 
coupt,  on  which \tAp  (^aixni^ainst  Joseph Litiledaie 
was  fdijuided^  wlis  t^^ll|r  unvouched }  i^nd  BtataiA 
afterwards  a^ndteed  the  actlou,  paying  Mr  M'^ '"' 
expenses. 


After  tb*«e  |tf0c«^i«nga[  Mftn  thus  brouifht  to  n  wn-  •  JjJ^^ 
<hwiWi-the  totiia  perwn;  Brottericfc,  along  with  Mt^!^^Z 
Jftb«  RwftftndMtCteearge  Henry  HwpiJr.As  aasigneesof^**^^ 
ibR*bpi]ttKti|^t  estate  of  TumbulU  Forbes,  and  Company,  un 
'€if  iMvdoikiMlit^ted  TOWprticeeAiiigs,  similar  to  thono^ 
wJttoii^  bftd  'been  ialcflfi  by  BroderkJc  alon^;  fotuided  on 
MljgCi^clatinft  aaid  id  be  dm  to  the  bankrupt  estate  bjr 
JFoMtpb  £<ittleaale»  in  wfaSdW  in  like  mtanet,  fibey  o^ 
tatned  decree  in  labBetiGet  and  a  ehtirter  of  a^J^eatio:^* 
Wideir  reaenration  of  the  purchaser's  right  to  chaUeugt 
IhUgfOUBda^of  debt»  whi<ih  was  completed  bylnfefU 
«Beilt; 

-  Tb»  ground  of  the  daim  of  the  assignee^  of  Turnt 
hntt^  Fwfae^  bnd  Gainpfin7,.againsft  Joseph  I^ittledalo's 
4rtatQb  1VBS  %  ottltraet'of  sale  enteMd  into  in  the  Wftt 
ladiai  re^ctin^  ifome  property  thfcre;  Ptocisedin^ 
respecting  this  transaction  were  instituted  in  %ht 
Chiribrt  of'  Ohanderjr  ht  England ;  land  tbejr  appear  t# 
Ikare  been  closed  by  refiarence  to  dn  arbiter,  wbd,  in 
imO,  rescinded  fbe  alleged  contract,  and  declared  it  to 
be  tttit  aJid  v6id,  and  of  no  effect  against  the  reprer 
flentktiTea  d(  Joisepb  Littledale.  In  consequence  of 
•tlftf^^tenninatiott,  no  further  steps  were  taked  l^  the 
aaaigiiees  of  Tttrmbull;  Fotbes,  and  Gompany,  against 
tte  eBtd;o  of  Colonsay. 

•  •  rljnniam  Broderiek  died '  about  th^  year  ISSl,  leaif- 
ing  a  will,  by  which  George  Henry  Hooper  was  named 
liid  ^  universal  heir  and  executor.* 
-  In  1896,  Isaac  LitUedale,  the  dainmnt  intb^pre- 
neilt  inrocess,  who  itaade  no  ap^earanfce  ib  any  of  the 
fVBTiona^toceedings,  expedbd  a  special  servite  Us  heir 
%»  biabroti^  Joseph,  ill  ihn 'above  mantidned  bond, 
^oad  obtained  a  j^oept  of  dttrti  cqmM  fi»m  Mr 
•M^JHcnias-Ufa  sujiarior,  reserving  all  right  to  dbtaK 
lengB  or  object  to  tiie  ti(%  in  virtae  of  which  it  was 
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4  June  1829.  :  ^  discharge  and  renunciation  of  the  infefttnebt  in 
M'NeiUtf.  their  favour  was  afterwards  executed  by  Ross  and 
LitUedaie.  ^  Hoopcr,  as  the  surviving  assignees  of  Tumbull,  For- 
M^atifkpMJU  bes,  and  Company,  and  by  the  latter/  as  executor  and 
^^  administrator  of  Broderick,  the  other  assignee. 

Isaac  LitttedaOe  then  raised  the  presectt  im>ce8s  of 
muhiplepoinding  ibd  fledarator^  itl  thenmne  cfMr 
McNeill,  in  which  he  caHed  as '  def (Anders  the  three 
ristefs  of  WiDiam  Bibdeiick,  as  his  heii^  at  law»  tlie 
said  George  Henry  Hooper,  as  hiar  testame&taiy  bek 
and  executor,  and  Ross  and  Hdoper  as  the  stirvtving 
assignees  of  Turnbull,  Forbes,  and  Company.  These 
parties,  who  were  air  out  of  the  kingdom,  weneedic- 
tidly  cited,  and  made  no  appear^Ce  in  the  ac&ir. 
The  summons,  besides  the  usual  conduaicnia  of  s  mni^ 
tiplepoinding,  had  dedaratory  conchisions,  that  the  adi^ 
judications  should  be  found  hull,  and  the  estate  ^ould 
be  declared  free  and  disburdened*  of  the  aidjudidrtiom 
which  had  beeif  led  agbinst  it.       ' 

He  then  a'ppeared  as  claimant  in  the  muliiplepbiad- 
ing  for  the  sum  in  the  heritable  bond,  widi  Sftterest 
sinee  the  death  df  Joseph  Li£tledale  itf  1805. 

'  Mr  M'NeiH  opposed  this,  on  the  ground  that  die 
claimant  was  notln  a  condition  to'disehatge  the  daimi^ 
or  to  free  the  estate  from  the  adjudications  wUdi  had 
been  led  by  Brpderidc,  aind  by  the  assignees  of  Tain- 
bull  and  Company.  ' 

The  Lord  Ordinary  pronounced  the  fofiowing  inter- 
loCutor:  ^  Finds,  declares,  and  decerns,  in  tennsof 
'  the  declaratory  condusions  as  to  the  adjudicatiois 
/  led  in  the  name  of  ^  the  said  William  Brbderick,  and 

*  of  the  assignees  of  TurnbuU,  Forbes,  and  'Comptoy, 
-'  and  ffrefers  the  claimant,  Isaac  LittledUe^  as  heir  at 

*  law  of  the  deceased  Joseph  LttiOedale,  to  the  sum  of 
'  Ii.2000,  with  legal  interest  firom  the  5th  day  of  Od- 
'  tober  1805,  under  dedtlctioiiofthe  property  tax  pay- 
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'  iU^^  a(  i}ie  .timet  and  idlli  tde  aocnmalation^  in  tenns  \^^^' 

*  of  the  Buqute  in  process,  of  date  S8d  December  1826 ;  M<KeUi  t^ 

*  akoprefiers  tbe  daim^t,  Thomas  Littledale,*a8  exe..^^^|;|^ 

'  eator  of  the  said  Joseph  I4ttledale,  to  the  interest  due  ^^tmpkfpohtu 
'  OB  the  said  sum  of  L.2000,  from  Whitsunday  1804^' 

*  to  tjhe  sai4.^th  day.  of  October  1805»  under  deduc* 
'  tjkni  of  property  tax»,  the  said  Thomas  Littledale. 

*  i)lvays  con%ming  before  ^xtrfic^  and  the  said  Isaap. 
Vapd  Thomas  I^ttl^ale  grai^ting.  the  neoqssary  dis- 

^  chaise  of  the  faepita^le  bond  an4  infeftin^nt  by  which . 

*  the  d^jt  is  constituted ;  and  decerns  for  payment 
<  acpgrdiogly ;  further,  under  /the  circumstances,  finds 
^  no  expanses  di^e,  to  t]be  nominal  piu^uers  of  this 
'  «V|P9iop8/ 

^Tl|e,pu|!9uerreclauned,^ao4  j^^^^^  That  there 
v^  ap.^iridenfie  lliat  the  persons  cal)ed  aa  thc^  heirs 
of  ^iUJuBfu.  Broderick  (hif  sistezs)  were,  really  such; 
and  that,  even  if  they  y^ere^  the  adjudiqition  at  his 
i|{9t«jW^  <md  infe(tipe4t  following  upon  it,  could  not 
l^jfii^y^afluu^^  Of  extinguished,  witl^out  pre^- 
Tionsly  mbiciiig  the  decree  on  which  it  proceeded  in . 
a  competent  action ;  ][lutherford  v.  Bell,  7th  March 
17fi9  (Mar.  117) ; .  Park  v.  Craig,  15th  Nov.  1771 ; 
^idii|B..t^,Whitoford,  9th  Feb.  1776  (Mar,  App.. 

Admd«  Nos.  6  and  70 
There  are  no  proper  reductive  conclusbns  in  the 

sun^mons  calling  for  production  and  reduction  impro- 
la^on  of  Broderick^s  adjudication,  nor  indeed  are  any 
gmmds  set  forth  that  could  sustain  such  conclusions ; . 
for  iedi  that  can  be  alleged  is,  that  there  was  a  piuri^ 
petUio  in  the  sum  for  which  it  was  led,  which  is  clear- 
ly no  ground  for  reduction  in  Mo  of  the  infeftment, 


*  TUi  daim  wm  noi  olq^eted  la  bj  tbg  minuer^  but  allowed  to  foUoif 
m  •  CMMqiMBct  of  rattaiiiipg  ftkc  cUim  for  Inac  Littledale. 


##«  p£:C;t^dlts  0^  titfi      No.  in. 

>>t^e«fc.  B«  ohiy  ft?  f§b»l«ttg  11  to  «i8  8uHi  ftfel  Iffal]^  le 
m3^  fi^tttad  dtedj  Baffdlli*  «?.  Wflki^on,  14fffl  PeB.  17», 
Littiij!^      aji^  jujgg  ^  Crediloi^  of  fiasfetfern,  «ih  I?<rt-HI7 

<«^  11-  ThM,  A8  to  the  Adjudicatioii  at  tiic^instaicetf 

tlM  asidgtoees  iyf  TarnbuU  and  OtMnpany,  tbe  dis(ftid|^ 
^fd  ki^uikiatlon  of  the  ^rViving  s8Bi^;nees  wnsb* 
sMSdktit  t  bec^Q^e,  hy  tfa^  aalfgnittibli,  the  estatt  Wis 
v^tfedita  the  eifecbtctfb  Md  tfdm&dflmuarsoftbett- 
sl^ites,  ilndth^fi^iofWilH^m  Broderidt  mrierit 
bad  theftfo^e  d^Vdl^  ftt  bis  deatb  td^poathebeinM 
law,  indtMd  of  acere£lciftg  fo  the  iurViTiiig  aBS^iiecs.* 
til.  AMhongh^  hf  Mttttit«  1M4,  (!.  8,  d  Aeme  of 
preference  in  a  multiplepoinding  be  a  suffideiii  iM« 
rant  to  the  common  debtor  to  make  payment,  and 
ift&jr  |)dt  kirn  fai'^ftfttf  t<^«b  to,  )^ liliif  can eta^r  ^ 
[fly  ei^  tom^tklctfiS  fbi"  tti^tebklki  frapettyr  &M  ^ 
be  of  no  effect  to  regdlate  pi^ei^jlbefr  on  lahdbtMtka/ 
which  nittst  be  ruled  by  infeftment^  appearing  bH  flie 
recdr<l.  Th^  IHirtber,  Cherefb^,  eamiat  Wfuttfi^ 
td  pfcy  tm  the  di^adibMioM  ft^p^drS^  cMlhif  MM 
aXtaehing  to  his  esCftt^,  ari^  ftlMiy  HhdUkfga. 

^he  claimant  dnswe^eO^h  ThM  He  M  eimtlel  Id  tf 
decree  in  hisi  favotir^  all  partieir  h&viaig  intcir^t  ^ 
called,  and  ncrne  appearing  to  object  t(>  h^  pre^sren^i 
wd  that  the  holder  of  the  fdnd  h  medio  payiog. 
vpon  sudh  decree,  will*; be  In  shietjr,  in  terms  of  tito 
8fot  1  Ji84,  Ct  2^,  whlttever  daim  may^  afterwards  ile 
against  the  patty  Who  titA  obtained  it  at  the  instancv 
of  third  parties;  J^acAenfde'0  0^, 


-t^- 


*  The  LQr4  Ordimiy  eipretsed  Lis  oj^nioA  la  a  note,  tfiatitvaltt^ 
|iec6tBai7  to  inquixe  wlietiier  Ihe  renmcMoa  by  the  BOrnwiaguiiS^ 
would  W  Bufficiettt,  hHtMb  tie  jfteiMr  .WrepiMntatiiree^  of  BrdkoA 
who  was  the  other  assignee,  #ere  already  mside  parties  to  tBs  iSoDi  tw 
^  objection  was  not  afterwards  insisted  ii|. 
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a^  Bis  iie9W»  it  is  h6t  tVMipaMt  f»r  fb«  ^ui^er^ii'!^^^ 

tA^^PIett «  tteui,  utUess  he  shefw  tBa4  fh^ref  art  ati;^'iittiedi£ 
oCher  person  or  persops  entitled!  tp'  thai  character^  asif^s^i^i^ 
reductions,  dedarators,  and  other  real  actibns  that^ 
have  p^  peraonalt  cowlimpn  ag^ivft^  the  heki  jOfia/ 
pwieUA  #iA*ftany  gtoftrat  JUbHtg^  to  etfter;  jBM^. 
iv.  1»  12.       - 

II.  The  daima&t  is  entitled  to  have  the  heritable 
r  debts,  to  which  he  has  completed  a  title  in  his  own 
{  person,  disencumbered  ^  berth  the  adjudications,  by  a 
f  declarator  in  terms  of  the  summons,  there  being  no 
^  grounds  of  debt  to  su]pport  either  of  them ;  Chalmers 
^  €7.  OUphant,  fith  Inarch  l7i^  fl^ot.  ^iVs);  and  such 
^  decree,  t^ether  with  a  disdiarge  by  the  claimant  and 
tlie  represeniatif^es  of  Colonel  McNeill  (wii6  cantor 
with  him  in  this  action)  will  effectually  extinguish 
'  the  heritidile  incumbraAd^  dn  the  estate  of  Cdonsay. 

JTke  Qmri  unanimtfusly^^d^sled  the  note. 

Zmrd  G!fefife6>— Mr  McNeill  has  done  very  ri^t  to  resist 
^  lUV  <SkAa  t«l  lis  sbsttil  4Mlfii>r^ 
f  estate  weald  lNyeiSKlu%d]*i»J0»^ 

i  ttyt tba daimapt  has  motr  doaaeverY  diiag that  wasueoesssiy, 
f  €fr  liiat  could  he  done  in  th^  obciunstances,  to  hnng  every  party 
4  haviog  aa  interest  into  the  Aeld.  EVen  if  any  peixtj  <Aidming 
'  a  r^tit  to  these  adjndicatioas  should  conte  fi>rward  aftenvarcb, 
iluef  coiUd  never  come  agsdnst  Mr  ^l^eill,  whd  win  he' s^ 
^  caordf  Aont  aS  after  'daimf  %  tte  ikt^  bf  prdfer^nee  Uk  tike 
^  mOitiegwtt^iiigiA  hmkitlMth&liMi,  agaiii8t.«ibA  iScke 

inpoMNe*  to  dd  sQr  Ibiiv  »^  ttaft*  W 

1^  Mr  McNeill  now  nins  the  sligiitest-  nsk  hf  paying 
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'J!!^jy  tbf  niOMy.    No  poim»an  tariag  fiOIaira^  19M  oftct  ^i. 

littl^c     dew  Ibat,  if  907.  new  daimant  bM^  nftwvipidB  jf|ci^ 
'T'^.-.  tbe dlsciutnoa  fwi  opiy  b«  betireen  him  and  Mr  litflefale; 
^  y««w>M  '  jmj  i,e  can,  in  no  event*  opme  against  Mr  M*N^. 

Lord  Ordinary,  Afedtojrn.  Ad.  Sol.'Oen.  (Bope)  Jamm 
Mtikr.  AttJ^^y  Walker  BaM.  BUbertMi'Etmk 
and  Bobert  Fleming,  W.  S.  Agcnta.        F.  ClaJc 

U, 


il£CONjp  PIFJSION. 

.  No.  CXLUI.  4  Ji(N«  199a: 

AIAC|{Ay 

.     A¥BB06£, 

Peoof.— TausT.— SxAT.  Ifi96»  c..8ft.->-^  tjptrfmf-. 

ebatrng 0m kesiliaiiU mi^ftdt,  mUttmmmmme,  «<« 

publicMle,  kmmgsuktei'iMaletieraloii^mABk 

ike  teller's  hw-agent,  eMitig  tktU  Ae  fmteitm  tad 

^enmadejbr  beho^ if  jp,  ami mt&otisii^ adit- 

potitUmtfi  be  prepaid  imJB'*  name,  i^wiiek  letter 

B  ftept  p^gfevh*,  oUhtmf^  he  ^ietoed  it  to  Ae 

figent;  mdA  lu»pmgmUeqitetitfyjHu4  tiepnee, 

gfff  ^ dupmHo^  MtMfotpnmme,  omwkiekiif^ 

ment/ollowed,  ondpoeaeeeedtkenilge^JiirMeerd 

'  yeare  vritko^t  opp^itim  f'-.^nd  Ota  A  €bMwit 

6e  required  i^demide  in  Jiioaitr^Biihereieii^nit 

pritffA  ehewif^  ikti  ke  took  Oe  dtepftitkmm 

trust  Jnr  B-^lthot^  tdhged  that  his  dang  so  ntf 

fi/raud,  which  might  be  proved  iHx>ut  ie  jure. 
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prilHc  saie^  iliie  storey  of  n  home  in  Bdinbtrgb,  im^Maciay  r. 
aediateiy  above  that  which  he  occupied  as  a  tavern,  ^"^^ 
OD  a  lease  froin  Mac&af,  which  was  cnrrebt  till  Whit- Proqf. 
flmday  1826.    In  May  1881,  having  paid  the  V^i(^^s^\m.c. 
)»  oiitaineda  diqpositioii  to  the  house,  on  which  infeft-'^- 
meat  was  imiiiediataly  taken. 

Ia:Mar6h'18Si6,  Mackay  brought  the  present  acticm  * 
against  Ambrose,  concluding  to  have  it  found  and  de?  * 
dared,  *  that  the  foresaid  purchase  of  the  property 
'  above  described  was  made  by  the  said  William  Am-  * 
'  brose,  defender,  in  trust,  and  for  the  use  and  behoof 

•  of  the  pursued,  his  heirs  and  assignees ;  and  the  said 
'  defender  ought  and  should  be  decerned  and  ordained, 
'  by  deeree  foresaid,  upon  receiving  payment  of  the 

*  price  which  he  may  have  advanioed  on  account  of  the 
'  said  pmechase,  to  denude  himsdf  <tf  the  sAid  property, 
'  with  the  portinents,  and  td^  assign  the  .writs  and  evi«/ 
«  dents  thereof,  the'dispgntion  in  favour  of  the.  defen- 

-  der  at  afwesaid,  and  in&ftment  fi^owing  thereon,. 

*4a  fiivour  of  <the  purslter.'.  . 

•Jir«ie9porl4tf  tfae-aetioii^the  pursuer statM, that  the: 

dtfender 'accepted  of  tyimandate  from  the' pursuer  to 

purcbase  the  house  fbr  him ;  thM  it  was  then  agreed 

hMMSft*  thaiinMieB  that  the  Uefendersfaoidd  be  al^. 

lovedto  oocufqr  tiie  house,  at  a  certain  rate  of  intelrest, . 

during  the  enrrency  of  his  lease  of  the  Cavern  below ; 

<aViHievoiiQBeta  advailca  tlie|ninhase«lhoney^  hb  was^ 

to  possess  it  rent^see  until  the  end  of  the  lease,  and 

dioidd-theB^daliver  it  iq>;ta'the*^.purBuer,  if  they  could, 

llot^ag^fet1about^a:r^[|ewaltof.4^  lease;  that  botli 

BVi(i«s  were  pr^eiit  at  the-saie  ;*  and,  w|ien  the  dor. 

Mt«r-nM  ^Ured  the  ^rc^iasarr  he  asked  and  got 

the  pursuer^s  permis^on  to  sign^  the  minute  of  sale, 

^ating  that  he  wo^ild  .give  the  pursue^  aa  acknow*^ 

Ngment  that  the  purchase  had  been  made  for  hiip ; 
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4  juneiMk  ^^^^^  accordingly,  in  the  ooime  of  die  same  day,  die 
m^fT  Mlowbig  Joint  IMet^  wriitett  1^  Um  ffnanv^aal 
Ambro^  subicribed  by  bodi  partie^^  miB  ankbtaanl  ta  Jir  lUe< 
i>fM/.  allan,  thd  seller's  in v<»ag6iiti»«-4.f  Sl&,.Tb«q^/ilt  itt. 

JteM  69e,  0^    '  ^^  Mertey t  agent,  ve'  hahre  6iic&  aii  ofonbn  of.  ^nw 
'^^-        *      *  abilities  and  inte^tyi,  tbat  4rff  havadgreed  U  let  yoa 
'  prepare  the  dtspori^km  of  the  h^we  inf  &aiaEiei:k 

*  Road,  andto  takecareofiOririntiaMi^jthediqpeBilpQB 

*  to  be  in  name  df  Mr  Betijaraia  Maidtty^  teaidla  ia 
'  Edhibuigiy  (the  piirtiidr)  fit  trbom,  in  JtelUy^  ika 
'  honae  was.  putebaBed,  .aod  to  be  tenti  tc^Mto  ftAMei^ 
'  viaalf  That  tbepttrawrjafewd^yaaftaitlieadk^ 
shewed!  die  letter  to  Mr  adacsSlaB;  akui  deaked  ban  io 
prepared  dispoaitkni'  m  terms  of  it  ^  .but  it  'wm  te- 
tained  by  tbe  puxsieer  as  an  aBknbsrlddgmen*.  bjr  tie 
defender  of  the  fact  that  die  howa  w»  pdrcfaeed  fdr 
th^  puraner,  undl  the  disposifiqa  itself  shvuU  be 
gntated :  That,  notvrhhatahdia^  ffais,.  Mr*  MKUhai 
was  preirailed  on  by  the  d^tOnfer^  withe«|  4itty  dm- 
mmdcatioA  with  the  pursuer,  add  dentaary  ta  whit 
both  the^e  perso(M  knew  to  lie  his  ekpfess  ardors^  Io 
make  out  the  disposition  m  the  ^^^^n^'  naake^ 
agaldst  whidh  proeeedang  the  posau^  frtoqpnody  ie- 
nK^nstrated'  both  in  writiilg  and  ref bdHy; 

On  the  other  hahd^  the  defender  avcsrea  tfaa^  in 
iflbddrig  dw  purchase,  he  Kted  on  hia  owil  aMoaat, 
aftd  hdd  accepted  of  no  authority  whatorcr  frdnb  dm 
puvsiket  to  tralisad;  for  him«  Tlie  defender  did  oaf 
deny  having  signed 'the  ah6ve  lett^  addnsied  tofMr 
JHaeaUan;  but  Be  Affirmed  diat  he  i^^ootat  the  tune 
d^are  of  its  contents,  aoA  within  4  few  daya^EsdaisK 
^  theri),  and  indisfted  that  the  let tei-  clhonld  Hot  b«  MsbS 
updn  or  delivered  to  Macdllanr-«-4ill  which,  howe^eiv 
waa  ^ipressly  contradicted  by  th^  ^rsuar.  FtMittf 
the  defencCer  addre^s^d  a  letter  to  the  pursuer,  Allied 
T6th  Atigtt*  I»aO,  iti  Which,  apparetatly  con^ii^rii^ 


hSMfatm  *<?^pttprtfi«o*  of  tllfrhdMfe,  h^ttM^  offet  of  ^^JJI^^^ 
il'ti^  ibe  ^UIMter  cm  certain  terte0>  atid  odtiirlttded  with  Maduiy  «^    • 
a  request  that  he  might  hear  from  the  pursuer  in  an*^"^'^^^ 
swer.     The  pursuer  did  not  seem  to  aver  that  any  Froqf. 
irritten  amwetWBS  made  to  tbid  letter,  while  the  dk'suStim»,^ 
lender  alleged  positively  that  no  answer  at  all  was  re-^^ 
eeiirtfdy  nor  tiny  tftqi  taken  by  the  jiuiaiute  for  carry- 
ing his  claims  to  the  property  into  effect ;  that,  on 
tfie  contrary,,  he  acquiesced  in  the  disposition  being 
made  out  iif  the  same  of  the  defender — allowed  him  to 
yay  the  price  and  subsequent  feu-duties,  and  to  enter 
iito  poaaesokMf^  without  making  any  objection — and 
net(<r  advanced  any  daim  until  five  years  after  the  de- 
fend^a  title  was  completed* 

Both  til*  AeSdaAer  MA  llgfceHHan  were  teamined  aer 
havers,  and  both  deilied  having  ever  had  in  their  pos- 
lessioiw  oiP  having  ever  seen  the  alleged  mandate  to 
ptfehaMtf  th(i  pfo|N^y  ft)r  ftefaoof  of  the  pursuer. 

l%e  l^ord  Ordinary  ordered  cases  to  tiie  Court* 


*  T)ib  dvder  ynB^MmpoAA  #M  (W  ft^owlng  aotei.^  WHh  a^<t 
^tolhepiBciiiei*#Mlc^  taagmmtor^ki  dateder  tii  hay  thbhOam^nf 

*h««Mer«awfl4r«icil!^Maa3»«i«llttMidkte9f  «hd  b*  hae  alaDladMi* 
*  Mactlto*!  oitii  tiiBt  lie  WW  Mir  «iy  mi.    It  i%  therafbtfe,  the  pi^^t 

^  nj^BitiKtiiictf  fevlfiiB  caiM  l»  tli*  joiik:  kttor  by  thepmsiwr  Mid  de« 
'  ftnaici2$tb  JiiM  I830f(talii9  tto  dAj  on  ^kfcli  tfct fawag  itw Umtfitl 
^l4r<faeieftdiet9iulir«bMdt9#dtanfMM^^  .    .  ^* 

^  Mgiie*  Vjr  tM  di^tader,  whoihatrMt  deiriid  hit  tniffaifrtiaa*    No«V  i^t 

'  Hii  adtoiPhdilMnir  ttontly  rflnr  bR>«gli9e  ime  Omx^  tb»  Iwtttft4Mi, 

'  Wttdr  M»fii0  tf^rtdOM  ofifte'  j^luUmk'  h«9l&^  hMP«Unltf  teltojniV 
« mnVUhbflfi  t  'gltdm^  le9<^st«itfNvttv«nrit^  WvpKiiflAli^  ttewttt 

^teni»Qftul«cl{MW>   HiHtiBg^  thrtrrftog(,aalm>*lii^l|i|y  febe  titmi^irdai:. 

*  iened  hj  the  trustee  to  be  his  authentic  act,  is^  in  Che  Lord  Oidinavj's 

*  o|diden,  omiplitnce  with  the  astute ;  and  bo  &r  he  accedes  to  one  of  the 
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4  June  ii»o.      Pkoded  fw  the  pufsuar— This  acti<m^  froeeeds  oq 
MadBiy«^    two  dtetinct  and  separate  fiU^aUons^  the  first  beinfi 


Ambrote. 

Proof. 
TruMt. 

Stmt,  load,  c. 


pleas  in  lav  off<^ed  for  the  puvnier,  tbut  tbe  foxe^pusg  lett^  i«  eridowe 
of  what  wa9  intended  on  the  26th  June  1820.  But  this  intention  seems 
to  hare  been  altered :  1«^  Mr  Mercer*s.  title  to  the  iionse  not  havtef^ 
been  completed)  Mr  JfaniHan  could  noC  gmot  the  dUpMlUfm  tfli  IImsb 
should  be  made  upi  Accordingly,  the  numdate  |o  Mr  Macallan  to  gnnt 
the  dispoeiti6jQ  to  the  pursuer  never  was  given  nor  intimated  to  Mr 
Macallan,  but  has  all*  along  been  In  the  pursuer^a  poaae8slon«  and  wis 
produced  hy  him  in  the  process-  Sd;  There  is  a  (etter  finom  2f  r  MaesUsi^ 
to  the  defender,  dated  Crieff,  24th  April  1821,  ten  months  after  the  man. 
date  to  that  gentlenum,  wherein  he  considers  Mr  Ambrose  tlie  defender, 
as  the  purchaser  of  the  house,  to  whom  the  di^osltion  vaa  to  he  gruitsdi 
and,  accoidlnglpr,  in  summer  of  phat  jear,  1621,  the  dlspoaitlan  issgnnU 
ed  by  Mr  Macallan  to  the  defender,  who  paid  the  price,  waq  immecliately 
infeft  in  the  house,  and  who  possessed  it  without'  chaUeiige  till  this  le^ 
tion  was  brought  in  sumnsor  )S36b  Hid  this.  QQ|M|uct  and  jAesQ  Gxem* 
stances  stppd  alqne,  tl^e  Lord  Ordinary  would  have  thou^t  thst  it 
amounted  to  an  abandonment  of  the  purchase  to  the  defender.  For  how 
eouldthe  pursuer  have  acoduated  for  his  neves  havtng  evai-slEandls 
pay  the  price  of  a  subject  puichaaed  for  him  f  but,  on  the  contraiy,  hsVf 
ing  allowed  fhe  defender  to  pay  it,  and  take  the  disposition  to  himself^ 
But  here  a  circumstance  enters  into  the  detail,  which  creates  a  dtfflcoltj. 
It  is  admitted  in  a  letter  wrHton  by  the  defender  to  the  pursuer,  dated 
the  16th  Ai^st  1620,  that  both  of  these  parties  wished  to  purdttse  tbe 
house,  and  united  in  pot  opposing  6ach  other  at  the  sale^  whidi,  h<nr. 
ever  hind  It  i|M|^  have  been  by  the  one  party  to  (he  0ther«  was  any  tinag 
but  kind  te  the  teUsr,  and  eeiMiil^  ^nrtany  to  the  priasi|d£S  widdi 
govern  pobUa  ssftss.  The  dfitedarms  tenant  of  the  floor  immedhtdy 
hslow  that4n  questien^ehad  a  lease,  wherselsix  ynreweie  to  ei^te; 
and«he»aiitadthehMiae«KpQvd  «9  mie  as  an  eacemnuidatifln  to  the 
othes.  Thipiiraiier.wttlsndlivdef  theheaaei«ntedltyliieddhiderv 
and  wished  te  buy  the  floor  undttr  sale  as  an  edditlon  is  the  other,  sad 
thus jcgnfrreneas arose  between  them»  to  avoid  competifioitt  anditi^ 
pears  to  have  bean .  agawd^ .  nr  si»  ksM  proposed,  at  the 'defenler  te  Us 
lettiRsdndto,  that»  httfaensrcnl  of  his  beecmh^  pnrdiaaer,  heihMU, 
at  the  sxpixy  of  faiakaae:of  thepursiaer^s  house,  o6iivey  the  other  to  thtf 
pHDBHfls  at  the  ydce,  which  the  defender  might  pi(ylhr  it,  provided've 
«^eoiildnot  agree  ontensolbrntenewelof  myleaae;  bat,  ontheoOsr 
<«haad,  sokngaalimwlUingtoosBliaiie  tenant  tf  the  ptadaesMov, 
**  oo  rasBonable  tcma,  I  waa  ta  hold  the  flat  above  as  propiietor,  in  tke 
¥  assMt  vi^  aa  X  woiili  dedmlng  the  enrroncy  of  my  leaae ;  snd  It  was  only 
f«  in  the  event  eC  mjr  gMpg  up  my  poaMttion  ef  tiie  tcvcn  as  tensot  M 
fl  I  sptftuconv^tiie  homo  above  toyo^.*    The  dcfader  then  sng^MM 
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diat  the  house  was  purchased  for  behoof  of  the  piir^3Jt»0  iw. 
suer ;  and  the  second,  that  so  standing  the  personal  |^^^^  9. 
r^ht,  thetiUea  vera  taken  in  the  defeader'a  name  AmbtMe. 
not  oitly. without  the  pursuer's  consent,  but  contrary  pn^/. 
to  his  eiq>re8S  orders.    The  farmer  averment,  as  being  l^^\ig^^  ^^ 
one  of  tifiist,  must  be  proved  lA  terms  of  the  act  1696>3^- 
c^  SS.    Accordingly,  such  proof  is  afforded  by  the  joint 
letter  of  the  parties^  written  on  the  day  of  the  sale  to 
theseller^s  agent,  in  which  it  is  acknowledged  that 
the  pursluer  was  the  person  ^  for  whom  in  reality  the  - 
'.  house  was  purchased/    It  is  true  that  there  is  no 
fortnal  authentication  of  the  defender's  subscription. 
But  the  writing  is.  not  of  a  deaeriptioa  that  nequires 
the  observance  oftbk  statutory  solemnities  to  render 
it  probetivef,  and  the  act  1696  does  not  say  that  the 
writ  required' fCkr  ertidilishinga  trust  milst  be  fermany 
authenticated;  It  requires  simply  that  the  proof  shall 


*  tbat,  in  the  ^vmt  of  Ui«ir  differing  upon  whmt  should  be  reaeonable  tern^t 
'  for  the  renewal  of  his  lease,  they  should  reiSn-it  to  pewms  to  be  mutually 


,  « .This  letter,  da^  16th  A.iigiut  laSO^  not  two  BMbtha  after  thd  other 
<  to  Mr  Afacallan,  with  the  non-deU^ery  of  the  letter  to  that  gentleman, 
«  shews  that  it  was  not  Intended  te  take  the  dhipositloo  to  the  punuert 

*  which  is  cenfinnad  )»y  his  aevicr  ones  offiadng  t*  pay  the  price,  and  pee- 
'  mitting  the  diqH)siaoa  to  be  granted  to  the  defender;  at  same  time,  it 

*  also  acfjounts  for  the  pUrsuer*s  not  having  required  the  defender  to  re- 

*  eonrey  the  sabjact  td  hini  till  tie  Jean  of  the  under  floor  etfited,  and 

*  was  not  agyn  reueved.    Yet,  while  it  upeuUsin  thlslriy^it  also  proves 

*  that  the  miMidate  to  Mr  Macallan  was  abandoned  i  and  sinee  the  parties 
«  did  not  come  to  any  other,  agreement  in  consequence  of  the  letter  of  1 5th 
«  August  ISSi^  it  tliKiwfth9tqsn«wtiim«atBeni^y]aos6^aiid(  in  the  I^ 

<  Ordinary^s  opiniAn,  renders  the  cause  proper  fer  the  ophiioa  of  the  Court. 
'*  Tlie  I^rd  Ordinary  cannot  help  thinking  that  if  the  pursuer  should  lose 
.«  hia  cause,  it  it  entisely  bia  own  ftult ;  foiv  in  the  b^miiflgi,  he  was  ooti. 
«  cecBbd  in  defeatisg  the  Jiafttcalmid  legal  eAsts  of  a  public  aaU  by  a  com- 

<  bination  with  the  defender  to  prevent  competition,  whidi  is  the  object 

*  of  a  public  sale  s  And*  &rther,  when  the  disposition  was  granted  to  the 

<  defender,  the  pursuer  evght  to  have  had  the  terftw  of  his  agreement  with 
'  Hbe  defender  acyusted  by  writing.  If  the  house  had  been  burned,  would 
«  the  pursuer  have  considered  himself  liable  to  the  defender  for  the  price  P 

*  If  not,  he  caa  batAy  desfare  him  to  reconvey  It' 
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4  Jnneutft.  be  fa}r  tke  Wrik  ^  bsOi  bf  the  alleged  tratter.    Tbft 
MarfttY^T^    defieBctev  does  ooll  deiif  kis  aib$criptian ;  asd^  ihe»« 
AmbvoM*       £gK,  it  miiit  he.htlil  eqfuaHy:  prohathre  as  if  accompa* 
p^f^     '      nwA  with  airery  legal  soiemuit^;'  Mtmi^  L  S,  47; 
JteTim  ..   ^**-  ^''  *  *''*  Beattitt  !!>•  Lamhie,  aGtfa  Sec  1G9S, 
9&        *  ^  Fount  (Mm.  10^89) ;  Cfrawford  v.  Wight*  l€tfa  Jia. 
1789^  Kilk.  fMar.  1^970);  Fuggop.  MiUiken,  »th 
Ifec.  1746;  JKiik  (Mm\l6S7&) ;  Neil  0.  Andrew,  81k 
Jtiiie  1748^  Kilt  (Mar.  16^1);  Can^bcn  v.  Mae^ 
Laiic|daQ^  ith  Jane  ITSU,  KUk   (Mar.    12^86); 
Ounaair  ft.,  Bactfoa; '{I5th  iNov.  17fiS,  JTmiw  ("Jlir. 
16,994) ;  Httidcnau  r.  Miursiy,  fith  D^.  1765  (Mmr. 
l^jm^fi  €}lfl0kro.Boa%lOlih  Jao.  1779(^JMar.  164»42); 
Brdmr,^  18th  Jan;  18f8/Jiror.  17»060). 
•    Thftisleqpnd.iaFCBrmont,  resolving  aa  it  does  into  an 
alkjprtjoa  #fi  firauid;  id  p^aVeable  frmd  de  jure.    The 
act  1696; ^aand application  at  all  here;  for  the  pn^ 
8uer  does  not  affirm  that  the  titles  were  prepared  and 
executed  conformably  to  his  instructions,  or  thepre- 
viouSf  understanding  or  covenant  of  the  parties,  whiiA 
an  allegation  of  trust,  of  course,  implies ;  on  the  000^ 
trary,  the  statement  is,  that  the  defender  procured  th? 
dispositipv  to  b^  w^4«i  ^^  W  his  ownijftmei  in  vicdsr 
tiQtt  of  hia  obligaticn  to  the  pursuer,  and  for  the  par- 
pose  of  defrauding  him  of  his^ust  right  to  the  properr 
ty  in  question*    No*  dottht,  the  defender  was  enabled 
to  aceoraplidh  his  object  in  consequence  of  tiie  pursuer 
having  trusted  him  to  appear  as  purchaser  in  the  mi- 
nute of  sale ;  but  thia  never  can  entitle  the  defender 
to  plead  the  statute  \^^^  in  reference  to  the  ftauda- 
lent  proceeding  of  taking  the  right  in  his  own  name, 
as  if  that  were  alleged  to  have  been  done  in  perftr- 
mance  of  a  truest.    If  it  is  proved  by  ij^ritten  evidence 
that  the  defender  hag  been  eonatitBtad  the  pursaer's 
trustee  in  the  acquisition  of  the  personal  right,  it  would 
require  something  to  havQ  been  donft  on  (be  part  of  die 
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bfter  to  take  tbe  case  out  of  that  of  an  esiablished  trust.  ^  ^^^^  *<^ 
On  tiiat  supposition,  it  lies  with  the  defender  to  shew  j^^^*^ 
bow  his  dtaracter  of  timstee  came  to  be  conv^erted  into  AmbrMie. 
<hat  of  proprietor  of  the  subject ;  Spreul  r.  Spreul  p^ 
€!rawfoKt,  I6th  July  1741,  KUk  (Mar.   I6,a0l) ;  J~'-^  ^ 
Erdk.  if.  %  21.  26.        ' 

'Tbe  ease  of  Dt^gan  t^.  Wliite,  founded  on  hf  the 
defender,  is  distinguished  freto  the  present  in  this 
essential  point,'  fiE.  that  while*  in  the  former,  there 
was  no  written  acknowledgment  of  the  alleged  trust, 
WH  nereljr  an  ofibr  of  parole  proof  in  order  to  estab- 
Ksbits'exfstence,  whkh  was  maiatained  to  be  com* 
petent,  on  the  ground  that  the  aetion  resohrcd  into 
a  charge  ^  fraud^-^heee,  the  trust  i»  proved  bjr  the  de* 
fender^  writ  without  <lie  aid  of  any  other  evidence. 

The  delay  in  instituting  this  action  affords  no  valid 
ground  of  defence.  The  pursuer  had  no^  material  in- 
terest to  obtain  a  conveyance  of  the  property  till  the 
termination  of  tiie  defender^  lease,  as  it  was  part  of 
the  originid'  agreement  that,  in  the  evast  of  the  latter 
choesikigto  advnnee  (he  price  in  the  meantime,  the 
nratual  claims  for  the  interest  and'  the  rent  should  oom«- 
pensatie  and  extinguish  each  other* 

Headed  for  the  defender — ^This  is  a  regular  decla- 
rator of  trust ;  'and,  consequently,  its  conclusions  re- 
quire to  be  'suppmrted'  either  by  Ihe  writ  or  oath  of 
the  dd^Bnder,  itf  terms  of  Mie  act  1^6,  e«  Sff.  The 
sttmmem  calte  upon  the  Court  to  declaim  that  the 
purchase  wte  made  by  the  defender,  ♦  in  trust,  «id  for 
Vthe  useand'behbof  of  the  pureuw.*  ^The  further  con- 
clusion, that  the  defender  shall  be  drdained  to  denude 
of  the  right  acquired  by  him,  and  standing  absolutely 
vested  in  his  person,  must  depend  entirely  ear  concessit 
of  the  summons  up6n  the  judgment  to  be  pronounced 
on  the  previous  declaratory  conclusion  of  trust.    The 


MilchM^^^^^^  of  tnnf^'^afl^ 

Ambp— >t. .  -oottseqttaitlyj-thM  no  t>airt  oif  if  ctttibe  praved o^er- 
Pro^.       .   wfae  tbttn  by*  the  evidMce  ^redcribeA  hy  tiie  atitsitef; 

^-  '  firmed  on  appeal  18th  Nev.  1797^    But  ^  letter  iq^* 

on  which  the  pnAuer  founds,  whatever  mi^t  lie  \tM 
efikH;  in  estaUtsbing  a  trust  with  rejfimnce  tq,^^ 
]turchase  of  the  property,  confessedly  pceclqdea  ^ 
mippositioa  that  tl^e  disposition^  n^pop.  whifli  the.di^. 
lender  re«iaiiied  unchaUenged  pvopnat^rfor^iiBHS^ 
of  five,  yeaes,  «f»  Ufiam  >n  th«  defeodffi^  jMnlMpi 
tniat.£i>r  thetpwBoer.  '  i-     ^.^r: 

Tile  ^Htfaner  i«  vain  attempto  t»4ia« iitgwMt  Ibtfi 
case  firtfm  those  in  whldi  the  i^leged  titist  is  orattei^ 
bj^  the  irtister  hkiiself.    The  disposition  in  fiivonf  oT' 
the ;  defender  was  the  necessary  legal  consequence  of 
ihe  tninute  of  sale,  to  which,  by  acqui^sceiice  atj^aj^. 
he .  was  confeas^^y  a  party.    There  is  just  ^/k  litt^. 
gcottbd,  tber^forf ,  fpr  denying  that  the  QptQBRild%tittl»' 
now,  held  by  the  .d^ndeir  wasimpuladUe  to  thapw 
siier^  as  if  the  sub|eet  Aad  been«pur€Iu^9^:^l!^tiiefli^ 
Slier  himself,  and  then  disponed  to  the  drfeato*.      ' 
Besides,  the  letttf  in  question  cannot  be  held  eqtn- 
vtfleflt  to  a  declarationtif  trust ;  and^'  even  if  it  cbttid,  ! 
it  is  informal  and  improbative^  and|  consequently,^, 
capable  of  afffectiog  any  heritable  rights  w^^ethief  ^^ 
autheuticity  of  the  defender's  snbacriptinTi  lyju^L^^^jim^ 
ledgfid  or  not;  Fairlc  r<  Mackenzie  ^^-rrHlBhfllittt 
NoK*  1764  (MifT.  S4«9)  i  Mw  t^  WaOan,  16^^A 
177a*(^i2Mar-8#in')»Macfailane;9.  Grjew,  SSd  Mly 
179ft/silli»r.g4ffa)* '  '  -  ^  .......    .^  ..;: 

Farther,  even  if  the  letter  had  been  a  proba^^de-'"" 
claration  of  trust,  stiD,  to  render  it  efiectual;  it  was  ne- 
cessary tiiat  it  should  be  acfeed  upon.  But  it  was  nerc/:^ 
acted  upon,  and  was  not  even,  delivered  i,a^l}L.^^el3?%^..^ 
fore»  the  presumption  of  law  is,  that  both  parties  ex- 


4ar  rasQed^  and  tiiis  without  objectipa  from  the  pw-ji^^y^ 
ma.   In  additioii  to  the  legal  presumption^  the  letter  AmbmBi 
«r  (he  d^ender  of  the  I6th  August  1820  (which  wu9pr^^ 
lerer  Mftwei^d)  proves  that  there  teas  .no  defiEitiw^J^|^^[,j- ^ 
Mpreeffleot  between  the  parties^  .  -  .  ^ 

XortI  Gtenlee  referred  to  the  case  of  Jiiaggim  and  Wij^ 
irpMaely  In  point.  •  If  the  alleged  fraud  on  the  part  Of  thd 

'  '  luid  1)een  challenged  de  recentij  the  case  would  hay# 
I  ^piite  difierent  from  the  present.  It  is  not  of  oauch  eon« 
» fo  enqiB^  whether  the  letter  of  the  26th  June  18Stt 
mp^htAn  Gt  Mt  it  was  a  matoal  ihandate,  whioh  required 
Id  be  acted  upon  before  it  could  be  made.a  ground  of  aelMMi» 
If  Ae  pufBBer  did  imM(  fttl£i  his  pert  of  the  eon^ 
TBipditCj  what  x%ht  can  he  have  to  innst  £ut  petlbnxviite  oa 
tte  part  of  the  defender  ?  Now,  the  pursuer  ought  to  have  do* 
fivrnd  the  letter  to  Macallan,  and  paid  the  price.  But  he  kept 
Ae  letter,  and  never  offered  payment  of  the  price.  And  he  9sp^ 
peuB  not  to  have  answered  the  defender's  letter  of  16th  August 
18S0.  By  the  pursuer'^s  own  act  an4  deed  the  titles  came  to  be 
■ade  up  in  fitvotii*  of  thedefeiider ;  and  no  evidence  appeared  of 
thedflfnder'e  obligalioii  to  make  over  the  salgect  to  the  pursuer. 

ho9d  PUmUls^^Thia  is  a  very  dear  case.  It  is  fanpossible 
for  me  to  view  this  smpmons  in  any  other  light  than  as  a  de^ 
darator  of  trusty  &lling  utider  the  act  1696,  and  to  be  ruled 
liy  the  ease  of  Duggan  and  Wight,  to  which,  in  its  material 
intarcs,  it  is  extremely  similar.  .The  only  evidence  upon 
wlaeh  flie  pursuer  can  found  is  the  joint  letter^  In  the  view  I 
tehi  of  the  case,  it  is  not  necessary  to  go  into  the  qmestionas  to 
MMfttrH  he  probative.  The  letter  was  confessedly  not  given 
tfi  Ihlflirthlli;  thnn[;h  it  is  said  to  have  been  once  sheirn  to  him. 
Hwmlutft  by  tiie  pnrsuer,  and  for  a  different  ol^*eQt  from  that 
lar^aUdiil«M«>^allyi>^tended.  He  did  not  pay  the  ^ri&; 
aaihe.an0wod  the  diqtosttion  to  be  inade  out  in  the  name  of  the 
W^mUrj.  a^  IhetpfofWty^  in  virtiie.of  it,  to  be.possessed  by 
Uaiiaraipnaatlef^gthoftiflas^  In  these  ejacmnstance^  Xoan^ 
aot  madarstaiid  how  it  am  beimaguie^  that  there  is  aay  evi-' 
4flaeeaf  tmstby  the  writ  of  the  defender;  and  the  only  othai' 
•enlpet^t  evidence  thatcan  be  odered  is  by  reference  to  his  oath. 
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<ff^W      LffrdJusHc^lerk^^I  have  oome  to  the  same  emidiiaaB. 
^^^  I  never  sa v  any  nunmoiu  wiiich  oonld  be  lidd  more  deadj^  df 

Am^t^r.:^  1iie.]KUxq»tfad«(darataroft^^  '  l^er^  0  xfo- wiSCfareH^ 
^;rr/    diMe^Vust..  If.pardIeteBdmMy66i]ldl>d.adai)^ 

^*^***».f  .  feated ;  for,  in  every  case  wk^e  a  tniBtee  xe^if^  tP  ^o^rtnk 
'  he  is  bound  to  do  in  that  character,  he  ia  guilty.  <tf  ^a-jal^aU^ 
'fraud.  If  the  pursuer  had  been  serious  in  re<|uiri|ifg  ihaLtte 
transaction  should  have  been  oomplet^  in  conformity  vit^.% 
JoSoi  letteif  of  the  20th  of  June  1820,  he  ou^t  tSEneoosTy  6 
kan^  tendered  the  price  under  protest. 

The  Court  sustained  the  deffences ;  assbib^ied  tiie 
defender ;  and  found  the  pursuer  liable  in  expenses: 

£anl  CrinjfU&ey  Ordinary.        F^r  ibe  Pnlrsuer^  Wl#^  & 
Napier.  G.  and  W.  Napier j  W.  S.  Agents.     ,:For« 

the  Defender,  FuUerian,  Skene^  MaeaBatu  A^ 

Sfiepk0rdy  Ageat  F.  Cleric. 

■  «.-  ^ 


SECOND  DIVISION, 


No.  CXLIV, 

ALLAN 

5  Jme  I88»: 

against 
GALLL 

Bill  op  Excha'nge. — ^Legal  Dilioenc:e.— -il 

i^eakhange  may  he  transferred!^  indorsation  < 

it  is  dishonouredand noted Jor  non^ymefUi^H^b^ 

dor^ee^  in  suck  a  case^  coming  m  jpiace  ^lAi  kmr-^ 

/  W;  afid  being  liable  to  all  excejOUnis  ihateeA^ 

^^ptei»iedagainstiim.  ^I%eiikdarifeiftciSk>h9gd:0^, 

^  exeJumge  in  such  circumMances,  vufy  dfteMVii 

have  the  instrument  of  protest  extended  in  Us  ^jKii 

•>iMwiie,^  \aOiMgh  ^Wi  ^ai  koM  ik  "   " 

iii'iki  instance  (fttfontiS^^  ^ 


idS^^i^      coMr  OF  sEssiop^.  977 

l^Aiifttst  192^  Mr  Bpott  Monmeff  df e\tr  a  bilh  ttrldell*  ^f^i^^ 
vjpft  MceiNbeil '  by  tlie  aua^penchsr;  Mr  Allan.  Thisr  UH^auw  f'^tU^. 
wife  jdiseimiited  it  ike  li^^  of  MfelwrtDonaa^^TZ^  ; 

ttifcSW^I^  against  bdth  draper  atidac-JSl^^ 

S^^x^^^  ^\:t!tkerwnt^lay  ^li  them  foi*  inoriB  than  a 
wal£&^'  t^U  it  was  taken  iip  bjr  Mr  Scott  Moncneff, 
meilrawer,  who  thereafter  indorsed  it^  ^  witJioat  re* 
itse/-  to  the  chaifger^  Mr  GaJlL  ^* 

|i  then  had  the  protest,  wljikh  had  been  tak^Q 
hy  %nith  and  Company,  extended  in  his  own  name, 
aid  4lMtotipcnL  changed  the  acceptor  ^r  petpnedt  t)f 

AjQan  suspended  on  the  ground,  ^rit.  That  the  bill 
had  iiot  been  granted  for  value  to  Mr  Scott  Moncrieff  j 
and,  secondly^  That  the  protest  taken  by  Smith  and 
Company  could  not  be  carried  without  an  assignation^ 
aod^  consequently^  that  thf  ii^strninent  extended  in 
tlie  name  of  Galli  was  inept. 

I^f^iargw  admitted  that  he  was  UaU^  taldl  iim 
^j^OwoB  pleadable  against  the  drawer,  in  consequent 
rf  his  having  acquired  right  to  the  bill  after  it  was 
protested*  A  reference  was  accordingly  made  to  the 
09th  of  Mr  Scott  Moncrieff^who  underwent  an  exami- 
totion^  and  who^e  deposition  was  held  to  prove  that 
^  liad  b?e«.  giv€m«  for  tb^  /acc^tancei.  ,  . 
ie  only  r^fpfaning  ftiif^t;Qn,W9i^  fiWa^Wf^i^^ 

^tft^tlwregwlantyof  tt»prote9L  .    , ,    ., 
^  Xfprd  Ordinary,  '  in  the  circuivstances  of  t^s 
i'ai^  ^l  r^ra^ct  of  the  d^on  of  7tl|,aiinf|  ISSj^, 
"^^ia^nv.  Boydj^  fOfpA  the  ^ttey§[  o^de^y  pf  Q?(^ed, 
'^tfdeqoned;  - 

,W^.  su^P^^tr  reclaimed,  md  ji)leaded^Jl^ 
donation  aipter  tha  bill  was  protested  n^ig^^iiiatry 
tte  bill,  but  could  not  convey  any  right  to  the  pro- 
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*  w^w  *^'  ^"^  diligence  which  had  been  taken  on  it ;  Bdfi 

Allan «.Gdii.C<H».  i.  315,  4th  edit.;  Freer  v.  Richardson,   ISA 

—      Nov.  1806  (Mor.  App.  Bill  of  Exchange,  No.  19). 


L0gaim09M$.  The  charger  amwered— That  when  a  Hll  was  tafan 
up  b^,  any  of  the  parties  after  it  was  di^cyyiqpn^tlie 
person  so  taking  it  might  follow  out  the  protest,  and 
have  the  iustnmient  ext^de^:^(;i^«ii^,the  /mgf^^ 
the  party  at  whose  instance  the  bUl  was  first  protest- 
ed, or  in  his  own  naiae/;  and  that,  ^is^^  latter  mode  of 
proceeding  was  equally  regular,  and  more  usual  than 
the  farmer ;  JUta^q  ^  J^fl^'pcnpis)]^!'*  HitHiatda^Ga^ 
pa^y,  Wt^  Ji^nieJlSSa,  .      '     .   .,.,..  ,uv. a^I^  W— 

'    The  Lords  ]unanim<w?^ly  r^us^  Ih^  ^^.  \a  ,i\ 
JUrd  Glenlee. — I  capaotsay  Ihat  iW^aj^^^^f^^ 
Ihis  case,    t  did  not  expect  to  hear  the  jplea  tjiat  tfaif'jiistat 
was  ta&en  without  a  proper  warrant  staieS:  Ibr  it  is^  a 
preliihiiiar^ nature,  and  cafhe  too  late,  aft^''W'l^^'^^ 
narf  had  i^hMiiacei  ah  interf6ctte6r,  iSndhig  Wd:  tt6^$£^Koa 
Ketweea  Ae  chio^ger  and  nispM^lr  npint  ilA-ib»^hWiPa8ftni 
q^lLke  id^oi^  of  Mr  Stoatt  itlMoneff^  teOl,  tett  i^iti^i^ 
the  reference  thereto ;  whidi  iaterioentor  wmi  JMHWillrf  !■. 
and  the  oath  allowed  to  be  taken.    But,  even  if  the  dgeetifla 
to  tt^e-p^te^t  had  befn,,  pin^isted'  ia  ^of^v^i  {  ^VjI'tiUimll 
nothing^At..         ....  ;         :  .     ,,.v.:.  »  fsaiij^ 

Lord  Pitmilli/. — This^  question  must  d^ei^d^c^tundy  qi 
import  of  Mr  Scott  IVfoncriefTs  oath^     I  ag^r^  wim  J 
Glenlee,  both  that  the  objection  to  the  protest  is  nolf  ir~ 
in  too  late,  tuftd  also  that  tfiere  is  noliung  ia  It/    .  '*'''-' 
lard  Ju8Ho0^terk.^t  am  ^siir&y  of  ^skirti  ofiffittK -^^ 

J^egf  Marshall.     John  Vausu^S.  S»,G  i^.^ 
tvemyss^  W.  S.  Agents.       '  T.  Clerk.  . 

•*"••      f.      :'.*.J  .  "  .o''  .     ',?;'•     "t.ii:    .'.:•*•    ^  .'--i:   !.rf'    .^•?irr: 


SECOND  DIVISION. 


U^Ut.t 


^BOBRA  COLQUHOUN,  and  her  Factor  loco  iutori^, 

-^^•^^^^*^  against 

iti  ,iv  DimCAN  CAMPBELL. 

ocii-i'  if.-    ••      •  .       ■        . 

(Wif biftibi^,  f'iSir  sinis  i/B^ii/^.^— IkpLiUD  Will. 

— ^^  person  made  a  general  sefttement  qft^  vMole 

qf  his  estate^  conveying  one  half  to  his  unfe,  and 

tike  o^ef,  {^  dij^eht  proportions,  ainongst  seo^al 

"^  (^liU  nedreht  relations :  Some  years  afterwards,  a 

^"^^^Htwak  horn  to  him  of  his  marriage;  he  survived 

ilfffM^^  ^e/ti;ee/i  two  and  three  months^  without 

ftom^^  ^  ^cwddng  his  settiement^ound,  in  these 

hTttiff»Mstances^  that  the  condition  si  siae  liberis  took 

^^ffimk' tmd  Omt  tike  settlement  was  redmcibteta  tike 

feiik&tmw^fthe  ehUA  > 

UvMkJIfaitK  ObLCCOHOUN,  the  father  «f  ibe  pursuer, 
returned  to  Scotland  from  the  West  Indies  ivith  pro-' 

j^ppdsed  to  amount  to  between  L«40bO  and 
'' sterling.      He  afterwards    took  a  farm   in 

iglilands,  and  in  1812  married  the  mother  of  the 
pufijli^v  Ip,  ]314i,.he  made  a  general  settlement^  by 
whidi  he  conveyed  his  lease  and  farm-stocking,  and  a 
fttt  haK-of  the  riestof  his  means  imd  estdte^  tovUs  wife.'- 
Htf^^dfareefed  the  bt&er  half  of  his  succession  16  be 
disponed  of  in  the  following  manner :  '  And  in  ease  the 
'  fiee  subject  is  not  equal  to  the  amount  of  tlie  under- 
'  named  bequeatSi  each  individual  shall  suffer  a  pro- 
'  pcnrtional  abatement ;  and  in  case  the  free  sum  shalL 


^J^JXBh:  '  i^.^<  The  Lord  Qi«i»ry  4Mb  MMUtoklhaiitt  AdJiii 
Jt^J^  "^  *  <rf  wfttttemepts  executed  hf  piimCf$d  who  hiid  M«hadrtert 
Ac.  ^  Camp.  ^  \ihetlt|ie,  thedoctiineof  an  inpti^  iM«di*UHi:'«iii«eiaiiii 
^^.  *  h]aS  h^en  c^irled  so  to  us  tb^  deed  trtlir  vucii  s^lilniieiilss 

fSiiinelU^,  *»'iA«  «arae  cibct  Tfce  benefit  (yf 'ifteW  aR^inplieriMrM 
/is^  irsx^  /  tatiterOMte  dMrid^red  »ttrd^(tfikablemMdf  etttfliMtilhi 

•  dUldl^  iSwtOBAytBj  wd  *  to  «]iM9^«B«0<|rkBn^  finnrikM 

<  ciisiiM^Gtti$es,it!0  miiltfai  «^fMUIe  lie.iitiitff  :jiiMLao  wk 
f  to  disiq^point  thenfi.    Ad»}4felglf^'  in  A«^je9fti<yfii{RUkffl 

*  Jsrrle,  tlie  benefit  was  detiidd  Cdeolliiend  kw^wliBiiAi 
«  diild  died  a  fe^moath^  liter  ka  blkby  'adtlioat  <htilii^ag 
f  flie  aettkMient ;  aad  fbe  maei  h^  been  iha case eTOa.anftiif 
^  'chitditn  Wberft  the  eeMenieat-  has  beev  hot  a  partiaL aMf 
^  and  <haM  Ifiis  been  reaiorf  tap*  ttink  Aat'tiM  ariiiktavtvlici 
^  «#are  of'th^  f eil^emi^  stm  aohairti  hbiMntAn  lb(ta^ 
1  efiteU  Biftith»{>rea0nr'iis  ta  «otal  aofeOBteat^  aidfitMil 
«  tb^fiiihef  dUflOrviwihayaraieirVJiirth.ficar  m-Amimtk^ 
^  irkhout  vuddng'  Im  /altMiilBi^  .ihailiaa:  in  {(iifrfylli 

<  short,  aflyrfailly  oQaiideiiag  hisMiteta^^af  heettkiMla 
*^aiei  io  oreataia  itsdCany  pnaiBqvjjafa^ 
<.|r*et4tliisottlf  child.V  .  ,  .  i  i 
;^  ^9tplheri^htaf7bfiltai»  the  I^  Osfiaa^  Ibif^it 
f  ikiAes  ao  aifibFenae.  The  deed  #«i  madaidtifovft^iiiifiir 
f  to,  aad  18  quite  inoonristent  with,  sadi  right ;  and  it-itHMl 
t  la  be'  Bi^peeed  HM  tbafiitbcr  fafrianed  fiMi  ^|iteti«gVlu9 
t 'aMlMiie9|t>aittnaiy  'h0Aamhei1tmrt4t^*1i»}mi^mtM9l^ 

The  dafend^]^  ^Mftri^Mcl^^^ild  tlM^' CteiiM^i^Mi^ 
fnouBljr  refused  the  iiote.-  '•  •  >  '^' ^^  '"^^ 

Zord  62^nfee.— It  appears'  fitym  the  reeoM  fliai  'ttisb  t 
gaieral  settlement  pf  the  if  bote  estate.  I  do  not  iafifti^ 
the  posterior  l)utii  of  ^  child  tfould  afleet  a  partial  seNkaiart 
or  specSficlegacjr,  the  ^estlon  h^  being  trifli  a  general  Ab3 
resmuaiy  legatee ;  for  the  spedfic  stmis  bcf^eathed  in  ihe^itfi- 
nient  Are  dedared  to^  bd  ins^rt^'onQr  ^  the'  ptltpos^'^  ^ 
la^g  l!he  propbrtionsl^etween  th^  Iegai«es^  ba«  if  was  nltftdri 
that  <h^]r  ^oold  exhaust  tt»  iHM<a  siMMtfia,  iftei^ 
inight  amount  to.    Therefoi^  th^  qiieefio»jtilt  <i»m^^ 


!  tfitf  i^teikkni^  mm  «««•  94M»^a .g^^  «^Mf».<^  ^SUS^  ^ 


f-itBOliHtiMlHidtiig  th(9  Urdi  pf .lik.x^]|4^;^yCon</i/M^^^     ^ 
fi(t«beftThbMiVivw  U^>ft>f  jwsy  tjwrs,  /^  a^-*^^^'*"?^**  , 

UltofltMliiy  ihat»>MkaB.tile  ItfBtotog  hgvo  ptoiniy  lAdkatedihit 
uifeaitimi'tefthB  tnntncjr^  tile toooditioa m  mne .Mei^^.Mbdd 
iPij^amuUiUB  adtltetet::  ;lt  h»  bMi'aiua  4tet  fee  iii^tiJb%^# 
linrlHi  4Pttiiita[  dwfitii  afiJie  did  iMytiimfe  it  lA^oeiv^  (^h^ 

HittMlittidhim;  I  do«iutt/«a;p  1M#  li^is 
^itM  li|gita»iedi>paidBnt^. tf  iiH  lAuig Jiad:  cMmBd  t%4^ 
Mli»iiP4«i]flM^«.iun^^  iM  tkirlte  Mimit4o<d^Mirit 
hiB  only  child.  The  Roman  law  went  UiUii^Mlieril|]ii|«y^^  I 
ftartyiit  iiqpo(|«iMaohschiU^  wk^bad  btea  evltMftpfe^  dis- 
Ificriledyiliad^ tUe^ wni«dy  lofi  Oub  9Wi«A»r4H^|^MM^ 

"<<J3(ini  'Mifi(2Asf.-i-^I  thbk  Ae  interlocvidr  is  nghf^  asd  tl^al 
Ike  MM(Mk8?«sigtteAi'ftrltnbyi:tlie  Lend  Qt4mBStf^M(»  jKeH 
femded.  I  agree  with  his  Lordship  Aat  fh^  npndfttnii  ^jtifrai? 
ttem  has  not  been  carried  so  far  as  to  vacate  every  settlement 
J|feitllJb«1i««9  oMle  iBTf^iduiiilM^  }»isth.of.  41  c^^  af- 
terwaids  comes  into  existence.  Tljif^circunnBtapces  ujponwJtiicb 
fi»Hmt^MmUlKo^^V^nf^  im  i^  threes  jn  mmii^::  fijrst^ 
/^IWWa9iKl^^  <9e|tlenMipt;  au4  th^re«ras  no  child  ^it^^r 
M»,«|<^flqj?«rt«4  ^t.tbp  time.iifhpa  it  ws^  made.  ,^emtdl^ 
7he:fdiip4  itself  J^  the  pvursucr  o£  tbiJ^  action,  and  not^aiay  otl^c^r 
j^Wonclawiag  i9;h^  rig^t'^  and,  jTAircf/y,  The  time  Whi^h 
tltt  testator  purvivfi  ^fter  the  birlA  of  the  child  was  fer  ..top 
.'fbort  t^  ^e  the  pre^i^naptioo.;  that  the  condition  si  sine  libmf 
#ppiied».<or?  to  raise  the  opposite  psesiunption  that  he  intepd^ 
M^^MBflim^  Im9  cUU^    I  J9^y  ihe  tiine  was  tpo  short;,  for  lip 


sw:  MmmmmaaaoEr      Mkiim. 


'wtw^  Mtlqrloijr  itMn  iqpM  dn  0late  of  bk  iMlik.  Tktitf  nir 
^^T^2^  adiBitted by  tiie  ddfaitar  to hsre bMi  ttich  as 4a  iMnic-Hili 
&o.«.CBmp.    him  from  sttondiag  ta  bonnesB ; .  and  if  we  wege  to  imt^v 

D^,idiij0M,  If  any  oae  of  the  abore  meatkmi  cireimiiteaees  bad  kn 


f8iHmeMb§^    lyantiiij^ a ooytrary jitd|^iiirtiil  migfat pobape  (](  99jy 


/fl^Mf  WUL  bav«  bete  ]^V€9l  \f^ira(,  IS  h  had  not  berik  a  tMal,  iilft  a 
partial  aetdement,  or  •  pacific  legacy,  1ii»  ni^  -pnbMf 
have  been  anst^i^d^  ib  Vas^oatf4tf  iWets^&aTViik.  Sioud^ 
4f,  If  it  wae  not  tiia  child  .teanlf  ^wbo  was  liie  ponocry  hn 
if  4ie:warer$da9a^  «nd  aii«tharr  |Mf^  ira^r  OiMV  JPi?^ 
rigbti  a  diffiatant  jii4gi9eat  might  ba^hefqif^rany  af^^^^fidoM 
in  the  caae  of  Watt  r.  Jarvie.  Or,  /m%,  if  the.  I^^i^  hrf 
survived  a  longer  time,  and  there  had  been  any  oth^  lareom 
Btanees  to  ehew  that  he  intended  to  diaiiiherit  his  child. 
18  said  by  Mr  SrsHne  and  our'inBlittttional  Wthints  jdSoicii'' 
Jahgtik  df  ritii^^li'dkuse,  and^otheSr  cbvuhistaRci^  HiuK  win'^ttl' 
Meat  ^  ^d^^he  Milfitidft  ai^rfM*  lffta^,i^  ^ta^  Vii&yi^VW, 
from  the  nature'c^ttte  thiillf,*  iAiMii|»^M  ftq^\»^  ttteM 
mmat:  davAe  vi^gM^^  aaAneqr  ^mand^  cbeaRM^ipMbr<flaate# 

j^r4i.i^i|C  fi3|»di^e4^detecmiiai  another^  \  >,,.      v  .^    a  V: 
,    Ti!^  Zf(»rd  /i««^i^C^  tte  ^inMpftnr  .^ 

I-doiiotgQ  (n  the  least  np^  Iha  ^eststorVf  bad  hei^tliji^'Jbit 
entirely  concur  in  theiame  principles  vith  your  iMd^ft 

Lonl  Ordinvy,  ^avAm.       Act  Jabtetim.  '■-  \Mk.'Bi0Sm 
(Hcpe)  GreetuhU^.  N.  R6bfrt$on  «ad  Atiim 

-r-^- -   *  .     '-''.■     •;■      '  "    »       *  *'    :'   ,  ■'''^'^i^ 


loir  'ri  t  Ti"     .*i  ■      *     ;;'  v>  /..I  .:     r*  -     '^         \  --  V*  *  '•-  ^    V'   '      '"^  "^ 

i^te  BAiO/  or  fKF&:  and  Ui  ^pnfinrasiB,  and  tlie 
9""^II»ME«E^TAVivES  of  tli«  two  preceding  Earls 

j*iii^-^'  mfHivment,  wien  the  work  kid  bem  conh 

^iKMM  to  a  tenant  Ji^am  ^  expiry  tf  Ms  lease,  oL 
'^''  iSiak^h  if  fidhitnwid  hnginaUy  derimng  hie  r^h^ 
^"^jfii^  hifii  had  been  allowed  to  possess  the  lands,  bjf 

jfiu^  relocalion,Jbr  a  year  longer ^  under  thp  hfif  cf 
.r^^jft^mi^oisessm. 

feaui  oi  Montcoffer  from  the  Earl  «f  life.  He  wMkt^ ; 
to  gti  sotne  tepiin  tatA  ii}ipf«v«RiMt8  maite  npon  ^e 
jiotide  $  and  bis  Liwdship  sent  him  a  meMftia  vritf 
ii^  tiirot^h  1^  factor*  that  he  would  iDoalie  Upi  am 
allow^tUatte  Hmt  l&em  to  the  e^teat  of  L.940  «t(|weaB* 
pby  of  hh  teate.  Sir  Robert  tu»otiit^y  made  tite 
im^telxfaMs,  which,  however,  exceeded  the  istteiai^ 
imd  eodt  him  ahout  1^560.  Aflter  he  hid  nade  tiUh 
ootlky,  he  ^resoited  it  tb  Lord  Ftfe^  who,  bf  a  lie* . 
mOnttidittn  en  the  bade  <^  his  letter,  agreed  to 


^S!w^  his  laiowilni^  fo¥*meli«atfe*»' fb  th*-  ittm  «f  ii.40t) 

BardMv  *.      "^^^  meinorandum  tras's^^ti^  by  liord  ¥1fei  btttim 

l^ofrife*  ndther  holograph  nw  tested/ 

«£«-«»         At  the  end  of  his  lease.  Sir  Robert  claimed  Ui 

/r^ij^^^  The  Earl  of  Fife  bei»g  at  this  t&ne 

ifi  etnbariMsfed'cireuiiifitan^eey  faistru8fe6y  Stft^bAncIt 
of  his  cteditotB^  oti^eeted  to  ^fe  okligaCimi,  thatitlOff 
not  binding,  in  respect  ^ihe^lafoitiiialitfidf  the  wiil'* 
ing  by  which  it  was  cottslitMdd. 

The  Lor«r  OtiS^irf  accot^kigly  Mafidiied'the^Mw 
ta  the  extient  of  L.S40|  ^  tesp^iX^hM^JI^ifmkymi 
executed  after  Lord  Fife  had  lntiiiii»(edhii^»ilt6aft«^ 
allow  that  sum  ;  but  repelled  it,  quoad  uUrOy  in  le- 
8)ie&t  that  the  jMiMtt^r  cbuldnot  pteai  ~4uiyoflrw«i&r- 
ei^ifi^cnilhseqaeBtto  the^lfistotiissivs*   ^»  :  t  .^^)u.  - 

The  pursuer  reclaimed,  and  pleaded — ^That  the  &&• 
coaA  writing:  was  t#  teldcen-^mlyifiaw^pttfr^  d^ 
nMlM ^ the fbra^er bttrgaSn ;  bfiti-^  '   n   r.^ 

The  Court  unanimously  refused  the  note. 


In  the  same  case.  Sir  Robert  Barclay  had  a  d^ 
for  large  sums  of  ameliorations  on  that  farm,  from  the 
rfepresentatives  of  the  two  former  Earls  of  Fife,  the 
£pranters  of  his  leasee*  : 

;  Sir  Robert's  lease  came  to  an  «id  by  his  contract 
at  Martinmas  18SW6.  In  1823,  he,  with  ecmsent  of 
the  pa^sent  Earl  (the  then  proprietor)  had  granted  a 
sttbrlease  of  his  house  and  farm,  for  the  then  remiun- 
ing  years  of  his  own  tack,  to  Mi^or  Dunbar.  The 
r^  paid  by  the  sub-t^aant  was  the  same  as  that 
which  was  due  by  Sir  Robert  Barclay  to  the  land- 
loid;  and  M^|or  Dunbar  paid  it  directly  to  Lord 
Fife*9.f9Ctor»  till  he  was  instructed  by  Sir  Robert  Bar^ 


cftqttt ««n9ig» iilfiii* b»»kKift' weiiri^ of  hiscUiiWff  Mw im 


possess  the  lands  by  tacif  )relfi^c%iiojf[tillj^0^ 

orAft*(*li^.ejtpi|jr<j£  Ills  lease  at  MarUijraflS;  ^8«ft,^^ 

mil  Bai^  iwA  afeo  j^gaioat  the  r^orosentati  ves  of  tl|e 
tit^iaattJSarls^  ^i}iiAiini(^om 

The  Lord  Ordinaiy  ^wnd^  the  latter  liaU^.  F^^pe^* 
Uma^.lAz^ThQ  Um^9ffE»ii^ameB,  tbs  firsts  for 
hS^QAi^o^ihfi  mictg^Qf^  £arl  iiesia^der  for  MOO; 
irithnmtMvaft  oit  thes^.mvtti^|r9m:M4r^^     ldfi§.    - 

■^Ilheaftimrtuiis  iredajmed^aod  ji/I^fl^^  interaM^ 

should  only  run  fgopi,  MftfttoiBftS  l8S7».Fib«A^Ji£ifl^ 
berths  sub-tenant  had  been  removed  from  the  land. 

ground  that  Major  IkmbaricetWKl  tOiJkA«  AvbhtfyumV 
of  Sir  Robert  Barclay  at  Martinmas  1826. 

Lotd  Ordiiuay,  Medwyn.        Act  Skene,  Moir.      Alt.  Sol- 

.  Gen,  (H(^),Jame*(my  Robinson,  Jotefh  Gordon^ 

.;  ;il^**  t*  ,r  (^!  •°*'^'  *  ^*  •'**'!!f»  ^••^*  Agents.  ^    R. 


i»-v 


i»ii        nmMmi^ym'^  mn^: 


No.  CKLttt.  6  jirne  18S9. ' 

agohut 
HAMILTON. 

t>E0di!8S.-^TAT.  48  Gso.  HI;  c.  i91.,f  ^61^(1^ 
IV.c.lHp^f.l?,  u    ..         \ 

Ths  Court  lutvliig  refused  to  warite  upcm  b  ;x^i^eiA> 
li|g  tiote,  to  which  a  copy  of'  the  aunuaouit.vwiMipIlt 
annexed^  where^^  the  jnterlocutor  oC  i^  Lqsd  fisfi- 
ni|r^  ^e^ame  &ns^  t|ie  redaiioer  wi^f  feuud  QdW4! 
to  be  repone^ltt  tertns  of  the  former  statQte^  ^9S^ 
6ion  haying  occurred  (as  was  hdkl)  throogli  wil^ 
oy  ipaijYertencyt  .  i/ 

Wi  Ordinaiy,  ilei^Bo^  Act  JB.2lnK?f-  X»-  ^VifftWWT^f- 
Agent.        AiLSkeneiJ.TaU.      AHamiliqhW.i 

.     ,  .  •  . .    ..".  -'^ 

.......-;.■.        ...       •  •  ••-'^ 

'V.'.;  '. ... ..    \.  ■.  .\  ■••• .  --..vi^' 


No.,  CXLYIH.  9  Jtm^  M20. 

CHALMEKS,  ^p  QtpERs, 
' '    against 

MAGISTRATES  of  PAISLEY. 

Sitp^RiOR  AND  Vassal.— I.  Magistrates  of  a  burgh^ 
^W^fjnyjbunk  entitled  to  exact  the  ordinary  com^ 
position  of  a  year's  rent  for  an  entry  of  singular 
successors  of  feuars  within  hurgh^  though  jdeadedp^ 
-lii'llpSiii^Sirettmi^tances,  that  the  magistrates  had 
^kiSBh^tM  ike  mmemorial practice  qfmterhigsirigtdar 
-Mn^iMi^  A/'tf  certain  reduced  composition^ 

lf!^W^h»e'  i*  pecfiilaf^  tenure^  by  entry  in  ihe  council 

'0if^^  abkr^h,  has  immenwndlly  prevailed,  the] 

^^nk^fiiftrAtes,  ivi  superiors.  Cannot  r^seto  renew  the 

titles  to  the  vassals  according  to  thatforfn,  nor  exact 

a  greater  composition  than  had  been  established  hy 

1^;....:,.,,- 

Ik  1^8,  King  James  IV.  by  royal  charter,  erected 
Paisley  into  a  burgh  of  barony  with  variovs  privi* 
leges.  The  right  to  the  lands  forming  the  site  of  the 
burgh  was  not  affected  by  this  charter,  these  lands 
remaining  the  property  of  the  abbot  or  his  vassals. 
In  1490,  the  abbot  granted  a  charter  of  these  lands> . 
specifying  the  boundaries,  to  the  provost,  bailie$,  ^d 
commimity  of  Paisley,  with  power  to  the  magistrates 
to  grant  entries  to  the  wives  and  heirs  of  burgesses, 
*  Ut  lawris  esiin  burgo/  and  to  receive  resignations, 
and  give  sasiue  to  such  other  persons  as  bad  the  ccm- 
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»  jimt^  sent  of  the  abbot    In  tlie  chartos  ffUPMclToife^ 

Chiiinmv4kc  abbot  to  tbe  indiyi4ttal  Yaspa^^.tlie  termnliB  boBli  tlM 

5  pSS^^^e  lands  were  held  *  in  lib^^.b^^trgf^  ^vi  levi^ 

-~-      firma  hereditaria  {'  a?id  the  x^d^^.  apeqi^^AMrtlf 

FMMt  finna  burgalia,  with  the  service  of  coortj  iniidfitp 

to  a  small  fieu-duty.   In  I55S,  the  posgQystoroaf;Ae 

abbey  of  Paisley  were  erected  into  a  temfoaXistlL 

ship,  in  favour  of  Lord  Claud  Hamilton;.  an^/tiMf 

were  expressly  e;iccepted  from  fl^  apt  of  miyifntwiii 

1587. 

By  the  act  1683«  C..I4,  the  superiocities  of  a|l^fcy^ 
lands  erected  into  temporal  lordships  before  or.aft9^ 
act  1587»  with  the  casualties  of  superiority^  weraano^ 
ed  to  the  Crown ;  and  this  was  ratified  by  aiM)therili> 
ttite  in  I649i  whereby  a  right  of  being  e&tesisedgnrtnlf 
their  magistrates  is  given  to  all  vassals  in  Idikj 
having  tenements  under.  12  acres.  The 
conferred  by  the  last  act  were  published  to.  the 
by  a  minute  of  council;  and  the  magistxiitts :fa>p^ 
diately  commenced  to  grant  entries  in  virtue  «£|tyJf' 
tbe  summary  form  of  instruments  peculiar  to  liutBff 
holding,  a  form  which  continued  in  the  Imi^  I|H^ 
very  recent  date.  .      . 

Thereafter,  Lord  C!ochraDe»  whohadaegi^nit^ 
lordship  of  Paisley,  having  laid  daim .  to  th«  «|t- 
riority  of  the  burgh/  a  submission  and  d^crit  ochitlli^ 
followed;  in /consequence  whereof,  he  esiHemiLkl0A 
contract  with  the  corporaiion,  by  wlucik  hej^ftt^ 
himself,  first,  To.  resign,  and  granted  proomitPQHf' 
nsigmxig^  ad  perpehum  remanentiaohi^  thyliwwilwf 
the  ttord  Protector,  ^  all  right  of  the  .^ppj^iijii^ 

*  tbe  said  bUrgh,    to  the. effect  tba  a^.>«90ci^ 
'  pritie  may  conform  to  th^  laipp^«|id  alrtPti^ 

*  this  natioune,  be   consoUdat  in.  tlMi  iwKMi.iil 

*  favourea  of  his  said  tlienesB  and,  hia  macf <IW  ^ 
'  ever  ;'.andt  ftecondIy»  To  res%a  the  property  «f^ 


',r«'»t  » 


m  M.      ^li^f<>P''^^iok  991 

dldVAi^riraBEafirl^r  '  d^  the  magistrates  ^ ' 

MH  d«ife«i»f;'«id'te  to  them,  for  the  pubiu;oi2S^ 

-iilCMir  •ttife'  fiUltt'^btitgb^  all  und  sundry  the  feu-dutieg^^^g^^^* 
ftyaflp^l^' thig' h^^        &c.'  with  filll  power  to  uplift'' 


'*  Fattaii 

^^^f^otfttiidty  dlF  redigttation  was  afterwards  exe- 


VVj^&ie  hiAUes,  with  conseut  of  Lord  Cochrane 
illA^\^fiain,  Master  of  Cochrane,  *  for  all  right,  titles^ 
^tW'tey  and  claim  of  r1|ht  which  thejr,  or  either  of 

*  them,  had,'  &c  for  resigning  the '  burgh  and  tawn 
*^2tti*iiShlc7,  \iHth  the  burgal  ackers,  crofts,  tenements,' 
tfe  n^ia<^!nfeftment  in  favour  of  the  bailies,  council, 
aH^-^BMl[Jl!itiR%  of  the  burgh ;  and,  in  1665,  an  ad- 
Mblilt  t^cViratdry  wa&  granted  by  the  council^  con-^ 

'8h^  former,  and  granting  new  letters  of  pro- 
rf^'  A  confirmation  thereof.  Resignation  was 
'•l|Ktoi  "these  procuratories  ;  and  a  charter  was 
I;  ^y  which  the  bUrghof  PSusley  was  granted 
b;  councillors,  and  community  of  ti^e  burgh, 
la^ieli^d*  in  libera  alba  firma  et  hereditate  in  per- 
'^^fKHiim,  *•  on  payment  of  seven  poinds  scots ;  but 
UiBliiiaiitig  thi^  clause,  ^  Declaran.  autem  banc  nostram 

*  cartam  concessam  esse  sine  prejudicio  juris  sui)eri- 
'^tiltis,  aliorumque,  ad  nos  pertinen.  per  actum 
*iMMxatibnis  factum  in  anno  16S3.'  This  charter  was 
fjto#tli^iftfeftment. 

^JM  t6M,  the  magistrates  passed  an  act  of  council 
dlilMi^,  *  that  ilk  person  that  held  of  the  lords  of 
'  INMSMT^M^rbi  their  sitagular  successors  shall  pay  of 

*  MaipWtlcm,  for  their  entry,  the  eighjh  part  of  a 

*  ^Wl%1mifc,  provided  that  this  act  shall  not  be  extend- 
'  ejt««.««eneiii«lit8  that  foiteerly  held  properly  of  th^ 

*  liim,'lMp  to  4ffe  entry  <ff  heirs  as  formerly ;  and  that 

*  ttt^#l»  <MM'  <J4y  the  double  of  their  feu-duty  the 

*  flm  ifWiW  *#.|ieft>4trftry  * 

JisidM  tliiEr'{M)asi»si0ii8ileld  by  charts  and  sasiue, 

3U 
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-->-^  dttc^  a  feu.  was  igakJtii^  an  enitiy  Vas  ma^  &l  tke 
^2S!j^*^  iauiute-lK)oki<)f  the  council  stating'  ttie  mnye  •C*,^ 
.indiTidiii^  wl^o  bad  ao^iDirttd  tli^iec^  llie  iimcgrOiicm 
ancl  exttet  of  the  property^  a«d  the  feui^ut^to  be 
.paid  annuallf »  -An  eictract  of  this  entfjr V^a  tia^t^it^ 
ed»  which  was  iQl  the  title  the  pajiy  had.  'Wbiek  aa 
heir  succeeded  to  this  fei|^  he  was  served  heir  to  'pm 
ancestor,  and  he  was  then  bo(^ed  as  owner  i  and 
,  when  a  purchaser  acqmred  such  lan^a,  ^  proStueeH  a 
disposition^  or  procuratoiy  of  resignatipoy  &^  new 
hodciQg»  and  upon  that  he  was  booke^  as  flti^/ikew 
yassdi  of  the  town,  and  an  extract  fiirnislied  id  t^. 

In  1656,  the  Magistrates  passed  ah  act  of  oqiHidl 
regulatii^  the  amount  of  compositicHi  to  be  jpajd*  hf 
^the  town-vassals  at  entering  with  the  towh,  as"  supa- 
.riors.  By  these  r^ulations,  a  singukr  sucqemor  yim 
to  pay  for  a  house  one-eighth  .of  the  r^t  as  cp^nposi- 
tion^  &c.  The  rate  of  wtry  for  bodced  vai»b.  ivaa 
likewise  dedaied.  These  rates  appear  to  lii^e  fe^ 
uniforpily  observed  in  practice,  until  the  prooee^ings 
.which  gave  rise  to  the  pi^eaent  action.  ^ 

In  1805»  thi^  Magistrates  jiassed  anotihier  4^  of 
council,  referring  to  the  rates  of  comppsil^iki  es* 
tablished  ia  17ii6,  and  increasing  these  wfie^/fito 
one-eighth  to  .4Hie*fourth.  /''^^ 

In  1816^  another  act  of  council  was  passed  jja  *  ie- 
.gaxd  to  t^  practice  of  eiitering  lands  wiU|^ '  ^^^8^ 
by  baoldi|g»  abolishing  that  mode  of  eirtiy,  aiid^'m- 
^cbriag  that^ihe  Magistrates  woul4»  *^^  futii^'oidj'^ 
ter  by  ibe  more  .usual  ai)4  r^g^ul^jform  of  chart^'uid 
aaavi^ ;  and  tbiat  any  vww^ls  ii^tivjg;  "^^  B^iii^'  !»- 
ceived  by  the  tenure  of  bigoMng /,ira^ 
be  required  to  pay  theattva  cottqpoai&m  Mif  1^^ 


i^eaflkqre  had  been  comp][et«d  by  resignation  and  con-  ^^f**'"*^ 


^lii^icf  be\^^^  th6  cKartert  ^  shdU  toto-^^^*« 

^^^tain  tbe  sli4cte3t'pr6bibitibn  agidndt  snb^infedJtatitAi;     •— — 
^  ,^  and  every  otber  means  sball  be'  taken  t6  Aisure^^JJJ^*^ 
'  t^At  the  ri^bts  and  privileges  of  tbe  bnrgb  may  ho 

tlie  form  of  ihviestiturer 
irr. 


'  tHat  tbe  rigbts  and  privileges  of  tbe  bnrgb  may 
^  ;  ^7^  ^  impaired  or  infringed  by  sncb  cbange  in 
"*  p  tlie  form  of  ihviestiture? 

^'^n^  burgesses  and  feuars,  brought  the 

/.wesent  action  of  declarator  against  the  magistrates  of 
p  ^aisley^  the  conclusions  of  wUicfa,  as  restricted  *by  a 
^  miiiute  aftenvards  given  in,  wcfre  to  have  it  ^found 
*  and  d^fared  that  tbey,  and  the  other  feuars  of  the 
Dnrg^  and  their  heirs  and  singular  successors/are 
eijjtitl^.  to  be  entered  in  their  respective  properties 
j.  wi^bin  the  burgh,  by  the  Magistrates  and  Council^ 
and'  to  i^eive  charters  and  bookings  according  to 
aneieik  usage,  and.  fbr  payment  of  the  casualties  in 
^se,  to  be  paid  for  time  Immemorial,  as  specified  and 
-  declared  in  the  regulations  adopted  and  published  by 
*  ine  ))lagistrates  and  Council  on  7tb  May  1736 ;  and 
wj^ich,  for  houses  held  by  charter  and  sasine,  lore 
therei>y  declared  to  be  dbuble  feu-duty  for  an  heir^ 
'Itnft  one-^ghth  of  a  year*8  rent  for  a  singular  succ^- 
^  8or  ;^  and  in  subjects  held  by  booking,  are  declared  to 
^  be,  for  the  entry  of  ah  heir,  double  feu-duty  in  herit- 
age land/  and  one  merk  Scots  per  acre,  and  so  pir o- 
portiohatly,  in  common  land ;  and  ftxr  the  entry  of  a 
^sinmliur  successor,  £l  Scots  per  rood,  and  so  pr6p6rti« 
*/mwy,  in  heritage  land,  and  one  merk  l9cDts  per  rood, 
itiia  so  proportionally,  in  common  land :  And  that, '^n 
*^  jMyment  of  these  casualties,  the  pursuens  and  other 
'wifaara      the  biir^h  are  entitled  to  haVe  their  charters 
an^  precepi^  granted,  and  their  bodkihgd'  rt^e^ired  in 
'""IM* la^ove  t\f<>  Icinds  of  titofdlnif  re8p*5ti^ely;?fik  Hfce 
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B  June  1828.  bookings  ;  and  that  all  the  suteequent  acts  of  counol 

cw^raiSc  «**  *8giilatiDnd^  in  so  far  ae  oonttmy  to  tb^  tfqwwi 

^j^Maj^tratea  jr^g^i^i,,  «  1756*  aw  tiftw  tlires  aqd  iuli,  and  9i» 

— . —     irat-  atfoet:  or  in|ttre  the  rightb  and  i>rivi^gq0  of  tk 

f?^-"-  ibimrs.  •       .   •     ..  ... 

*  The  pnrsuersi  in  siqiport  of  dieir  action,  pleaded 
h  The  charter  by  the  Abbot  in  1490  did  not«(»ih 

vey  the  superiority  to  the  Magistrates*  It  fixed  the 
bornidaries  of  the  burgh  to  which  the  privil^es  of  Ae 
royal  charter  of  erection  was  extended  ;  •  bat  didbok 
fonn  n  conveyance  of  the  whole  territory  ia  fevcuritf 
anyone  party.  Each  separate  feuar  still  coBtiiiii«l 
the  vassal  ctf  the  Abbot,  holding  oi  him  his  par^oidiil 
tenement  by  special  charter.  The  Bailies  .Mwe  fyn 
pointed  merely  as  commissioners  of  the  AbhoW^^ 
power  to  give  entries  to  wives  and  heirs^ '  utmofiiM 

*  iniurgof  but  they  could  not  infeft  aay  otiisr  pef^ 
son  who  bad  not  jKreviously  obtaiaed  UiecomeDtof 
the  Abbot;  The  casualties  and  the  feiMliitiea  wm 
expressly  reserved  to  the  Abbot  ,  ? 

Matters  remained  in  this  state  dowata  the  act  1^ 
c,  14,  befo^  which  period  die  burgh  had  been  ^t&fiA 
jnto  a  temporql  lordship,  and  the  feuars  held  of  tbi 
lords  of  erection.  The  effect  of  that  act  wida  totiMto 
feuars  who  had  previously  held  of  the  lot^da^of  tffiAH 
tion  the  immediate  vassals  of  the  Crown ;  aaid»  tB(M 
way,  the  Bailies,  in  exercising  the  power  of  givin^ftfi; 
tries,  &c;  became  the  conimissioners  of  the  CrMbv/ii* 

The  contract  entered  into  by  Lord  CochcaiBa  io 
l&fi8,  by  which  he  became  bound  to  x^ign  bdthAf 
remcmentkm  and  m  jkvGrem^  was  not  iateod^  aid 
could  not  have  the  effect  i£  making  the  aituatlwMjf 
the  fensafiB  worse  than  it  waa  by  the  eoiislsUig' Isifil 
the  time.  They  still: continued,  to  bi^;thl^O0wB.t«MJlfc 
aud  had  tbeprivilege^fobtfliaiflgvaAtoifis  j^lha  JMiiff 
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IttMMiiimiflftioQ^rs  »f:  tiie  Ovotra,  -urithoufc  being  ohli|f«d  ^.^^J^^JJJf • 
Wpi'U>  B^di^er.    The  cbartOT,  wliich  wag  •«i|«?dec!haimers/&c 

!      iiil665,  pjpoceeded  on  the  narrative  of  the  prociteatdfy  of  Rdfie?^' 

in  the  CQntract  of  1658,  as  well  as  the  procuratoryin      . 

1665,  which  had  been  subsequently  executed  by  the  p^^^*"^ 

f     MigidtrAtes.   The  Grow^i  charter  confirms  the  ccntClract , 
M86/    It  contained  nothing  except  what  was. includ- 
ed liib  the  proGUratory  of  resignation  in  fuv^rem.    It 

\  echitftln^  no  grant  of  what,  in  terms  of  that  deed,  was 
tob^KSigned  ad  remanentiam  in  the  hands  of  the 

;     Gromn^  vie.  the  superiovity  of  the  burgh  as  annexed 

I     to^heiCrownby  the  existing  laws.    By  this  charter^  . 

,  .  ilbbiri^tsi$  of  the  burgh  were  put  on  a  permanent  foot^ 
iqg  ;•  «ad  the  fenars  stood  in  the  same  situation  they 

I  had'^dotie  Som^  time  before  being  Crown  vassals,  land 
Mtitlid'^to  have  their  heirs  and  wives  est^ed  by  the 

,     Baitiss'te  comniissioness  of  the  Crown.    The  pow^r 

^  to*  f^anting  entries  by  the  Bailies  was  purely  niiais- 
toBtel  i  smA  they  had  no  power  of  compelling  isoi  en^ 
try.  Although  the  act  1^49  had  been  resdnded^  the 
^MMc6'  introduced  by  it,  of  entering  singular  sueces- 
HM  by  the  Bailies  as  oomniissioiiers.  of  the  Grown^  ap« 
pkri'to  have  been  continued  from  considemticMiSiof 
fittetad'advaotage-^the  vassals  being  thereby  saved 
tiMf'fteeesftity  of  resorthig  to  Exdbtequer,  and  tfae>Ma« 
gUtratea  continuing  the  Exchequer  casualty  of  oae« 
eighlh  ef  the  rent,  for  which,  under  the  above  aet# 
they  tmd:  been  made  accountable  to'  the  Crown.  This 
ttnderstaiidiiig  was  set  fortii  in  the  minutes  of  council 
Ii0f»  ift  which  this  impm'tant  privilege  of  the  cburoh 
iWBali,  M  distteguished  item  ordinary  fonars  <xf  the 
towiiv  Is  distinMly  reeognired*  The  practice^  coniibf a> 
f»  tiiii  mimxUr  continaed  uniform*  It  was  nagsiii  da« 
itiMfr f^yf  4he  'MagfertMUs  in  their  act  of  icoundi  in^ 
IfSft^  Md  nhttieMiilB  Justf^aMabHsb  the  unii^eisal'  tm^ 

*    derstanding  that  this  use  and  wont  was  inviolable.   It. 


._  The  M^gkflrates  fcM  B6  pirtMir(itiK>|MMdiaaw«d^ 
F-ff  ^  Tft*  feoiOT^  b^j  iMMals-  <tf  ibe  CMwa^c'tlfeifipalnl) 
cdiiM^  iiol  f litttpoie  ^i^im  tbem  tb»^ 
any  other  subject  superior,  without  their  conaariQr 
SItewart  v.  Laird  of  Abbofakall,  jfilk  Mopu  16M|  JK 
.0»0f.  rJifc^.  lA/618) ;  Bake  of  MmtnB^  fci  ^ai|iM 
houn^  Slst  Jan«1981/ilfariliM)i19<  '■  -•  '.")  i>i<:aO»oi^ai 

No  each  coMelit,  fadweiner^  iin«^..'«itcr^.^u^ 
the  fbnars,  nor  was  any  thiif  i  eTieri  ^eae  iily^ihaiM 
whkh  can  be  held  aa  aitimmtii]^  to>j«Hdi  ^ccmny^ 
Even»  therefore,  if  the  infeftment  of  the  crown  ckSrloG 
1)885  vesCed  the  MugfatntteB  with  m^st^/ad&.^m£iQ 
the  ^tiperiodtjr  c£  the  bni^gb  landsi.  siick.  ^aOeirmmtifi 
together  inepliy  without  the  eoiBent^'rof  die^i 
Nd^fiiieh  consent  having  been  giwDp  tbe'£»uinB  ^ 
titfiie^  to  be  tbC' vassato  of  the  Coown^  amlTthft  MBgka 
tiwfeB  ai^  meatAy  l%e  comAiissiotters  «f  thierGDowai'  *  > 
But  the  charter "exi^reMdy  rtterred  4fae'r%kt  tel«Kr 
p^riority/and  I^Magistratsa  could  aot  h«v«  JifeuM 
in  a  declarator  of  Mf&^^&Ddtry ;  "neither  ebuld;  thcjp  hai* 
compelled  singular  saecessors  to  reeort;  toi.tbe^imi^ 
cuitmis  mode  of  obtajniBg  sa  entrj.mider  thci  mbMtli 
to  obviate  which  the  etatate  of  GeaggelLwaafwe^g 
becatite  the  Crown^s  right  to  the  superiori^wiatiM^ 
starred,  aad  tassala^  balding  m/ifar»inigi^^ ^rtjietb* 
ctf^a  ]^oyal  bargk  or  a  buagh  of  banmyrndaaieBBilf 
the  aiagistrates,  ut  mom  at  m  but^ga,  byrthesiuaiMq^ 
form  of  i^stmniMil  of cognWon ahdaaamfiyN mMiMi 
signation  and  sasinei  were  never  subject  tathe  casual- 
ty of  a  year's  rent.    l%er  Aoaie%  iitiwfaiiBt>-'JM«iiiMil 
in  effiM'^MWiiWBsalii  ttofrvillialriattBg:'^ 
1S66;  andiag  tfavMlE^tislittW  h«ddo^ 
the  p6^tt  of  «ecei«iiig'  reiigwrtifitoftlnii  | 


I 


theylHipre  no  power  to  abrogate  theimmettoiul'^^ 
a]id-;gpam^1;he.>eo0pQ8itnm  ^yMe  b^  eQtey  ab^^e     — ^— ^ 


-  AIH  IQie^Magi^tsAtdB  hM%  nO'iMDwer-to  abelieh  iba  ^ 
liol#iiij^  bf  beoidaq;'.  tThia  iii«de  of  bulding  has  been 
introduced  by  custMH  jBlolie>;  toiid  itis  now  sanctiaited 
bfrfimnineiiioiial^vsage^  apd  Buiet^c^  in'tbe  exact 
vmBokrrJki  Jirhfichfit  ha»  hitherto  prevailed*  Such  a 
teboM'w  JtBcognisQd^mtOttvlaw;  Cmigi  lib«  i.  diegiv 

triTbcfte  bookings  cdntdn  complete  evMenoa  4^  tiie 
v^trietsd;i»iduiaigp^  ^n^oh>  was  paid^  at  renewing  th0 
entarj^^wfaidl  forma.a  part  of  tite  tenure,  and  ia  aa 
Banch  ?aa!. essential  diaraetMf  of  Ibe  oii8t9m  ae  asiy 
otissMf  ka  peculiar  feataree.  To  inereate  the  amount  > 
of  tbase^  eaftualtiM  i»  jwt^te  dieregqrd  theimmemoml 
MHrt»Rln,  wioA'  to  jutroduee  a  new  practice. 
I^iia'4iie<8anie  wajr,  it  hae^  been- the  ifissnemorial  prac* 
tioc  for.  tfal>  magistrAteB  to  change  ti^  tenure  intq 
afaarten;and»  sarins  when  that  wae  asked  by  a  raasei^ 
^jAtfhddbyibedkiBg.  This  is  a  privilege  estaUiehed 
b]nj«»lrnnAin  fafonr  of  the  yassals,  of  which  Aejr^ 
antnei  nam  he  dq^ved«  It  ia  an  inherent  quality  of 
tfiri  JR^,« whifsh  cannot  he  sepiafiated  from  it ;  and.  ^ 
^nn  entilAed  to  exet^e  this  priTiAege  to  tfa^ 
;  nnd  predeely  hi  Qae  eame  way  they  havo 
iMin  tecnstomed  to  4o  fifim  time  kmn^^ 

i^hsSki»miM(fifiei^^  hack  into  the  iNtle» 

ef  tliie^  fingh  ;4fatei  therMovicMirn'  chaitec  1665.    ThB 
npnoltfiBiiaffi  bfitha  ^AtMsH^newr  iccno^^ 


^^^^i^'-  airekiy  with  tlie  CfbWii;  and  W  LortMkijp  loffMii 

i^Z^^^i^y  Vas  expfessly  excepted frdm  t&i^aA^  ofBsmtxdBm 

^^^jg^»««>  Therefore,  liord  Cochrane  h«d;the  lanfe  ifidirft* 

— Z!     liriihiii  the  bounds  of  the  bufgh  dlreifetiy  c^ t&^€r6wiii 

Ffllir  *"*'  burdened^  of  course,  with  the  feU  rights  of  theirii^ate 

By  the  contract  1658,  Lord  Cochrane  renouneeftn]^ 

right  to  the  superiority  of  the  said  •  burgh,  *  t^^  tt6 

<  effect  and  intent  the  fbresaid  burgh  of  Pki8l^yle,tMe- 

'  dom,  liberties,  and  priviledges  of  the  samen;  MtV 

*  time  comin,  may  be  holden  of  hifii  Hieness  the  Lord 

*  Protector,'  &c. ;  and  then  he  Miiounees  all  rigkttf 
property  and  magistracy,  and  of  the  tetiemeHts,  landsj' 
&c.  within  the  burgh.  And  the  contract  *  eonteiM  ft 
procuratory  ad  remanentiam  of  the  first,  and'fe,;?rw- 
rewofthe  second. 

.  But  this  question  must  be  decided  by  th^  chiiiter 
1665,  which  is  a  grant  to  the  magistrates  and  nlco^ 
poration  of  the  whole  lands  comprising  the  burg&^  4o 
be  held  in  Uench-farm  of  the  Crown.  SiAte  dut 
time,  the  whole  of  the  lands,  in  so  (far  as  held  bf 
feuars,  have  been  held  of  the  burgh  as  sup^ii 
All  the  titles  flow  from  tiiei  magistrates,  wheiy^de^ 
clared  to  be  the  lawful  superiors  of  the  lands.  Tie 
town-council,  as  representing  the  corporation,  He  ^^ 
feudal  superiors  of  the  lands  within  burgh ;  and  *tt«t 
cpiestion  must  be  Judged  according  to  the  ruled  irti* 
detennine  the  rights  of  superior  and  vaissaL  '  Aadvi 
the  pursuers  hold  from  the  burgh  for  paymentof  ft  "fit 
duty,  ail  questions  of  composition,  or  other  casiiidtic^ 
mnst  depend,  not  upon  any  particular  use  or  cMotf) 
but  upon  the  ordinary  rules  of  law. 

Although  a  superior  is  now  obliged  to  teo&ft^ 
singular  successor,  yet  his  right  to  the  usual  eamfK^ 
tibn,^  now  understood  to  be  fixed  at  a  year's  reA%^ 
unquestionable,  and  forms  an  ini|)lled  condittoi  <tf 
every  feu-right,  and  must  rcc^iVe  -effect,  Unlfss  *  •» 


^Btfg^iqf,a94,,yB^  q9nt^iQ^  mf^  proper. pl^-p  ^'^ofpiSe^^^- 

%Q4s'^MFU*^.t  ^^^i^^i^^^i^  ^f  intention  ^eceives^  .effect  ;y^J^^  *'^. . 
MMW^Wte^  of  loTCrwMfi  r.  Duff,  2d  Feb.  1769  {Mor.  '"*'' 
l^^fi9);  Brisbane  f?.  J^ord  Semple,  6tbJune  1794, 
(Jlf^r.  ]15|061);  and  the  same  principle;  was  illustrated 
Ulitbficmi^  Qf  Whachlmv.  Tait,  14th  May  1823. 
TJIjl/fV  decisions,  ;establishing  that  nothing  but  an  ex- 
Bl^eyp  ftlMndoiuoent  in  the.  feu-charter  will  deprive  the 
sumi^or  of  bis  right  to  demand  the  legal  composition, 
i^  l^j^  Mtb^  Jflen  of  the  pursuers^  They  have  no 
dfuwp  ip^tbf^ir  charter  .which  can  bear  the  interpre- 
tation of  an  abafidonment  of  the  ordinary  composition ; 
im^«|B^;Ufvige«rprACtice»  however  long,  can  be  ad- 
K^med  f^^^vldencie.  of  an  abandonment  of  the  superior's 

ttr/iihe.r«giilatio]is.made  in  1756,  regarding  the  amount 
^S*  the.  composition  to  be  paid  by  the  toirn's  vassals, 
fqifff^,  no  part  of  a  transaction  between  the  town  and 
tl^Q  fffMXB,.  and  contains  nothing  upon  which  the 
uMppals  .could  found  as  constituting  a  right  on  their 
9flft,)9r  the  abandonment  of  a  right  by  the  superior* 
Jglffnjif  the.  notoriety  of  such  a  regulation  seemed  tq 
qgnloir  some  rights  it  could  only  have  the  effect  of  in- 
4v^g  parties  to  take  feus  on  these  conditions^  ai]\d 
pgiild  lOnly  regulate  transactions  which  took,  place 
^l^lfi. these  copditions  were  in  force;  but  it  could  gp 
]|^ofiNPth«r.  The  magistrates  were  entitled  to  recal 
these  conditions ;  and  when  they  were  so  recalled^  and 
(hi»done  aSipnbUoly  as  they  were  enacted^  all  claim  of 
ia|^  or  even  equitable  claim  by  the  vassals  to  found 
vpon  them}  was  at  an  end ;  and  this  was  done  by  the 
PQimite  in  June  1805.  . 
•..*  II.  bi  proi>9»iug  the  abolition   of  the   tenure  by 


d^cflared  thiat,  if  tfte)r  take  fti^^chMMM^  -OMi^iUt^) 
un:qualified«  und  contain  m>  prokiUtiidta  UpSaM^ii^' 
ihfeudation.  •  ;;' ;'^' 

The  customary  tenure  by  booking  is  of  ^iijdK iif )ii; 
ture  as  effectually  to  prevent  sub-infeu^ation. \  t'^on^,^ 
could  be  no  base  infeftment»  and  w  |HeEU[i9.QC  !0^^ 
ing  a  mid-supenority.    The  deed.  <»f  ^vp^oii^^^P) 
siftdh  cafiea  ccmtained  onljr  4t  praettntoirsr  irf.  w^ 
ation  for  new^.faookini;  in  finrimr  of  thifci  paoluME^l 
When  tbe'party  chose  to  cmv^rtilmtltiitbffl^^ 
into  a  proper  feudal  title  by  dtatler  and'sMKtlei^tM' 
new  title  must  be  under  Hke  quafities  whidi  MaSiii 
to  the  former  light.    There  can  be  no  changa  ia  iij' 
relative  rights  of  superior  and  vassal.    If  the  jiew  oo^^ 
pleted  feudal  right  requires  an  express  stipiiltt|QP^;f^ 
preserve  any  qualifioatioh  in  £Etvx>ur  of  th^  «qp^RJjffi(. 
which. waa  n^miBarily  iaipliisd in  the  fomkttaitm'ff 
tenure^  the  eJq>BeaEi  qgalificatkm  mnat  b*ittBtftBdii#! 
preserve  the  identity  of  the  two  titles,  as  M^e&t^^^ 
interests  of  superior  and  vassal.   As  dietitii^lMllt' 
ing  effectually  barred  sub-infeudation,   sb^li^^tbl/ 
vassal  to  change  his  title  into  charter  and  ^i^tl^P 
can  only  demand  this  from  the  superior  ujion  tbeaw, 
cpnditipns  on  whiph  he  held  his  forma  rights*,. .  ]%|, 
tiitm  grounds^  the  defenders  adopted;  tba^tefififl^ 
that,. incases  in: widch  charters  ahoolii^hBSiibstMaA 
ferbboktag,  these dnrters'ihoiiid.oontajn^a'paMN 
tton  agiunsf  sttUinfettdatimi.    - 


f  K- 


On 

of  the 


advising  cases.  Lord  Balgrd^  olMPwA»^T!iiiitpiff^^ 


ni».^xMafmi^6in/t^^  luicUScreiii  qu^stixm^^^^^* 

htkAet»:miH]i9\iKb.€b^       It  left  dM  magutrstes  tot  ealpltsup^rfw"  on^ 
tli«|r,!fiifloalfi  ac^rding  to  the  ordinary  rulas  of  ^w,?    Ho^^«*»'*  • 
ihg..«e8ervatio]i  founded  on  bjr  the  pursuers  crept  iiito  tilie 
charter,  it  was  not  easy  to  discorer.    But  it  was  eitiiera 
eo^yimaiip^  qf  ifie  whole  out  ahjj  but,  or  iV#aa' merely  a  re- 
mra^of  the  siiperU^ty  in  the  Crt>wn.    it  if  Wab  the  fiM, 
tm&amiearrto'xhe  ti^  have  heto  doile  fer  the  esprM^j^* 
poJUl'jiFgist^g  a  ftu-charter,^  that  they  might  have  the  hmxetit 
oPk^U^  "ifMk*  Ae  ma^sthites  bj»  feu-mq»eiioi8.    TfaoreFoxe,; 
di^^t^cOBaioii  ^  to  the  pi^evious  titles  10  out  of  the  quefitioil.. 
Bot-^s^noBe^  AOv  rigjit  •£  euljeriority  waa  reserved  to   th«(. 
C^roMy.then.^^  mask  h^ihem  to  he  church  vass^r  atid:' 
%^Yinqf  be  entitled  to  gp  to  die  Crown  for  au  entry.     Buit^ 
%(j^  99  ^.  ^9  ordinary  superior  for  an  entry,  they  must 
o(^ly  with  the  <»^dinary  rules.    Tfaer  only  sa^taant  is,  that 
the  magistrates  have  formerly  been  very  lenient;  but  this 
wtf  neirardejMn^k  Urirn  of  tbeir  legal  cighfes. 

^Ilj^diitg'  ihe  lKM)Idng8^'hier  Zor/t^  li^as  of  kf^lxikm  that 
ffiH&^l^jftrat^^eoiild'  Hot  insist  uponr  altorittj^ttose  tb  elarters 
aliit^  Busbies.  Instances  of  lands  held  by  sndi  tenures  were 
fiiqutai  iaSeotland,  being  attached  to  numy  of  the  old  eode* 
wW^'  iftahlsshiiients ;  and  it  is  now  established  by  ^^tem 
4if)^.f§6|i, frights  transmit  to  heirs  and  singular,  suqeeesqis, 
'€tff^tUi?^point^  he^  was  much  moved  by  theminuto  17^ 
if;We  j^  are  held  out  to  the  booked  vassals. 

^  JLor^  GUliesj  although  he  had  at  first  doubted  whether  the 
inveterato  usage  of  the  burgh  could  be  disr^arded,  was  now 
dt'm  Kune  opinion  widi  Lord  Balgray.  The  Magistrates  had ' 
alight  to  demand  tlie  fiill  composition.  The  argument  of 
^"pursuoM  would  go  the  leogdi  of  fredng  tifauni  from  tha 
n^naiet  of .  any  casually.    The  ^nrsuers  were  e^natty  UftUb 

in  payment  of  the  fall  compositipn  as  they  were  in  pay^iHSOl: 

of  a  composition  of  one-eighth. 

..^e.other  Judges  Qoiif^l^.     ■     ^ 

.Y,^T^Court]fip>^(mi^fid  t(tie  fpllowii]igip^rJk^      :- 
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*i!!lll^  '  ^in*  and'dedaw   that,  in  the  case  of  the  lands 
chainun^fe.^  held  by  th^  «eiuur)»  of';1|ook{|fg»  tb^^ptin^ 
rf  Bi^^***  *  *^®^'  ^®^  ^^^  singular  successors,  are  entitled  to  be 
— —     *  eoAorfd  by  the  form  of  booking  in  .terms  gftiiesr  in- 
rUSSt^*^  *  vestitures,  on  payment  of  the  casualties  in  use  to 

*  be  paid  for  tvm  imiqemorial ;  aiii  that  ,tbe  magis- 
'  trates  have  no  right,  without  the  consent  of  the 

*  vassals,  to  con^rt;  bookings  into  charters  and  8a- 

*  sines,  or  to  introduce  any  alteration  or  innovation  in 
^  the  form  of  enterii^  them  by  boddng.;.  JliiuiiKi 
^  ther,  that,  when  any  of  the  vadsate  a^lyt^'Ae 
'  magistrates  for  entries  in  lands  fa^  by. charter 
'  and  sastne,  the  latter,  are  entitled  toej^aet  anph.cam- 

*  alty  as  shall  be  fixed  by  the  rqi;ulfttiena  fif  the 
'  'bnrgh,  provided  the  same  do  not  exceed  the  ttsaal 
^  ftudal  CBSualtieSt  and  that  the  said,  oasultiea  ^are 

*  not  restricted  to  Otne^eighth  of  m  year^azent' 

Stewart.        WiOiam  Patrick^  W.  S.  Agent  j^ 

Sea^f  Jameson.        A.  Naim^  W,  S.  Agent.    S.  On 

T. 
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No.  U9.         COURT  OP  SESSION.  lOOS 

-^t;^.' 1  0C«LONfiL  WRIGHTS  TRUSTEES  t 

^*ii  V    -  agtimst    •      •  '     •         .  .   '  ^ 

•i»^  Lui.  >•.    BMITH  A«rD  Otkees. 

bB6Aar;-^GtoKl>i*FiqK. — The  maker  qf  atmst-dsed 

efWii#  ^ffttiment'hming  direct^  hU  trmstees,  '  inthS 

i^'^^imit^  tkeir  cofutderingH  'ptopeti  to  pttg  a€(6r^ 

-iiluini:mmtoM».  niece,  *cti  bet  iMu  receipt j  at  eueh 

»n)  Ume9V^wulm  inch  paymente^  ae  they  in  timr-die^ 

hfi^creium^aighi  tidnii  expetUent ;'  mid  the  ^ieceiatv. 

oiingtidisd  wiAaat  the  tmeteee  hmtMg  eame  totmy 

fornuilwritte%re8elwti4m  to  pay  the  l^gaey^  edAjougK 

upon  the  undereiancUng  that  it  would  be  paid,  they 

^'^Mprembuely  entered  Has  a  claim4:^gmnetihe4ue^ 

*-hu^qn  in  a  state  qf  the  application  qftJieJknds  un^ 

a$r  Hie  settlement— found,  in  a  question  with  her 

representatives,  that  the  legacy  had  lapsed. 

Colonel  Weight,  by  a  deed  of  settlement,  con- 
veyed all  his  property  to  trustees,  with  instructions 
to  pay  to  his  wife  an  annuity  of  L.300,  in  case 
she  survived  him ;  and  also  the  one*half  of  the 
clear  proceeds*  of  his  moveable  property,  after  ))ay- 
inent  of  his  debts  and  obligations  ;  and,  after  other 
bequests,  the  settlement  Uius    proceeds :   ^  JLastly, 

*  I  direct  my  said  trustees  to  make  payment  of  the 

*  rest  and  residue  of  my  haill  property,  heritable 

*  and  moveable,  real  and  personal,  to  and  in  fa- 
'  vour  of  my  niece.  Miss  Robina  Biurnside,  now  re- 

*  siding  with  me,  in  liferent,  for  her  liferent  use 


i-^Zl  *;ij.'l  't 


,  Tt  .  .* . 
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ai^     .  8igp#an^iii«  4M4r  eqv^  H»..fe<».i  A>i^|4  )M^ 

«  my.  8aid.Cni8tie«8,  igk'iki  «K9BtfO£.^«ir.^cf»;idsi■K 

:  Mt:frepe<^  to.  piBir^Qr  the  swd  Ji|is«:>Rofa^9w^ 

*  «n  her  o«m  roccipt,  4M;tQt«id  .for  hxx  viffh^^ 
.  *  absohnteljr,  the«a»«f'I^lQlMlflMyffg»J^W>illP<^ 

'  and  in  such  pajnanHB*  «9  th«j.  w.  Ukuf;  4i$s^ 

•*•  may  think  expc4ie«tr   •,     . , .;  .r.-'j;-.     .}..>.  ^K-nn  • 

Colond  Wright  afterwards  executed'i^-^;n^ya)^[fiaB- 

rtftinmg thefpttowiiig^ldiMfb:*  T,n,4iddltinajh»ftfr le- 

^  gadesQoataiiiad  JQ  the  deed  w  i^Nds  4^.ni|jip^ 

*  -draady  eaueiited  hjr  new'  and  vi^vt  >i<!M^jiH^ 
'  theB^doedoffdeeda»  b<H^i&i»i|rfd|9:i|ftj||^til^ 
f  I>  do  hw^f  J^te  and  iteqii«fi^%|.iwi4.|^j^J|jie 
<<  duly  paid'tomy  belared  «po«s«k |dzi^^^,^t^ 
'  tame  periodieaHy  faHs  dde/tiie  lnWr^4u^f^l|j^ 

*  all  sncfa  free  alon^  a»  I  may  kamfMNIpd  ^^^ 
^  time  of  vafy  deeease,  for  her  lifexent  «8fV;d(;fl0P>E 
'  that  die  abaUhwreaoi^t  tethe.pi^eif«^r0^pdi 

*  money*  nor  ha/re  any  oght  to,  or.  eontei)l...;iy^^ 

*  same,  in  virtue  of  this  bequest.*  .;•  ,-,;^ij 
'Colontd  Wright  died  lit  Octid)erl823»  I|a4!l««Ja^ 

vived  1^  his  wife  and  his  oiece,  Miai  BxA^ftf* 
side.  His  trustees  tit»p»dt  and  proeeeded^lp  |^ 
<khe  parpoees  of  the  trust  inta  axE^tkai.  £^4f)|tli^ 
!MurBe  of  their  maopgemeut,  fira^  Alisa  .Bfiqiw,  j^ua- 
aide  dkd  In  Aeptember  1884,  and  a£tflriR»a^/^ 
Wright  in  Augaat  isas.  Ja^the  mfflatiia»  hm"'' 
,1hb  tauMecB  had  p»p«r«d  a<f  viair  of  ^l)p«l.W^'> 

*  stfoeesiao*^  a»d4he«pplni«t}(«!Qf;.Al4ipfl|N;,%"'' 

*  tlement,'  m  whidi  the  *  legacy  to  Miss  iRva^ 
r^£i.lOOO»*  iaatirtedtas  «jQh«iiP.f«w8t,^;^: 
iand,'sah>HttW<^  -toftBaaBBBliiwdip^  d^;»lM  9^ 

■        •  •  ■.  •    ■  ■■,■   '     ■•■■.:■:•••■  Ml    '-,:if    •-.(■     •,;f'-/rii!<'' 


•^t^'BoxiijMe;iihifii^  oklkoiisli  luidcntood  faaHatre ^  j— 
^""Mte,  ^«iMrt  S^bm  haH  aerer -been  actually^  xniift,  oS^um. 
^'tte-1i^ti8t«e0  we  of^piaiflQ^ttMttitt'ifae  dronastaBces 
'^'Irtiiel^lMive  sioee  oecuvrtd,  it  ww^  not  be  pttaper 
^HiKt^them  dUier'topajr  the  legiuy  to  Or  acarat  of 
.'«>iilfitf'Mfa»ll«pftiMck  •ir  iolKM  the  «ane  as  bafriilg 
"*'^||mMs<  Ui^etowquaaed  of  her  deitth  baface  jeedning 

*  jN^fnteat,  without  having  the  point  datenained  by 
•"ftirt-CJotirti"''      • 

''^'  1l^e'tiraitee«aee6rdii^  t«ia«4apreeflB8  ofnndti* 
^1pHijMtte4!i^r>  i*  wfakh  all  tfa«  partial  intcrMted  in  the 
"(li^HItet(3«ia  «t  Uto  toust^fands  were  called.  The  aam- 
'^iaiKM  sttMes^Huit-lh^  factor  afipointed  bf  the  tnistees 
^^M  '*^frilteeiaitA  forthidth  to  make  up  a  state  o£  the 
"'^^fi&dls'and  estate  of -the  tsmd  deceased  Colonel  Hobett 
"'^''^VtOi^g^  and  to  awortaht  the  amount  of  the  daims 
^'^'iiftht^sH  Mes  Wright  thereon*  fa  aedei*  that  the 
Vili'imb  niglM^beforthwitbdisefaarsMl,*^.  *  And  the 
''y'j|ktts4ia9M,1if  ▼frtue  ^^thepewan  cokaaaittel  to4hem 
^''^  by  the  atSA  tnistHitspositioa  and  deed  of  settlement, 

'  jMid  Kkewlae  agreed  alid  resolved  to  p^  over  the 
^'*^'hM<6tm  of  L.1000  to  the  add  Miss  Robina  Bum- 
''^Hike,  '&mr  and  above-the  residuary  bequest  votrtained 
'<^%i  ilie  said  tnuttdieposRion  and  deed  of  settlement  *, 
'''^'IMltirere  fverented  ftam  caisrying  their intortitMis 
'^'^•iiko  eflfect^iacottsequeiMe  oi  the  death  of  the  sirfdMre 
''"'^'^^^t  ^ttd  Ifiai  Bumtide,  wfaeaofaf  the  anoant^of 
'^';d((Sr  ratpetitfveckima'ontfae  ettato  of  the  deceased 
^  ''''ettOotiet  Wright  remsia  alii!  uaaseeBtdaed  ahdtim- 
'^I'^^propriatbd  in  iihe  hands  cf  the  siid  trnsteecV  ^ 

^^  In*  CMdttel  WriglH^  Mttlement  to  ms»  JR;^na 
Burnside,  as   his    residuary  legatees,  maintained — 


imfi 
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Wright's 
Trqsteea  t^ 
Smitli,  &c. 

Legacy., 


HfeTOtit  of  the  idbfcdft!  free  ;<i»<me|r'T JOB '^[^^ 
Wi^ght>  imder  ibe  6xpnM:  tondttitn  ftUt  thenripild 
bare  ao.rigkt  to  the  principal  tif  smehiDmwfi  ^MfadU 
otiier  band,  the  mrator  hoais  tm-Mes  Wr^KTtBiriiU 
mniiitaiiied^  that  ib!e  '  £ree  mcmefijl  4D  ;liieJ|fttd<wrf 
which  she  waB  entitled,  tneant.tiK.kdam»6flriMUb; 
whether  coDsisting  of  easb  in  Colonel  Wn^t'itq^' 
fiitories,  money  in  bank,  or  debts  due-^tD^init'aftwils 
ducting  his  debts ;  «nd-,ito2ier,1liM^4i»t^h»'«fti^ 
to  a  half  of  the  whde  moveable  6Bt$ifgidk^0BUM 
Wright,  incloding  the  stim  of  LIOOO  bfeq^tli^^A- 
ditionally  to  Miss  Robiiia'Burnside,  WIu^^^r^. 
leged  to  have  lapsed  by  her  death.  '      -itr/*  ^*  - 

The  nearest  of  kinof  MissBurnside  l^so^jjoi^ff- 
pearauce,  and  claimed  the  l^acy  o(LA4>Q0,imkf^ 
vested  in  iier,  in.  oonsequenee  of  the '^lesdkitiiariW 
GolovNd  Wright's  timstacs  to  pay  it  over  toiler}^  »^  ' 

The  Lord  Ordinary  pronounced  this  ihteHt^QJ 
^'  Finds  the  claimant,  John  Donaldson,  the  am 

*  bonis  on  the  estate  of  the  late  Mrs  Isabella  l^^imy: 
^  or  Wright,  entitled  to  the  fee  or  prmfsipal!^^^* 
'  half  of  the  frep  proceeds  of  the  moveatile  fstite^kft 
'  ,by  the  late  Colonel  Robert  WrigM,  after.pafMit 
'  flfrhia4ebt8  and  oUi^tiails,  notiaofaiAing'li^^ 
V  hdtbf  lufli^  l^uA  iiot^^eonstitiitedtf '  Ae'ilirtt  %F^ 
'  i^aftiMt  upon  liKonseif^  and  &ko  to  the  interf^  of  lie 

*  Dihftr  hldf'^f  tfce  said  fttee  proceeds ;  and  prdersfcto. 

*  on  the  fund  i«  me^,  anddetwns  against  the  reisers . 

*  of  the  midtiplepoinding  accordingly :  Fiads*  that 

*  the  trustees  of  the  said  Cdoiiel  Robert  Wrijflit  »«< 


b^Mgfanadt  fran  them :  Finds,  that  she  is  now  .d*ad, 

&A>ilfiat  no.psjimoeBt  eon  now  be  made  to  her ;  and 

iiliirisi' thitkA  tl^i^ttiistMs  ^aw  itot»  ofi^inted  to  Inufce 

1<MdlfM|taMit'to  har.eiwulofs :  Tfaetafore^  Mpete^tbe 

UitateiifiJaflriei^  Jaaet,  and  Maiy  Binrti8ide,'and  de^ 

'-oCpMrtd^hdAr*  te  espenves  due  to  or  b}r  any  ef  th€ 

UlteritolHUaiitfrV.-  -      "' 

ii^bllM^«iri)?h9:liKinAO«^^  flees  ao  inqiarekabiMtf  in  sup^ 

^j|||^jl{)t^  Qolo^  Wrigbt^  when  he.  s(dd  his  oomouavoo^ 

^jSSS^^^^%  91  iMsa  pf  Tfl^t  «b^  Ipedb.  by  that,  si^e,  the  iar 

'  teftetid  me  other  half  of  tbe  proceeds  of  Ma.  moveal^le  eav 

wc,naviiig  previously  given  her.  the  ^principal  of  the  half  of 

that  estate ;  and  the  words  etpre^  this  yell  enough.    She  is 

*ii*BlW»  to%^  intel^,  but  no  principal,  in  virtue  of  ttat  be- 

^^Mf^iMbo^C^f^itdice  to  fimner  de<^;  '</  ^.  to  the  dee^ 

OiriMiilMl^^tmevfaiiBlygiTeii  hertM  Uilf  oT  ^e  principal. 

The  eofgetat^  as, to  the:ln8e  laoaejt^  tDeaidDg  - niMM^rai^ 

bank,  seems  too  loose ;   and  this  meaning  oould  not  be  with* 

ju^if^  to  the  former  deed.    As  to  Miss  Bobina  Btim- 

rd  Ordinary  cannot  see  that  she  evier^bad  in  her 

right  to  exact  payment  of  the  L.IQOO  fron^  the. 

and' if  not,  he  does  not  see  how  her  executprs  can 

1BW%iy!*»  t*ut  the  case  that  she  had  stirvived  the  testator" 

^J^I^Mtf^lloar,  can  H  be  snid  that  the  thistei^  \y  ould  by  ttiia 

taswHqiisatti^elidblri  taaneliatoiy  to  pHy  "the  t.lOM  to  ffer' 

«iM$^.?.  iitemu,]f AehadttradfAyyeafs,^  t^^ 

Ju^  #i^|E^1wn^h4vebeeiicidied  aponio  daitothiii#im. 

JB  ft%»fe»»^  T^W  Ppvatft^vfewsjoc  i9tea«iaps  ^iMtiAl* : 

.  mcated  ta  rEpoina  Bu^         nor  even  during,  bpr  UfQ,j)vtf^- , 
wW^mqi  oiinsiiTinient,  do  not  ^eem  relevant."  ^    a 

^r<^fe^,;g<«e«^*SmiiIi  and  ^le  oU.er  re?!-' 


Smith,  fe* 


II  w^ 

II^^'  left  iby  fa^r  huabmd,  :vvbs  MftiMi  t  A«ir /Ikiiikfajpi^teo 
tertainJngiio  dmbt  whtlav^  Aat  tlM(  lOdktI.imlft 
not  be  held  to  rettvict  in  any  uaimw  th*^  xig^te^Mif^^ 
petant  to  tlie  widow  in  virtve  ^  ib%4MA^  mA^ 
ment. 

Miss  Bkutasid^'B  ^i^pMMmtaltvw  UkewiM  jwlntMrt; 
and  fdeaded^The  heqtMt  otlulOOQ  to^  Uim  tmm* 
m4e  was  gtmktxA  on  cendilkm  if  ^tti^  tntttaia^  eMti 
'  siderii^  it  proper '  tkAt  It  Bhould  be  paid>  to .IdKn. 
But  the  trustees  did  consider  it  pt«fat^  mi4<TreiotaiBd 
to  pay  the  money ;  a»^  iiMyrd&tigiy,  the-l^fac^  iMib^ 
Mtered  as  a  clahn  against  the  suooetokm  intbeatnto 
of  Colonel  Wright's  aifaira  made  ouilqr  the  Wogta^' 
with  the  view  of  exhibiting  the  application  of  the  funds 
under  the  settlement*  Nothing  more  was  reqtairM  hr 
fuUy  vesting  the  legacy  in  Miss  Bomside,  and  eeb^l^ 
k  to  transmit  to  her  representotives,  than  lite,  resiild-^ 
tiott  of  the  trustees  to'  mske  pisyiiient.  8ikii,ieikrfp-. 
tion  onee  adopted  CMld  nev^r  bfe  Mcall^  or  re^cla^^, 
by  the  ti^usteos.  ,! .» 

AMwered—rTh6  trustees  were  appcantdi  to:,  faj^ 
the  bequest  to  Miss  Bumside^  oniy  in  etae  thty  cen^ 
sidered  it  proper  so  to  dp  ^  and  this  *  on  her  owtt^M^* 
\  ceipt»  imd  for  her  own  bdioof  abeolutely.'  FaMkar» 
it  was  left  entirely  to  Ae  lliscr^tiltin  of  the  hthiti^^^ 
lAen  and  how  the  money  should  be  paid.  The  sw;^, 
aUnded  to  is  not  evident^  of  a  formal  and  final  tfr^ 
scdvtfon  to  gife  the  bequest.  It  was  merely  inteqdsA: 
to  exhibit  a  general  view  of  Ck>]one]i  l^j^gMs  siMM^ 
sion,  and  its  appropriation ;  and.the  bequest  Waft  mmif^ 
deducted  irom  hia  funds«.iAi)i!deir  te  shew  &e  aftoaat^' 
of  the  aumwhicii.the  widow  iii»oiild  be4»titibd  to  Ifl^' 


<•  i* 


tl|tt*crttePtAi»fcA  #«»'4^^  ilerdse  the  vc^er^^i^'^^ 

oorffft^  bv  tlidfti:*y  fee  iesWtor  in  favour  of  Miss  |^f|^   !i 
ttirmide.    It  is  )iot  |>retfiided  tbat  she  ever  jdemand-      — ^' 
ei  iki^h^e^  ^ft^  jfcli^fle  18  no  evidence  t*ajt  rfie  c^f^jn. 
wmild  hmQ  <^tt»ptj^  il»  if  «lCe^ird  to  her;    Suppose^ 
Imt  «mtitMl  tiafl  urcestod  tbe  money  in  the  trustees* 
h^iiis,  wbA  sbe  refused  to  grant  a  receipt  for  the  sanle, 
(liMMiig  llinrlriiTiliiiin'  if     ltT<rrifitii    &p|it^opriated  in 
tuwidi&f^fe'iBrttlfenefat/cfertairily  the  trustees  could  not 
bme  bees  Isompelled  to  make  tbe  bequest  forthcoiulng 
tatiieBe  ittreiterft ;-  Whidi  cleariy  shews  that  they  had 
cMire.toTno  i«saltttton»  which  could  have  been  avaiU 
aWv  Ip^lUss  Btttnpide  herself;  and,  of  coiursei  she^ 
p)piiiekJam4mi4itiott  to  transmit  Any  right  to  the 
lipMFuM  h^  iQ0|)t0BeilMH¥€Jd< 

;.X<Mi(if/fVlil^«'^This.tt  A  conditional  legacy  in  ftivour  of 
^i|t^9!'lfVi^\    It  iff  not  given  to  her  heirs,  and  Aey  cail 
cfaiiif  Q^y  on  the  footing  l^urii  '4,  wfi»  tmlf  in  b^nU  of  her. 
But  his  Lprdsbip  thought  tM  it  could  not  be  viewed  in  that 
ligKt  .  The  trustees  might  have  mA  to  her^  tjuit  we  set  down 
the  legacy  as  a  claim  against  the  succession,  but  we  had  not 
eome  to  the  resolution  to  give  it — we  did  not  intimate  our  pur- 
pose to  give  the  money  to  you,  or  any  man  of  business  acting 
flQCfou^^^Jkuildp  we  dp  not  Amk  now  that  it  would  be  expedient 
tQfgbrcirit:  i  Whatever  iaay  kal^e  fasM  te  the  nunds  of  the 
triHtfff/ip  i^frence  to  tfaiaHattcrifidls  to  be  laid  out  of  view" 
entifely^  , 

*  tA^d^fitmllff. — ^^I  am  of  ^e  same  opinion.  I  can  see  nd 
.other  construction  which  ^e^,.  as  a  ijo^  of  IfiVi.  .9a4ip#  .upM 
tnU' settlement. '  The  q^uestion  is^  ;W^e|;^er.  the.  trustees  Jbdd 
^^Ei^isbA  th^^jW'^rs  given  them  in  reference  to  this  )>e^\tQ0t^ 
t^lWtft^'ihey'hai^  pYtt  it  !fl  sucli  \  shape  ihat^  if  llliss  Bum-,' 
-AiBjmSrV^iif'i^e  tKiMdliave  ^ther  hands  upon  it  as  her  own 
mkmfi^i  I  ha#«<|MidKKA^^kkilt  4he.i^^  Woddh^ve  given 
Willihflt^  hot  iliiii|«eai0n4i^vCMiU<dMjr  have  been  (impelled 

that  we  can  lay  m«eh  stress  on  the  lady  not  demanding  pay- 

SX2 


m9 


mimtm^fi^m     i^ti^ 


*      l^     '   resolution  to  give  it  aa  Miss  Burnside  could  have  enforced.  ^ 
TrtS;ecl «.  *     ^  I^d  Jtcstice'Clerk, — ^1  cannot  differ  from  yoiir  Lord^i 
Smith,  &c 


Legaef. 
ComdiiM* 


jouJt  Lord^ps. 
The  trusteesf)  no  doubt,  without  actual  papnent^  might  lunre 
msAe  tfieir  intentions  eC^tual.  tf,  for  instance,  thef  ha^  en- 
tei^  e  foriAdl  and  regulai"  minute  in  tbeb^ 'seAenoi^lNtol^ 
Oidernlgf  their  lMst6^  ferdnpkhto^paf  the  money  to  JtEaBfimn- 
«ide>  or  to  deposit  it  m«  bank  fi»rlMrbtth^  i  hM^^w^cwM 
that  ibia  would  have  hem  a  sufficient  exerpse  ^  tbef(mr«f  ia 
question.  But  no  entrjr.  of  ifiia  lon^.  was  m^e;  «p4sipe^M 
not  entitled  to  hold  that  the  trustees  have  done  diat  whidi  Amj 
had  the  power  to  do.  ^  .     .      .      »      -v 

T/ie  Court,  accordinglyi  on  this  point  also,  adhered: 

Lord  Mackenzie,  Ordinary.  tor  the  resi^uaiy  legatee^ 
CfH^kbu/m,  Mote.  '  :/E7ie«w  Jl^dcft^a^,  Wf  S-'Agew 
For  Curator  bonis  ob  tlM^ts  "WWtht^.  ffti«»ei  ^J^viRiilM^ 
J.  W.  Dickson.      Donaidsf^iijS^^^^^  ^X  4tnillf 

For  Miss  Bumside^s  Representatives,*  Cuninghame^  i. 
Dnnlop,  jun.  TweeSls  ^  GHMm^  "Wi  ( S[  iA^<fi» 

J?.  Clerk.  .     '*  , 
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^     Miu»  AiS[JDiEIl80N 
JAMES  ANDERSON. 
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Pbesumftiok. — Gi.AUSE.>«r!Z%«  preptfMe  ^  ^ii^ 

.  having  bore  that,,  iii  coiuequenfe.,qf,,^ ^grigmte^^ 

hu»^a»d  having  Iqfimjwt^^fitr  t^  fl«qa^eiif||lM 


Id  earry  diafdrrangeinent  mto  effect /or  their  ^^^- ^ndiemwi^  ^* 
^^JU  and  9^curily'— while   the    obligatory  part  ^And$xpo», 

the  deed  dectared  that  two  thirds  </  the  rents  shallpre^y^^ . 
ihddmg  to  the  children,  •  and  their  heire  and ais^ ^'^~^- 
'^'^eef^^-^^/imnd^  m  aqueetton  with  the  heir^atJaw  of 
^^'^'ekUdreHf  'they  having  died  tolthout  issue,  that 
^'  UUi^deed  df  i^itrietion  was  no  bar  to  the  granter's 
^^^ttty&nt  revesting  tb  if^  drigihai  extent, 

^w  Andebson  and  her  late  husband  entered  into 
an  antenuptial  contract  of  marriage,  whereby  he 
ecmyeyed  to  himself  and  to  her,  in  conjunct  fee  and 
^farenti  !^  her  liferent  use  allenarly,  and  to  the 
AA#^<clendrett  of  the  marriage,  whom  failing,  to 
^IPdien  neai^t  heffs  and  assignees,  in  fee,  his  whole 
W(it«Dd  ^personal  property ;  declaring,  however,  that, 
in  the  event  of  the  existence  of  a  child  or  children  at 
the^dissolution  of  the  marriage,  the  wife's  liferent 
should  be  restricted  to  a -free  annuity  of  L.lOO ;  but 
in  case  such  child  or  children  should  predecease  their 
mother  without- liWftil  i^e,  her*  right  should  revert 
to  a  total  liferent  of  the  whole  property  left  by  her 
kn^iid.  'On  the  other  hand,  Mrs  Anderson  dis- 
poned all  her  fiinds  to  herself  and  her  husband,  for 
tiis  liferent  use,  at)d'^6'f%e  child  dr  children  of  the 
marriage,  whom  failing;  Ho  her  own  heirs  and  assig- 
nees, in  fee.  *       •• 

Mr  Anderson  died  in  1813,  leaving  his  wife,  and 
WW^Su^fiil^W  >the  Viterriige.  His  property  at  his 
4aiifViSft8i^t^*f^%*^te*»S'ofHiaft  worth  about 
KH^^A-J^J^,  'B^t^ttu'dttAd^  with  lifcrent  anTmitJes, 
«fflb!tttifl^*t»^-I>.«»,  itffa^mlr  of  third  parties,  knd 
^rir^vkbU^  limdii/^hfeh,  it  wad  tiUegM  %y  the 
MSb^lil  jBife  ^ki^Mir  ^  more  ihan  sufficft^t 

Mi«^'^y«)kiit^W  Ch«^dl»lrtft:  ^Th^  baTft^e'tBktf^. 


mm        mmmmxmmm     mm 

i^S^iSX  ^^  coBtewtr  of  audrvb^,  aiwijtuwrwitt  fcap-4ilHii(, 

^^''"**    ■  ■was  ii.suia(£L.i50(ll  ■«  'nvAAri'  jc'  ^i.ii"'i    '..:/•■  a  ' 

rummptw;      Soim-  after  Vxi  AMKteimfB  iiMltb^'  MvilmtfciMlK 

^^"^'^    '  ^efenfldr,  ivas  tented  tttta»iqt4ft#tdi-iri<w»imi.^'iae 

jOao  {wcMOe  tenattt  of  HM'luidV  iff!  ai|IUU^«t«iMft 

of  L.90r  under  sfUlate  it»  4gWW'f»t«M^'«»fl«*M'*tP 

by  faim  <«  the  on*  |MrU~4u«l -tfiv  JiAdtaioi^^4ei^ 

«elf  «nd  iuo'  iiiftlnt>'«h|lil^,:<»^tl^  CAi^flsetMM- 

tkirds  «f  the  vsat  being  pay&lgdTtd  t&Hdttin'^'<^ 

Ikud  to  ttte  forme».  •  ^  i    ,'-1;   i^tii'^..*  pcA  ' 

Sin  AnderBOn  alM  4Seittl«i;»)de6^k^ifllil4W=«f 

tihe  lease,  restricting  beriain^i^y  of'iA^I<0b4^»«liMlfaii 

pf  «^e  feee  rents  of  the  laada «f .fi^UyBj  '<<!f^^ 

nanatos  Ae  marriage  coAtya<g^atl|tt'i^iM»W>ir  Wtd 

^he  hnda  of  Hal)hill  Uktbfiti^(iaakt*^stAI''^^lli/A 

dency  of  ther  whole  estate  Utt  ^tii^i'hitfikiiiiPik 

yield  the  annuity  pn>l4dedtftheV>U^>tiMr<t!iMIM(»«f 

aiarriage ;  aood  thai  yveoeMs  m*'i(^^n't^*4kili'^t 

t  Drevel  to  neoeiee  tib-wlb^yeaify-S^iBM&^ilJfiik 

?  frooi  my  laid  husbap^^  ettMe^  tiktl*^  ifiH^ -ke )»? 

*  thing  left  for  the  viainte^anee  of  tlM  saMi  Aitftta'} 

*  from  wluch  consideratiipm,  I  hA^e'^gM^fl^MilttKt 
f  my  said  annuity  to  0ne4frird  part  «[^i»tot>ikAit 
*■  the  said  I|iiida  of^>HaiHii^  aa^othcM^  0lkr^4iikA 

■■*..  ing»  &c,"  and  thM^the  'tmuiflAag>*w^^it^lf>ftA 
f  of  the  said  r«|it8y4^ler-«i«M)idieAi«ISMtt,'ilitf^ 

*  tain  and  bekmg, asd hepayable^foitbtf Mti^fii^ifiR^ 
f  and  Johan  Andenon,  »y  tilittfljMtiii  iAitdtfiuAcr, 
f  that;  upon  the  deaths  ofitiio  aitf  iiijiiiiiafitB^^ttWilia* 

.'«  of  L.<iO  and  hJt^bOk  tlmiumt^ib(Afii^>iiH0*f^ 

f  ths^&idd  Margaret  iAid{f«itiu»)Auliiii««tt4*wi^^Vi^ 

->  tothem  ki«4d)ti4nto>tiiifer  ^O^'^imiliMifminl^ 

■f  aaid  veils t  Abdji^mum^aaf^ifi^iktfmikJtffiMf^A 

f:  lHamiMiimeeixmp^,  ii|<i*fiAdiliii|IIA<i«iRMiW|tt» 


iii^hih.- 1  Awar^giaatd  llMftriiie  ^rotaed^jof  Abe. 

*  Mwiile  ftmd«  bdoMgiiig  fo  llrtkaBttfe  af.  aay  snd     ^ 

AdHpdMMl  Aiii  beJaAi  ait  tgpo.pBi^B-aBtoiay.forftoi<iijf>i,..> 

nSii|idf>4bi-<««Mrlfai8aTC%  «dl  Mma  1l^aatitxm1u  my 

.h4^.mfmii£.  JBty-  Itfmmt  vigfat  of  tbs  enid  judiiQipal 

'  And  sedag  tbitt,  in  order  to  osny  tte  aliOTe  fir* 
lonmyiHUntJato  4ff«ct,  fw  tbe  heas^t  mi  maanlty  of 
^m^fmoAxbHibM^  H  i«  ftfopiw-  th«t  I  8b«iild>eKNiite 
iyke4irtl)»wim^!4e44,  wUck  I  bat«  tmAv9i  to  do  in 
yim  miiiiiii#«darKritten  c  Tfawrefege^  I  tiw;  «Md  Mm 
-!Hil)M4Hli&lMdi0idoiA«fdb|r  1^^  tbe  foresaid  lifo- 
i»iMiftd«iiUii^i«f.I».]i9Q  Marthig^«id  aU  other  pnni^ 
lb  lMi»l»»|wrti>a>l  iaiwy !  ft.iwr  fa>te  Ae  «s(«t«  af  n^ 
,lflNiii(dM>aaMd  Imitoidii  fa^  ^  mid  c««trAct«f  nwr- 
M^tlfifikimm^m-t^ Mim0,  in  tmjr eve^l wlMHevar, 
i(tOi(fmilwtt  stnii^wtkil^iA  part  of  tbe  fr^  ymrly 
/nMB&iif  tbe  mM  laoda  «f  JfoUbiU  and  otlMTSb  vliich 
i^t^ei^pgpi'to  U»«r  and  tt^vf  la  ^  aaid  MMvaret  aod 
lo  Mia^.  A9dM»o9k  iMs  (Atttdven,  and  wl^<^  afia  vf>w 
fiM^ta  JiMBt  mid  J^attaa  ^n^Hraan  ^  Uie  taek  •abova 
KM|BM((»«d«afl«r4ladwiioii*-4^  '  Pwlarji^  bawbjr 
^lilttillw  <)tlMr<tv»  j«al  ind^flflial  Ibird  pasta  of  4Im 
'^nmMiiiraafMl.febBU  invMiia  «ad  JMongi  amd  heft^y* 
htAikh  tAitiu)  aald  if «qKili«t  lind  Jf^wm  4»deipaB»  and 
gMhiifaiwir8,apd  airagnr fn»  iii  ttmia  «f  <))«  taok^rfww 
"S  mtmmmAt.AaAixammg  alMi  tlia4  npimtiw  daath 
Atiifiiumi.mmwkMaki^»Vm»mmrvXi^mmiJU9 
'^Atikikifim^kia  Mong  fbtirtlr  4o  4lie«<«4  Jiter«aMt 
i'nm(iWw»jftiifciwmi»:tiii»a)i»a  I*  tb«iik«iid.4jwir 
?-H»wiiifci  <».a<iii<ai»%Hll><ir  tWiHtl»ini4iMAl>(iC.t|ie 
'Miic«evla».««#rllM»-KM'«nl9  4iHto0iilia.'9iiibBi8- 


tffD4  IIBQ»DKSfiOFrjrilE^  VfbllOi 


"^iHwjitfiii    ^iI>^<>i^1^to^g^rta^»^*aaa^M^»i^^f^^ 
c/««««.  v      <.  i^f^gi^  or.thdp&iMaida^fvniaiQd  .t» 

*  than  one-third  of  the  free  rent  of  the  said  iandfli'  i 
M  Tlusdfed^  ^alitor  i^ng.itpgiidMijfteudiiMit;!^^ 
livercd'tb'ihd.rdetedenrftnd  wi»  JU^ted  .^^qpflR:  AuwC 
tha<  £Riii)flisteiice»  of^  the  l^em4  jAt  ite^  tetwinttiO; fJB 
)824y  Mvs  .  Aiidessou's^eldeit  dws^itev  d|i^';  <«i^  Ik 
yottiig08tiQl887#    •••  •    -i^-  -7  ..»•,•'•    „.'.-.•: 

The  defender,  aljiltfaei^  IwiriBt  JAw^»*heil:ii«i8tod 
that»  as  (tJbe  deed  oi^iabBktmi\uuii^xmt^^ 
eonceivedtn  fiuftiuif  .alediaftliad  t<faiimH*Bir«W9Mtt' 
ef  iJie  daii^te]s,.Mi)B^*AiideiaMibi>ainHHtgri«^^ 
limited  ifi  the.tmaraiev  tttei«Mi;<pfaovid)Bdi  iflUs.^nm 
resisted  by.vMjre v^ABdenoB, .<oB  tiUBigMind: 4wl»»dU 
had  be^i  induced  to  grant  the  deed  aoldy  for  Ihs 
benefit  otflitoichildi«Mi';faiid  tiiat^ifeitrlnttt  begciiKbtftQi 
hwta  soffar'oimtnttfyitp.her  JnloBtiDn.     -. 

She  afterwardB  exeentcdj  a.MvoBatioa.Kiil  tfteidfied 
of  renuteiatioti ;  and  bMli^  an  aetion*  ngiasi$^^ 
heir  at  law^  <x>Hcladng,i  itMAviiaZicH  ttbatotherdfte^ 
dar*  shoidd  he  erchmed  >to  mMla^iii^-tilkm  M.^tfce 
lands  «rifiaUbill;jmd»ignat  bwaiirlilidifjriglitioft^ifc^ 
Feat  of  the  faaiev>tnitaanatofite*)ifeh(l[iactiOf/tBamigc 
With  thib  aetiett  iwaa^icoi^oinedx  d'  aibidqiMiit  tadac' 
tkm^M  faerintmcavMof  t«he'>dead-[of  fwm^^  tff 
the  graiiiid8i;/ih^/^'  that*  it  »^  <ipa9reliaitediiaadijn||i^ 
^  inirted  bf  the  Aefenimtinsot^  cgnoea-fiaiidiaidfair- 
< "eamvention  on^  htefpest^  vitfaMkanir^xMniiw  «f  jliBt 
^  «atse|  and  tO'herMgtfeat  ^irtt»ttidJ  ladSi»'jr<«i|M^i 
"-riH;  alt  ewenta,  tbeieaid jdeM  of/tomAdMxmMdtoP' 
*'r(^i^Aae  ww<£tnuited.1ip  dib  jpnsliias  d»>«aliRuJg« 
'  ^mranW'^frite'  naluR  >  irad  ^eeaaqgnamrti  tfradwiit 
'  her  beijig  aware  of  the  nature  and  import  of  the 


mum       (xmRTi<mBmamDBm         um 

ifwInHytjgnttiili^  bong  rgiuited  mliHAt'^iimf^ne^^^^^ 

'Hiimf^HBiidrhfliWrig^faeen  se  reydced  bjntlw  pni^er;  ^'''^'  '  " ' 
tf^^Mi'«Mta9t««dii%  its mmre;  U  dierefiote  void  ttid 

^s^QtaNr^dtffirtid^attnnet^  Ikot  th^  words  ia  qtiestion 
Wm'Jiufpwelf  hiiefted  ifl  tbe^dcM^^but  witbcmt^anj^ 
fltauMtnt'  teC&iiCfofi  on  hit' part;  that  the  dMd  was 
fffct  ^pmrely  gfotaltous;,  sofar  as  he  was  coneeihned,  he 
having  agreed  to  pass  from  certain  objections  conipe^ 
iedttoihim  4o  the  deceased's  title  to  the  landd,  to 
•tfreifcjitiself  totoi^tJaw  to  her  children,  and  to  take 
i»lMi9^'tker  lands  of  Hallhill ;  and  that  the  deed  was 
•dtJb|«p4tB'4nni' 'Bating  sevocahle;  at  least,  that  it 
iSiMaMi  be  BWoked  a£ker  deUveii^^  and  when»  m  are* 

.^ri|SfaTi2(a!A  Ordinary  pronoanced  the  foHowing  !»«' 
terlocutor:— *  In  respect  it  appears  that  the  object 
^' Slid  intention  of  the  pursuer,  in  executing  the 
^'Aeetiiof  rennneiation  in  1813,  was  to  restrict  her 
'iMMiutgr^ofli.lOO' under  iier  contract  of  marriage^ 
'^hM  tfaist'Should  be  the  neaauBe  of  her  jright^ 
^^iiildit^tilMifShftidM  not  oanatnU  ior^  sDifin*  ^Jkimf^ 
''»IK»in9*'Wto  rt^[«ived' to  e  to  any  thing  tbe^ 

^'^bmk  tfcris/'^nAs  that,  in  so  far  as  the  said  deed  of 
^  TenUtttiation  imports  a  conveyance  of  the  two-thmls 
*  ^qf' therent»'in  favour  of  her  children,  their  faeini 
^"imd  assignees,  and  a-discharge  of  her  claina  under 
^  tii0i<edtttmt  of  Aiarriagtf  against  her  ^hUdren>aiid 
-v^^lMSrlbr^Muds^  tdrthe  effectiof  the  heir  at  lavv'  of  dier 
^odj^toian  exld«idiiigrher  lifelent^  msUmm  isf  >  the  mdd 
^^WMMM  of  meviiage,  the  sameiidiredudUe^asj^Qnig 
^*h«^mSi  the'oreiiifeatintmtion;  «£•  the  g»an«er«  ^aad, 


'1f!!!!!7^^  »bH>«fe''g>*  lilii«ittih>iwp>Q«MtfiilpiMli<liM<iii 

cia«««...       f  d^y  her  es6i«;|«ct'  «^  mardftg^  id  iMmiid'to  jq^ 

*  titles,  and  gcaat  a  llfemit  rigbt  in  the  same  to  ihf 
'  pux«iier,  that  ahe  mf^y.dxMw  the  rmt9  ttiMsreoCd^Piv 
f .  her  li^  imod  i^fPoiotacpailiia^ 

^' .the  iimoevi  «€f€iPMltit«tiqn^^  v-.....sv:-.  -  ;.-.(:;.;;  .-ij  * 
...  049  JUf«daMpl^MiA4tf^  Th^JPWW^ 

<  WvAng  fk%  tim  dilation  «C  ik^  mwA/^gfh  thfe  w^wV^ili^ 
^  i#  (a  be  restricted  to: an  aonuity  of  X*1<K>.    jBcetimsatt^ 

<  child  arduldreii  die  without  latrful  {flsui^  Aa  widow*4  ^|^ 
Via  to  revert  to 'the  total  liferent.  Wli«  tiili  ImftjaiM 
«  le^Tivg  tvo  cbttdreih  Bud  "witboait.feofpeiflr  QQffiaieBl4oi|qr 
(revolt  AiB^^DMtiy^  ^  ^i^«i  astwiligir  ttt  r|rfin(Mrj.>ai  Ai«» 

<  tar  m4  gawdiM.  of .  A^.cUttrab  lo.iMditMiQWtt^eAM^ 
t  fflrK;^a<>£.tb^.maaity  ^toa  tlid.iiMeiH'i^  yh»  iKacrijiiiij 

V.ratk^ tlu^  tf  4ie  received  Hxe  whole  aaaaitT^  liieiie  viwU 
'  b§  nothing  left  finr  the  maintftnanoe  of  the  €hi]4raii ;  adli^ii 
<^  order  to  carry  the  above  arraagement  Into  e0ect»  for  t^  be- 
<<  aefitsRid  secoritjr  of  my  said  children,  it  h^propa  ^t 
M  flhould  execute^^  &ev  If  fibe  had  meidy  restmted  her  mmA- 
«^  ty,Jihis  WM  all  tbttftiMtf  aaceMuy^  tfaa  anqte^  i^^cpp^ 
^Mwwtto th9 diifg^ta^  a^iAa film ia ^ 

H  ihci  Mm^iaipg  t«o.thirA^pai^  «haU.  pertaia  a^id  Mow»:  »»l 
<<  be  payable  to  the  said  children  C  and  the  zestrictiBg  cr.^ 
f  gatory  clause  is  followed  by  a  declaration,  <  that  the  other 
<<  tjiFO*third  ^artd  shaO  pertsun  and  belong  and  be  paydde  to 
^^  title  said  IVIargaret  and  ^ohaa  Anderson,  and  their  heixs  pi 
f  assignees.^  This  deed  being  gratuitous/  and  expnsAj  exe- 
^  ciited  fi>r  the  nuuntenanoe  6S  the  datdren,  must  be  liaUt  to 
*^  ihe  stmtest  mterpretatioa  in  any  qnesttonwHl^  a  ftiidTert^ 
«-ftiiiadi(«  A  ifc.  Ifot&Sag  wa0  ill  tiew  at  tiid  titne  bat k»- 
^  tirit^efflieammi^l^y^  ti 

^  &6^  a«t  appettf  em^  t0  Hve  bi^  hut  tte  tontesiphlibtf 


mii»     cmmiopemmmj        <mn 


.tl^  oof  4ke  «tUiA^  dri)  ^^  ^<^ 

'gSWJ8ii<l  ^  3ri#i:tft^«tW5f«^t  r^l^Yi^^  The  JiOrd^Ordi-Andcnwn.^ 
j^fwuqir.tf.flway^.ipv??^^  immite  fraud  tp  iwjr  ^we^f^oa.  •— ^ 
.i^  em,  be  rationally  accounted  for  on  other^piwcMeg.  omueT^^ 
tliough  ihe  defender  may  think  biinself  now  entitl3  to 
[  mm£wlf  of  what  he  may  suppoee  his  legaf  rights  under 
l^unci^hon,  the  Lord  Ordinary  sees  no  ground  for  mip- 
'^^^Sftlf 'dMhcf-eontemi^  tit  ihetlm^ibe  possibiKty  c^lK>th 
'  tbe  children  predeceasing  beA  blm  afid'  <heir  mofli^  wUbout 
^liiOtiJbA  ttat  )ie  fl^ed  the  ^leed  according})-.  On  the  coo. 
^I^Mit^i' A^'L#r4  Or^arf  k  ifloK^ed  ito  think  that  the  terina 
^lUMaiid  jMiigiieecf  in  ttiis  place,  and  <  Hi^  feresaidsP  in  ad 
^IJIer  fttk  of  a^  4ttei,  w«re  added)  wHhont  adrerting  totiieir 
^<^^dttlble*ef^  onibe  rights  pf  Ae  parties)  as  being  tike  usual 
^ilftuse<^  iltfl»  %i  bands  and  dispodttioliB ;  and  e^^  when  tiie 
^yfcihua'la  Aide  to  ren^nco  and  dlsfiiarge  all  claim  competent 
t%hArlltid«i^l|ititi^^  "to  any  greater  extent 

^Vkik  0li&4l!&rd^iif  ib^  frio  reiitj'  tU6  murt  be  b^M  to  ajAply 
^Irtd^hdrvHttairiim,  as  totiHedto^diraw  tlie  attn^ty<Ae  on- 
Y^ly ^Jtri;j6«l  abbnt  whM^  the  parties  w^e  iafansacting)  and  that 
^^'-^im  «M  iboreby,  other  iexpresily  or  by  li^  lm|atca. 
^'J66i,^l!i^unce  her  titie  at  possession  as  liferentrix  when  -the 
''0viiil^ocenr|re4  iphich  would  revite  that  right.  The  worda  of 
^Ih^deed  may  jpeihaps  have/gpiie  somewhat  beyond  the  meanr 
\  ^'and  the  intention  of  the  parties ;  s^e  Principlee  of  Equity^ 
-i-l^.  a.  p«  892;  but  the  pursuer  is  entitled  to'have  the  tru0 
<^^^lHj^rt  of  Ae  ^Ml^  enforced,  1^  ediifi«teg  its  application  to 
^ ^'period  when  she  wne  todnMr  the  amnitiity  which  she 
^4<^8tricted/bat  t^t  it  is  not  to  b^  eartended  also  to  the  period 
'^'irhett  her  ^fbre^at  rerived,  to  which  it  was  neiw  meant  to 

''  'ttie  defender  reclalfned,  ar^jfteiikd—ThBt  it  waa 
yatrary  to  the  principle  of  the  interpretation  of  for« 
lii^.,d$ed9  to  make  t2)e  narmtive  oor  preanable  co^troul 
jm  niaiii  meaniiii^  of  the  obligatory  part  of  the  tmti* 
|^'0B|>6pwIly'i^tethe  latter  h  ctmceSvad  }n  tedi* 
ivM  )A!E|g)«^  Imving  a  Imown  definite  '«ignlfieat|on» 


Anafe^mT  '  ^y  }^^  ^9^^  6r(fikiary ;  and  the  ^legation  of  fraud  k 
Anderson.     '  ^^  pr^^jt  entirely  out  of  the  quei^tioi).  ^ 

CAi«M.  JSare^  Glenlee- — Th^  j^eason  of  recl^ction  fostoine^  1^  ^ 

t^QXi  QridiBaiy  is  oxily.an  appUoatioii  of  a  viory  genml/^ 
viz.  that  ^  deed  i^  not  to  be  made  to.  i^pi^y  to  caaffs^i^tY^ci^y 
t^mplated  or  intended  by  t|ie  n^aker^  p^cwa^  otherwise  it  v^ 
8o  far  be  converted  into  a  deed  sine  causa.  Here,  what thede*. 
fender  calls  the  preamble^  is  not  a  mere  pres^ptble^  bvt  fpme^ 
thing  very  different.  .After  specifying  die  object  which  ^^ 
granter  had  in  view,  which  M'afl  entirely  confined,  to  h<srxiii'^ 
dren,  the  deed  proceeds  :  ^  And  seeing  tibat,  in  <^er  to  c^zij. 

*  the  above  arrangement  into  efibct  for  the  ben^t^d  swritfj 
<  of  my  said  children,  it  is  proper  that  I  s^uld  ezecuie  ti^ 

*  following  de^,^  which  I  have  resolved  to  jd[ouilhe,flaiuiDa 

*  under  written.'  ^hen  she  restricts  hw  amp^ity,  ^and  jjifler-j 
wards  comes  the  declaration  in  fevoiur  qf  her  children,  folWed 
by  the  words  ^  their  Heirs  and  assignees.  But,  under  a  ae«I 
so  conceived,  the  defender  cannot  be  allowed  to  taJ^e  any  Ibefie- 
fit  in  consequence  of  the  insertion  of  these  words.  I  v^j  ad^ 
to  this,  that  tie  worS  /Iheira?  }s^a;^exibie  ierin;  and  if  it 
could  be  found  in  any  ease  ibat  l^toirs  mwv  heix^  of  th^  botji 
and  not'eoUatefal  heinsy  itrou^t'  to  be  so  founds  dUs  dK. 
were  it  necessary  here  to  ascertain  the  precise  meaning  of  the 
expression.  Upon  the  whole,  I  have  no  doubt  of  the  correctness 
of  the  interlocutor. 

Lord  Pitmilhf.'^l  was  quite  satisfied  that  the  secoQd  graiind 
of  reduction  (whic)^  wi^  v^^^^  ^VPP^  V^  ^^i^tinct  bom  dw 
.  allegation  of  fraud)  was  well  founded,  and  that  the  interlocu- 
tor was  right.  It  was  easy  to  see  how  the  words  in  quesdon 
came  to'bb  introdtft^kl.  The  parties  to  the  tack  mentioned  in 
the  renunciation  were,  on  the  one  hand,  as  landlords,  MrsiJi- 
derson^  children  and  hersetfy  tfikl  ba  'the  other,  the  defender 
as  tenant-*-the  rent  bdng  ]ptbfMbjtk  eertun  proportions  to  Ae 
ftnner  respectiy^y^ :  Jt  wa^i  mtaiQ4>  ^fai  Jiafcng  out  the  tMk, 
to  introduce  ^  hdrs  and  assignees  ;*  and  these  words  Mfgetr 
jj^  :(0v\hafF§  b^eof^  cQiiiad  into  tj^f  ^edj  of  iwoioate 
w^yjj^^^^daispq,  Afit^  trwp^^jhixds  of^  ^^  &^  ^:f^.  sWIii^  / 
long  to  the  daughters,  and  their  heirs  and  assignees,  *k 


wm    m^^'^s^emmm^       Mm 


aLAil.^J^-*'^*  ^'^'w'i-^^'^  Ky^^^^.AnPrs^^ 
that  me  deed  was  revocable,  ana  had  been  revoked;  and  itAudfcrsor. 

was  not  necessary  ix>' tiling  a  i^iiction  o^  a  A'eecl  tr'fiicli IL  lii        .  ..  .^ 

its  own  nature  revocable.  ciaui^^  "^ 

»%*fe  ^^mm^Ctm  'was  aSA  6f  of^inidh'that  ffie^t^ioftAor 

w^|^,''1ttd'4Slae  it^(i8tiibli^ed'  no  i^i^  prinei^'d^iiiteri 

fMttlfi&^' Af^'A^edfT.    v«rh»  ptarp6ie  of  th^  gf^tet^  b  (^ij^ld^ly 

wttdftli  lilrtHd  )^  pirts'  of  tile  deedi    There  is  ^  positive 

didfliUtion  *th&t  it  wasT  for  the  maintepatice  of  her  diildren 

the 


goes 

b^^^'H^'kn  iiitention  to  benefit  them  alone.      When  t  have 
iE^tu*p2o^  ol[^  iai  paity  do  clearTjr  er^essed  in  a  gratuitous  teistar ' 

im^kmf'tm^Wtmk^^^^  But 

«4fc1»»a»^1^^1fei^/'t  coWc^  Wi^XoM^blenle^;  tha'^  ifie 
flafflN»^t«iW^^)?  6^  in  ^ch  a  deed;  be  lAt^reted 

l^^^jii^'tfte  Itfafend^'.  \       ^ 

'^  ^n^C^^^  reclaiming  noie^  ^nd  found 

&p^esd^ji  ,.  r    .         .      .  i     "^  ?.  .  .   .     *! 

J^jlJiJtedt^f  Qrdinary.  FcjT  t^e  Pwr8^&i;^^oL4^. 

/'WO  Sii^Sgetifts.^^  F#«he'Diftfeitd«r,  i/^^,  SUHhe,  OtuHam 


^ECO^P  DtpSld}{, 


..;  KIKKWOOD  AWi>  AITKBN.  ^  .  -    ^*  - 

Mctk^mse,  te^iek^iHis  in  ihe  course  hf^ifukcAng^ 


iiMM  vmH  repeat  the  w^e^iif  ^.iM^aibiLiiemltfi' 
miermf^ii^aetl^Q6,e.5>.    ..   ,       /      i.J  .7^:• 
■,•{iTl.|•r,  •:.•  vcv 

In  I$2J>«  ^bomCM  61«BSt  ,ciu:t«pi«iidc^MMUeB<Jii^ii^ 

belonging  io  Uw,  QOiiU»cted  wilii  thfeJdiliihi  j  Wlitrf: 
WQod^.to.eci^ei^te  the  wngbt  iii«d^i:«nd{Mtt[iMikfti 
to.iurai8|^  .tMioita,,  jfo  jpet^  krtigaiiii  i^tt^ttdbw' 

IMH^;9f.tbQ.««ntra!^:}  ImtkbythQinnloiBlAf  tiicMK? 
at  Ql9^gffv,  ft  is  ii]|4eisWa4 .4b»tt^  jwh^ftfmoivdfc 
tip^  in  &w^  tli«,iv^pipt«r4nd  ottOT  wflhddof  li^MU^ 
ivg'otmtMl  is  Utkit'  ypM  pro^^cirtiiiaidijrifyftMM^': 
meiitd  98  iiu)  wovbpiooeeds.  '      .-!  'A  ^^t  l>i£<i 

Iq  Febniiry  1636,  Kiikwood  beramenki^iliir' 
pa^n^ent  of  the  propeition  of  tbe  piioe  whick  vMi4i( 
to  lui9  ibr  .tbe  pfift  of  the  woiic  irhidk.  unaa  tlmi'«K»^ 
cut«^  ,  GlAsp  )^  QO'connand  of  MMtaey.  afrihtf-firie^''' 
bttt  8ai4 ,4b«t  h^  would  8eU..tbeIioiue».  v^k^-vwili' 
ud^UjMI.  isHMfi^  tponiieMraMr  tfttdefi«f.tUMlM(i'! 

house  wiw  diaposed  of,  by  nriimte  of  sale,  to  Mr  \Wlud' 
Scales,  writer  in  Glasgorr,  iiMr  L.700.  This  was  Tmdff' 
stood  to  b9  '(he  tal«eof  tlw  fakwuseifrigERt^fliiiAedf  & 
it  vaf, allotted  jn  ^  ft^i«witlg[mtahemi'^Bi:%W^ 
W98  i|ia4f<  p«yHbIe  -  Ufifi^.  iaK^gktigKiidt^ih$)jpifailt^  tir 
clearajf  i(.rR9)  bwdeO»-a«d«rQuM««n|i]iaI  £Kt«Kfi«', 


iumv    oomnGn^^mmism         ioih 


lii*i«gr'ihV<i<»iiKi^;<toftv|ifeqtwteftitig  lr.4M  -ft>tii>i^ s^^^ii^  -  ■ 

••kAttBg  ikevkmuo  'm^ttAlxtm,  mt.  LIawmm^s  jtM^d  b^,!!^  ' 
iHfiilHitoQiliftl^raiiiaT^iilMMiey-;  and  out  of  tfist^htiil  tke»<«  <^> »« 
Ihiligfifl  -AMe«ii^9  iMQanC*  mA  tlHiM  of  ilie  othW 
liwi?ijnimi  ik«fr  4ii*r  49ea]«eB,  th«i-  pioehaser,  gat^  lilm 
jlOdBWoodl «  bill  for  L.>8^,  piayiMe  M  Whiteimdii3r  i 
iiri)'«B\«alk»Mrk)^l^ttt  paKs«d  bM^t^en  thttad  that, 
M4hiriir«Mi«MB  iMt  dtte>«o  Kii%;w«od  liQ  WhHMm- 
lajr,  thcro  wo^d  be  vb  daiitt  of 'Interest -eHSi^titic! 
m^  or  anotber. 

■iflitiiibiKiiMitiMltnipt^-lftid-  lii»'eMil«6'  MN^^e^es- 
titeA^nXte'-UUfOf'Alplil^^iMkia  Bittf-dtlfi  iMee 
tbiiilM-#'«t«llibbideJ  •'-'•  '  '>•'  "       ••"''-' 

.iit*iiayViiniib<wa8-tif>poiflted<'tFiMtc»'«ii  bh^^e^oos'' 
tmitiumMm'  theDi  <b#oagbt  ^  «6tion  t%idii«rBbiilte; 
iilAiMM^  afd'>Ai«kat,  cOilelUAlig^  Ut,  fb^*^  rMilc: 
tblte«^4ifc  talBi<'M«h«  giNtaid  tbdt^it'%te 4^'cbliiiri.' 
naiMnnii  mirfhilim  my  ffMnrnirftntlilflriiTrn  iflfil  4l^lrt' 
hikitoitfidtetiBt>agm(lr'«td  ObtAM  i»^c»('  aufl'«eetil9ty 
IbiiMaWMKi  alid^'Siil^'fblfiWplHltiUi  Of  tbe''<L.4aO 
paid  to  Kirkwood,  on  tbe  gtramttia'tHlt  It  wtb'-;'A  ^en- 
iHifi  fttAAe-  to  otrfedifoii  vttkd«F  the  iitdthtd^TSgOi  c.  5:    ^ 

iStodesy  W  Hm  oAer  teuid,  tfflfef  'A«lk>u8e  w&s  fittlsb- 
edv>saiwd;»'iBufti^tpo6iiiii]g'redpeMii^  the  t»alnte«f. 
o(4iil50p«hiji^iMd'betoik(l  iti'liiif  bands  ia  secni^: 
fiirith««0W|i«li|Da^«tli6>bl>a8er4  ■  V&ikwd^i;  wbo*hilitt^ 
SNiteAftiwtetMtt)  rilrtMWiliJiLd^Wof'tBiaBBattfarjaiy-^ 

^Mtefi  ">'■■  ■         ''^  •♦""' ''  ■■'•  '  '•'  '-'•■■  ■"*  ''»''^»""-"^'' 

t,5..'tf.f   •     .'.V    "<'T   •  iv*  .'''    -    •'  '■  "•!  <  w.  «i>'n-,-r: 
hiiepe  a«tioii»i«toe  iilHij«iMM/aHa  •ttief'Loik"dm^' 
Turfi  pi■oBou^ced  the  foltowii^'iiiterldcutor  add  ii<M :' 
-^Sli»hcgi  Ordmasf  ivwi^coiisidbred  the  dosi^ 
'  imfiiami  ioinijobied  'preobMesi  and  heard  parties 


t9m 


▼?Wl^WIW*T\>^^ftWWJ'  iW  jm' 


1).  June  im.  1 


DiaanloKiiillMMab  in  tliiiilwkiiliiii  inliiMfc 


BuiaaT  «. 


lysitS 


Vpd^  to  the  ptvsue^  tb6''toi^t|^1|fl^jJNttift 
'  interest  from  the  .tiin(Ei,:n'^i]^^JFii(^:|4b4  m 
f  it ;   but ,  8u$t4io8  hh^imv^f^J^jft      "     _ 
;  quoad,  ultnih  in>th«  <<4wt>>>QTiiidwr^tfly||^jhpa>4 
'  INF4fa>s  tbe  mM  iWat  Kiikv«Ht,t  1^  ttjMWPi*' 
'  medio,  to  tbeextcat  lAAi^^taiftitAJUM^WlM 

*  being  the>  ¥>hi»><if  <hu  w>iiiiiiiw»iimy4i»|it» 
<.  tke  purehtee'  bymt  BeiAeij  jjiytf  (mmtePaWtt 
'  time  when  tfae  whole  vorlrii^  6ijnteltt$4yi 

'  fersthe  (    I      Hii  '  irijrrrjitl  TUJJIilrii 

V:tfwa|Ni&/tfll«reD6lqJ>e  jwy  if  uf nAiWWiihrtgllW^ 

*  cDcprases due.'  ^ ,i«-«fMii<» i 
:  JVoA».'7>*TIieL«fd-Oidiii|U70W»a»i«lev«Bt  j 
*.tli». 


'  pri^Jsb  far  88  appears,  a  £ur  one.    He  iras  nota  fCMrO*- 
*  jjifoff^d  pbtalne^^  no  reference:  an4t  altbbi 


<  sooula  have  enabled  th«  debtor  to  ^^Indii 

♦■  l^Ilv  tbis  baa  nerer  been'tJ^i'gteilttiJnMf'^ 

'^IfJiuWdi  »6Uiriak  p(n«Satfer|i#W< 

<■  dBMor  Kkpiv^  iJlUPftittfiiiMU 

Sliigmti^  >lliiMlihtf)<<itlllrtiig»Jilil»faliMi»a^^ 


<  idonattde^wite  Ike  atttal»  IfiBft.  i<yryt  >"    .^ttMKiQ»«l« 

^  imm^Lately  paid:    and.  m  this "vieir:  ]ie  ii 
'^W«enl'o]r  t'.9W't'ym3'%i^  _^.  _-,^ 


;«Hf«f^idii'kKiifi<teiiiiit«iei^  ^j 

diiliaitel>iMQir/lKS»i«MifrTto  JLl   t 

>  ifldch  he  agreed  to  ^tdvance,  he  indorsed  this  bill  to 
^x>dd.  This  was  not  a  cash  pajrment ;  and  on  the  same 
a^fe  <(in  iirdidi  the  Lord  Ordinary  holds  th6L.200t6 
^'  ^'  if  if  had  psissed  throngh  Qlass*^  handtf,  he  must  hold 
^^Hmt^  K  hi'the  teme  ntoation  air  if  Scales  had  Indoned 
^kmeimi^  and  OfM  agftib  to  Khrlnl^Mid.  Bnt  an  bdbr- 
.fciiiajtfby<^lasi  itvMdd'Jmre  beoi  ckuriy  'i«fadble  as  a-secii^ 
la^caiB^  iiiiwpaminffifi  Art  the  li»d<ilMi0n  yas  yada  at 
UMMlfiCEJf^W^  .A«qordaii^ 

io%^iB'?^'^>>^  ^^editor,  the  Court  held  this  to  be  truly 

^napi|p[iii;(i6n^t9  the  price.  . 

^^V^^Y^&e  adiroca^      fheLord  Or^iilaijr' holds  the  L.15d 

«<Wttift{II^MiaiM  1b%e  ataer  ilM  ti^enithi^MAIiad  itf 
^s^^i^MUWimikorUMi^^^  MkihJlMrkfitMf'th^ 

'  sm  an  retriiwd  to  aiifwer  it/  i.  h  -       r; 

«lMhi4AMH»)r  and  lUrltwood  Yecldi«€d(iagftii^  tbl« 
MtofiMiifori  itt^o  fsr  aa  it  was  utifiErrourable  to  them., 

[^Hsjtifgt  it  appeared  to  the  Court,  and  was  od- 

; thf  C0U9¥lfQ?C.th^ purqueirjt  tbat  the  concl^-' 

j^^.ii|»,.  afimmoiifl  weae  iacoMiatent  with  eadU 

tiHMMhftjfi^l^itefiaakt  oprth^^^ 
•od,  #0eofK%,  A  repetitioit!  of  the  finot  n^kb  4iiad 
bMfelflliirti^  mikmna;  ft«iAded  on  «lie  atatoie  1^^. 
Tidk^V'ilitptmsaer^^  to  insist  ih  tlie  fbmier 

cjl^tii^oii^' Wh)c^  proceeded  on  an  allegation  that  the 
Mf  to.fScal^  was  a  simulate  trafisfietiop/ in  whuk  )ie 
seted  merelj  as  trustee  fo|r  Kirkwood^  it  would  be  ue« 

S  Y 


^  i<^  <"  *-<jfc«rieti^mfr,  then  Ve  Might  fifelS^lta-^^^oiiraPi^ 
^tkion  agdinst  the  oA^r '  di^^d)ub,<>^  ^  |;iiW0 
that  the  price  hadbera  m!sfl^]|^ed,'60'«s'lo  gtw^iidh 
ia  preftreoce,  contrary  to  the  pro^Hsloiiadff  ^bii^W^ 
c.  5.  Btit,  in  that  case.  Scaled,  thd^ft^dtiMr^^lis^ 
titled  to  he  assoilzied  from  the  wstSijb  4i  'i^ifiiaiafr; 
and  it  would  necessarily  follow  ihht  the  decree  ofne* 
ferenee  for  L.144. 14s.  M;  In'<fovbu#^4itfi^l&iMWin 
die  nniltipIepQinding,  was  i^'#i^iMin)«B:;4lMiNii^ 
as  Sctiite  was  entitled  to  reiahi  tlie  tain  \6P>LaiO# 
his  securit)!'  to  finish  the  house,  he ' wa9«iitMie(l  ^i^ 
ply  it  in  pajrment  of  work -wlSeh  had  beettdoni^ifflit 
tte  s^e,  and  for  wMch  he  was  persbxnljjr  liiahl^ '"''' 
The  pursuer  heii^  thus  put  to  ISk  op^d;  Hd  iitlii> 
sel  declined  to  go  into  a  proof  to  shew-  tliik"iieiiiA) 
■was  sioiulatfe,  and  was  consequently  ^hHilU^i^ 
that  the  deci<ee  of  absolvitor,  hi  theMaiKtbMV,^!^^- 
▼our  of  the  purchaser,  as  likewise  tlv^deiireebrp- 
fnrente  in  the  niultiplepoindhigj  -^tect'taiAiaSi^ 
sMe ;  and  the  <mly  question  which  r«maiiieii=%w^ilie 
challenge,  under  the  statute  l696j  of  the  piiyfaietti^ 
L.a00,  and  the  bill  for  L.250,  which  hadbeto'^^ 
toKIrkwoodatthetuneofthesale.  ■--tijvw 

1%6  pursuer  ;>2fa(fe(i~.That  the  sanK^^^dififfir^- 
onwhich  the  Loid  Ordinary  had  MgHHa^  (fet^ 
'  Mand  for  repetition  of  the  bill  fat' '  fiJ99e<^«i#l 
equally  to  the  payment  ^f  the  l!r.960  r'ThiH  W^iUli^ 
.     'Vtiitted  on  the  record  Mt'^a  AUknSAi  Uri^'pt^ 
the  badc^pt  for  payme!bt"6f'th<!li''l(^cotitifit  <(^Wtiiife 
"  ,    when  he  had  no  money  to  defray  them ;  'ifeif'flWit 
a^)eared,  on  the  face  of  tiicf  transaction,  that  tke  sal* 


ofinmmmm^mrf^^  ^w4  tiiw^by  to  gm  thm^^^^^ 

^jni^iyy  that  Jtlr&miii  hod  not.liMn giTOn  tp  the  baak-^^^^^^ ^' 
()^r;^<MH|  paid  hy  bim  to  Kirkwood  wd  the  qtiher     x 
(^f^fi^^i:^  which  nrigfat  have  brou^^ht  it  within  the 
,8ete9f»pa^  P^ynnepto ;  bujt  that  it  had  been  paid  hy 
-^8P¥r9l^98fi7.l9  the  b^^id^asfien,  hy  a  qiandate  i^oii;! 
.^JsSfk^Jl^  which  w#P  gm^ted  for  their  security. 

ni  fla»  >ldj#n4^f;  J^^  ^»#ilWwi~That   the 

^aWWBi^  ;HBIft  y^Wh  the  {nord  Ordinary  had  snstained 
^^imME}7P4l$lt  pf  ^a  I4i.a00  were  cowlf^ive^i  and  tiuit, 
4fdW  ^^9f!e4  out.  to  th9ir  fair  result,  they  afypUed 
l^na^.rto  the  bill  f(^  h.250.      That  the  analogy 
which  :il^il8  draWQ  by  his  Jjordship  between  the  bdll 
.K^ii;h.^d  bf3en,  s^v6p  by  Scales  to  Ki^kwood,^  a^d  a 
ij^.,^)iifj^.ah0i^t4  b^ve  heep  gjcanted  by  ^ScaUys  to 
itte>}wnfcy'>i*iiand  afterwards  indorsed  by  thahM^ter Jo 
J)i{hfW9||^i  .^fjj^  in  the  circimstancea  which  had  :QQ- 
J9H^^  >  .I&fthecasa  sttH^ofedy  Klrkwood  womU  hajv^ 
.Seqw^  from  the  bankrupt,  not  a  payment  in  money* 
(j^^^H  in  security,  which,  of  course,  would  have 
l(SiiiP(iQ  under  the  statute  16^6 ;  .whereas,  in, the  trans- 
if^^,  whidi  had  actually  taken  place,  Kirkwood.  re- 
ceived from  the  seller  a  mandate  to  receiye  payipent 
Qf  his  account  from  the  purchaser^    This  was  proper- 
-^1SNiffi|At.as  a.payment  in.  cash*  Vfd  CQippletcay  re- 
-)Ml  ^  ^e^l^v  of  KixkmoA'fi  claim  j^aiost  him- 
fyS^ffttynv  instead  of  getting  full  payment  in  oash»  had 
-W^Mi^tp  acDcpt  a  bill  from  the  purchaser  ptqrable  in 
;^^l!fK(«ontl}S  ;  but  this  was  for  the  accommodation  jgt 
Jk^  KQKcha^ir»  and.  a  matter  with  which  the  ^ell^  had 

'k^   .-111;     |r.';'      .;.:.•  ■    .-^   y    ?  ■   ,        . 


.     I 


vmm^%P9s9(m    num. 


MUf  «M  iHt  ^dn* -to  Klfkw«od  «»  W%iMdiday;Ut^1ll 
sale,  it  18  qiute  plain  that  it  was  jnrt  a  dqpwiito^cte  Sij  llB  tlS 
in  the  purchaser's  hands,  for  Kiikwood'*8  behoof  in  mc 
ofafotaMdcbt;  and  as  sht^; -W  oontse.' tt  if'-iiin^i 
the  «tatnte  1696.      Th^  is  im  '^iaco^cte^Uai  ^l^^nrm 
gir^n  up  hi8  ddm  for  this  sum  against  me  seller,  in  case  fte 
bill  had  not  been  pud  when  it  became  due.      He  eoril 
not,  to  be  sore,  hare  come  against  him  as  a  ddbtor  in  As  KB, 
because  his  name  was  not  on  itj  bgt  he  still  had  him  bomi 
to  him  as  his  employer  under  the  contract    With  regwd  tp 
the  first  payment  of  L.200,  I  agiw  with  the  Ixvd  Ordiosijry 
that  it  fells  to  be  view^ati  iii  pa]Q^^J)||||j^  and,  as  8a4 
that  it  must  be  sustained.  I  think  there  is  no  proof  that  Ghai 
was  insolvent  at  the  time  of  the  sale,  and  still  le^a^t^  ^de- 
fenders knew  him  to  be  so.    It  may  be  very  true,  he  had  aot 
money  to  advance  while  the  hou^e  was  buildimt  withont  eeD- 
ing  it ;  but  what  em^  moitk  &mAAk'lS^ 
builder,  who  is  building  «  hctilte  Wipeculation,  to  nosennj 
by  disposing  of  It  during  liiepMgtess  of  the  woik?    I  then- 
fore  cannot  think  tbtt  KivfcrQod'wtk^ia  »ipone  sitoatida  tf 
taking  a  mandate  to  receive  ready  money  from  the  pordnser 
^o  pay  the  accounts  which  wen  alnaidy  duejr.  iimfk}^j9MB 
liave  been  had  he  |;ot  money  from  the  banlqrup^l^^^ctt^^ 

Lord  PitmiUy.-^l  concur  in  the  opinion  now^.d^rerei 

^he  l^ord   Ordinary  has  discriminated  with  ^^^^>f^l^ 

metwedi  the  transactions.    The  dispdsi^oh  anSi  inftSna^  te 

8cak8,  and  Hk^decree  in  the  mtitijIe^iiidiB^;  Ww^* 

the  question ;  and  with  regard  to  the  payment  <tf  the  UM'" 

,ciu*«;fml  thekiU^ior  i..2S0,i  Hi^.  thUidUl  UstMlMlA^ 

,ijne3il.tlii^9iFj|Mi  is  pointwl  t|ttt*y:*w4iool.€l(iji^ 

jt^yyte,  jp.^uUe.iBtcl%i^  i .  .^ly/ad^ 

\  ,f o»;d  >«i/i«j.X^fcr&^Ha^4I^  «ft^JB^.J?j',f!fi*fr:^}*^ 


iiiltaib  artrtliiatAiiglMt/jftto^ftbjto^t  to  &  'v^  faar-  »^  Junie  ie»! 
lHfcWiAti^««d;£ign|Kitlu»:frluJM(i«^caB  be  bioiigiil  undw  "-rrr  , 
tlie.ehanKt«r.o|;»imil)8  ittiii^.iiKyiiugat  wuit  WaWi4BediS5S>*A^ 

P*ifii%>  Ii-?0O  »  uiM))iaUeiig<wbl«»  but  that  tib»  Wtt^&rfesi    . 
Wfidla  wwUr  tiw denriptira  td  t  aecmity  «r  irfowatiMi        ^* 
^ted.by%  bankrupt 

:^*;y^.<S.todr^  rcierk., 

Um-i  oH        r.;--   ■.•;.•..'••■>.!   :  ..••...         ^'U. : 

Mii  sdi  Ht  1^)'<^•^  ",  -.t  •■■'.'•'■    ■ 

kaoftd  m\.i.,i  '. ;;    ■■■  j.-     ■  -    ■•  .     . 
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,ii ..  2,. ...  SECOND  division: 

•OTsrii  I    ■;..'•    • ^^gmntit 

l<ii;o;,,.  DiAVXD  CHRYSTIE. 

»WK3W  Roy4L.^21ft<?  exclusive  privilege  qf  qn  ittr 

cor^^&m  of  weavers  *  to  set  up  boothjt  within 

^^^^S^f/*^^  ^  ^^  ^  ffanfffaetHrier  qf  coflau 

iitooe.j  ''.It  .!.■,■•.,■■:.■>.•  .         ■•  ,.  •..  4 

J^imi^Qf  cniaev  ov.ktter  «f  deaeonvy,.  gnnrted  in 
l^iiiwul  iiiBiieii«d  Id  '])6Q$,  for  iafewporatifig  flkib 
weavers,  or  wetmb^pkttA-ofGidagoWfOtAtins,  ^  TJi^ 
^o«i»'^Wfl(fi([«,  ©oi*  iither  perstm  of  the  said  cwh,  W 
*  freanen,  be  Buffered  to  set  up  ape  booth  within  the 


i 


VdM 


ufe^ismx^xifimmp     mnm 


Olaigoiro.     • 
Bw§kM9fA 


'  The  ineorpohition  of  wea^tt  i^«dited  ft  .pttMur 

to  the  magistrates,  fouB^ng  oH  this  v^rfi,  '^  tM- 

plaining  thut  David  ChiT^tl^  inaiilif aiAur^- iA  Ott- 

goir^  without  beittg  ptMleg^  to  dotfftj  mmfnUiUt 

memM-  of  the  said  !ncorporl^<m  of  «mlkfd^ 

els^;  or  had  from  tiine  to  time  exerdsea,  (h^^lRai- 

ness  of  a  weaver,  or  maxmfiuttmw^  ^oi^adllar'OJpMB* 

lin,  silk,  or  other  goods,  MUng  mfef  ilM^TpettkD* 

ers*  exclteive  privilege;  uid  firayli^' timt  ffeenfe* 

fender  should  be  found  liable  in  LMO  6teriiiigr'«>^iU 

petitioners,  in  name  of  damage,  for  tite  fiaraBiftndF* 

fenee^  and  be  prohibited  from  earryingon  thabodiuBi 

complained  of  within  the  eity  of  Qla^w.  'jphe 

infer  ((SP  court  pronooneed  the  foUo^ing  i&tearlbeaiQrl^ 

Finds  t&at  lihe  daim  of  the  porsuers^,  iinder  tUitiar- 

terfbtmdedon  by  fhflhi,fo  fke  exdui^SM  jfMiifi 

of  weaving  cotton  as  wdl  tin  iMlier  detk^  ^appemUi 

iiavebera  recognised  by  tlie  Supreme  Gousfeifts  ihe 

case  of  Freelatid;  referred  to  in  the  pleadaigi;haid 

finds  that  it  ia  incmnbent  on  this  Coutt  *to '£flrr 

the  decision  in  that  ebse,  until  another  doeCriBediUl 

be  estaUished  by  the  Supreme  Ckmttr  Kndi^fit 

eMiablished  that  the  dlafendter  Im  a  placr  irf  banwi 

within  the  btirgh,  wh&e  he  carries  on  the  tasiiM 

of  a  manti&etorei^  of  oottbn  gooda^  aild  ^M  lint 

the  materials  for  making  the  said  goods  tft  4»H^ 

rative  weavers  employed  by  hitt  in  (j&a^^^tft 

Weav6  tbeni,  and  where  he  agafli  x^ceittt  the  dbtli 

when  wtive ;  and  finds  this  a  sufficient  inMig^Bent 

of  the  exclusive  privileges  d&lmed  by  i^  ]$itzMa?i 

and  conferred  on  tliem  by  the  said  (Aart^ :  AttoM* 


'i^g|yb^|MUIllto  the  ^mim  frpP^^^^jT^ 

^MtMciS  *8^fc»e*b«ef  theiBOorpcwBtioiiof  wwv^,c^  , 

'  and  AfrjfiuifdMeru :  Witli  regiRid  tatbe  cl«(imof  da«     — -^^ 
^«li%^»  ^Ai  tjiflii;  the  purauers  have  mot  cpndfficeiicled  ^^^  ^'^'^ ' 
'.jM'ju^rlhieg  whii^  caa  he  deearUe^  for  os^deinagQs.; 
'-arid  tods  :ihat  dMy  cannot  now  eompetmtly  ext694 
liAffTMiicteiDna  of  the* original  eraiplaint  fsp  as  to 
'  tauAiximiat  thefioe  of  L.flO  Scots^  stated  to  be  pro« 

*  iiMed  for  ^»  the  raU&eaiion  referred  to ;  acnd  aocor* 
*-riaigi)r  reftjuies*to  awiird  ihe  sdd  fine :  Finds  the  pur- 
t[fliiii»>fii*ttled  te^cpenses/ 

^fin*jihi  adtDcaticn  nt  the  defender's  instance,  the 
lAdaPrJnilny.  *  Fiids  evidence  that  the  suspender 
Vlbaflriffkilated^the  ^xelusive  privilege  of  the  cliargera 
^«iflkiifTrtilto  warrant  the  granting  of  an  interdict 
^ i^|^ns1»/<hiiii.t '  Finds  that  the  interdict  granted  , 
'-^asest  Jfimis  weH. founded  in  lawi  to  the  extent  of 

*  laUuhilmg  ^bim.  from  wteving^  within  the  royal 
Hiti|^(iof  QlasgDW,  ootton  ekth  for  sale  within  the 
btan^^qiiietiif  his  own  hands  or  by  the  employawit 
^tfeflienrndt  being  freemen<^weavers  of  that  burgfa, 
1)«Bd:fiNBii;  selling  within  the  said  burgh  eotton  cloth 
Vririiniea  widun  the  same,  by  himself  or  by  others  not 
njiUii|^lfireeiDen«wearers ;  and  to  that  extent  finds  the 
tOeiinxs^rdeidy  proceeded,and  decerns :  But  quoad  ultra 
^wispMkds  Ab  letters  simpUdter,  imd  decerns,  except 
HBtfrorfMfeC  to  expenses ;  and,  in  regard  toexpenses, 
iiAndsjfiiesliargers  entitled  to  them,  both  m  the  in« 
^>#BrioB  wurt  ami  in  &is  Conrt,  subject  to  modifica- 

if  vAotfa'pflrties^having  reclaimed  to  the  Ckmri^  it  wae-^ 

niPfmifedtaf  ihedf^  The  preparation  of 


WMin(%DC 


s«ry»  ««-ii  -Reaver  of  cotton'  clbtK  u^cb/  nb'abiiw^^tBMte  iif 
tfae  shitttie ;  but' the  pai>U<^laV  lAocfe  Bf  ^ei^to 
spkies' o7  maWfacttu-e/dna 'c^ 'ntdfl^^^Q^ 


.la  T!     a<WMt 


were  aitogeiOier  unjcnowft  at  d)9^<iii:tffiyM  t4#ff' 
it  would  be  contrary  to  the  jphti<^l«''i>f  tpleifi^Slttl' 
of  such  rights  as  are  in  que8tibb;'tb^ik^Miill^' 
raere'  {irlvilege  to  fix  entirely  neWtHad^fe^iJIiiy^iiW' 
ly  contemplated  by  the  oririnal  cnmters  i^fm^m^' 
poration,'  since  that  Ni^ouldf  U  ^miiiSt^-^WSit^ 
them  an  aWliite  motio]p6ty  oi'dik^m^Willbimf 
Tailors  <if'Perth  r.  the  Jtfaiitu^-dDd^-WK^^' 
iVs^rJIfar.  T947);  White  ».*ttdldtt  of  lQlH«toj^ 
Ndvl  1762  CJi^or,.  Id59) ;  6bodfiK^ow>  i^.^fiMilitf 

of  Stirling, '4(h  JxajhmfMbr:  im^H^Mum 

menofCanon^te  p.  Ca^eitl^m^^mhiM^ 
App.^BMrgh  Royal,  m.  Ift) ;  W^4^terttf  ^eBUpNl! 
]>inn,  S4thTeb.  1809.  -  THe  aHOioi^  df^^fli^ 
Freelahd  d.  The  Weavers  iitiSbis^w/cmmfi&lffti 
by  the  pursuers,  is'  taken  AWii]^  bf'iiie  HtllSiSlfiiSPil^ 
of  the  Weavers  of  Lanark  t.  Poi'fedcis  «iiri)tfi£ilk^ 
March  liso*  ritft)^.  Apj>.  Burgh  ftoyifi;'1ffe.^ifl!)'^"=' 
'  n.  But,  t^upposing  the  mabtlfiictiii^  df  iSOlMvB 
tell  within  the  pursuers*"  eidudive'prfvift^^^lfflllBi 
privilege  can  apply  (ualy  to  like  bperative^^r^H^lK 
to  the  manufacturer  who  employs  him.  TfMbe^Ui^iMil 
tiie  seal  of  cause  vr^s  gtasttlBi  wete  i^^MmdSSt^ 
^en  1  their  '  bulth* .  was  th^ii"  'Id6'iii4h<»^*,  Wtm 
custoniek'  were  the  intialiltadts  bf  iiS^W^k"^ 
empToyea  "Cheni  'to  miike  .'^1tie^"fb^  "tii^^H* 
u^:'l^ni  ^e  defendern^Mr  ^^^'h^^^S^m 
jinderstand  the  crafii.    His  eii&ployitiettt  is'dffieRn 


J 


|)l^^rC^,.^h^  ^tgircfefer,  ^^  waijpeir,  and  the  win-y^;;^. 
'^6nfeff^^f^^^y^^N  F€|averjMt  as  he^  does  ^eg^J^j^  ^ 

n^D^  ;yfp^^b^^Vii9(^^  market  a  JSnjshed  art^e^.  requir-'*^?^ 
'V^^tJfH  9/  ^^^  yariauB  trades^  with  not  one  of 
^li^H.4^  that  he  should  have  any  ^cquaih- 

tf^  J(f  tjbf^  pi(r8ii^i;8'  plea  be  good,  it  would  be  equal- 
l|jflflgfflffTy.|hflt  he  should  become  a  freeman  of  the  in- 
^iqwt^fpW  of.  dy^,  since  there  is  no  better  reason 
fgg^Jliy^  him  a  master  weaver  than  a  master  dyer 

aJl^i^flfiSW^^^  tbfmfore,  is,  not  whether  the  de- 
^^^\^(jpfl.to.e^t«r  with  the  craft,  but  whether 
i|]^nefj||fB^YApni  h^  employs  shall  be  only  such  aa 
]^  craft  Now»  it  seems  obvious,  that,  if 
^KK!P!¥?:t^^  their  trade  within  burgh  may  be. 

qgjj^l^  tO/eBtef  with  the  oorporation,  the  pursuers*' 
^Sg(^  j^'io.  enfomng  that  right  against  the  actual 
190^(1^011^2^  .th  privileges,  and  not  in  calling  for 
49iq^gfp9.{fH^  fine  from  the  party  who  emjploys  the^ 
Vra^f^!!^^  who  does.not,  and  cannot  be  supposed 
^i,|9iy^,  wh^  they  are  freemen  or  not,  or  whether 
i(i^ .^^.desine  of  .th«  con^oration  that  they  should 
eater  ^v|^h, them.  If  the  corporation. cannot  or  will 
IH${^e^)^9rce  wch  rights  as  they  may  possess,  and 
fj|^;t}ioSje  who  are  of  the  craft,  but  not  freemen,  to 
]f(ffrk;jyi^y  within  burgh,  as  if  they  were  freemen, 
Ij^jif^ye  Ithemselves  to  blame,  and  cannot  with  any 
WVBf^X'^^^P^^  pf  the  ^nployer  or  manufacturer. 
^/llfiK^uig  tp  the  pursuers*  plea,  any  one  who  employs 
Jl^jU^llpeKioaQ  to  weay^^  a.  piece  of  cloth  for  his  private 
VJ^jfidv^M  liaUe  $a  .prosecution  for  infringing  the 
^nl^llPi^.  ihe  crafU  Fi^lher,  .there. can  be:no  in- 
t^^ffltfe  with  the  rights  of  tl»e  corporation  by  the 


i€jii4i#iAifaj»i||ftMiHffflr  aft  iioodB  fim  rniiiiri  iMjIii  .■ni jri  h 

"^■T!!.     GwpWtOf  Perth  ••  K«lf  .iS»4,:<%Pf»Rs«^.ilfib 
»*»»^«p«%TJWr  i^iW,  G4.  and  Jra»e«/4%r,^^!;,Qpnii:, 

li^) ;  Wearers  of  Lanajck  «.  PortooM^  ^fSyphiLi^Qi  ^ 

Pleaded  for  the  panmem^L  Itis  fila^i  %Wf^! 
tcxmvof  tlirit  charters  of  ilicoIJfc»lKtio^v  ^^ 
trade  of  weaving  cloth,  or  the  wel^tw  49:9^^it|ii(#> 
protected,  aud  not  the  weaving  of  any  fiBrtip4wit|«(lD 
of  cloth.  This,  accocdinglx^  irq^  »h^  pppf^litii^'^^ 
cision  in  the  case  pf  Fredand  and  Othm<p^  i^l^4l9< 
corporation  of  Weavers  (tf  Glasgow,  £9tii  Jan*  1777i 
l^ifcr.  ld75H*«  caM  identiod  witk>ti»Trt6Mk^  ftas 
a  mistake  to  «Hq^  that  th0  aitthoHty  of  llife  do^ 
is  at  all  impaired  bf  thecaseof  the  We6MMd}M 
iirk»  cited  by  the  defender.  These  cases  aie  tMi^ 
different  In  the  former  case,  the  point  dedded^^vi^^ 
that  certain  operative  weavers  in  I^mark^iMlifis^. 
of  UieMcorporation^  were  entitled  to  "ww^^XiMff^ 
ffom  mima&Gtyrers  inOlasfow,  tha^ctolh  b^ia^ 
diatdy  rstatfiMNl  to  iSlMx  employees.  In  theiritara»i! 
tU^  question  oceuned  with  masttr  wwvws  ori(MiMi«u* 
ttUMs  {and  it  was  found  that  th^  weft'oot^MiMtt^ 
oMty  on^  th«  business  of  silk-weaving  witliiirlSffelfiii^ 
df  Glasgow,  without  entering  with  the  ixuxttpin^ 
of  weavers.  '    .„. 

It  It  is  absurd  to  say  that  the  mKanJ^td^a^l^fi^ 
emplicgfa  opcvative  weav«is  is  not  hfapaplf  a.i9fra%rj|> 
tli^4te«iio rxa  vhidk  the  irvvi jb HMd.latk* mU( 
vnm^  11m  lumdknftMoaB  who  wudci  iioi«i'l# 
a«maeeni]iii can ndvfer beie^dirtid'td  ««er irlb'tti' 
iiK»it*Mf<ti««.   ■  ...•.•....■•••;.  ..,  ■■' 


(ia^m^itihni^^i^ntilheh  e^eal  of  eatise  proHbhS^;  B^b^**  .. 

Mt^itbiy^-nperom^ho  neither  has  entered  iitk\i^^^'^ 
dilP^icb^tk)rittiott  iiiins^»'  nor  confines  his  employment  * 
to ftnembeM^itf  tilt  «r<fbftrir  ^Sak.  Him,  'Umivet,  in 
eMi^nte,  that  the  d^endet  hai  TSohted  the  pursuers*^ 
flM^Ml^S^  bj^sdBh^,  idtfiin  bnrgh,  gobdfii  inanhfac- 
tftAkl'bj/^Mth  wfehln  burgh  ;  and  it  could  be  of  ho 
cttiAM^^ite^idfbough'  the  goods  were  purchased  for 
d^ftamS^h,  4iit  the  pufdiasers  are  members  of  the  in- 
cot^(^tk&n»  and  eo^d  not^  therefore,  violate  its  privi- 
legla^^'a^lyfo^'  the  goods  to  any  purpose. 

«09e  Utulijim^  lObrfc-^iaie  Court,  by  joying  eflRactito 
*lt4liWiy^<>q»<^t»  iewldaiiiiilubte<lie.etel«8)r«privi. 
IflQf  jf  |^i99q9cp9iatim,  lexcfpt  as  to  some  port  trifling  aiti* 
^fk&iW^pL^  .able  (o  g^ve  us  eyi^ence  of  wbat.kinda  of.  cloth 
SW  tnmiifectured  originally  when  the  yuxuporation  got  its 
flfauofcajose?  I  cannot  adopt  the  defisnder^s  argument.  We 
tS^M^  mt^  "&«  ^^l^ers"  i^g^ts ;  but,  on  the  other  hand,' 
vVttfe^iiUt  ieaetfiled  to  narrow  it  hj  judaioal  constracfion.  The 
i|MMl  ^  ^ivlielhtt  AedefeiK^,  faldlough  net  t^etH  wiflk 
»BiBQi>IWHBfn^  ti<itkW-  ftd  <tei»y  Im  Ibe  llia&iiik^«n$  of  eoH 
^•■Lltollli..t]i  nwnldflfiiiff  ttiiftinmoii  unffimmi     Itfainpovible 

Agj||pi|t,iiwav#fwith  Vk  Bwn  bands.  He  has  a  ^rarfiflg  puk 
<am^  for  pi^anng  th§  yam,  which  he  afterwards  gives  out  to 
be  wove ;  and  when  the  web  b  finished,  it  is  brought  to  his 
warehouse,  and  he  pays  ibhe  operative  Ids  wages.  This  is  pot 
i^lfMe^im^^  to  Ins  being  a  mere  buyer  of  the  doth-^  iner- 
wlnt  *^ff  fi^Msb  tUn!  %t  WiWAI  he  ihdst  iteuM  t6  cfiffeha  m.c^n' 


^,^.,,^^;  Mdlbik^oFFtatetiris/Q^a^^  diftdooti 

.die  preaeat  It  is  iaq[K)68iUe  Abt  m  eblier  dpiaiea,  miA  (e  han^ 
been  thrown  out  in  the  case  of  Porteous,  as  to  the  propriety  of 


Mm         immmifsiwftwmm    mm 


..; .   .. :  ;   I      :•:  -    ;  lifl  JjjU  *  i  viu'wh-itai  grrii  lacisjjB 
.,  I  ';.  ' ,  .  .;;...:  h;u^»  ,oJf5TJi^  btn^ilus  ^SSIiad 

INNES  OP  COWIE   '  .M^bji'V].' 

agamst  aji>merjudg;mentqf&e  Omrt,  r^fiakg^ 
hUerdkt€^aiMtaMh<^  iheMmekmdt^mtad^ 


tlift  tmfll  ;f»id,  in  the  di^d|ajg|«/9Jf  i)(».9iid%>iff>Mit 


mam     oaanBLTLwrnBrntm         tm 


for  aale.^  Mr  Innes  of  Cowie  piresente^^  a^  b|U.  o/i^fl^  "^^^ '  > 
ffe&fiiM^l^d  iiil!^i%^^  against  this  measureVbn'wfficl^j^l^l^^ 
the  Lord  Ordinary  pronounced  the  following  deliver*^ 
9gfffg:^  12th.^|iteQ)lyr  1829,,  q?oi  8e<s.aiulnp«visr 
V>Vithin  faiii|iaeii^Ui|»v;  !iiieiMitime  gtunte^th^'i^OcMict 
^BtoUuved,  Bai^heintims0Bi: .  Afterwa:rd9,:6n  ad- 
▼itt^  the  Ull  with  the  answers  and  productions,  the 
IxM Ordinary,  ISth  November  1828»  refused  the  bill, 
and  recalled  the  interdict.  The  suspender  reclaimed 
agadnst  this  interlocutorf^iitliie  Lords,  18th  Decern* 
ber  1828,  adhered  thereto,  and  refused  the  note*  The 
anapender  entered  an  appeal  against  these  interlocu- 
Umts  of  the  Lord^^itd^iit^^  bf  the  ^flner-Honse,  of 
ISIh  November  and  18th  December  1828,  which  was 
reetfiM  ^Vhe^  House  of  Lords  on  thil  6^'  Mfirch 
1829f  and  duly  intimated  and  served  upon  the  re* 
spondent  ^^   '     '     '    '    .     -f  ^ 

The  respondent  afterwards  again  advertised  the 
lands  to  be  sold  on  ^e  l6tb  of  Apth:  -  The  suspender 
presented  a  new  bill  of  suspension  and  interdict  against 
t^Wmikte  on  the  Mtth  April,  the^af  befb^  th^it^ 
feMMittl^- -Tllis  MR  wte^app6idt«d  ta^'aihfiMi^d ; 
^&^«b§^^IiOAl  Ordinary  afferwturds  ordered  iM  biM 
iMmhsWbra  tb  be  printed,  and  <6Dlr  the  caiisifeHo 

The  suspender  jpi!^a£fei2 — ^That  this  was  an  attempt 
by  the  respondent  to  carry  a  decree  into  execution 
l^4iliP8Wnimthority,  inthefaee  of  an  appeal, ^d^ih 
imBSgmf^  of  the  Maiding  order  of  ilie  House  of  tMAH, 
IHB  Ai^]41'l'/0»,  tritfch  Mvlered'lltfrt,  after  serH^  k 
iSk  tip^fi«m"M^  ju  any  cotiit'itf  Hblfa 

iM'^liUh^'dea-e^  oh^'itdt  W  Be "VaMl^ fntU'^^t 
cution  by  any  process  whatsoever.      X^  ^ 


aee^i  Hgfiinst  which  th^e  'was  a^/ 


former  hill  had  gone  out  in  th^.lt^^faw>^(f^^ 

ai7«alh««tf  fton,  V  affiiMti^^ 
iHkat,  in  tiiMe  cimmMuMt,  #fitf«i9»<iMii^hiit4br 
execntioxi,  {fending  iB^ppesl,WBBumwmm^iwitM^ 
he  inept;  hedinse,  in  pdtit  of  ftjHyteAltf iwf >» 
cree  of  the  Court  for  hfm  to  cdi^ititS'^^WilKak^ 
it  yrw  not  neceasary  for  him  to.  have  t^V'iqil^ 
.of  .tte  Oart  to  enaUe.  him  to.  /sjLj^ue^  |fij» 
tfonfinwi  upon  him  b]r  thq  toist-deqd^/.^^O^ 
quflMe  of  auBtainiag  the  pla^irf.  th^ffif^KiwIffi/fSf 
te^to  lenable  eirerjr  wnptndmi  >  to  itiy  t|pt  iiiiitirtiq  of 
ihemost  sumtnarjr  diHgraoa  fori7Mti^qii.ttejM(t 
firivoldus  grounds;  hy  merely  etrtbring  §miafpaA'^  i}f^ 

SnWCbicr;  passed  the  bill,  and  granted 'Aifr  filial 

icUc^  in  the  meantime,  without  ju^judice  to  1^4  COJI^ 

,^da9t  applying  to  the  Couirt  by  petition  fin^'i^^ 

txeotttiqii of  tfa^ ibrm^  ji|dgment»  pendipgi^pMl^l.* 

.^vtecM  «f  this  oi^Kft  I  am  v4^  «ilijfifi^  lliptt^'iraii;!!^;^^ 
torteiay iaa  Biatter mth  which Fe  haye  ^ ^Wf^f^ift^ 
>Aoii]diefitiBtlu»interdiGt.    Theri^tof  ^^^^mb^^^ 
of  the  acd^  s  and  tfai»  Coprt  has  no  <^np8r^  i!i^jA^j^M|f- 
iqatteea  of  tha  use  or  abuse  of  it*    I  c^n  have  jio  i^^A^^^ 
irtiat  pemeb  daily  before  oar  eyee,  that  parties  freqn^i^;  jf^ 
Mill  j^srvarft  Ais  rif^t,  to  the  great  and  imftiOk^yi^ 
thar  advwMsiks;  but  it  ianot  lbs  tfiis  Canrt  to  ^fj^^^)^ 
'riady.:  Tharjroperi  ap^  iwatti^tioayl.  retydy , |y  tii^.g 

«itKn»><tln-tHldO(ljb>te4.iKir!«r.V;i%.^ 


}     4 


1  jli.tbQ;9r^iQai7^  W9j9  aad^^viiig  him  a  decree  fiir      ^^-^  ' 
t ;  iiu[teai  of  jJlowing  wch  «umfl  lu  are  ia  gentftiy^^^yJT; . 
ly  inadequate  to  relieve  him  from  tiie  expoiditiue  io  wiiMi 
i  j^  put  by  the'appeaL  -  '  *. 

irffeiiMa<MibaplgUi|qr^  1jlf« 
hi<>ai1ijihiV>»rt<ir  mAiidlimd  to  Ao  jwdgvo^nt  pf  the  Lord 
4lriiWMai;^f  undyi  hqi^^prei;.  w^foiinded  our  ^^ent  may 
^l^.^ff^l^^idcr  b^.>iMi  undoubted  right  to  appeal  against 
^^^^Pl^^o^rtififat^ofrefi^  out  cannot  deprive 
m  ol  that  Jriglit ;  and  we  should  he  fljring  in  the  fade  of  the 
"^  '^  :  o)4er  of  the  ISoiiae  of  Lords  were  we  to  suAr  tbe 
&ttop»>eeed.  Ha  itfay  <^1^  bf  pMttita  fi«  ^niiitei 
jiSttW&tAcadelf^lrinbtiottligedtoiisidiecoa^  . 

)»MrtlMbill»  wdrgirat.thst  «^^  is  now  m^. 

Hj  ofmqiMf^hmf^m^*^^  thApriiiaq^le  whioh 

Ike  rospondent  eomlmts-^iid,  as  I  think,  suooessfuUy  eombats— 
ifK)tM9  VitWif  to.  ^.bUl  I  agree  with  him, , tha^be  did  not 
Iffgf^,  9j0g^  decree  or  warrant  of  this  Court  to  exercise  his 
M^^  of  sale ;  and  that,  but  for  this  new  application  for  an  iii- 
ui^c{,  he  would  probably  have  been  entitldd  to  do  so  when 
dwrV^Aiilcate  of  refosal  oftheltemerbai  wasifanad^aiitwitii. 
4tttffi|j^  the  ai^peal.  The  prindidd  upon  whioli  we . 
i&^,U[  Wfaiiih,  lihink,  the  presait  appficataoii  hf  am ii 

[  be  gnmted,  is  this  :'^That  there  is  hes»  a  fis  pmdmu. 
ier  dilutes  theright  of  the  respoiMtent  tosell;  tmd 
;  abiH  of  suflpeufflOQ  to  pr^ent  bim  frmn  doingso. 
)[d6^tit,  we  have  found  him  m  the  wvong ;  but  he  was  eaOM 
^*^&ii»"ttn  appeal  against  oar  judgment,  and  iie  hasidotoias. 
tt"^  iil|it  hecedtary  for  ns  to  enter  into  tbe  qneBtien^  wheHnr 
tt^Jtite^b^^  might  not  hitve  gttoe  on  and  seUt  •  tha  estate  4l^ 
%f  |(^  ^^»rm<^  judgment  wa^  pnmouneedi  nlMridiitaJMlii^lkB 
^^-^'^Ifi^ji^  ha  mi^  and  WVild^lmM  .hmm\^ 

[iftfdo  so.     Bht  now"  tim  stt^te^  hm  mmm  SanrmA 
b[  i^  ^^  bill  of  sttsffentoioii,  and  an  appUsfllioft  <ftr 
^  g^^^  on  the  ^epeiiiii%  lipM  a^^ 


'<yiii 


1QS8  9i|q||f^^  )|o.^l 


'aiidlliaiQb  vaiitiop  k.  Wk0^ 

lannv'lttaai.^^^  ^t^  ^^  gronnf-    Sappf^^^  \ 

•~—      merly^  vhan  it  waa  eonpetttit  fv  ^jurfy  Wliriig^Qr  ja4|- 

^!||^yj^^  mentB  under  review  a  seoondtitte^  by  a  wriajming  pelitiw,  i 
appears  to  me  that  tiie  parties  are  v^  mudi  in  ^  uami^ 
toation  as  if  we  had  prononnoed  a  fint  interioeutor  nSm% 
die  ibrmer  1»U  of  euqpenrioo,  and  the  aoapender  had  fiiiuirt 
a  reclaiming  petition  agaiAit  it,  whidi  we  had  oritted  l»li 
answered.  I^  in  that  case,  afkcrAepethioii  had  been  oidtfriti 
be  answered,  bat  many  months  befereiti 
for  advising,  the  reqpondent  had  advertised  the  ] 
diate  sale,  I  think  the  suspender  would  have  beefi  ^^^^^ 
apply  for  an  interdict  in  the  meantime  to  prevent  tblaili 
firom  being  sold,  until  we  had  deeided  the  question  npoa  bit 
former  biU,  although  our  judgment  in  tiie  meantime  rtool 
againsthim.  The  prindph is.  Pendente Uie  nit  wmowmim ; 
and  on  that  ground,  I  think  we  are  bettnd,  ui«tl«  ennfetf 
our  eqnitaUe  jnrisdietion,  to  interfora  to  poas  tUs  UB  ef  m^ 
pttision,  and  to  grant  the  iateriifittiU  thofbuasnrJUib 
shall  have  decided  the  questimion  tiiefonofer  hill*  . 

Lord  CflefUee.'^The  opinions  of  your  Lorddup^  hm  d- 
ready  decided  this  caas  in  fiivour  of  tiie  suflpender,  aad  flm»> 
fore  I  would  ratiier  decline  ezpresnng  any  very  decided  <opM 
OB  the  subject ;  but  I  confess  I  entertain  some  douk'  tf  Ae 
competency  of  this  Court  interfiering  by  interdict  to  utot^ 
tin  respondent  m  his  proceedings.  I  ahvays  parooeeltiyMi  fla 
MpposiitioB  timt  the  ceitiicate  of  refusal  of  tike  ftnerUl  * 
issued,  and  tiiat  nottkii^  more  wap  reqfuisite  in  otdior  ts  nvlh 
the  respondent  to  proiceed  with  the  sale  as  if  the  fimaiiB 
had  been  finally  refused.  If  no  certificate  of  refosal  taAJf 
issued,  then  probably  it  might  be  very  true  that  the  dcpm^y 
of  theappedmigfatbe  a  good  reason  for  this  Court  ibpnti- 
bit  tiie  deik  from  issuing  tiie  certificate  till  tile  ^pjpdJWai^ 
eiled.  But  holdhig  tiiat  the  certificate  w»  issued,  idi^ 
no  forther  warrant  of  Court  was  neeeseary  to  enatia  iMH^ 
spandent  to  ^Nreoeedwith  thesale^  he  was  then  nmA  ift  Ai 
eilnntioB  of  a  patty  having  an  e]Mai^led'  deocee;  aad  t'daik 
it  ratlMr  a  dangerous  pffindpk  to  hM  that  thn^nersd^!^ 
.df9>«e  of  an  appcd  tan  make  it  ebmpetimt  for  *^h.^cfft  ^ 
prevent  tiie  execution  of  an  extracted  deesae. 


•hbtOBa  odt  nl  i-K-f^Y 'if  c-.,    '■"■    -  -  \*  •:■.•'■  i;n  n*  >.v.-'\'ii-' 

.^ttim  Till  iif»iii;i  ^'^  *..,..  .^*.     ..      •, 

bixtfe  smUnnosvx  .,ij.t  Ct'AW)  RUSSELL  •:..♦'/ 

ih<ni£^hffva^S^^SlMt8  afi  las^igncttion^  conceived 
Vi«foo^^?ie  (erm^j  to  a  security  for  a  specified  jiehL 
^^^iflfh^^^piity  retain  ihe  suhject  till  payment^ 
h'M  w^^)^  mhsequenily  contracted hy  the  cedent*.,    . 

siff  ttfi|[;£lHl  ^.  Breadatbane  baiFiiig  ngf^ak  to^  amqrt  Mb 
^lK^<mrl8r  Il.lOOe  and  the  other  for  LvlKM^^Ibfllle 
<'^iHBi«hWlnfli6h  of  MrCampbeintS^  librdisHipr^'g^n!^^ 
iJ^aB'Bfttf^ifa^hffa';  the'  latter  propbsed,  is  S-fiiierearity 
'WAfife^f'^tfSe'acc^ep  to  assign  his  intcresf  in 

'*  i|te,,Sii'te  Company  to  his  Lordship,  wHo  >vas 
J^rafcf^pther  partner  of  this  concern,  •  .  -^  .  - 
it:it4fi£®WM?^y#,  in  1818,  Mi'  Campbell,  up^nythcf  ipc- 
'<|Bti^.|^  t c^ilt^ Ko^  causes ^dcqa^MeBalJ^Wi^ a^- 
viigiieQl'MdvMim^grQdf  to  liSid'&efMMbanirt litelihHIfe 
'Wriathrt6t^^«)^i4<-itadt^  4^9^  b^ft  pfoiit^cifilMtfte 
'4MMdle»e<An))ai}^.  ^-•-''-  ^"  ''^••  -»^<?  «^  '  *-^^-^  ^i'  «  ^-^-^  ^' 
•'  «»  <h*'lJtHi*  ^Rrirtf^EbiW  ^eAMfcltttf «xfthiWtf We 
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iff  June  i8»^o^{gg  bidb-boBd,  iQKm  tha^Mttiift^  4uit.ihW» 
^R^^^^    8igQation^w«sgMotedtDBMb7tlle8rftt 

in,  truflt  onlyf  BfA  for  secofitjr  and  rttief  ttf  lUe  «f  tV' 
bills,'  being  thoee  mentioned  above,  ^  andiAiliiviirtadl 

the  aaid  John  Casq^U^  but  iaoetptat  the  auit'^ 

kis  accommodation  merely,  aiid«al80  Ihv  Wk  <ii^^ 

same  te^orand  coatentfr^hen  theaanitttee<rtni*wty 

and  it  is  therefore  reaaimabl&aaAplti^lEM  IdMMAf 

grant  these  presents  in  matmer  under  vdtten:  Slple- 

fore,  I  do  hereby  declare,  that  the  eoBvc^puncddboM' 

mentioned  was  granted  to  me  by  tho  «M  ^tBt 

Campbell  in  trust  only>  and  lor  mf  «eIifC^4Bil  H^ 

dramity  of  th^  said  wnttymry  ttgnymafr^ttrf^ 

under  by  aae  on  aeo^iuit  of  Ae  arid  JoUn  OMMyld>; 

and  whenever  the  said  Johft  C^aaapbeUz/oriillMlilB 

shall  relieve  me  of  payment  of  llio  bilkiitoi^dlll- 

tioned,  if  the  same  shall  be  yAwab^'^icbauSimi  ^ 

of  payment  of  all  other  faOls  renewed  ai'tfftiMM 

which  I  have  accepted,  or  which  I  may^^ttetJMr 

accept,  without  value,  or  on  his  aeeount  atoftftrfis 

accommodation  merdy,  and  of  aD  daim^,  intttcM^ 

and  expense,  which  I  may  have  been  pn£t^bfi»** 

gaod.to  the  said  hills  or  cautionary  eUgageiMM^ 

whenever  I  shall  recover  payment  of  the  ^mtHok 

him,  and  of  idl  charges  mi,  ezpenaea  tecuHtfttt^W- 

lation  to  the  premises  in.  any  manner  of  WiqTf  h^ 

said  John  Earl  of  Breadalbane,  do  her^  bUi  ift 

oblige  me,  my  heirs  and  successors  whOi60oeM/#' 

4MI  the  expose  of  the  said  John  Campbell,  W  lA 

foresaids,  to  denude  of  the  foresaid  trvst-convq^ii^ 

and  to  retiaeess  the  said  John  Campbell  and  Ms  ft^ 

^  saids  in  their  own  right  and  place  of  the  premises.' 

Tha  bitt  for  L.1000  was  leltnd  bf  WtOm^ 

itbecaaedoe;  but^dMM wwe aevwal leieMb 


jmptlBuMia^^aiid  #»  nftxmnads  taken  up  by  LordJ^^^Bmd. 

mMlhtclSaBmhm^ik%.b^  Was  gnmted/Btr^;^^^ 

CtolDiiMi  iiiTliit*^^nawter  of  MBider  fo ^ Lord  Bread- ^<M*rifpA. 
4liiiito  WBa  dne<  abataiGef  of  L.540o;  whfeh;  at  tlhe 
BttialFvii£?]m5baiikrttpf^r  h^  U}h.l%SOO, 

.^DffSbrlisa:  banioiqptqr.  Ml?  GampheXL  hatfng  ex^- 
eiiMi!il^olvt]atfdnd'&r>boiiiKrf  of^^l^  crediiors,  the 
tniMel^Medrair^^etian  of  redsetion  anddedanitor 
agiiiM  liMdiBraadalifaBilcv  coaeludiiig'for  reduetiofi  of 
^ktmiigmiAmm  MgcI  ^  oratleastit  ought  and  eh«iild 
MMbApad;  >tkat  Uie.  same,  if-granted  ftv  any  value 
'RirlMMMr  wtts  .gfflfuted  in  trwt  and  Beeaxhy  only, 
'*Mdt1»;(«'limit4d;:eKteiltt  inadequate  and  infttioffo 
'  fO»  xwfeMd  irurinlna  of  the  rabjeeto  conveyed,  and 
'  .tmi^i  ftod  elKHdd  be  veduced  and'  deokned' void  and 
'  iAlM^«a>.afiMrenid»  at  least  to  all  further  extent/ 

^.SK^ipweeodhiga  whidi  had  raferenee  ta  the  f«flr- 
Ip^•i6;9lleluiion  of  the  sammone>  (vide  Foe.  CM.  8d 
J%(Tl9S7^>Na  107)t  resulted  in  the  following  in- 
tipiq^qukor  of  the  Court  >^^  Repel  the  reasens  of 

*  n4j9ctioa»  esrept  in  so  far  ag  it  is  alleged  that  tbM^ 

*  ^BflpinjWW  brought  under  challenge  was  granted  ih 
'  4imt  iM9d  sacurity  aoly,  and  to  a  limited  extent : 
'  fl^t^fae  tbe  Lord  Ordinary  to  hear  parties  farther 
^ J9^U^  all^^ation,  aaddo  ashe  shall  see  cause;  Urt, 
'  4pW^  idiMr  assoilaie  the*  defender  from  the  recea- 
'  .4Wr  eimelusions  of  the  libel.' 

.4l^lH)id  Ordinary  having  osderad 


lfl3l?^puisiW|ife4Mfel^If  the)HmiUtioa  of  the  to- 
cwity  4o  the  idefenA^r's  mttsf  af  his  two  asMptaaeefc 
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MJ^^»tm.  had  been  dedared  t^  gremie'ofthS  asMgtiatioii;  ictrt^- 
Eu»Kn«r  lyhe  wottld  not  have  been  e&tttleA  to  retain  pOBti^ 
Bjri^Bw**  won  in  relief  of  any  aepattte  fleht  dtte  to  himb^ttfe 

cedent,  especiidly  in  a  question  with  l^e  creditors  tf 

SSISIir**^  ttie  iatter.   But  it  makee  no  difference  that  this  ^oall. 

Bankrupt.      fication,  which  formed  pars  contrattus  in  the  m^ 

constitution  of  the  security,  is  contained  in  a  separite 

instrument.     It  is  sufficient  that  tlie  defender  itins 

declares,  that  the  right  truly  granted  altdatioepKii 

was  a  <^alified  right,  applicable  only  to  a  specific 

debt.    Mere  possession  is  not  enough  to  cdnstifiite  a 

lien  or  right  of  retention,    lliere  can  be  no  coasHts- 

tion  of  such  a  right,  without  either  express  paction, 

ot  the  implication  of  law.    But,  in  the  pi^esent'caset 

there  is  na  room  for  implication,  the  defender^  cUffl 

being  excluded  by  express  agreement  between -the 

parties.    There  are,  indeed,  eren  stronger  reasonribr 

giving  effect  to  a  back-bond,  such  as  the  present,  Aan 

if  the  qualification  were  contained  in  the  rdtfire 

conveyance.     In  the  latter  case,  the  public  see  tMets- 

signee  in  possession  without  knowing  tfaecmiAfiofl 

of  bis  right.    But  when  a  back-bond  is  granted,  it  le- 

mains  in  the  possession  of  the  debtcnr,  who  can  eddM 

it  as  a  source  of  credit,  and  fairly  induce  third  parties 

to  believe  that  the  possession  of  the  creditar  is  ia 

terms  of  it  alone. 

The  cases  founded  on  by  the  defender  do  ttot  ap- 
ply. In  that  of  Brough  t;.  JolUe,  the  party  ^ 
claimed  retention  held  an  absolute  title,  and  bad  gttnt- 
ed  no  back^^bond.  The  question  involved  in  Ae*i» 
of  Riddel  i^.  Creditors  of  Niblie,  did  not  relate  to  (he 
extent  of  the  reversionai^  right,  as  created  by^ 
back-bond  (for  that  expresriy  comprehended  sute- 
quent  debts)  but  to  the  l^^ty  of  creating  in  «(A  a 
manner  an  heritable  security  for  future  advaoeei^ 


7%ie  case  of  Maitiaod  v,  CodcareU  aad  Comp^ngrdci-^J^une^^M. 
P^odedi  in  a  great  moasure,  upon  the  state  of  acco]gint6  j^^^^  ^ 
)between  the  parties^  it  being  alleged,  that  the  price  E»i«>fB*e^. 
pf  tha  estate^  to  which  the  security  uqquestionably  .ap-  •      ' 
plied,  had  never  been  repaid ;  and,  besides,  thi^quea-  ^^^^^^ 
tipn  was  isaiti^riaUy  affected  by  the  terms  of  the  hack-  Bankn^ 
Jffosiy^  which  were  very  different  frptn  those  of  the  bond 
,UiiqufS8tion;  for  the  former  obliged  the  granters  to 
.{^i^mde  oi»ly  upon  being  reimbursed  of  *  the  whole  sums 
*  advanced,  and  hereafter  to  be  advanced  by  us  in  pay- 
./  meat  of  the  said  price,  or  otherwise  on  account,  or  in 
* ;  consequence  of,  the  said  purchase.' 
•« « 

.,  ,^  .pleaded  by  the  defender — ^It  has  been  repeatedly 
.a^j^dged,  with  respect  both  to  heritable  and  moveable 
^g^t9,;Rlid  is  now  a  settled  point,  that  where  a  con- 
.j/fejffffife  is  in  terms  absolute^  and  a  back-bond  granted 
,,.l^  the.dispoueeor  creditor,  binding  him  to  denude,. 
.  .iQKm,  receiving  payment  of  a  specified  debt,  the  sub- 
ject 0iay  be  retained,  not  only  tiU  that  debt  be  paid, 
r.  but  all  additional  advances  made  by  him  to  the  debtor. ' 

|q  cases  of  this  description,  the  right  of  reversion,  be- 
r;4nS'<^  meKJus  crediti  or  personal  right,  cannot  be  eh- 
.  jf^m^  against  the  exjacie  absolute  right  of  property 
.  rested  in  the  creditor,  while  he  has  farther  claims 

against  the  debtor  which  remain  undischarged  ;  Rid* 

.  ,dei  V.  Creditors  of  Niblie,  16th  Feb.  1782  (Mor. 

,  ';U54).;  Brough's  Creditors  r.  JoUie,  26th  Nov.  179S 

.  *  ('M^'.  ^^);   Dougal's  Creditors  competing,  11th 

.^JliQetI79A,  BeHs  Co^^^and  Fm.  Coll.;  Dougalt?. 

.  jO^rdon,  17th  Nov.  1795  (Mar.  851) ;  Rob's  Trustee 

.xp.  Raebum,  7th  June  1808  (Mor.  App.  Compensa- 

.,tion.  No.  5) ;  Maitland  r,  Cockerell  and  others  20d 

Nov.  1827 ;  Ersk  w.  4,  20 ;  Belts  Coin.  I  5SS. 

The  Lord  Ordinary  *  Finds  that  the  defender  has 


1M4 


D&smf^f^'^'Vfm>'^    mis^ 


Cm 

Bmknft, 


"^'^^^y-'*  tigfaf  td  retain  po8W8rii6ii'9r«fe«a«>)kf«il«lttlK! 

4  dou^rn  Ubelled,  luittt  all  tJie  >fl<l)te  liiiw  t(»^tife  5tP 

Mr  John  Campbell,  and  <xlntr»^  afteirite  dli^tf! 

'  the  agsignatiou  of  the  said  share,  ghall.be  paid;  «^ 

'  soilzies  the  defender  from,  the  dedaratocy  J^lH^i^ 

*  sions  of  the  libel,  and  decerns  :   Finds  him  entiUed 
'  to  expenses  since  the  last  wmit  fipom  tfte  ^Qe(PMi,^• 

*  vision/ 
The  reasons  of  the  iatferlocuter  his  dLo^flMy  iMtiil 

in  the  following  note.  '^     A"^^> 

*  The  Lord  Ordinary  conceives  that  it  is  not'  p^bb9i^!Jd 
vievthis  aB  a  right  in  ssciuily,  liniitedbyitsoirnBatiireyaiJ 
incapable  to  afford  a  title  of  right  to  more  Aaa  is  eoffidflit 
for  payment  of  the  debt  secured.  In  this  case  the  awignatian 
is  not  limited.  It  warrants  entire  posBession  of  the  share  is 
the  concern,  and  that  dmply  and  abeolutdy.  And,  aooordiiig- 
ly,  the  back-bond  binds  the  defender  to  recover  and  aoeomit 
for  the  profits.  It  does  not  seem  to  the  Lori  Qrliaaiy 
possible,  without  contradicting'  the  principte  established  bf 
a  series  of  deoisions,  to  find  that'  the  defender  is  bosad  to 
ooavey  and  account  without  notioe  of  the  debt- 
incurred  to  him  by  Mr  Campbell,' 


The  pursuer  having  reclaim^d^^ 

The  Lord  JusHo^lerk  said— That  unless  a  distiiiGtiaa 
could  be  made  out  to  bis  satudSaction  between  this  and  4i#i^j 
founded  on  by  the  defender,  he  could  not  consent  to^.f> 
alteration  of  this  interlocutor.  According  to  these  decuKM 
and  particularly  that  of  Maidand  v.  Cockerell,  it  is  estaUoU 
in  the  clearest  mamier,  that  the  defender  was  entitled  to  act 
upon  this  security  in  reference  to  tiie  debts  subseqaAid^M^ 
tracted  by  MrCampbdl,  «sd  to  rsCahi  it^^hsvaarUto'; 
nJfkiA.  Although  his  LonUiip  emidofi  il^MVff^'^ 
apart  fmm  these  auth^nHies,  wbb  not  unattended  witj^  4i%|<£ 
ty,  he  .414  aof  %!  ^insslf  entitled  to  gpve  a  wstr^.^wg^ 
in.lhisicase.  .    ., 

XfOfd  Glenl^  cpnciwyed,        *.  ^  "V'  ^  **  "'  .  ^ 

IfOrd  Pitmiliy  was  aLso  of  "opinion '  tliat  l^is  case  <ral  wW 


iX"! 


c^  l^'OaiHrfi^  A^i^ifl^         might  indeed  be  ^^^^^j^^^^^^^l^ 
h||Mf|4i|i^  ^  him  to  settle  the  |>oiiit.    But £^Sl«^fivei4.  i 

fbr^uist^case,  hpwev^,  he  would  have  had  veiy  considierable*^****®' 
doSbty  oiimsideniig  that  the  question  \ras  not  with  a  third  party,  Con^pmimLa. 
bdi^Detir^  t&e  cre^tofs  of  the  cedent  and  original  aABienee.   ^^^^^mum. 

u^  CbUrt,  fherefbre,  refused  the  reclaiming  note. 

DllM^M4JB6!kiMie^  briattsrj.        For  the  pursaer,  S(jI.  den- 
(Hope)  Keay.     Vans  baihwmyW.  S.  Agent       For  the 
df^lB4^9 .  Jf^if^'^         Henry  Davideon^  W.  S.  Agient. 
>  /  •  oierJc* 

uo»::-r  '     • 


t;':j''» 


,.  ;  SECOND  DIVISION. 

.t  ..<    . . 
4ilia  €SLW.  80  JifW  1889. 


DENHAM 

MOFFAT. 

nK)iS»n3.^UBi8DiCTioN^j4dm^       cm  ^  gnmnd 
"ifwmt  of  legal  citaihn  is  incompetent  whtre  ^M 

,,  offence  has  not  been  pleaded  in  limine. 

r-    o.-  - 

DBMHiOit  on  the  18th  January  1S3A,  presented  a 
pelifioa  to  the  Magistrates  of  Edinbiurgh  against  McH 
&t;'<ke£dii  designed  carrier  between  Gaunmnir  ani 
EXBiAnlrgh,  tiompl^ing  of  his  reftisal  to  convef  <« 
p^l  htm:  ttlit  dtjr  to  a  certain  piece  in  his  Uneof 
load ;  and  conduding  that  he  should  be  fined  &  the 
s«m  pf,Ii40  in  name  of  damages  aiid  expenses.  ,  The 


J046  DECiBKWB  OF  ^»B'         N%.  ISA; 

^^^^?J2*  magistrates,  of  the  sarafe  date^  aft^tkd  the-deCEiiflA 
Denham  p.  .  to  be  sutnthotted,  and  to  lodge  atn^wers.  AaxaiBSm^tf, 
Mo^t^  the  ofBcer-s  execution  h&te . that,  npbn  the^  day  fiAoi^ 
Proceu.  ing  the  date  of  thfe  application,  be  left  a  copy  of  tiie 
juritdicdoTL    j^^fii^^  and  deliverance  therein  \rith  a  servant,  •  with- 

*  in  the  quarters  of  the  saiid  'David  Moffat  when  In 

*  Edinburgh/  ... 

Upon  the  4th  of  February ' following,*  *  thebaifies, 

*  in  respect  that  tl^. present  is  a  penihl  aetion^  and 
-  that  jt  is  not  alleged  that  the  defender  ^lias  a  do- 
^  micile  in  this  city,  <  before  furtbiM*  procedure,  aji- 
'  point  the  same  to  be  served  upon  him  piersonUy'; 

*  and  appoint  the  case  to  be  laid  before  the  proccEni- 
^  tor-fiscal  of  court  foi^  his  consideration  and 
^  course.* 

Upon  the  11th  of  February,  a  second  citation 
executed  against  the  defender  personally,  in  virtue  of 
tlie  order  of  service  of  the  28th  of  tfanuary,  by  flerv-^ 
ing  him  with  a  copy  of  a  petition  conceived  in  4ke 
same  terms  as  those  of  the  original  application^  bat 
apparently  proceeding  at  l^e  joint  instance  of  Denihira 
and  the  procurator-fiscal.  But  it  afterwards  appeared 
that  the  second  petition  bore  the-  concurrence  merely 
of  the  procurator-fiscal,  and  that  the  date  of  this  cour 
currence  was  the  18th  of  February,  being  two  days 
after  the  second  citation.  Answers  were'  loaned'  on 
Ihe  l^h  of  February  for  Moffat,  stating  that,  a^lie 
%ad  confessedly  no  domicile  in  Edinburgh,  and  had  a 
fixed  place  of  residence  elsewhere,  he  was  not  subject 
to  the  jurisdiction  of  the  magistrates ;  and,  wcomKy, 
that  he  was  n6t  a  public  carrier,  but  the  hired  serrant 
of' Sir  Thomas  Gibson  Garmichael,  and  chiefly  em* 
ployed  by  him  in  convcf)dng  goods  from  Edinbui^  to 
his  mandon-lkottse  of  Castkcraig.  But  no  objectim 
was  stated  as  to  the  irregularity  of  the  citation.  The 
pui^uer  has  insisted  that  the  defender,  was  ^  pulh 


4j*»TiPitfpd  *«^as  jpep^iY^  a»d  booked  by  his  (dejpkiDenhami 

aiiA;  tbetfifpre,  fiftlgjeict  to  the  magistrateB*  jurisdic-»^°^^^ 

ti^f\Xi^y  *  allowed  the  pursuer  a  proof  of  the  facta /^rooMt. 

*  0i\^gei;hf  him,  apd  to  the  defender  a  conjunct  pro-'^"*^''*'*^**^'^    • 

'.;^a.ti^/  '  The  defen4er,  conceiving  that  this  interlo-* 

cutor  narrowed  his  defence,  brought  it  under  review 

QtSj^  )>ailie8 ;  but  they  adhered  to  theif  interlocutor, 

sS^^D^y;  refused  an  application  for  leave  to  advo^ 

C849  ^;OA.tIie.  mode  of  proof.' 

.  ^,Th^t4f|e;ad^7  however^  without  leave  of  the  magjs-r 

^IflSy  brought  the  cause  upder  review  by  advocation, 

UH^oitiUQing  that  he  was  not  subject  to  the  jurisdic- 

tioa  of  the  ni^gistrates-^-that  the.  whole  proceediqgs 

iv'ere  grossly  irregular  and,  incompetent,  inasmuch  99 

Tm  Bever  w^as  legally  cited  on  either  petition,  and  that 

^^:.pr^f  allowed  by  the  magistrates  unwarrantably 

e^i^j^fji  the  defender  from  proving  his  defence  of 

WMatiTof4w?8dict^on. 

^.j^^eL^rd;  Ordinary  pronounced  the  follQwing  in- 

iMloff^rXklst  May  1829)*—'  Finds  that,  as  the 

^.^efifOfisLmt  was  at  the  instance  of  the  private  indivi- 

f,  dual,  as  well  as  with  concourse  of  the  procurator* 

f.fificaU  and  aathe  magistrates,  by  their  deli  veranqe, 

^  ^dei:>^  it  to  be  served  on  the  advocator  personally, 

f.^n^Biso  to  be  laid  before  the  procuratpr-Qsc^},  that 

^.f^.mjg^t  concur  if  he  chose,  thesel^y  inferring  that 

\  fjk^  cpmpl^int  might  be  searved  on  the  advocator,  and 

^  that  the  procurator-fiscal  might  afterwards  concur ; 

^.SM4  that  it  was  served  on  the .  advocator  personally 

^  ,00.  the  11th  of  February,  although  the  omcourse  of 

'^  the  procurator-fiscal  is  dated  18th  February  1824 ; 

•  aa  also,  in  respect  that  the  aet  of  Parliament  50  Geo.' 

'  III.  c  112,  does  not  aiithbrise  an  advocation  on  ac- 

f  count  of  ^n  error  of  this.fiort,  even  if  an  error  there 

f  should  \ie,  ,until  after  final  decj-eerr-repels  the  preli- 


IMS         ImmK!aB^pmm^    amw 


Moftt^   J  r  .g  j^i,Hc  carrifer,  the  ih«^«hi«tt^*«B«ft*f^ 
.'^  jmisdictlon  ovei:  lutti  ViiM^'etf^^ 
'  ^  of  ^ia  DQt  fulfilling  a  coniracf  WhiiiS!  ^Vj^ 

*  JQ  ^dlnburgb  to  csuriy  goods ;  orro^oii^^jfi^iii 
\Mcs^  of:  bis  nefusing,  without  joA  ismf^^  to  Ju^ 
^  gooda  offi^ed-loifaim  tobeeairri^loai^  plaoea;^ 
<-in tteboimds of  ^e  ofdfaiaiy ^dbMIbM^ 
^  nesd  86  a  carrier :  FifiddlilcewiselliM^  6veo  fi^fli- 
Mug  tKe  advocator  not  t6  bi^  a  piiliffi^  %(fti6l«Maily 
'  a  private  carrier/  stiH  the  mv^iOmx^i/^i^^^fam 

*  tantracius^  a  jurisdiction  oVet  liito  ^If  be^t^btl^^r^ 

*  in  Edinburgh  to  carry,  and  did'^not  caiTyji^aiw|^ 

*  .committed  to  his  charge :  And  in  respect  i^ 
'  of  these  predicaments  are  asserted  by  the  re^^ 
^4eBt,  visw'tiial;  tbe  adyocMOir  I9  apuhSSc^amen^lu^ 
^tiiat  he  did  engage  to  cany  apuroelyritiidiGriMio 
'  do  60^  dud  tiiat  the  magistttitM  aBD#eA«&lMf> 
'  whidh,  itk  its  M^lt,  tt^t  etiable^ietti  to  dIMiJe 
'  whether  they  have  jurisdiction  or  tiotDvartiiclll- 

*  vpcator,  in  both  these  Views,  and  *thi'^*tMVbdii- 
'  tion  has  been  presented  against  this  intarip|3^ 
^  allowing  a  proof,  finds  that  the  same  is  premftar^ 

*  4in4  i|»6ompeteat  kocHatu ;  dlsmiasea  the  samei  fd 

*  AasbnBi  Finds  Ae  advocator  Ikbk  in  e^qi^Mes^t 
Hia  Ix»rdrihiip^  upon  a  subeequent  rsview;  ullfe 

cause,  adheried  to  the  above  interlocutor  Dor  li^  itt- 

8(ms  stated  in  the  following  note  :-^         .         :'   ' 

*  It  waB  given  up  ^t  tiiis  nArotOStin  cotiSi  Mt^ifipfti^ 

<  a  BB  competent  against  tte  hktafacator  tf  ttii^Miii^MiN 

<  of  fidinbturgh  aUovbg  a  proof;  1^^,  B^caiM  iSieb  «iM^ 

<  or  perndfision  to  advocate  wto  necMsary,  and  ftadliM;?A- 

<  %ged;  and,  2(%,  Because  ihe'irtai^        Geo.  III.^ 

<  )t>€(rmiti  an  advbcatioa  when  ihe  oo^pldk  ik  tf  tte  Uo^  ^ 

<  ]^i^6of  aUWed  Iky  the  Sn9gi  whiiie  iyiteiAotator  jb  M^ui^ 


NKItC^       CeBEmOISBBinOIKI  HMB 


*;4Wtt  :^'^-'Vl^'^t>^^^  b^  to  the  jnrifldictioii.  aod  Ili^nie^Mofikt .  .- 
^it^p^jifjAil^cfiase.  Tbe  Locd  Ordinyjry  has  alread/.dedhrecL  .  — -* 
'^M^opuuon  in  a  regular  interlocutor,  21st  June  1625,  ibat,^  '^^'*'**** 
^  j^tbe  adirocator  1>e  a  public  carrier,  having  quarters  in  !E<lih- 
^^ttoii^  fhe  Magistrates  have  jurisdiction  td  try  a  ttcatteno^ 
'  H^blitaraot' aB^cd  to  have  beoi  entered  into  by  him  %i  Efflki- 
<-ttUiJii^  tbat'charaeteri  or  an  alleged  breadi  ef  bla^otjr 
^  mMirfrtlilltt iSAriMttgb ;  and tharafintlief  iiraeMtiUed  t€t 
^^mtKumm  Tpotd,  udddi  wmU  astarlain  the  rCMwplex  fiict;^ 
*^^i^lll^M*tow4i  a  pitWceanierP^Hrhelfaer  he  entered  iiito 
^^jKdr^xentract^ia  sueh  which  he  hileA  to  perform  P^-^or  whe- 


<  ^wMidUtbn  (m  these  grounds  bsfiMre  €nal  sentence  was  dis* 

*'JWt»-'^i^^   <>>.'..•  .•    •     ^ 

t'fi^BiK'difer  grounds  of  advocsilSon  assumed  bjr  the  advoeator 
^o^^i!>IiiflMipilettSf  of  the  actkm,  indwding  defect  nf  •jurist' 
*;jiw>iPF'/  wdttA  ii»  certainly  one  of  tfi0fe  pertphted  bylhefiO 
'W&f^  ?m^^  >^^  ^^  ?easoii0  luged  in  sagjiprt  of  ihis.pUa 
^_|{j|Bn^7^]^thepetUibn  toihe  M  name 

^  ^flf  tile  nspcndent  M^  Denham  alone ;  that  the  imme  had. 
< .  neeo  served  by  the  officer  leaving  a  ooj^  at  the  advocator's 

*  l^iiaiters  what  he  happened  to  be  in  Edinburgh;  that  tiiere 
'.^fifing  Wdiflpntethathef  had  no  domieae,  tiie  Mt^^istraCes 
«  kM  <»dMd  it  to  be  served  on  him  persenally5  aad  kiM. 
^  flpeoC!Utt«ft|e'4cMtafift^  a  )ntiyer  for  a  fine,  they  <ttAmditte 

<  dbttsiAmsHod^p  the  Fhicumtor^sGal  Ibr  Ids  eonsiderelieii ; 

*  J0#  IIM*  wai  i»  wammt  to  serve  the  original  petition  oaly^ 

*  whuh  of  coarse  ou^t  to  have  been  served ;  bnt,  iaobead  ol 

<  Jirji^^aAracaior  was  served  with  a  petition  offered  in  the 
^  ^|Mses  ^  B£r  Pcnham  and  Alexander  Ponton,  prociuater- 

*  yjlif^of  eoort,  and  bearing  to  be  signed  by  Hug^  GrsjF  ^r . 

*  Tjfft  VjfnABm  viA  Aleaander  Ponton;  That  this  service  wes 

*  m4^  xm^llA  February,  and  that  Mr  Ponton's  sig^tuire  i^  . 

*  j9pi|f3;i3|^  is  only  dated  13tb  February ;  so  that  the  petjiido^ 
'  'ff^jf/ISP^mA^  «i  signed  by  J?pn<»tt  twp  days  ]be*w  ht.^^^^ 

*  it,  and  was  execated  without  any  warrant  ^r  that  purpose. 
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BenUam,  v, 
Moflkt. 

Proeeu.  . 


20  Jungly.  *  The  Qanclnflioii  drawn  from  this  wa8,.fiiai;,t|ie  adyocaftor vii 
'  never  legally  cited  as  a  party  in  the  actio^i,  and  not  having* 
^  been  made  a  defender,  the  Magistrates  had  no  jurisdiction  over 

*  him,  and  it  was  incompetent  to  take  any  one  step  in  flie 
'.action. 

'  The  Lord  Ordinary  is  quite  clear  of  opinion,  that  although ' 

*  a  Court  has  jurisdiction  over  a  party  if  be  be  regulaiij 

<  brought  before  it,  the  judges  have  no  power  (or  what  is  fle 

<  same  thing  in  efiect)  no  jurisdiction,  if  he  be  not  law&Df 
*'  summoned ;  and,  consequently,  if  an  inferior  court  proceed 

*  against  a  defender  irregularly  cited,  or  not  cited  ^t  all,  and 
'  that  he  objected  to  his  citation,  an  advocation  would  be  coni- 
'  petent ;  and  had  the  advocator  in  this  case  pleaded  the  Imgn^ 

*  larity  of  the  proceedings,  and  declined  the  jurisdiction  of  l$e 

*  Magistrates  on  that  accoilnt,  and  they  had  overruled  Iiis  de-' 
'  clinatui^,  the  Lord  Ordinary  is  of  opinion  the  adrocatioii 
'  would  have  been  competent    But  the  advocator  did  not  do 

<  so.     He  did  not  object  to  the  irregularity  rfhis  citation ;  he 

*  appeared  and  declined  the  jurisdiction,  on  j&e  ground  that 

<  he  was  not  a  public  carrier— '^and  a  proof  w;a^  all^iHF.ed,  whidi 

<  comprehended  that  matter  of  £bu^.  The  Lord  OxdiBaijr 
'  thinks  that,  when  a  defender  has  an  objection  to  his  citation, 
^  he  must  plead  it  in  limine,  and  for  this  solid  reason,  that^  if 
^  the  citation  be  bad,  the  expense  of  entering  into  the  merits  may 
^  be  avoided,  and  a  new  citation  may  be  given.    If,  therefore, 

*  the  defender  appear  and  make  no  objeetion  to  his  dtation,  bat 
^  plead  his  cause,  |ie  ought  to  be  held  to  have  waivedkall  exoep- 
'.  tions  to  the  formality  of  his  being  called  into  Court  Tbae' 
^  is  no  hardship,  no  injustice)  in  such  a  role ;  while  the  latter 

<  is  attended  with  both,  as  is  evid^it  in  this  case,  if  the  adro-' 

*  cator  were  to  be  allowed  to  quash  all  the  proceedkigs  by  an' 

*  objection  to  hia  citation.  He  never  once  hinted  an  olgectionr 
^  in  the  inferior  court  He  denied  the  jurisdiction  on  the  gionBd 
'  already  mentioned,  A  proof  was  allowed,  and  he  presented^ 
^  petitions  against  it,  in  none  of  which  he  bipted  such  a  pfea' 

<  as  an  informal  citation ;  but,  on  the  contrary^  strongly  mged 

<  that  the  proof  allowed  narrowed  his  defence  that  he  was  net 

*  a  public  carrier.  ' 
^  The  Lord  Ordinary,  therefore,  is  of  opinion,  that  the  advo- 

\  cator  must.b^  held  to  have  departed  from  all  objecti<Hif  la 
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•  tlie  formality  dt  his  citation  to  the  action,  and  that,  of  course,  20Junel829. 
*;ne  18  not  entitled  \o  advocate  on  the  ground  of  incompetency -^^^^^^^  ^ 
^  fuising  from  no  citation  to  the  process.  Mo£tat. 

*  2.  That  he  is  not  entitled  to  advocate  on  the  mode  of       — — 
*.  j[>roof  ;^  because  no  particular  mode  is  defined ;  and  he  is  not  j„,^j<./i^, 
^  titled,  to  advocate  on  the  want  of  jurisdiction,  because  the 
*  proof  allowed  is  to  establish  whether  there  is  jurisdiction  or 
^.pot.     And  for  tliese  reasons  the  Lord  Ordinary  adheres  to 

^  "his  interlocutor  of  2l8t  June  1825.' 

I'*  I 

The  CoKr^  adhered. 
.   Their   Lordships  expressed  an  unanimous  opinion,  that, 
wji^tever  ought  have  been  the  result,  if  the  objection  to  the 
atation  had  been  taken  in  the  inferior  court,  it  was  brought 
forward  too  late  to  support  the  competency  of  the  advocation. 

JffOriCringletie^  Ordinary.  For  the  Pursuer,  Cockburnj 

Ivory.  Gibnon-Craigs  <§•  Wardlaw^  W.  S.  Agents. 

For  the  Defender,  SoL-Gen.  (Hope)  A.  McNeill       Jo, 

•    Young,  Agent.        T.  Clerk. 

S. 
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No.  CLVI.  20  June  1829- 

COOK 

CUTttlLL'S  CREDITORS. 

Ba^tkeu^t.— Sequestbation, — A  f«i«W«i'Y 
creditors  in  a  sequestratim^  hefhreawji  esa*mdim 
qf^iputed  ddims,  to  mihmUaU\fm^  tbWm 
tian,  is  not  obligatory. 

By  a  majority  of  a  general  meefcliig^  'cl^^i^t^ftirM 
the  sequestration  of  Archibald  CutbiU»  as  a,  builder  dl 
Glasgow,  it  was  resolved  '  not  to  hk^^^'^^xMe^ 

*  any  actions  at  law  until  after  a  refereiiite  H^JJf lieai 

*  offered  to,  and  refiised  by  the  other  party.^to^ife 

*  lawyers,*  &c-  ,'  ^  7) 
Cook  dissented  from   this    resolution,  iOki  ^ 

plained  to  the  Court;  alleging,  inter  almi^bH^ 
was  premature  and  inexpedient  for  the  crediton  to 
resolre  that  all  disputed  claims  shall  be  rtfetiisAy  re- 
fore  they  had  an  opportunity  of  seeing  and  ^il&*«r-^ 
ing  specially  the  nature  of  those  daims.  V  '  r 

7%e  Caurft  without  being  at  all  movcfd  by  p^^^^ 
tuiffe  of  the  claims,  or  the  questions  that  might  otleait 
in  the  present  sequestration,  unanimoudy  *  Fottnd  ]^ 
'  thisCdurt  cannot  sanction  any  resohitioii  c^treU- 

*  toft"  ftlr  Submitting  gfeneraBy  all  questfobs^-iitf 

*  tratibn  *  ind  they,  therefoi^,  so  fear  tebaned  4W  **"' 
'  nullfedthe  «i586lttt!dn  c(H[ila}ii6^  "*    '' 


fee  P«titkni«r»  Dean  of  Fao.  (Jeffirey.)  Jamemn,  Nminea. 
Campbell  4r  M'DowtUl,  Agaita.  For  Rec^ndents, 

SoL-Gen.  (Hope,)        Mowbray  ^  Howden^  W.  S. 

S. 


^^'S^mi- ^SJun^im-    : 

^;^X<  yWf^¥/HAMILTONi  Miiiister  of 
Strathblfine, . 
agtmut 
^%AIM^^CBALE|  iJDMONSTQNE.  Bae^. 

TEp^mf-^JPfmnd  that  a, valuation  by  the  stdjircom*- 
w^^i^jMrs^  in  which  the,  stock  ^nd  teimbqf  (Afferent 
J^fcU^ ^  land  are  m^ntifitned  aeveral^,  is  ^t  to 
be  held  as  a  separate  valuation  of  the  teinds;.lvft 
ih^  <^r  amount  is  to  be  ascertained  by  tfdeingoner 
J^i^thexmxf^^ 

Te^  Ux^  ^ongingi  to  Sir  Archibald  £dnionstci«je^  , 
in  j^fi^fiii^^.pf  Strathblane,,  bad  been  valued  by  the  ; 
sttlKoommissioners  in  16^»  as  follows : — *  The  lands 
*  of  Duntreath  and  Dungoyack,  pertaining  to  the  said 
^  ^pi^]|javjgpg8.tpne|  is  worth  in  stock  and.  parsonage 
'  ^^4?''?  ^^^^^  ^^  ^^^^  victual,  qrof  24  U.  tein^:, 
'  ijw5^U^^I^.6mon^^  .       :.  . 

^3^  jQult  pertfaixiing  to  ^he  said  Wnu  lavingstty^^ui^ 
'  y^ifff^/md  p^y^^  jearlie  in  .stock,  and  teyxii^  .47  |ki  vi<;^, 
'  *!iiil»iflr9^jW.V  Hpd  Pf^eiU^  with  50  sh.  of  vicf^rsfie, J 

•  Wester  Arlewin,  vith.t^i^.jl^')Wt8,,payff  ypof^ 
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^i^^  ^  4Q  iit^  gji^^^  j^^j^^  knd etwib teini meil^ widita 

HamUtoofl.   '  wajder'shiep.  .        \      '        ,  .^^  \  .  ^  / 

EdmoDstone.      ,  g^^^^  Harlehewin  payit  of  Wd  35.  iVMsrb  dw 

Teindt.     '  maill.  and  5  bolls  teiud.^nMlU  both.AH:«tpck^«l 

'  -tdad,  aud  now  paya  be  lyiaing,  jpeys  ^^efiik  100 

'  merks  and  the  said  5  bolls  teiad  meUl^  with  U  4 

*  of  vicarage. 

*  Middle  Ballewne  pays  yearlie  of  silver  maitf  J4 

*  merks  money,  arid  of  teind  maill  4  bolls  teynd  mdD, 

*  with  20  sh.  of  vicarage. 

*  Tletn,  The  lands  ofBlairgar,  pertaining  to  the  said 

*  William  Livingston,  payit  of  auld  40  m^dc&siliff 
'  maill  and  6  bolls  teind  meill,  and  now  b^  lymi^gnfi 

*  L*40  money,  and  of  victual  7  boUs  victual,  iffii 

*  bolls  teind  meill,  and  with  30  sh*  of  vicali^ 

*  BlairqaohoispayisyearlietothesaidW^amliV- 
'  ingston  of  silver  maill  L.6,  imd  of  tej^d  tneiB  IkUs 

*  meill,  and  of  vicarage  20  shilling,  and  ilk  njTrteea 
'  years  ane  twa  hundreth  merks  money  of  entres.* 

The  report  of  the  sub-commission  was  aj^rovedof 
in  1794. 

In  preparing  a  locality  of  tlie  teinds  of  this  psrisli, 
the  valuation  of  Sir  Archibald  Edmonston^  and  ||^ 
cree  of  approbation  following  thereon^  was  taken  as  i 
inimuio  valuation  of  stock  and  teind,  and  the  aroooBt 
of  the  teind  was  stated  at  one-fifth  of  the  amido  w- 
luation.  It  was  objected  on  the  part  of  the  mimster, 
that  the  sum  stated  as  teind  in  the  valuation  m 
to  be  taken  as  such,  and  held  to  be  the  sum  pajablf 
by  Sir  Archibald  Edmonstone.  It  was  answered  fcr 
Sir  Archib^d,  that,  on  the  principle  adopted  by  the 
Court  in  the  case  of  Crieff  (9th  Dec.  1812,  not  report- 
ed) the  valuation  was  to  be  taken  as  a  joint  Valuato 
of  stock  and  teind,  one-fifth  whereof  Was  the  true  teind 
for  which  he  was  liable^ 


^Ko.  15T.      iqpyRto|:^  session:  ioss 

'    The  Lord  Ordinary  ordered  cis^e  to  the  Court,  ami  ^;^^- 
^  (nded  the  following'  note  to  his  interlocutor  v—         *  Htoilton  ©. 
*  The  view  of  the  siib-valution  taken  by  ^ir  Archibald  Ed-  Bdw««t6ne. 
'^^  ttRntfbtfe  stems'  to* be' oompl^tisly  supported  by  the  decision      tM^ 
f '^ wihfr  eate t>f  Crieff,  9th  D^ember  1813  (referred  to  in  the 
<*^P  ij/lliudmffi).     Tbe»  is  bo  material  distinction  hetveeen  the 
,]i  fecms  of  the  ^ub^ndnatioii  Ja  that  eaae  and  the.  present;  and, 

*  upon  looking  at  the  printed  information,  it  appears  to  the 
^  <^  IfOrd  Ordinjiry  extremely  difficult  to  assign  any  other  prin- 

/  ciple  for  the  decimon  th^n  that  now  contended  for  on  the 

*  part  of  Sir  Archibald  Edmonstone,  viz.  that,  in  valuations  so 
'*  expressed,  the  money  or  grain  so  described  as  teind,  is  to  be 

'  *'^'ooii£j[ered,  hot  as  an  actual  valuation  of  drawn  teind,  but  as 

^'^'i'lMre  designation  of  a  part  of  that  gross  value  or  rent,  of 

«  <ft^hitli,  in  tfie  cailb  of  joint  possession  by  the  heritor  of  stock 

'  i»4ii|d  taind,  the  one-fifth  is  to  be  taken  as  the  true  vahuttion  of 

.*  the  toind.  -  But^  as.  the  point  is  of  general  importance,  and 

^♦^js.ifi  itself  one  of  very  great  difficulty,  as  the  case  mainly 

^  ^fofnided  on  is  not  reported,  and  as  the  minister  maintains  a 

.  *  different  view  of  the  principle  on  which  that  case  was  deeid- 

'*'•"' edj^the  Lord  Ordinary  has  thought  it  best  that  the  question 

*  should  be  reported  to  the  Court.** 

Pleaded  for  the  minister  : — 

'*   "There  have  beeri  four  augmentations  in  this  parish, 

¥iz.  in  1694, 1758, 1798,  and  1810,  in  all  of  which  the 

*  'filiation  of  the  lands  in  question  have  heeu  taken  as 

'  iif  y^fuaf ion  of  the  teind  separate' from  the  8tc)ck  ;  and 

^<hl  lands  have  been  localled  on  accordingly.     It  is 

'  'i^fin  the  present  locality  the  respondent  has  for  the 

''HSfi^Uithe  maintained  that  the  true  value  of  his  teind 

'•lifvi  6ne-iifth  of  the  stock  and  teind  blended  together. 

'*"  ^Tie  direction  given  for  valuation  by  Charles  I. 

'14,  *'that  the  rate  of  all  tithes,  where  they  are  valued 

^  jointly  with  the  stock,  shall  be  a  fifth  part  of  the 

"^"cbnstant  yekrly  rent  that  is  paid  for  the  land,  stock 

'  -    and' tithe,  and  thht;  where  thfey  kre  valti^  separate- 
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EtepiHim  «.   ?  alrea4ly,  or.  OiMk^.  i«l»jwl  byi  %  opf^^qM^K^^PI 

avMt     to  ihiaiUr^ion^    fA>rdStftir4M,»,\U, mn>M^ 
rttlewas^  tliat  ^es^tiia  toin4s^w«p?erfieyap9Uyin^ 
froto  tbe  ^tochr,  and  tet  by  a  taidc  or  seatid;#fgr  rii^ 
l)^  abo  valued  severally^  deduetlxig  a  fiftb  par^  £ar  &a 
tase  of  the  heritors;  bat  where  the  fitoekaadteiddFOe 
not  sevcarallj  knowp«  the  fifth  part  of  the  reat  w^i 
decerned  to  be  fo^  the  tei^d^  .  Aadjn  thw^ffijowo 
Forbes  and  Banktan  concur.    Erskme^  on  tl|e^#flr 
hand  (B.  ii.  tU.  1Q»  f  90)  wys,.  i^  4m^.tM^ 
only  teind  to  be  valued  sepasali^y ;  an4  .I|hea.stf4ft  |^ 
objections  to  the  nde  laid  4owq.by  |S!(^>|r$^the:i^ 
of  the  tithes  cannot  be  justly  asceitaiBjsd  ffir  sUefc  laj 
tithe,  where  the  tithe  is  drawn  by  ^  the;  j^tai?€it|9 
by  the  tack  duty  of  leases  oi:  by  reatijl  boljbs  ;foi;  )eiM 
last  only  for  a  t^rpfi  of  years;  «i&d  t^  ppp»^t  of 
rental  bolls  may  b^  di^oontinued  9^  ^  plea9i}f^«itb<i 
of  the  titular  or  proprietoiiSi.  ^id?  therefori^i^^mver  Oi 
be  hdd  as  the  rule  for  valuing  tithes^  eiccept  wfaoti 
none  of  the  parties  <q>po6eit.    It  i^  eleac  that^wlflNf 
ever  there  was  drawp.  teind^  there  mus^.have  :heM.a 
separate  valuation,    But  tbe  s«b-C9«^i6^Q9(tf9,vm 
at  an  early  peri^  inlh^^ prftetic^of  va)uj«g{f^4(l^ 
difierent  descriptiona  of  t^ds;   CSmius/^  7^ 
vol.  i.  p.  278 ;  a9d.  this  jir4M?tic|g  KO^^.f^!^ 
in  the  case  of  Duke  of  Athcd  fi.  Cbalipeireb  SSilK<ie 
1820,  where  it  was  fftund  that  taiiids  y^^q^  i^ 
bolls  w«ire  to  be  held  «  hayicg  be^p.v^ijbedie|NUit4^ 
Now,  whepre  the  .  im^  hat .  been  ^e^^pe^  (itf  J^ 
4he  case  in  the  yaluatioq,  jn  q««BUQ9}.,4h«  V^ttfr^^ 
assumpti^m  of.  a  s^pai^^  Mftlwiti^ft  oi  Uindi)  Wf* 
Ai^hpr^odopt  the  B^pai;««%  v«)pr;]«J^ 
imtjupoKth^  Nttl  ef  nbandii^  Hii^.Y^ttiaB^^ 


IMfe^' i«ttt tUfnt  be  fii^'B«  «  «i>bpod6ft«  ])«r»'^i«&  4 ^!2mt. h 

fttf'«iyilftof"dhvini<teitid}  «nd  If  tnxrthet*  Midd^Md 
IWh  >Mfo0d  ^epa^My,  th^  neoebsavy  conekniMi  ii 
€m»4b»tt)ip&iidi^a  dWnra  tdiid  Was  utalMd  jn  169ft 

lM£fiMt(A';'1ihe  rulA'We^'to  takit-  ventfotf  iMtb^  nod 
ffilto'GM^fiflk'fbr'tdttd.  It  eaittiot  be  prcAuatMd  tbM 
te4i«i(ftir  wteftik^to'  <ionie  attbe  reMHdf  «n»«fif(li  <tf 
lMJ^llifi<'i«aIafr<of*^tIie  fi«0ek>  andtMud  ivoidd  tMt 
flftif^^lW'cttlfek^  by^ltSelfi' aad  lilie  ▼■lli»  of  thie  tei^d 
y^ifimpiamflyi  tbcMr  eiUte'  the  std^  in  luoiictrv  mi 
<u(>Cifci(Hl'te  gttdn,  tiiei«  bdftg;  a  etnaftiHoti  pMi«adoi»i 
«MI,1ilifi)r^iiM}gii  ph>p«tkiii8  of  «bfr  lekid  tw  t&e  »fiodCi 
tl'4SbKeJ|pll?^^4^!  to  lUsdWtt  intdte^  a»d'at^-iw4dini 
«MiifiM'et«ttit0i7 rule ;  yettifat firefoldbe  ttte  casswMb 
tDMMi^  to  the-reipendentTs  plea-;  fo»iia  idltbe  ▼aiita^ 
lammdl^Mar'peopeity,  Hj^fl^Mnrate  vtdtte  Molted  fin-^ 
Utot^Ss^UDife  than  oiie>4&fth  <tf<«htt  joint  <«tolu«  of  ^otfc 
iMiaiknd^teiiid;  «>d,  id  oife  iaeia,w»,'itis'mat'a-43ikaik 
MitafiifitUewtwie.  ki  Regard  to  eevetal  of- th«  farMMr,  . 
(H^iMitkw -doeri  not  merdy  state  .tlia  sMtk  hwi 
Mad2si^&i!irtely,'bntt atfter  having ebt^ed'lSie .johA 
4|&il|-i«ft.1iie  atoekand  teind,  edde/'wheireof  «o  mm^ 
C8bbttt/(lBiUbroe««  fllaB<Ab»4Ulli)  ai«et(diida/ .  ^ 
n£fIlto,iMA>teoniini*ione!f»  tii«B  '  not  merely-  ^i^  tli« 
iiMil^ol  MWiek^and  tcHad  to-btf«dded  togisthO'i  baC 
ttWf itlso gir« thtt MiB«a«'in vaivfedteind-^  lttd>tlia*>fex 
■tfli(}cOtikil><ti<Wer^b«  olMklttedaMoidiui^  ttt'tke'tttldftf 
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ts^June^^  joint  valuation  by  taking  one-fifth  of  the  whole  va- 
Hamiiton  ©.  lued  graiti  and  nimief  as  teincL  ^     v    ^     ' 

Edmonstone.      The  case  of  Orffeff  <9th  Dee.  Ml«)  mahklyfoDiM 
fWR<2f.     on  by  the  respondent,  has  no  ftppl£cation^*  ta  the  futf- 
tion  now  before  the  Court;  .  »     ^ 

Ode  great  difference  bekw^n  that  case  and  <ti«|» 
sent  is  that,  fn  the  latter,  the  valuation  wa&condnclii 
by  the  heritors  in  the  ^settee  of  tbe  mlttisharail 
titular,  and,  therefbi^e,  there  totfld  be  no  cofiflidi^ 
evidence  as  to  the  value  4f  the  teiikl ;  but  that  vm 
not  the  case  in  the  valuation  in  the  locality  of  OiieC 
This  difference  leads  to  very  important*  residt^  te^ 
caused  the  pfracticis  of  tbrowingthestdck  a^  \xkA^ 
to  a  mmuh  sum,  of  wh!cfaf  the  fifth'  was:  to '-  \»  Ukaii 
never  occurred  except  Where  there  had  been^cofiflk^ 
ing  proofs,  by  the  heritors'  of  the  stodr^  on  tiie<flB 
hand,  and  by  the  tittrlar  M  minister  of  die  tkhim 
the  other,  it  being  only  where  there  wefs  such  inn* 
flieting  proofs  that  the  blending  the  valtEedfetadi^itti 
teind  could  be  considered  the  fain^t  Way  of  plt&^ 
the  average ;  CoHMl  on  Tithes,  i.  277-^9.  In  AeCAS 
locality,  the  Cotirt  held  that  the  stodt  ftnd  4enid  were 
to  be  thrown  together,  because  they  had  fiot  bei»'M^ 
rately  valued,  and  that  the  snb^valuation  was  orif^B 
respective  values  put  upon  these  gubJMt»^byth&n0Si* 
t^  and  the  heritor.  But,  in  the  present  case,  fiBDohtta 
circumstance  of  the  proof  being  ew  parA3,.4is  ^ciiss 
fydm  the  other  tircontetanoes  of  the  teae,  ^  it  is  'ebir 
there  was  a  single  separate  valuation  of  dfe  -teiDd. 

Another  diatinctio0  hetween  the  case  of  <^effitti 
the  present  is,  that  the  value  of  the  stock  and  loBii 
there  approach  much  more  meariy  to^  the  dbM^f, 
proportien  than  What  occui«'  iii  the  valaatr<Mrof  At 
•respoVidwit'slprApel-ty;-  ••  i -'  '  ^'  .  .  -  u' 
'A  thinl  'di^tiitetiaflf  betwt^4iie  two  eatea  i%  tlit 
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both  the  stock  and  teind^arer  reported  in  grain  in  the^^^^^ne  isihi. 

Cskff  ease,  whereas^  hi  thepresent,  the  stock  is  stated  h^^u^. 

iv^maaAy^  and  the  teindi  in  grain,  or  in  grain  and^^^^^Btto^ 

money  jointly.   This  is  material :  i<Xtfir$t;  it  ineareasttS*     t€M». 

thfcfHra^idnlity  of  there  having'  been  a  pn>per  separate 

Hdna^n  of  the.  teind ;  add,  ^eeandHify  it  renders  the 

fiMslioa  iwbather  the  stock  and.  teind.  shall,  at  the  dis^ 

twee  of  two  centuries  after  the  aub-yaluati(m,  be 

HuDaim  f  nto  a  cumulo  valuatioii,  much  more  material 

tir4|be>Aiimster»i  the  money  being  stationlary.  but  the 

vdhe^inkmd  being  fluctuating.    Even  if  the  stock 

baft  ibcen  stated  in  grain,  it  would,  hare  be^A  preju* 

4ficiafctoithe  minister,  but:  it  would  have  been  much 

kMDao  tibair  wh^re  a.  money  stock  is  brought  into 

mamvahig^,  wSth;teiud  in  kind.    The  decision  in  the 

anaa^if €hietfi  then^  is  no*  anthonty  in  the  present  ques* 

taom  t^Ai-  beet  H  is  .but  a  single  judgment  in  a  case 

Mift*  very  seriously  canvassed  by  the  parties,  and  where 

thejGtravt  were  divided  in  oploieut^ . 

floSbe  nei^ndent  has  also  referred  to  the  case  of 

MSlkibn.  The  Common  Ag^t.of  Batho  in  1814,  not 

jripofted>  i  Tbaty  howeverj  was  not  a  decision  upon 

liiB  general'  point.    The  vatuatian  there  was  very 

flpeoiaiir^  lit  ia  dascoribed  ast  thotvaliaation  of  stock  and' 

tsiad^^iailid*  bears,  ^  that  ilk  oiigate  of .  the  one  half  af 

%rtll»aaid  laadav^paid  iog  the  teind  aight  merks ;  and 

^ddiat  eUk:  QXgato  <of  the  other-  half: of  the  said  landa 

'  paiAiand.ijiajfA  far  the> term,  six  pound,. and  ;tbat  the 

iMaiA^Iadd  jnay  ba  worths  oad  pay  the  said  stock 

^land  ukcini  k  in  .time  coming.'   <  Tim  was )  a  distinot 

jUittfeLitMliu^ibn,  betag^aknast  in  Aa.very  wo^dsof  tha 

rdle  '.pnavided  for.tackt  caeca;.  tmA  it  was  an  import 

tant  i^edalty  in  the  Ratho  case,  that  the  teind  waa 

MAteAfimmaney,  ead'tJme^vas^  cousequently,  jkess 

likelihood  of  a  several  valuation  having  occurred  ttian 


M     I 


torn         jimm^s^^i^i^ua^     M6ijitf 

^^     ease  of  Cificff.   'Ih  tftat  iSWe^il  Wl^lidd  IfcdIfMi**' 
the  kookwii{(.«t>itedslttd!UlBite^6ib^ 
t)be  tehid  was  stated  a»Teiital,'iU^«'<oeHi*k  indNetf 
boils tif gkniii,  ilH» tBhutticbWda e'W««MI<f«hMifl* | 

FfeadeSfw  tHe  respontott  v*- .  "•  i'  '"  '^  "-^ 
In  the  rakiaifoii  «f  Hkt  tetpuOeiitW^Ua^'lM 
gross amduhtofflie  stoidt  airfteitt»Jis  i^mMfHt 
stances  give<i,  anrf  then  the  propftrti«i'»f  thitwiwi 
wUtch  had'beeii  stiftedinliMule  'of*  tda*  d^iM^ 
mentioned.  'In others ^etttt^outtl'oMN»«udi«diirf 
tfaeteindis  8^iHa»tc3y  set'Ottlei^  1iM>'tft«9<)^«B^ 
added.  The  hntKfrt  0f1iM'vMuittli»'ls«^*irtt*t 
ctf«N(/b  valiiatim  4)f  stdek  aid  ttdifdi'^M  -fiftbal)^ 
is  the  proper  tdttd,  .  -     . ,   -ui:  etil 

The  ndes  laid  down>«f  GhavUs  !.•  mm>m^ 
IttatioB  ef  teind,  ap^Ked  ^^Oier  to  lil»>«B»'MM 
Hieteiadhad  aetoaHjr  been  draws  bf4lfsti«l|l9l* 
which  ease  its  ar^age  valne  fctt  tta/ea.  yeanowii  m 
cttt^ed  witihotttaiisr  lefoneDMifb  tbs.atodc^>M<tt<'>* 
case  where  the  teSnd  had  been  aBoweft  ttk^'teUMt 
the  httAds'uf  the  heritor.  eitHerooti  tacig«#4lttM4 
to  be  drawn  by  him  along  #ith  Ote  Modft  <>Vfii»'«" 
if«r)r«omiB«n,  arldog  Crook  tiie  hcteen^WadtMtfm^M'^ 
toi^&om  havibg  tile  teittdi  dMhm  iiv>ttfiXi*i* 
ttdder'them  tmjSxkMixi  tettStt'OtffiMm-iar'illitf^^ 
handsretrenftt  ft  cbtfsidterable  maimt.  TMmiHf^ 
<tf  rnktv^eaum  genefaHf  «Meed^-ae  Mtf -^Mi*)^ 
«be  ti^dd  had  it  beeb^rawai*  Mad;  >  •  ^>^''''^' 
^  WB6i«>teinds  itt this  iartiititatieto «aiitc^^^<^ 
Ittec^  th^  ^ftmbime  of'the^'tttlMM^  ^iffDiided^*^^ 
lestUyrftewrfVftfc*  %|i'ih*J^t«MP-'lWJ%ilW*« 


imtOm^eMafia^ffm^  i»  wcbvcawB  wa«  to  infoji^^^^£^^ 
tMtiti^Mt'lfit  ^  l«u^  Toitit  of  the  lands  QC^ch.Ha^iitoii^«: 
^.|iurMb;iUwii'a^0,«ei9dr. w^  the  teiDd«  have  beea^^^'^^' 
'dtoJfc^A*  bto^  Wtll't^ad  m  tii^ea  bygime/  &;c« ;     nfhdi. 
ted:ljim4leel|tfetf^  7^1^  th^  rate  and*  quantity  of  all^ 
1(taMlftia{  llle  Jdj^^dprn^ia  aad  shall  be  the  fifth  part 
'  nfcttaa.'teitfl^liitfeQt  wb^cb  each  land  payeth  ia  stock 
'  and  teind  where  the  same  are  valued  jointly.* 

The  principles  applicaUe  4o  the  viduation  of  these 
MtfllMfttJPitSii^^MMds  is  explained  hjErMne,  EL  ii. 
titi  Vki4>S9f  ^Tlf^  ifilierpratation  which  he  pats  on 
thainrigiiof^  v^lnatian  difien  frona  that  of  Stair ^  who 
fly^'jthli^  Untet  CfHili  4wly  be  a -separate  valuation 
Mhtae^  the 't^ada  were  held  in  tadc;  but  it  is  now 
l/iilt^^ttiMdimt^^  view  taken  by  ErsJdne  is  the 
MiQM.aliie»>jtlwt  it  v»spnly  in  the  ease  isi  drawn 
Wirtitlin<i»  Aqpmt«i vBliuKtion took  place. 

It  18  true  that  separate  valuations  have  been  held 
eNDiitteR^  » the  ense  of  cental  bolki,  but  these  were 
JHBtf Ihe^eopovittt  4>f  the  drawn  teind  converted  into 
c*  piVniblf  in  SfSKiB.  The  titidar  was  allowed  to  va<. 
hm  tise/teittds  aq[Kunitelf,  accorcUng  to  the  amount  of 
«lf*«M(lalib<^  pfovidadhe-waa  able  to  prove  that 
IfteyrdUt;  not^  enaed  the  worth  of  the  teind  if  it  had 
JbenriblfW&ia  Jdnd.  80  that,  in  f«^  it  is  Just  another 

anMii^dramiteiad 

-f^rSluiiiwUeation  of  these  rules  to  the  inresent  case 
iMltny  liAfle.  The  objections  stated  for  the  mini- 
fliM  ^muf^  rest  JOB  the  ground  that  ih^  teind.  stated  in 
^hefiiNAiyttiftnw^ drawn  teind,. where  alone  a  sepa- 
)Mttiifii)uatJkm  wa0  cffmpetenl^  while  the  respondent 
malntidas  that,  edr^/Si(ri^  o£the^anh-vd  the  sum 

aliit#dii»'tei|id>Bi»st  he  held  to  have  been '.teind  bmOced 
^litixmgwi^  liie  9^^»  mi  wh^  th^  true  value  ca* 
«Mit0^be48certiEined.^ita)uiiga  fifth  part  of  the  joint 


^wli?'**'^^^  <rf  *P  stock  and  h^iA^  «^(f4. » .ti#,iirtv^, 

Hamilton  V.  '  ^^W-,  "      .  ,     ...  .     '       .     .,  ? 

Edmonstone.      It  is  not  alleged  that  there  |«  a^y  ^^tionof  »«¥• 
Teiudi, .   ^^^  in.  the  valuatiqn ;  ftnd.  tl^ere  ^r^  90  .groi](qda  £pr 
holding  that  the  (elnd  in  t^  valttatiqn  wftsdnwii. 
teindi     T^ere  i^  no  dednotion  of  Kjxtg's  eaae,  .tewg 
one-f^fth  of  the  dra^^n  teind,  .which  the  heritor  im 
entitled  tp  hare  deducted .  in.  the  fW3e  wbere^  the  Uflil 
w^  drawn  in  kind.    But  farthier,  if  tjhexe  was  a.se- 
p^rate  valuation  of  the  teind».  why  did  the  veptft 
also  contain  a  valuation  of  the  stock?  Whu^ethp* 
proof  proceeded  ajt  the  instance  of  on^  par^>  ths  v»* 
luation  of  the.  stock  could  he  for  no  Either  r«a«9ii' 
than  ascertaining  the  true  amount  of  t)^«.  t^nd.,  Tli^' 
titulaj;  could  only  prove,  in  the  case. of  di^awnjUjad, 
and  the  heritQc  was  allowed  to  meet  his  pi^fl)]rs 
proof  of  the  $tock.  Th^refoire,  a  proof  o{  boidi  stqcjlfii 
apd  teind^  in  the  ease  of  drawn  tisindr  never  oonbl 
take  place .  e^c^pt  where  there  were  two  conflicti^. 
partieg. 

.  In  thia  case  the  valuation  proceeded  SQ)dy  jt  ^, 
instance  of  the  heritor.  This  is  admits  1^  tb^ppir. 
6|er.  Wherever  the  teind  wdS  renlly  draw*  teiadi  wA 
as  such  coi^  he  competently  valued  s^pamt#»  ^ 
report  makes  no.ii^ention  of  the  stock.  ^Vheise  thent 
is  a  separate  statement  of  stock  and  teindt  U^atisJQst 
%vhere  a  yaJtuatipn  of  hath  stock  an^  teind^asijiwatly 
pos^sedy.  proceeded  at.  the  fnatanos  pf  thei.hent^Ti 
the  sum  appearing  M  teind  in  thevaluatioii  is  tkwt 
or  surrpgatum  paid  hy  the  hforiitoir  at .  the  ^jsm  te  tbe 
titular  for  the  pri vilcge,  of,  .bejc^  allowed  to  iax9  bi^ 
tpiRds.alpng  withith^*tOck. .  Both#rB.given.iip  ^1^ 
herlto;r.in  his  yalimtii^n  in  ordeir  .tp  .asoertain.lbertiw 
yalue  of  the.,|«ind,.wlwih  was^cgpe«&£th  of  the  wholfl* 
,  JbeeffeiJtpf  a  ^p4rfttf>9(»it6ntet4.^.St«ck:M4tfM 


ivftf-'tiduMioii'las'been  decMied iiistfreral  teses,  whlcli*'^^^^' 
are'dedsive  of  the  present  question;  Lord  Lindsay'HuAUtontf.  * 

»:  Sitfliofcth;  9tft  fa;  16S1.  »>   J^dmonstone 

^I%e  question 'was  deUberatelf  ednfidd^red  in  the  case  r^ind^.: 
oM3i4eff;^nh  Dec:  1812,  ahhougli  that  decision  is  hot 
rsl^irted. '-  The  valoatidns  in  that  case  wer^  in  these 
tehas :  *  Item,  the  lands  of  Calerieff,  pertaining  heri- 
'  IflMf  at  the  time  6t  €be  valuation  to  Patrick  Drum- 
'intotid  of  CulcrieJBT^  in  stock  24  bolls,  and  of  teind' 

*  ^4  bolls.   Callender,  pertaining  to  George  Bishop  of 
'  %kkhef  be  cotnpriziiiig,  given  up  hf  his  ticket^  sub- 

*  seribM  to  be.  worth  yearly  of  stodc  5  chaMers  vic- 

*  HUml,  and  of  tefnd'  26  boUs,  which,  communibns  an-* 
'iif^,  is*  only  4i  dialders  stock,  and  26  bolls  teind.' 

•*l^  Patrick  Murray,  on  these  valuations,  contended' 

^t;  in  order  to  ascertain  the  true  sum  payable  by' 

Uftt  from  these  lands,  the  twd  quantities  must  ber 

aidM  together,  and*  a  fifth  part  of  the  whole  taken  for 

tiind.   The  same  objection  was  stated  for  the  common. 

agent  there  that  is  done  for  the  minister  in  the  pre- 

Si^  csiBe,  viz.  that,  as  the  teind  was  stated  separately 

fimii  the  stock,  it  must  be  held  as  drawn  teind  se« 

pfttitHy  valued,  and,  consequently*  that  the  value 

fhetre  set  down  must- be  taken  as  the  actdal  value  of 

(Steliinft  in  all  ttmie  coming.    The  Court  found  ^  that 

^"thebumd  of  money,  and  quantities  of  victual  men-- 

^ti<^d^fbr  the  rent  and  for  the  teind,  contahied  m 

^<<tlie^etecree  of  approbation  in  question,  must  be  join<4 

^'M  together  to  foiim  a  rent  of  stock  and  teind,  and 

^  ^t  of  the  whole,  the  fifth  part  to  stand  for  the  teind 

^  patronage  dnd  vicarage  of  the  lands/ 

-'The  alee  irf  Crieff  was  confirmed  by  thai  of  R^fho, 

Mil' Feb.  ]f817i  which  is  also  unnppotted.     In  that 

case;  Mr  W41kie,  the  herI€or,  founded  upon  4  decrte 

frf'dfe^iiigk'Comnmsioii,  lltti  February  l«!Sl,  where. 


1^4         iBSa!mom\oviimM;     imm 

Efeimhitom.^4  ju^  oxengait  thereof  paid  of  oM  tf  ^tilii  ifiitirWii; 
nthdi,  *  pB,ys  presently  5  bolls  vktual  lialf  meal  hidf  bear 
^^^^(K^;  and  tbU  iXk  ta:pitl6i  tiwf  clMitff\Blllik 
''said  lamlS'  paid  for  the  tehid  8  liierks,  and  &^  ilk 
'  oxgait  of  the  other  half  of  the  aaid  laiidks/  paid  md 
'  pays  for  the  teind  sax  ponds,  and  tliat  the  sdd  lands 
'  may  be  worth  and  pay  the  said  stock  and  tdndin 
'  time  coming.* 

After  a  keen  litigation,  the  Lord  Ordinary  fbimd» 
<  In  respect  of  tibe  dedsi<ih;~9tiL  Becemher  1812»  Sir 
'  Patrick  Murray  v.  the  Common  Agent  in  the  kealitj 
'  of  Cfieff,  that,  in  the  decree  of  Talnaticm'fimye^  on 
*  by  Mr  Wilkie,  the  stmis  stated  for  stock  and  teisd 
'  fell  to  be  added  together;  Imd  one^fiftfa  of  Ae  wb(^ 
'  taken  as  the  teind/  And  to  this  interloeotor  Ae 
Court  adhei'ed  after  advising  ftro  i^gdtfimtng  pedtiooi 
and  answers. 

And  in  the  nubsequenl  case  txf  the  ^itke^olF'!^ 
in  the  locality  of  Auchiergaven  (SHM  Nor*  ItSSO,  Rk: 
Volt: J  where  the  question  was  ultimatdy  declded^oittte 
grdund  that  the  victual  stated  to  be  tdnd  wasdidi  to 
W  rental  bolI)3  (t6  which  anoiSier  rtde  has  i)eBto:a^ 
ilie  authority  of  the  previous  decisibnk,^  iiiiltetiffB 
of  C^ieiF  and  Ratho,  as  e^blishing  the  pofaie  Oat 
gepariate  statements  tif  stodc  and  tefaid  inftrrel-Bo 
iseparate  valuation  of  tfa64;eind,  as  a  draws  t^^,'^ 
|U%  iadmltted;  The  question  must,  Uierefiireitetdd 
iohe  set  fit  rest  by  tht^e  de^tiidons.         *      . 

7%e  Court  unanimously  oonctitTed  ii  bpteimn  4&at 
the  cases  of  Crieff  And  Ratho  had  be^  itrell  dedd* 
^,  and'  w^e  flirti«^e W  tt^ 


iHium     iS(wmiQW4am»m        \m 


1ii#iif«i<t  fhntfifi  nrinintrir  twt  fooad  s»«^paiM8'diieHMn9to^«., 

lB'j<<  '1i'-*'    ■■'■■   >:■■■:■■■'  .   >      ZWnAk 

..  fikHftiavn.  An4-  Claaon,  W.  S.  A^t.  For  Be^ 
^"  Wondent,  JIforc.  J.  4-'  W.  Ferrier,  W.  S.  Agents. 
Jifrr  •p«*<*'(nW'ifc,  Cfark.  

?(»ii     b"'     •    ■    "■  ',     i  •■  '     -T. 


.Ioffv.....r«c-^.^PW  THOMSON 

.jg!;p^rjfy4Jf(^^noe»  tq  ^  mad^  to  hm»  ^(xtigned  to.  1k$ 

mifxiff^fiH/^iff^^^*^^'^^?'^'  *'^  ^  catOiomarf 
0)  flil^i^V4!^/<m'^  .f<it^  of  Oe  utieresi 

;Irt«H<fftW  #*W»WW,  mtd.tie  premium  oH'ihe  jpoUfy  ^ 
)a^inm9^f  ^  JKWmg  qfterwirdt  become  batth^ 
jfiriiml:4^^  Ai»4the  trustee  <m  his  teguettnOed  enUttf 
mku^VSFii'fdttoptttf  tiepne^thoH^wsiinuieediif 
<ic^!>^  W9dm/lf9»'-^'^si»o.quesikm  mth  lie 
blaimf^'J^t^  fitmtuner^  who  had  paid  jOtepta. 

nmm»  w^pr^eii»bk.o»tke.smi^dw  upm-tkepot^. 

ejfttoAeexteHtqfthesumsadMmeedb^himomMs 

-bojL  ;■..•■  f.i.<!  !    •■  •  •.    -^  '    ■'  '  .  < 

lii»«^f*»  Jf*AWfif  #«**"*  »  InwKvew,'ettt«wa 


nm 


IffiCISIONS  OF  TH£)        N0.IS8. 


TbQDMMlfk 

Skiepbefdr 

Bankrupi*: 
Cautioner, 


*^^JJJJJ[_|J[^' j^ \ ^Edi^aibmghi  by.wW^  Skn^trnm  Mffo^  to  h^ 
cHQ^F:  l^kk  graftal,  jmd  diacoiiiii^  l^iar.  Ac^ptances  to  tbe 
^xXept,  pf  Ltl^OQO.  As  a  p^rt  of  this  agr|3emat,Friair 
eJ^^ed  into  a  pgH^y  upon  l^Ui  life  with  the  JNorwuh 
lii^Buranpe  Company  for  L300D^  wbicb^^poUcy^heas* 
aigned  oyer  to  Sandeman  Maaecurity  of  aiuch  sum 
'  or  suias  of  money  aa  may  ultimately  arife  and  ke- 
'  (y>|ua  due  and  payable  to  lum»  hy  a,i^d  through  Oe 

*  transactions  to  take  place,  in  conseguencepf  tJiii^^d 

*  agreement,  to  the  extent  of  L.2000  and  no  fEurth^.' 
Shepherd  was  one  of  the  guam^|;e^  l^r.^^^eot.^ 
the  interest  pn  the  advances^  ^nd  the  pr^n^u^  c^.  tii^ 
policy  of  insurance. 

Fraaer  became  bankrupt^  and  ww  aequest^ted  ia 
1S27«  He  died  in  the  course  of  the  same  year.  Sk^ 
herd,  who  had  paid  considerable  auBia  tQ  aceaintdE 
the  interest  on  Sandeman*is  adtances,  and  also  scnetf 
the  premiums  of  insurance,  applied  to  Thomson,  trus- 
tee on  Eraser's  estate,  to  pay  the  premium  on  tier 
policy  of  insurance  for  the  year  in  which  Fraser  be- 
came bankrupt  and  died.  The  trustee  haviag  re- 
fused to  do  so,  Shepherd  paid  that  pranium,  and 
claimed  right  to  the  sum  due  upon  the  policy  in  se- 
curity of  the  sums  paid  upon  his  letter  of  guarantee^ 
after  answering  the  sums  due  under  the  assignatioQ 
to  Sandeman.  On  the  other  hand,  the  trustee  claim- 
ed the  sum  as  belonging  to  the  sequestrated  estate, 
OIL  the  ground  that  as  Shepherd,  by  his  letter  of 
guarantee^  was  bound  to  pay  these  sums,  he  coaM  on- 
ly rank  for  his  advances  as  an  ordinary  creditor  OQ 
the  funds. of  the  huikrupt* 

In  a  process  of  multiplepoinding  brought  by  the 
Norwich  Insurance  Company  upon  th|s  policy,  Sao- 
deman  was  preferred  prima  lo6o  up<Hi  his  ynioce& 
In  the  competition  between  Shepherd  and  Ae  trot^ 
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tee,  the  Lord  Ordinary  found,  '  In  respect  it  is  ad-"  J""®  ^^^ 
'•ttKtted  thai,  after  the  banlrruptcy  of  B.  Fraser,  the^h^i^ni 
*''i&imiiiit,  Alexander  Shepherd,  applied  to  the  tws-^^«5j]«^ 
•'fee  on  Fraser^ft  seqiiestrated  estate  to  pay  the  "pre^ BanktmpL 
•'^ittlum  of  insurance,  which  he  refused  to  do,  finds  ^*~'**^- 
•^iSial^^lils  must  be  held  as  an  intentional  abandon- 
•"'itient  of  the  poHcy  on  the  part  of  the  trustee,  and 
*-  Aat  Shepherd  was  entitled,  ih  consequdice,  to  pay 
'''tihe  premium,  for  the  purpose  of  keeping  up  the  in- 

•'  snralhce  fof  his  own'  relief. 

I  I 

i^Thb  trustee  recfoim^rf,  but  the  Court  unanimously 
tf^cMd  fco  the  Lord  Ordinary'g  interlocutor/ 

-^^n^h^Shiig^^  boncmtei  in  opiniM,  diat  as  the  trustee  had 
s#0s3.to  keep  up  Ae  insunmeey  and  topay  the premiuia  due, 
SMpiwd^  ^hy^yiffg  that  piemium,  was.  entitled  tol^oldthe 
^igpi:;^C(  ^  Sfcur^^  of  bia  advaiu)^. 

Iianl  Ordinary,  Corehouse.  For  Trustee,  Skene^  Mac^ 

'  daugal.        Hugh  Fraser^  W.  S.  Agent.       For  Shepherd,    ' 
'  'kutkerfbrd.         JEneas  Macbeany  W.  S.  Agent.  D. 

T 


^•»*' 


Mi..;      I    , 


>; 


'     JOHN  AIiLISOir^«Kil  Otbeu. '..:      :i 
^^ubui-  .......  -t  ... -t 

THGMAft  WATT.- ;. -,,;   ;.  .■.■>    J 

Process. — An  acHcn  to  hMe  it  fmmd  and  dedared 
that  tiki  pHrtuer&-vM^  siUidtA'A'^^ 
^9ider4  f/'tm  erecting  HOdingsimL  anrSi^mafif 
pi^apef^  which  migMibe' mi  Ae&pm^ 

Mirt  or  the  ikstghbrnofioaa,  andftkaatitigs  %iiM 
deri  ihouTd  he  onbmned  toduief'Jhdmiferjetliag^ 
my  eudh  buildinge,  Jbund  rompetent^  ^tdtikot^mi 
eudk  buildinge  w^re  erected^  tdr  tiid>um^  ifmiemeb 
eMitt(ttheti$ne.  ^  .         ;  ^ 

The  pursu^*s  bmugiit  the  present  adtm  iiiiiialing. 
tftat  the  defender,  Watt,  had  fened  part  of  a/pi^pcr^' 
ty  in  the  Reighbourbood  of  Dundee  whidi.  he  hoik 
purchased  £r<mi  the  magistmte^  te  firoma  fiqi  .Ak*) 
Ian,  tnachiae^iiakers,  who  hrtended  to  erect -^taifld;^.' 
iRgs  to  be  used  ae  a  ttadilaa  maitiiftiebfry  bs:*^^: 
nlng-mill,  of  both,  abd  that,  Ir  ekher  eas^  tb«r  mw 
amd  smdke  must  be  t^^  grdat,  and  ikiA  cretiteaal 
ifttbler tible  nuisance  to  the  pursuers  aad  flie  mdf^i 
bMrhood.  The  summons  eoneloded  to  haveifaibdiii' 
ait}d*digelafed  that  the  pursuers  had  undoubtediight|uidl 
interest  to  prevent  the  defeiii»w  horn  bdSLdxBg^  i 
ing,  or  maintaining,  upon  the  property  described^  t 
eb^ne^,  spiRnlbg  n^lls,  Miar  niiils;  aihltfcin^^  nmiku- 
flKtcAiMi  Stti  whl«fa«  from  theiictoe,^at&oke^  csr '•Iter 


xmcomitanto^  ntioassarUy  attendaat  upon  them,  shall  be  ^^^^ 
leemed  nuisances  to  the  pursuers  or  the  neighbour- auiiwii,  {«.«. 

lood ;  and  the  same  being  so  found  and  declared,  the^*'^; 

lefendws  ought  ^Lad'shWvld'-fte'ff^lrftbt  and  ordained  Proon$. 
0  desist  and  cease  from  building,  erecting,  or  main*  . 
aiolti^  bn  tfia  'i&id  ground  any  steam  eji^ifi^,  aptn« 
ung  mills,  &c.  which  may  be  deemed  a  nuisance  to 
he  pursuen  or  to  tb^nyei^hbiuftiOAd ;  imd  if  the  de-* 
'cnder  have  done,  or  sbdl^do,  to  the  contrary,  that 
le  should  be  decerned  «fnd  oi^daibed  to  remove  the 
lame,  &c. 

-  iVn*^fdae^  O^  de&ikfer  pleaded^Tbat  the*  actipn 
i»;^prai^«tuie.  and  inoMipetent      No  atSsam,  fen^e 
basv^eent  }D6t  erected,  nor  hare  any  operations  b^n 
Mj^  OS  that  cata  in  the  remotest  degree  offefxd  my 
pgntan,  er'  be  the  cause  of  com^aint.    The  pursuers 
lunre^u^voib^iontobringan  action  to  have  it  dedaved 
Aat^&ey  l^ve  a  right  to  c<nD|dain  cf  what  may  ia  law 
be  held  a  nuisance ;  and,  therefore,  this  being  en  ab- 
stract and  indisputed  point  of  law,  and  matter  of  legal 
ijgb;  tlie  action  is  incompetent  and  unn^cessaryi 
^n^qfuqTsneie  may  ezerdae'  their  legal  rights,  wb^r 
8te]rithihg'is  done  to  izit^ere  with  $uch  right)  withrt 
oilaJiyipievious  declarator  to  that  effect.    But  a  4err 
(dUaltfr  k£  right  to  oomplain  ctf  a  nuiemftce  only  when; 
itiifiipilL  be  proved  to  exist,  and  an  action  to  ha^y^: 
emttionsiand  manufactories  removed,  when  they^shaU. 
faa jmilt  and  be.  proved  niusances,' is  equally  ipcom-^ 
pe^iQhT  and  rjoaikm.     The  defender  has  n^i^her' 
Btactfoned^. nor  intends  toaaMtiw^anyerectiion  upmi 
Ua^iroperly.  whiidL  idiall  :be.  iKviiseJSi^es.'^ijjifr  tpsf^, 
pisaneraiotdMiBeigklKNttbood^  .  :  :t.  ,, 

*i>Eh^  haHiOriimiyi  rcpeJM  the  fii^^^nMAtiifi^ 
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84/une^imth^  relevancy  until  a  condescend^ce  is  given  in.  Hii 

Aiuwn»iic^».  Lordship,  in  a  note,  added;  .  ,   ^ 

^^^^        '  '•  ^*  ft  19  iot  irery  Bfcdy  tiat  tfcfe  jiirtaers  will  WaBIeV* 

^^^      *  tablifiii  that  the  baildhigs  il^  in  Ifce  tofute  oiF  encdon  ^ 

f  kfloome  Aukanoee.  al  a^  fetai^  period ;  Kat  ihef^  Miw 

.'  good  iMm  whjr  ha  flbattld  aot  baalfcNnBdiotttAi«ittell> 

/  tempC  .  ,       - 

.    Tlie  Court  unanimously  adhered  to  the  LcvdOi* 
Gary's  interlocutor,  .    . .  : .    J 

£orJ  Corehotise^  Ordinary.         Act.  Cockburn.     W.-Mmfk 
W.  S.  Agent.  Alt.  Jeffrey^  Cowan.  Twet& 

and  &ra*at»,  W,  S.  Ai^ts.  .   H.&tA.^ 


FJ/J^r  DIVISION 

No.  CLX.  24  J«;j<  18291 

ALEXANDER  SMITH,  Trustee  for  the  STaRLi><i 
Banking  Company,  '  .   ; 

agairuf 
WILLIAM  CAMPBELL, 

Cautioner.— 2%e  granterof  a  lifter,  gmaraxk&% 
the  jjayrnent  ofifie  balance  that  might  le  due.Mfm 
a  hand  of  credit  mthabank,  after  theprimpdvA 

'    cautioners  in  the  bond  had  been  fnUy  Ssciased^ 

'  found  relieved  of  his  obligation  in  conseqMeMfCf 
the  bank  having  taken  no  steps  dgamst  the  eautiah 
ers  in  the  bond  for  several  years  after  the4ifie0^ 

'  had  been  closed  in  consequence  of  the  hankruptcj/  %. 
the  jmncipql  obligant. 


till     .£-.  C«'*'V  ^"   '  .-■*'.•.  »'  ..■•>•••         ^^.,  ^ 

•   »  ■# 

;^^^jn4.  iSm  Stirling.  Baiiia»ig  Company  groii^d  b^^^;!^^ 
fff^hi^x^t  to  Mr  Hugh  Cfunerotit  merehanfr  in  Stfi^  smith  v. 
J^i  in  wfmrity  of  «riiicb CammMi»  with  feuvoUiers ^^^^^ 
jp  jCftuticmaKSt  excited  -  a  bond  to  tbd.  Baidfr  iii<4fa^   cmtfiofMr. 
nstial  terms.    A  short  time  after  the  bond  was  Me'« 
cntedy  the  defender  addressed  a  letter  of  guarantee 
4fciQiinodHder  of  the  Bank^  in  whkV  ftfter  men- 
tioning  the  bond,  he  says  ^^*  I  hereby  beeoftie  bound 

*  to  guarantee  the  Bank  against  any  loss  upon  the 
J!^giICC^^^  credit,  and   become  liable   fdv' the 

*  said  stnn  lOf  L.500,  or  such  part  theif^eof  Us  may  be 

*  dSHtwn  by  the  said  Hugh  Cameron  ;  it  being  und^v 
'  stood  that  I  shall  only  be  liable  subsidiarii^  or  for 
'  tucli  amount  as  may  remain  due  after  the  persons 
^  above  named,  who  are  joint  obligants  in  said  bond, 
'  shall  be  fUlly  discussed  according  to  law.'  The 
credii-accoimt  closed  by  an  order  for  L«lOO  in  Sep^ 
tember  1818,  wliich  was  the  only  operation  upon  thd 
credit  from  ^ay  1817. 

Ini  1829,  the  affairs  of  the  Stirling  Banking  Com- 
(ftny  having  become  embarrassed,  sequestration  was 
^lurded,  and  the  pursuer  was  appoined  trustee.  In 
1827*  he  raised  the  present  action  against  Itugh 
Cameron  and  his.  cautioners  in  the  bond,  and  also 
against  the  defender,  upon  his  letter  of  guarantee, 
concluding  for  payment  of  L.5S7.  Ss«  10d«  as  the 
idS^ount  of  the  balance  due  upon  the  bond  of  credit,  as 
cSf'itoth  February  1825,  with  interest  from  that  date* 
N<fif1keps  had  been  taken  against  the  principal  or  his 
c^^ners  from  the  time  the  account  had  been  closed 
dn  itie  present  action  Was  raised. 

Yn  defence  against  this  action,  the  defender  j>2?ff^2- 
^— -That  from  the  terms  of  his  letter  of  guarantee, 

4B 
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84  June  18S9.  the  Bank  were  bound  to  have  discussed  the  obligants 

UmWk^    in  the  bond  in  due  time»  and  they  were  not  entitled 

^^•"P^"-      to  make  any  claim,  or  to  raise  any  action  against  the 

Cmuumer.   d^^der  tiU  nAtw  such  discttsbion.      He  was  only 

liable  for  afiy  balance  that  remained  due  after  such 

diiteussimt.     Fourteen  years  had  elapsed  ai&fe  the 

letter  of  guarantee  was  granted ;  and^  although  the 

principal  had  faeottue  bankn^  adfaw  years  afiterwards^ 

the  other  ^obligants  in  the*  bond  ware  then  aolrent, 

and  from  them  the  foajuaanat  of  niiMLWM  then  due 

might  have  been  recovered.    No  intimation  was  madt 

*o  tba  dftfiender  tiiat  mqr  bahuice  was  Aie  titt  Aavppd- 

MBt  aetioit  WW  yabed. 

The  Lord  Qfdiaary  aasoihried  thfe  drfmircir^  f.  In 

*  reelect  of  the  widae  delay  on  tiie^paxt  jsf  ib«tJStir* 

*  ling  Bankiag  Company  to  dlsqua^  tfaa>eacb(j|OBWB  ia 

*  the  brad,  after  the  prinxdlpal  dehhtr  hsadt  faawiie 
^  bankruptt  and  the  cash^predit  in  conae^iaitaeJiad 

*  ceased  to  be  operated  upon.'  a  >  . 
And  to  this  interlocut^  the  Court  unanimoasty 

iftdhefed. 

LotdCorekoiue^Qrfibuaj.  Aa  WaBcer  B^f^JK^ 

JbaSoi  4*  Innes^  W.  &  Agents.       Alt,  More:      IW. 
bett^iiadk,W.8.Ae&at8.       S.CkA. 

"  T:- 


Bei  ISL         03URT  OT  SBflBKUi.  Itlft 


SECOND  DIVISION.       = 

No;  CLXL  9&  Jmu  18S9. 

'M  STUBBS  AND  COMPANY 

OEMMIL  ASD  GABSB1¥BLL. 

-BA»fi;lK4M.-^TBOiT.«~2V0j«raf»  niMtet  a  trust-deed 

granted  hy  a  bankrupt  Jbr  heko^^  (^  credHonf 

having  sdd  his  ^ects  (^fier  a  wnhocceding  ereditar 

ril  hadiidii/mted  to  than  that  he  %»as  in  the  eaurse  of 

-I'iigsesenting^pfmulifigi  sfndhadidtsd  them  inanae^ 

s'i  4itmf^e^utti<m  qf  the truet'deed^ in  tehich  he  iff- 

^^lii^etoifdnk  cUmned  deoreS'-'^mnd  that  the  trustees 

i>xAlkadsmo(imnmred  any  personal  luAiUty  to  the  ere^ 

ditor. 

Alb;(;andee  Smith»  merchftnt  in  Pkdsley^  liaTiiig 
become  insolvent,  granted  to  Stubbs,  Brothers,  and 
^Gettipany^  a  bill  for  L.25.  Ss.  6d.  payable  by  three- 
'kistalments,  9s  a  composition  on  iheir  d^bt,  the  two* 
leep  instalments  being  guarantee^  by  Gemmil  and 
Carsewell.    The  first  instalment  became  due  on  the 
2d  January  1827>  but  was  not  paid;,  and  Stubbs 
and  Company  protested  the  bilL    By  this  time  it  ap- 
peared that  Smith  had  not  been  able  to  obtain  the  ac* 
cession  of  all  his  creditors  to  the  composition-contract ; 
and,  on  the  5th  January,  he  executed  a  trust-dee4 
conveying  all  his  effects,  for  behoof  of  his  creditors, 
to  Graimil  and  Caia^well,  and  two  others.    (M  the 
IQth  January,  Qeiomil  addressi^  c^rculai:  letters  t^ 
the  cxeditois,  iatimft^iig  tfyd  execiUiqfi  of  the  tnwtr 
deed,  and  that  the  trustees  had  taken  possession  of 
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84  Juneie2«.  Snuth*s  property.    Afterwards^  Stubbs  and  Company . 
stub^f&Tv.  directed  a  poinding  to  be  executed  of  his  effects ;  but, 
Genunii,  &c.  Jn  conseq^uencc  of  the  trust-deed  being  exhibited  to 
Bankrupt.      ^^^  officcf,  he  did  not  proceed  with  the  diligence.  They 
^^^^^^  also,  upon  2d  March,  rendered  Smith  notour  bank- 

rupt, having  previously  informed  the  trustees  that  tbey 
would  not  accede  to  the  trust-deed,  and  would  im- 
mediately adopt  measures  to  set  it  aside.  And  the 
trustees  having  advertised  a  public  sale  of  the  bank- 
rupt's stock  of  goods,  Stubbs  and  Company  again  in- 
timated that  a  summons  of  reduction  would  be  exe- 
cuted in  a  few  days,  and  that  they  woul^  hold  the  tras- 
tees  personally  responsible^  if,  in  the  face  of  this  in- 
timation, they  should  proceed  with  the  sale. 

Accordingly,  Stubbs  and  Company  raised  a  reduc- 
tion, on  the  act  1696,  c.  5,  of  the  trust^leed,  as  hav- 
ing been  granted  within  the  period  of  bankruptcy. 
The  summons  concluded  also,  that  the  trustees  ^  should 

*  be  decerned  and  ordained  to  replace  the  moveable 
'  estate,  so  assigned  and  conveyed  to  them,  into  the 
'  like  situation,  and  subject  to  the  diligence  of  the 
^  pursuers,  and  all  the  other  lawful  creditors  of  the 
'  said  Alexander  Smith,  as  it  stood  prior  to  the'grant- 

*  ihg  of  the  aforesaid  disposition  and  assignation  in 

*  their  favour :  And,  fiuling  their  doing  so,  that  th^ 

*  ought  and  should  be  decerned  and  ordained  to  make 

*  payment  to  the  pursuer  of  the  aforesaid  prindpd 

*  sumofL.«6.8s.  6d.* 

The  summons  was  executed  against  the  trustees  on 
the  first  day  of  the  sale  of  the  bankrupt's  stock;  but 
they  allowed  the  sale  to  proceed  till  the  whole  stodc 
was  disposed  of. 

In  defeiM  agtinat  the 'latter  condinion  ef  Hie  ac- 
tion, it  was  pkaded-^ThsX  the  only  effect  t^  Hieti^' 
ductibn  of  the  trust^eed  was  to  eb^e  the  purstriFB 
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to^tticU,  by  cDIigehce,  the  proceeds  of  the  tniat^fands^  j^°^^^ 
in  tliie  defenders'  hands,  tliey  being  accountable  to  th6st|,t^^^^ 
creditoi^,  accoMmg  to  their  rights  and  preferences.  ^'^^"^^  *<=• 
Tfeere  was  nothing  \i^ong  in  the  granting  ot  tie  tx^si^  Bankrupt 
deed,  and' it  was  a  good  title  till  set  aside;  and,  as^'*^ 
the  trustees  had  acted  bona  fide  in  realizing  the  es- 
tate under  it,  there  was  no  ground  for  alleging  that 
they  nad  incurred  any  personal  responsibility  for  the 
debt  in  question. 

Awwered'-^The  trustees  knew  that  the  pursuers 
were  in  cursu  of  doing  diligence,  and,  therefore,  dught 
not  to  have  defeated  their  intention,  by  disposing  of 
the  bankrupt's  effects,  especially  after  execution  of  the 
summons  of  reduction. 

The  liord  Ordinary  *  reduces,  decerns,  and  declares, 

*  conform  to  the  reductive  conclusions  of  the  libel ; 

*  aad  in  respect  the  defenders  have,  in  their  defences, 
'  expressed  their  willingness  that  the  deed  should  be 
Vxeduced,  and  that  the  pursuers  have. unsuccessfully 
^  maintained  the  other  conclusion  of  the  libel,  finds 

*  them  liable  in  expenses  since  the  date  of  lodging  the 

*  defences.* 

*  .  This  interlocutor  having  been  brought  under  re- 
view of  the  Court — 

,  The  LordJfi9Hce'Clerk  said-— I  do  not  see  that  the  trustees 
could  be  interpelled  from  proceeding  to  accomplish  the  object 
eF  Uie  trust  by  the  pursuers  Baying  that  they  intended  to  go 
on  ^ifh  thrir  diligence.  The  pursuers  would  have  been  entitled 
to  proceed  witii  the  poinding  of  the  bankrupt's  eflfeets  even  in 
tbe  8aIe-room  where  they  were  about  to  be  auctioned,  and  it 
^^  thfiir  awn  finik  that  they  did  aoi  attempt  to  s^cuare  peiy- 
tt«&i  lift  diis  way* 

'  l^d  CU^ntee  was  of  the  same  opinion.  There  was  nothing 
stated,  to  support  the  d^nand,  exeept  the  reduction  of  the 
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"^  T*^.  troBtoee became penonaUyJiablelbrti^ 

fm£!^       intiiii|yliei%toiDakeit»feftr4^ 

X^d Pi^wtfty poncuned-  '■;  -i' 

The  Cour/  adhered  to  the  Lord  Ordinaiy's  intff- 
loeator>,diid^  fiirther,  assoflzed  the  ^efendeis  femSfk 
petitory  condusioDS  of  the  libel. 

Lord  Newton^  Ordinary.     For  the  pursuere,  Jamewh  j$Wp, 
A.  f.  BmderM^  Agmt.       Fdr  Ibe  deteAM,  JM 


;;r  li-H- 


FIRST  DinaiOK. 

No.  CLXn.  «5  Jmeim  ' • 

ALBXANDBR  fiOHTH         -     i 

EDWARD  BAYNB.  '  -'    •' 

Peocess.— ^  party  sued  as  an  heir  amd  reprmti^'^ 
the,  harifig  denied  in  hie  de/hfeeOaikdO^^ 
sent,  or  had  incurred  a  passive  Msj  and,  h^bre  d^ 
ing the  record,  having  tOrn  Oaied  deji^cts "a/mne 
merifS'^^bund  thklhe  didnot  incur  anifiripfe^ 
Han  hy  entering  upon  0^  merits,  and  tbM  niHjMlf 
closed  fiom  Us  preliminary  d^f^tkee  qf  non-repf^l 
sentation. 

The  pursuer^  as  trustee  on  tibie  sequestrated  estafa  d 
the  Stirling  Banking  Company,  raised  the  pitsent  t^ 
tton  against  the  defender,  ta  heir  of  a  ciiii^oiKS'  ifi  < 
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bond#  <ir  aa  Kpiw&atting  him  on  one  or  o&er  of  the^^vffi^ffl 
ptadVe  tUles'known  in  law.  limith,  v. ' 

xHf  ckfenee,  the  defender  pleaded  that  he  did  not  r^^^^'f...  .     ' 
pi^&lefit  the'  party  alluded  to.    And^-  in  his  answers     proem. 
to  the  condescendence  which  followed,  he  adhered  to 
this  denial^  and  alao  answered  the  pursuer's  aver- 
meiits  upon  the  merits* 

^The  Lord  Ordinary  decerned  in  terms  of  the  libel. 

Th^  defender  reclaimed,  and  pleaded^Thst  si- 
Amif^  the  Lord  Ordinary  had  not  assigned  the  ratio 
of  hid  judgment  in  his  interlocutor,  it  wotkld  not  he 
denl^  by  the  pursuer  that  it  proceeded  on  the  groimd 
that  the  defender,  by  entering  upon  the  merits  of  the 
action,  had  thereby  incurred  a  representation;  and 
that,  if  he  meant  to  adhere  to  his  defence  of  non-repre- 
sentation, he  should  not  have  entered  any  plea  on  the 
merits.  Although  this  was  the  practice  under  the  old 
form  of  proeess,  H  was  now  quite  done  away  with  by 
the  new  form,  by  which  a  defender  is  bound  to  state 
his  preliminary  defences  and  his  defences  upon  the 
merits  at  the  same  time.  And,  therefore,  while 
the  defender  pleaded  that  he  did  not  represent  the 
party  in  any  respect,  the  pursuer  was  bound,  in  the 
fi|f|t  l^ace,  to  prove  his  altegations  that  the  defendiev 
hi^j^  iaCOKred  a  passive  titte.  i 

^^leaded  for  the  pursaer.*— 

,|f.  the  defender  intended  to  abide  by  his  defence  of 
no^T^presentation,  he  should  have  eoiifliied  himself  to 
thfit^  and  not  entered  into  any  defence  upon  the  merits. 
Bf  entering  upon  the  merits,  he  incurred  a  iiBpresen- 
tetion,  and  he  must  be  held  to  hav«  virtually  aban- 
Iffoei  his  prdiminary  defence. 

*.  '  ', 

The  Court  unanimoualj  concurred  in  ^^inion  that,  tmder 
tbe  new  form  of  process,  a  defender  was  bound  to  state  his 


^w!^w^'^^^  iotii  dilabr^  iindW  tl»»  tuerlis;  «t  fiiAt  i^VM; 


BmiUiLf.  ^7  entering  upon  the  merits,  the  diefi»der  oeoldrM  fceJieK 
BajfXK^.  ^1  '  fts  tlierefy'hicurring i  repreieiilaidoli,  or asiiaringahnimi 
bisttfig&addelattee  that  he  hai.  9^o({  incurred  ^i^x^raen^ 
.  (aon'to  kfer  hii  UiMlity  finr  the  i«^ 
^  •  2%e  Cottff,  therefore/ remitted  to  the  Loid  QnU- 
luny  to  inquire  «£Eti!tber  iato  the  point  of  rejp^resepite- 
tipn,  and  to  do  as  be  fdiaU  «^  cauw,  iteservjfig  tbe 
^^uestion  of  expeiiftee. 

Jjprd  Newtqf%9  Ordiiuury-  Actfatrrf.  2)a&»  ami /mmi^ 
W.S.A|^tB.  Alt/amesof^if'Amiiltf.  HoBltllii^ 
oM,  Agent.      iS".  Cleric.  7 


SECONJQ  xnrisioj^. 

No.  CLXIII,  125  J«M  18«i 

TAYLOR 

i   .  againa 

TAYLOR. 

L awburrows«~Pab£Vt  akd  Chii.d.^1«i  «t  J^ 
jplicatum  for  letters  qf  Imcbwrows  hy  a  pareri 
against  a  child  Rning  in  hisjttm^,  andhmng  10 
separate  means  qf  subststenee^  ^  r^guiarettne 
is  to  allow  aprcqfqfAe  cause  qf  ^^pprehMSf^^ 

\  fore  granling  the  cqpjslkatumn 

Taylob^  ihe  fitther,  applied  to  the  jodtioeB  fi^^ 
oi  the  county  Wd  dty  of  Editabutgli  for  letlotof 
tawburrowB  dgalnst  hid  son,  A  lad  dgfateeny^ifftof 
age,  without  stating  auy  cau^e  bf  his  apprd^$i<Hi  in 


^lrii€ildaB»iMkt4iU.wjyth(mt,WtiQg  aay,  of  t]he  cIrnT.yW;: 
JWMtwicqr^jCMi'?grhidiit  >wig^  growled.    Thp  j  wtkc^fib  ^*y^^' ' 

granted  the  prayer  of  the  applicQtioii».  tagfA^fw^^^"^  ' 
iharaAt  of  incarceration  againet  tbesdntili  be  ahould 
HiUi^c&titlbn,  wliich  they  modified  at  die  lowest  ,fiinii 
'i\kSk}tiziA  fay  the  act  of  ParHattient^  : 

The  son  present^  a  bill  of  8iltp<|)6io»  against  a 

threatened  eharire,  in  which  he  set  forth,  that  he  was 

.iKtrp^ssent^n  apprentice  to  a  8u^eon>  without  any  funds 

w  separate  means  of  subsistence:    That  his  father 

anX  mother,  having  quarrelled,  now  lived  separately, 

the  latter. having  an  allowance  of  only  h.SO per  an^ 

num :    That  he,  the  snspefll!ei>,  was  consequently  ob*. 

liged  to  live  in  the  house  with  his  father,  who  treated 

him  harshly^  wfA  threatened  hijn  because  he  conti* 

nued  occasionally  to  visit  his  mother ;  and  that  he 

had^iffeEed  no  violence,  and  had  given  .no  cause  for 

the  application  at  his  father's  instance. 

'    The  father,  in  his  answers  to  the  bill,  set  forth 

a  statement  of  violent  conduct,  ungovernable  passion, 

and  threatenings  of  personal  violence  towards  himself, 

on  the  part  of  his  son,  which,  if  proved,  would  have 

^*^#q^y Juetified.hia  application  for  lawburrows. 

^\t  ^  The  Lord  Ordinary  took  the  case  to  report  ver« 
'^•^  M)y  tipon  the  bill  and  answers,  and  stated  his  rea^ 
-'\Swgfk  iqt  doing  so  to  be  on  account  of  the  near  rela- 
tionship between  the  parties,    and  that  he  had  not 
found  any  similar  case  between  a  parent  and  child 
s  tis^t)^  books.    That,  in  the  general  case,  it  was  .set- 
V)  tied  tfaiM^  a  party  making  the  application  was'  entitled 
^  4o^g|et.the-lette|rs  of  lawburrows  upon  making  oath 
r:r  oC;!7^ity  .to  his  apprehension  of  danger,  without  any 
proof;   but  that  a  different  rule  was  laid  down  in 
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a>jiii»i^g33^  between  a  hugband  and  wife,  wbae  ciOff 
Taylor  o.  party  apjdyiog  for  lawlmnpews  must  lead  sow 
TuwfaL'umii    proo^  *^  shew  iJiat  the  apprehension  is  wdl  fionnd- 


Panmimmi  ed,  TViif^  Justice  qf  PeoeCi  p.  191>  liawbunows; 
and  that  the  reason  of  that  nde  appeared  to  be  appli- 
cable to  the  present  case,  where  the  relationship  l»- 
tween  the  parties  was  so  dose,  and  where  the  m, 
against  whom  the  application  was  made,  was  a  hqdot 
living  in  family  with  his  father ;  beeanse,  although 
the  father  was  no  doubt  entitled  to  obtain  his  qiidica- 
tion,  if  any  part  of  the  statement  made  by  him  i&  \k 
answers  were  true,  yet  that  it  might  be  impoarible  ftr 
the  son»  in  the  circumstances  of  his  sitoation,  to  find 
security,  even  though  the  ap^eation  by  ihe  After 
might  have  been  groiindlefe. 

As  there  was  no  means  of  taMng*  a  proof  in -tte 
Bill-Chamber,  and  the  case  require  instant' diqahi, 
his  Lordship  suggested  that  perhaps  the  preferable  way 
would  be  to  remit  to  the  justices,  with  instractfoos^tfr 
allow  a  proof  on  a  short  &t 

The  Lords  were  unanimously  of  opimon  that  tidi 
was  the  proper  way  of  pr  ocee^ng.  They  wscatSisS^ 
instructed  the  Lord  Ordinaiy  to'  remit  the  caas  to  tl» 
justices,  with  instructions  to  allow  a  proof.  With  "pbm 
to  his  Lordship,  if  he  thought  fit,  to  call  the  parties 
before  himself  for  examination  in  tihie  interim.' 

Laid  Ordinaiy,  JfofM^t^  For  Be^ondan^  fiiplM. 
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FIRST  BIFISION. 
No.  CLXiy.  S6J»i2^1&29. 

ROBERT  ELLIOT 

against  ^ 

HiSNUY  JOHNSTONE^  one  of  the  Managers  of,  and, 
,  for  behoof  of  tlie  Leith  Banking  Company. 

PmM;ff84.-*~lKQiBiTiON. — Circumstances  in  which^ 
an  inhibition  was  recalled  on  account  qf  the  incor^ 
,.f^4  and  blundered  Jbrm  in  which  the  bill  and  let- 
ters ^inhibition  had  been  prepared. 

In  1885,  Archibald  Scott,  agent  for  the  Leith  Bank- 
ing Ckunpan^  at  Langholm,  granted  security  to  the  ex- 
tent of  L.10,000.  Thereafter,  the  petitioner,  Mr  El- 
liiil^  who  was  no  party  to  this  bond,  became  cautioner 
for  9cott  in  another  bond,  to  the  extent  of  L.5000» 
which  jset  £orth,  that  it  was  intended  to  afford  to  the 
sa^  bonking  company  a  further,  separate,  and  distinct 
sa^ty,  to  the  extent  of  L.5000,  with  interest  and 
penialty,  ova:  and  above  the  said  security  for  L.10,000« 
&e.  The  tenor  of  the  bond  for  L.10,000  was  fully  re- 
cited in  the  outset  of  the  bond  for  the  additional  L;5000l 
In  18S6,  inhibition  was  used,  and  recorded  on  the  same 
day  on  both  these  bonds.  The  bill,  which  was  present- 
ed for  letters  of  inhibition  against  Mr  Elliot,  after  fully 
setting  forth  the  terms  of  the  bond  for  L.5000,  in- 
dodiog  that  part  of  it  which  narrated  the  terms  of 
the  L.10,000  bond,  subsumed :  *  That  the  complainers, 

*  as  managers  and  cashiers,  and  trustees  foresaid, 

*  did,  upon  the  2d  day  of  February  1827,  render  a 
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U3mmu^.i  ^^^^^  account  of  the  said  Archibald  Scott's  agency 
EUiot^joiHi. '  affairs^  as  on  the  29th  day  of  January  1827»  tofte 
'^^^  *  said  Robert  Elliot,  and  made  a  demand  for  paymrat 

Propm>         *  of  the  foresaid  principal  sum  of  L.5000  sterling,  con- 
inMbuum.      t  tained  in,  and  due  by  the  said  bond,'  &c.    Audit 
concluded : '  An4  the  said  Archibald  Scott  and  Robert 

*  Elliot,  knowing  perfectly  that  the  complainen/  88 
'  managers  and  cashiers,  and  trustees  foresaid,  are  to 
'  sue  out  all  manner  of  execution  against  them  for 
V  payment  of  the  foresaid  principal  sum  of  .I^.lO|O00| 

*  (instead  of  L.5000)  with  interest  thereof,'  &c. 

The  prayer  of  the  bill  was  general ;  and  thedefii 
veran^e  was  in  these  terms,  *  Fiat  ut  petUur,  becaiise 
'  the  Lords  have  seen  the  registered  bond«  stated  ac- 
'  count,  and  certified  extract  before  mentioned/ 

In  the  will  of  the  letters  of  inhibition  which  fol- 
lowed, and  in  the  executions,  the  sum  was  correctljf  sta^ 
ted  to  be  L.5000 ;  but,  in  the.subsumption  daose/'t.f 
the  elapse  corresponding  to  that  in  the  bill  prayiBgfbr 
inhibition,  where  the  sum  of  L.10,Q00  was  introduced 
instead  of  L.5000,)  the  figures  L.506o  were  written 
upon  an  .  erasure,  the  original  figures  having  Itoi, 
L.10,000,  as  was  alleged,  and  not  denied. 

Upon  the  ground  of  the  mistake  in  the  bill,  in  mir 
ing  inhibition  for  L.10,000  instead  of  L.5000,  and  (H 
(he  sum  of  L.5000  in  the  letters  of  inhibition  beiiy^^ 
written  upon  an  erasure*,  Mr  Elliot  presented  a  j^. 
tion  praying  that  the  inhibition  might  be  recalled; 


*  There  were  other  grouudfl  pleaded  for  recalUjDjg  the  inhibitioo,  wiuch 
it  appears  unneceBsarj  to  mention  particularlj,  as  the  judgment  of  As 
Court  proceeded  upon  what  is  above  atatedf  but,  in  .lefoeace  (a:raw. 
ohsenrfttions  which iSeU&DU  the  Bench.at  thfadyini^  itmt^tejKVff 
to  state  that  there  were  yarious  alterations  and  interlineations  introdoMd 
in  the  Ml)  of  iflhibition,  though  not  in  inpoitant  particulan.    Ti^  ^* 
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md  jpleaded—ThB,i  ihe  warnmt  issned  upon  the  biU^,j[y^^' 
oilljf  authorised  the  diligence  for  the  sum  as  specified  jgiu^c^-^ 
in 'the  bill ;  or,  in  other  words,  the  iohibition  was  on-'^^***^^     ' 
ly  granted  ut  petitur.    Under  this  warrant,  th^  ere- procM* 
dBtb^  c^tnild  not  either  originally  expede  a  valid  inhibi-^"""*'^ 
tmi  ^gaipst  the  petitioner,  or,  by  any  after  alterations 
in  the  diligence,  render  it  legal  and  elBectual.    If  the 
difigence  was  framed  for  L.10,000,  in  terms  of  the  war- 
ran^  ^then  both  wafrant  and  diligence  were  false  and 
erroneous.    On  the  other  hand,  if  the  diligence  was 
ohginally  framed  for  L.10,000,  but  was  afterwards 
erased  and  altered  (as  was  actuafly  done)  it  was  doubly 
objectionable,  both  because  it  was  vitiated  by  the  era- 
sure and  alteration,  and  because  it  was,  as  altered,  dls* 

ebnfomt  to  its  warrant 

'  -  » 

It  was  amtcered — ^That  the  terms  of  the  bond  for 
UMMX),  in  which  the  petitioner  was  an  obligant,  were 
ekjnressly  set  forth  in  the  bill  praying  for  letCem  of 
inj^bition ;  that  this  was  the  only  bond  recited  or  re^ 
fmed  to  as  the  warrant  of  the  diligence  sought ;  that 
die  productions  with  the  bill  (as  proved  by  the  war- 
rant) were  the  registered  bond  for  L.5000,  stated  ac- 
count, and  certified  extract  firom  the  letter-book  of  the 
banking  company ;  that  there  were  no  other  produc- 
tions ;  and,  therefore,  that  the  ^fiat  ut  petHur  could 
aj>ply  to  no  other  bond  than  that  for  L.9000,  and  war- 
raatited  the  expede  letters  of  inhibition  upon  it*  The 
erasure  and  alteration  in  the  letters  of  inhibition  were 
of  no  importance.  In  the  will  of  the  letters,  and  !h 
varioOB  other  parts  of  it,  as  well  as  in  the  executions. 


'«VWV  -mU  ftllflgafi'By  iketmfmSmUiu/t  to  be  uncoaimoii  fit  pn£tk% 
(lifthfi  ^mtk  not  d»aitS)  i  «ad  It  iru  ollteed  to  be  proved  by  a  lepert  from 
tbeiCeeper  of  tte  ttgiwt. 


1M4  OBdJSiONaOFTKB         Haiti 

if  jiMi^^^l^^^^^  WM  cmedSif  stated  nt  USmtt  so  tktf  it 

sittotyifc       ^otiid  have  beett  of  nd  imporUaice  i^  tike  sttm  liad 

^*^|^^     been  left  blank  in  the  clause  where  the  erasme  oonir- 

fTf?l.       ^®^'     Ho^^'°&»  therefore^  the  worda  written  on  the 

erasure  pro  non  scriptUs  which  the  respondents  vc^ 

entitled  to  do»  it  was  sufficiently  clear  that  it  wag  i^ 

on  the  UiOOO  bond  that  the  diligeocQ  proceeded. 

Tke  Comrt  (with  the  exception  of  Loud  Cisip^} 
were  of  opinion  that  the  objectioas  wece  fistid  to^tk 
inhibition. 

The  Lord  President  obaaved-*lliat  tins  was  a  ease  o^grttt 
importance  in  regaM  to  the  execution  cf  legal  dffigenoe.  tt 
was  true,  that  this  was  not  the  case  of  a  oompetifiQtt  «f  dft- 
gence  between  creditors ;  but  his  LoTdship  did  not  t&iiifr  flat 
diis  was  of  any  importance,  as  the  debtor  liad  a  substantial  kte- 
rest  to  have  the  free  enjoyment  and  diflpqsal  of  his  pitypertjr,  n- 
less  his  hands  were  tied  up  by  Ae  strict  fbrms  of  legal  if^g^caee; 
but  no  such  dOigence  oonld  be  supported  unless  it  praeeedrf 
upon  a  clear  and  sufficient  warrant  in  the  same  ittaauMfi  h 
tfaecaseof  aninfeftmentyif,  iathe  praoopt,  Hieeouimattlvttfc 
give  infeftment  to  A  B,  and  the  instramentbore  tliat  iafefinett 
was  given  to  CD,  it  would  ne^er  do  to  say  that  tihiswasapa^ 
ble  blunder,  and  that  it  was  clear,  from  the  iHiole  drcnafltis- 
ces  and  other  parts  of  the  deed,  that  A  B  must  Imve  beeali- 
tended.  Again,  in  the  case  of  pefsonal  diHgenee,  mpfM^ 
caption  to  be  issued  on  a  sum  for  L.IOOO,  when  the  dtellfrtlt 
only  L.lOO,  the  party  charged  would  be  entiiled  to  ajq^ymi- 
mariljr  for  protection  or  relief. 

Lord  Crania  had  great  doubts  whether  an  oi^eclM  U^ 
form  of  an  inhibition  could  be  thus  summanly  sti^tftf 'A? 
party  inhibited,  where  -there  could  be  no  dii^ute  as  to  tiie  texii- 
tence  of  the  debt  upon  which  the  diligoice  was  used.  Tk 
debtor  appeared  to  him  to  have  no  interest  t6  object,  beewse, 
before  giving  in  answers,  another  inhibition  liable  to  bd  oij^Mi 
might  be  used.  By  such  a  mode  of  proceeding,  the  iaiuMiV 
creditor  might  be  engaged  in  two  lkigatioa»-*4utt  iMrttf 
debtor,  and  afterwards  witft  any  peteto  who,  affar  AedM»«f 
the  inhibition,  gave  credit  to  the  debtbr.  In  rcgaid  A)  Sta- 
tions, or  other  imperfections  ia  inhibitions,  or  other  judicial 
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t«f;iina^9;taiiM  w^   Vfire,4a  «f#ea^«6wf  pf  the  )i^ntipg,  ,  If,  g^^;;;^^^ 
ifi^^fftf  W9..  nor^  scriptifi  the  words  erased,  (»r^inte|:liue4>  stone. 
or  erran^Msly  used,  the  writing  contained  all  that  was  n^ces-      ' 
saij^  although  the  court  might  bestow  censure  upon  the  writer /f,;^^!^^ 
^Ae  deed,  the  creditor,  who  had  employed  the  officers  of 
)k^  lair  appointed  for  that  purpose,  ought  not  to  suffer ;  and^ 
80  fiu'tusr  he  had  been  aUe  to  discover,  the  objections  iqppeared 
to  him  to  be  of  the  nature  so  described.    By  the  early  prac- 
'tiq^  tiifl  Lflvd  Ordinary,  whea  granting  inhibitions,  decided 
•4Am^  <q^f>i^«^  aiMl<aUliQi|gh  this  had  jikOt  bee^  done  fer  » long 
time,  ^^j  by  a  late  statute,  the  whole  had  been  left  to  the 
.j^j^  ta^^tbe  9il)s^  tl^e  Court  oi:^h^  still  to  d^tennine  ap  the 
,|Lor4^jOjedn9ry  w^u^  ,h»ire  dme ;  and  on  the  pmciples  alrea- 
4lft WB^I^^dy,  ao.^  aa  his  could  s^  he  would  have  authojis^d 
jftf  i»WHtw».iftq«fftion, 

•ettd^r  Af4F^  w^.pf  A  i^a?ent  cpinipn  ;  wd  could  ^ee  no 
Jyi^j^^J^e^fTf^^.^^  ca?p  of  the  ol^fctioii  being  stated  by 
;(ibft^!PP<f!A  4ebt(N:  iind  that  of  its  occurring  in  a  competitiqn 
{flljijljj^pijj  l^etmjreen  creditors.  The  ocanmon  debtor  had  an* 
jpt^l^tit  to  have  the  full  administratipii  of  his  estate ;  and  he 
M^  lyyijifyiiidiyg  right  to  insist  that  the  diligence  of  law,  by 
^9^H^^V^^^  <^^  ^^  ^^^^^^  ^  ^  restEained^  should  be  strict 
I^A  fapjH^  11^  f|l  rflyttte.  There  was  no  legal  diligence  of  which 
-ftl^lw^)*^  Pff?)"^^  was  ao  jealous^  or  where  objections  of  so 
IPtp^i^  a-wjtuTB  bad  been  sustained,,  as  the  diligeni^  of  inhi^ 
'JM^^lirIttdi«  until  lately^  was  only  granted  cawa  oqgnUa. 
^M^wsmfsm^  thai  the  bill  which  prayed  for  the  lettecs  of 
Ji^l^tipn^  dioQld  be  correct  in  itself;  and  the  ^  ut  petitut 
was  the  warrant  fiir  the  diligence  which  proceeded  on  this.  Mat- 
lm%mf^  ^^  impiavBd  by  the  circumstance  that  Scott  was 
^nncfrn^d  m  the  two  bonds  which  were  granted  to  the  Bank  ;fi>r 
4^rWaa  thip  yery  circumstance,  and  their  being  registered  at  the 
'yippie  time)  which  occasioned  the  conliision.  In  the  subsumption 
,4i|f;thaJ>i)l,itwasihebondforL.10/)00,  in  which  Mr  EUiot 
iA«Aiiq«oiM»ni«  which  was  xieto  It  was  only  the  L.50(K> 

x^lWii  m»  wUcb  be  waa  an  obligant ;  and  diligence  was  ppt 
''BW9i  ^  VI  terms  of  tliat  ban4-     His  Lordship  did  not  think, 
^  inffiich  ciipumstaiic03»  tb^  the  inhibition  could  be  supported. 
V  .,Xord  iCrittM  concuimd  in.  the  c^nion  of  the  L<H:d  Presi- 


M  June  I8ia  j^^  ^^  ^  j^^^  Balgn^.    In  r«fia«ee  to  tik^  ote  en. 

Elliot  •.John. '^^'^  and  alterations  which  appeared  npon  ibe  fiuse  of  tlie  IdH 
a«*  (referred  to  in  3  precediii^v  ii<^^.  hj^  L^idAip  aaud»  diat  he 

'"  had  no  con€q>tion  tnat  sndi  sldvenl/  proeeedings  had,  ia 

practice,  been  made  the  foundation  dT  legal  .diligence.  Ae- 
corfiligf'to  tbe  doctrine  of  the  respondent,  fhe'-llffl  m^ht 
be  full  of  erasures  and  inaccuracies  so  as  to  be  scaitdy 
legiUe,  and  att  this  was  to  be  r^iM[*hf  tiba  tisofel  ^. 
rnntjiat  ut  peHtur^  &c.  Tfaisai^t  be  commoii  in  piae- 
tice,  and  the  present  bill  might  not  perhaps  be  more  bhnidaed 
than  others,  on  which  diligence  daily  proceeded  ;  bat  if  it 
were  so,  it  was  full  time'  to  coirect  sncb  practice,  and  Ibst 
practitioners  should  know  that  such  bli^dered  mstrumcnt^ 
whai  brought  under  consideration  of  the  Court,'  wbuIdnotW 
supported  as  the  foundatimi  of  legal  diligence;  ''H&  TafSUf 
did  not  coarider  it  to  be  of  importance  that  '^eVc^e^ti^^ 
not  arise  in  a  eompetitum  irfdUigenee;  but  bod  tMH ^Mhbj 
the  debtor  hims^  In  the  case  of  tnatnal  ko^^awlk,  wliich 
are  bona  ^fidei,  the  intention  of  the  partes  ni^hfc  If^  pithcnJ 
from  circumstances ;  but  legal  diligence  was  ^Mfiiwi$9iHj^-^^ 


and  required  to  be  regular  and  formal.  *.,.■.,  t 

In  reference  to  the  allegation  that  such  irregularities  wire 
common  in  practice,  and  disregarded,  and  flie  offer  to  pivve 
such  practice  by  the  evidence  of  the  keq>er  of  the  mgn^  ^ 
Xiord  President  objected  to  such  a  report  being  tak^.  fie 
would  be  vary  lorfy  to  see  it,  and  would  ^y no  f«g[<r3  Hb*^ 
whatever  the  practice  might  be.       •  •   ?,!....«? 

The  Court,  therefore,  recalled  the  inhibilfc^.   •  *'  ' 

For  the  Petitioner,  SoL-Geti.  (Hope)  Whighan^  Gr  B^  JP^ 
Mar  tiny  Agent  For  the  jEle8j[kmdents,  Jatnqnny  ML 
d»fmn.        Jfofisonand  Bisset,  Agents.    *    !ff.  dlcarlu  ' 


ibflfafe      cbimt  bfstsssioif,  loar 


ft:; 


'  y 


SECOND  mriSXQN. 


.ulU0I8TRATB8  and  TOWN   COUNCIL  of 

^^H  DUNDEE 

J^'^^'  against 

}^  •  KID  AND  Others. 

•    .4*     • 


^     Bl^LQU.  AND  VaMAL. — ^NoN-EKT&Y..-«-PBOC2S& 

^ifit?^^  *  redmUian^'imprcbatiomf  and  declanOar  ,qf 
biW«ifil*ryf  **^  produfikm  must  be  Mii^kd  before 
^ikiid^fimie'^kat  the  heir  of  the  last  entered  vassal 
ioikmotwaikd-^'^ean  be  insisted  in ;  and  if  it  shall  apj^ 
^^pSt^iJi^  the  titles  so  produced^  that  the  heir  has 
i^^Whhtferest  in  Oie  question,  or  could  not  compel  the 
pursuer  to  receive  him  as  vassal,  the  defence  will 

^pt  l^dgii^trates .  and  l^own-Council  of  Dundee  are 
sj^^c^.  pf  lands  called  the  Hillton  of  Dundee^  of 
vhich  the  dominium  utile  is  divided  into  a  number 
0^  smalL  feus  held  immediately  under  the  town.  The 
magistrates  brought  a  reduction-iraprobation,  and  de- 
clfbatbr'of  non-entry,  against  several  of  the  feuars« 
^%Qgi  for  production  of  charters,  dispositions,  In-^ 
8truinents  of  sasine,  or  other  writs  having  relation 
to  these  lands;  and  concluding  that  they  should  be 
reduced,  and  that  the  pursuers  should  be  found  to 
have  the  only  good  and  undoubted  right  to  the  lands  ; 
*  at  least,  in  case  it  shall  happen,  during  the  course  of 
'  this  process,  that  the  said  defenders  shall  produce 
'  any  right  of  property  of  any  part  of  the  said  lands 
'  and  others,  in  favour  of  any  of  their  predecessors, 
4  C 


OBfaODM  QR'JtHB       Mb.  1ft. 


ia>j«Mittft. 


Xf tl^lstmlte  of 
Dundee  «. 
KM,** 


VoMtaL 
Froceu. 


sors  or  aathor8»  as  immediate  JaiEpBliiripeDon 
IheiM^  aad-Ouil'tfaB  aanieeltid]  In  fofiiidtolert^ 
the  pmsaeis  from  tli»  right  of  prapetty  Am(( 
tlien,  asd  fit  tliat  case,  it  ought  and  shoiM  bfrMod 
and  declared,  hy  decree  foresaid^  that  ^ese  mrtim 
of  the  lands/  &c.  *  are  in  non-entry  by  t&m&tf 
the  several  vassals  who  stood  last  infeft  and  gcSsed 
therein,  and  through  the  fii&ure  ot.  the  layrMiight- 
eoos  heirs  to  obtaia  themseli^  Mrve4iU)d  !¥t<pA 
entered  and  infeft  in  the  aanMk  ^iDd  mtU's<^«M^>0 
mtil  th^cotey  of  audi  hair  w  l^gdldisponsi^iDd 
diat  iheNftqf  tile  Mo-entapy  Ktnotf^mOm'^^tKmi^ 
&e. '  bdong  t6  the  pnrsiMrs  'f  Arid,  IIMtlbil^^'tfeHe- 
fenders  should  be  decerned  to  make  nSqrri^rftte 
said  retoured  duties/  &c.  "  *^ . 

The  defenders  satisfied  the  production  ;aiai^  4^^ 
their  readiness  to  enter  with  the  pursuena^  ^  ilu^eQM 
on  pajrment  of  the  retoured  feu-duties,  all^iig  w 
there  was  no  ground  for  subjecting  them  in  the  penal- 
ty of  the  fiill  rents  fiom  the  dateof  citatiM«,«MllH 
in  terms  of  the  8ummohs»  the  purswrs  inwt^iMit^ 
g^ve  an  entry  xm  payment  of  these  feordutiMr  r ;  J 
The  defenders  afterwards  put  in  this  addltiQN»2i9li¥' 
that  the  actiw  was  void  and  vull;  in  ree^eet  Hf  Jtf- 
suexa  had  failed  to  (^  as  parties  thereto  .tl^«nflil 
heirs  of  die  last  entered  vassalsr  in  the  diffimot  tpl^ 
jects  hdd  by  the  definid^rs,  and  to  whiob^  ^/Me 
acquirsd  right  as  sfaigiilar  snccassoitiu  >  n.si/ 

The  Lord  Ordinary  pr<»oiinced  this  :UiMlofftar>r 
*  Sista  proeess  tiU  the  panneM  shafi  eafii  jOi&sppcMt 
«  hem  of  the  tassols  hist  eut^r^^  wlM^  thwi* 
^  are  knon^  tn  theni^  aadj  where  4h^  happen  to>k^ 
'  unknowtik  till  they  call  aittb  person,  as  ih^^Mtr 
'  poflsfssing  the  particular  fe^shallpo^ 
'  as  such  heir,  within  tea  days  after  a  requisition  by 
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3fc  JiillrtliM  ^tkd  hf  thi  defeii<0f^  the  I»o«d  OnttMry  i^  iM     ' 

L>u4PI*9MMBW|  as.t9  tin  neoensfy  ^fcdiinrthehflktof  Ihe^^^H^ 
g^.  va^nllttitaiiered*  «id  the  diffinlfty  is  noi  nmamA  bf  tha  jv«M«fty. 
3^^  iei^o|tl|<9ci|W 

^^^^^nbte  fubjoined  to  which  rather  seems  to  indicate  a  dedsiDH 

^ ,to  ihecontnuy.   Bat»  ad  the  matter  is  doubtfiil^  he  conceives 

^  h  better  for  the  pursuers  to  remove  the  difficoltf  hf  still  ciL 

«  ^'^!iig''siieh'hdrB  as  are  known  ihan  to  protraet  the  cause  till  a 

'>^'addsite  of  the  Cottit  be  Obtained  on  the  point 

::*ii^  He  1m  n<»dinibt,ODBrfdeiing  the  pKeeeiit process  of  tadtto- 

/ib#9i4B^pi»hM^  ittWhiill  tiia  cendvsione  «§  lo  noiMntrjr 

.c^jai^fhfy  oottmnfiAtan  tfaa  pitidnction  of  such  titles^  by  the 

«.,^  dffjpqd0r%  as  fofckaiA  <ha  fnnnerft*  right  to  the  dominiuin 

*  ti^i2e^  that  it  is  competent  to  tite  the  heirs  after  the  production 

/  iajSatisQed;  and  that  it  is  still  competent  in  the  present  stage 

**^^this  process,  as  the  defenders  did  not  bring  forward  this 

'^|krelim!nar]r  plea  or  defence  till  after  ibid  record  has  been 

tU.i(Th0f»uC8iier6i  reelftlmed,  and  pleaded^They  have  a 

•y^bmhiUMet  to  resifit  my  otder  upon  them  to  can  the 

heirs  of  the  vassals  last  infeft.    For  hy  aiunmoning  a 

•rpixtlym  heir»  they  w6iild  be  held  to  recogni2e  him  in 

-tiwt  ddhfacttt*,  and  he  WcAild  thus  be  entitled  to  demand 

I«iir  otttryv  and  to  hold  the  fee  till  his  death ;  and  so  sin- 

'^i&aat  successors  in  the  fett  would  be  protected  during 

t-^kitf^  ftofn  the  superiors*  claims.    All  the  authorities 

tipon  which  the  defenders  found  refer  to  ihe  case  4^  t^e 

-flfClpiikxr  Mng^g  a  general  declanU;or  of  uon-^tntry 

iOfdy;  which  was  the  old  fbrtti  cf  compelUng  the  entry 

^•IP^^assail.    But  the  radical  nature  of  the  present  ac 

viSeit  is  &  reductionimprobiBrtion.      If  the  pursuera* 

ititle^  to  bring  siuti  an  abtion  be  admitted,  then  the  de- 

'isiidetft  Uiust  go  out  bf  possession,  unless  theyproduce 

vr^'  •' ••• '  •  4 c a 


«a4i^^i^i^  exelvtsivetitle,i.*n4  i^nfer  jirith  the  pi]rsMvitt>itt1iMi^ 

Mi^bu^Qf^^^^^?-     The  pursuers,  iu  such  an  aetioD,  att  Bflfe 

kS^&c  '^      hour\d   to.  cite  the  defenders'  «utbws«     7%^  is  »- 

— ll     px^es^]^  dacl^^flt  with  regard  to  reduetiom  getienllif, 

pp^  ^^  l)y  the  act  of  sederunt,  15th  Feb.  172$,  if^eb  eniM 

jvbfi-m/ry.     that  uo  puistier  of  a  reduction  *  shall  be  oUiged  to 

^  cite  the  outhons  of  defendars,  leaving  it  to  Ae 

*  defenders  to  cite  their  authors,  or  to  intimate  to 

'  them  their  distress  as  thef  think   fit.'     In  fact 

the  pursuers  do  not,   and  cannot   be    presiuned  to 

know,   who   these   parties  or  their  heirs   are.    I» 

one  of  the  cases,  for  example^  there  has  b^  no^ 

renewal  of  the  investiture  for  upwards  of  a.huadisd 

years*    The  case  of  Dundas  v.  Drummond^  11th  Feb. 

1769  (Mar.  ll»,085)  bears  ekisdly  on  thia  questJon,  it 

being  there  found,  that  a  vassal  having"  Mid  Hn^  pm- 

curatorf  and  precept,  his  heir  was  not  bound  to  enter 

with  the  superior. 

Answered — ^The  process  has  been  sisted  till  tiie 
heirs  of  the  last  entered  vassals  are  called,  it  heiiig 
upon  their  delinquency  in  not  entering  that  tbe  actim 
proceeds.  The  superior  has  nothing  fco  do  wilihlki 
texiants,  or  other  possessors  of  the  lands  by  siagtthr 
titles  who  are  not  entered.  The  action  of  noa-entif 
is  directed  agaimt  the  lands  themselves ;  and,  con-' 
8eq[ueBtly,  the  proper,  and  indeed  the  only  necesaiy 
party  to  be  called  is  the  heir  of  the  person  by  wiiose 
death  the  lands  are  alleged  to  have  fallen  in  rm\ 
ehtry ;  Stair,  ii.  4,  21 ;  Sank.  iL  4, 18 ;  JFrii.  ii.4 
42 ;  Duke  of  Hamilton  9.  Lady  t^allander,  15th  JDe^ 
1686,  I6th  July  1687,  FomL  (Mar.  2211);  Nafwr 
V.  Kincaid,  8th  Dec«  1748,  Eldiie^ ;  Gapdiner  v.  An- 
derson,  7th  March  1799  (Mor.  15,087).  The  art  of 
sederunt  l72d  relates  to  the  citing  of  a  d^fen^er^  an-/ 
thors.  But  here  the  defenders  are  not  requiring  tliat 


ml  i6«.       GotmT  OP  siBssio^. 

tJ»»'«Btlro»  iBhall  be  called,  but  only  the  lieire' of ^« '""•  l^^i'- 
t!«-  vassalB,  ?  throttgh  whose  faUure  to  obtain  theiri-M^traW 

*  selves  entered  and  infeft*  the  summons  itself  con-?f.?"?'^««rv 

dtmes  to  have  it  found  and  declared  that  the  lands  . : 

^  in  non-entrf.  rXr*** 

.,yhe  £ofrf  Ju^fHc^Clerh  aajd.— The  Loni  Ordimrf  hwi^'^''^^' 
tf^eufba. proper  course  in  this  ^ase.  The  woxd^of  Loid 
]|^Ed(to]i,  hi  the. passage  refierred  to  by  th^  defoid^v,  are. ex- 
tremely important  ae  shewmg  what  was  understood  in  practice 
afijofhe  necessity  of  calling  the  heir  of  the  vaasal  last  entere4* 
The  authority  of  Mr  Er&kine  is  to  the  same  effect ;  and 
Lord  Elchies,  in  the  report  of  the  case  of  Napier  r.  Kincaid, 
K&ys  esprefisly  that  *  there  can  be  no  declarator  of  non-entry 

*  .Without  calUng  the  apparent  hdr  of  the  immediate  vassals.* 
Iji  the  ease  «f  Dundast>.  Dmnimond,  this  <iue0tion  was  not  do- 
04^.;  aoihi^iMt.of  Ha^i  refered  to  by  tiieLord  ODdiaary^ 
th^^gi^pp.pf  th^  Court  was  onlygiv«ii  igoifitQtallyy  tbero 
being  no  necessity  to  call  the  heir.  , 

Lord  Glenlee  said — It  would  be  a  very  dangerous  thing  in 
eveqr  case  to  hold,  that  the  superior  is  bound  to  call  the  h&r 
of  i)ie  vassal  last  entered.  The  case  of  a  simple  declarator  of 
nM-entry  and  that  of  9  reduction  and  declarator,  like  the  pre- 
sM,  are  qnite  different.  In  the  latter,  before  the  ddender 
earbe  heard  on  Ae  question  of  non-entry,  his  rights  must  b^ 
pa^dne^;  andtheae  may  or  may  not  ealitla  bom  to  re^lure 
ti^ithe  ^nrsuer  shall  eite  the  hcdr  of  the  last  entered  rasBali 
If  j^.^p^ar  that  all  right  in  the  subject  has  been  granted  away 
fr^^  tiie  h^f  what  ^ould  be  the  use  of  making  bim<  a  pa|:i^, 
or  why  stop  the  process  to  call  a  person  already  proved  not  to 
be*  interest^  in  the  question  ?  On  the  other  hand,  if  the  right 
produced  shew  a  case  of  simple  base  holding,  then  the  superior 
mftst  call  the  heir  of  the  party  last  infeft  by  himself;  and  such 
was »ae  base  of  Napier  and  Eincaid.  In  the  present  case,  it 
doea  not  appear  what  is  the  pptcam  nature  of  the  tifles  which ' 
have  be^  produced  for  aatisfyiag.tbe  prodactioa;  and  the  pik>. 
pec  CQUl^  ifould  be.tp  remit.ta  the  Lord  Ordinary  to  cgofiiJ^er 
as  t^  1h^  p^rtjicnlar  defenders  who  may  be  entitM  t9  inrife. 
Ihisdemand* 


^f^^^    Lord  Crk^leHe  oonoamd  with  Lotd  GlerOaa    B  tb 

Mi^fltjiiton   "^9^^^  ^^^  obliged  to  call  the  heir  of  the  Taasal  last  ntt 

of^dee*.  ma  process  of  ^Clli^eB|^f:^  it 'iirai4d])^^0gpK^ 

^^^* ,      to  the  takiiig  away  altogether  the  power  of  bringing  such  n 

Stipgriormd  &ciiinu    Thiaii&orities  referred  to  in  mqipoit  of  tiMdefa- 

j^^l^t^^      d^^  pl^  0oem  to  allude  to  the  right  of  the  superior  to  ioA 

Pr^oHt.         tute  an  action  against  the  hdr  alone,  the  superior  being  entift- 

led  to  say,  that  he  knows  of  notviher  person  who  can  pretal 

right  to  Ae  lands.    But  H  doeslK^t  fdlow  that  be  moBk  da 

what  tiie  faw  eoUdss  him  to  do.    Voi  whtLtpaxftmmaH^ 

heir  be  called  iHien  not  merdy  he  may  not  be  boqndtoeftta^ 

bitt  may  be  clearly  bound  Mt  to  tnta^  aed  wtoi  liiafifaif 

may  J)e  entitled  to  refixse  him  an  entry,  wbidi  would  Mb  d^ 

firaud  the  superior  of  his  casualty)  and  contraTene  the  vues- 

tor'^s  deed  P    Neither  the  case  of  Gk>idon  o.  AnderBox^  nor  ioA 

of  Haig  is  applicable,  both  being  eases  where  i^  sale  wasioak 

by  the  hdr  wlAout  entering  wfth  the  superior. 

Lord  Piindlfyma  disposed  to  concur  in  the  prepkiftl^ 
ooutse  snggestoS  bgr  tAA  Ohnle^r  beltig  6t  ofMoO)  Attft 
was  not  necessary  in  every  csipe  that  Ab  hAt  ihonU  b^dki 


The  restdt  of  4^Ir  Lofrd^ips*  ddib^ralli^B  sif^ 
therefore  to  b^  that  vbere  it  appeared,  irain  ihe  ti^i 
wUch  6ati8fie4  tha  productioQ^  that  the  h^.vm  Ml 
bquod  ta«at6i%or  tb^t  tlidi^j^wior  waa^mtHH  t^.% 
fufi^  lum  im«QtJ7«it  w»  f^w^Bfmv*^^ff^ 
Iwur.  •  •    v] 

The  QmrK  aceocdfaig^  « in  raaipMt  tbit th«ti^ 

<  0£ibe  differeiit  defttdfcs  am  not  fi^  0:i^^i«^ 

^  b^re  further  aiiaver»  xetnit  to  Ae  Ifiri  OrdinfflC 

*  to  inquire  as  to  which  of  thesa  4efenderstl^piem* 

^  process  ought  to  be  sisl^  and  to  proceed  a^cQi#QS^ 

My 9  as  his  IiOrd^4|p  Ml  JPt  cfiWA' 

-. ,  »  ■  ■' ' 

Im^  Newton^  Qrdiv^.  Focjfte?uxsiWlf^^ 

John  Yule^  Wl  S.  Agent  .For  the  iMsnaers,  j?«k**; 
mi.       lht0hAtQu€Ofh  W.  S.  Agtet^       T.i^ 


.ri'T 


-^sBo  smCOND  I^WJSiON.  ■■' 

kS^H'   *  '   .  •  - 

ba^o    r.  I^B^JIMONTH 

oABidSUKECOP  HAMII/D&ir  AVB  BRANDON. 

ininM»^t<i*A)^.-JF£n^        di&poMtl&n  tfland^, '  to- 

'  *^  j^er  tri/ft  tOfrighi,  HOe,  dam  of  right,  property, 

'^^^^cr  possemm  tthkh^  the  disponer  ^  may  hate  or 

r?  iw*^^2b  iS&e  2aii£&  or  teiuda  thereof^  heingfoUau>^ 

eahy  in^ftment,  in  terms  qf  thedieposUiaH,  and  by 

. .i^poeftmpn^Ae  teindijbrmore  thamjfbriy  yeare,  is 

ji  mmiifidmt  tUeJ^  theji^ndaiiak  ^a prescripH^s 

itMmiMltf^4oae^tleM94 


I^IifeJLlMltOHTH  id  proprietor  of  <ferlfdii  kn^s  tn 
Afc^^j^diMittf  tV>liilottt,of  wbieh  theDnke  ofHamiU 
iantiFtftiflisr.    InApi^oceB8oflo<^ttf,  BfrLearmont^ 
^ehf^iii  objections  to  the  state  of  teinds,  ciidniiiig  an 
BtfftdUe  ^m  io  ihk  t^inds  of  life  own  lands ;  and 
prodnced  in  support  thereof  a  disposition  by  Henty 
WtfAtliio'  to  Ms  aneestor,  Johnl^tringsftonof  ^l^arkhall, 
cINbe'^MId  lands,  deteribed  by  their  several  bonnd« 
ttim^&b.}*  legeCheralM  with  all  right, (il3e, interest' 
4  «Minof  r%ht,  property,  and  possession,  wfaidi  I,  my  * 
^*4Miftonii  taA  p!redec«ssors  had,  have,  or  my  heirs  or  ' 
^  aneoessors  may  havfe,  tfalm>  or  pretend  to  the  lands, ' 
^  teinds  thereof,  and  others  above  disponed,*  &c.   The  ' 
d|iippimer  ^ve  absoh;ite  warrandice  of  the  lands,  but  of 
'^^  ritg^  to  U>e  sai4  toinds*  fs<m  bis  own  proper 
facts  and  deeds  allenarly.    This  disposition  was  dated 
in  1776 ;  and  sasine  was  taken  upon  it  in  the  same 
year,  in  terms  of  the  precept,  in  the  lands,  &c.  *  as 


laijwm^i  rifoffesaM,  and  All  right  anff  rnterest  ii*!di  tht  said 
j^J^^^  ^  *'  H^riry  Nlmmo  "had  in  the  teinds  of  the  said  lands, 
DukeofHiBi.*  to  the  Said  John  Livingstone,  by  defiVering  tohiin 
•  -  *  respectively  and  successively,  of  earth  and  stone  of 
PmmpfSmh    *  and  upon  the  ground  of  the  said  lands>  and  a  land- 

*  ful  of  grass  or  com  for  the  said  teinds^  after  the 
^  form  and  tenoff  of  the  said  disposltios/  &c. ;  imt^ji 
the  previous  part  of  the  inatrttmeoW  citiiiteiB^  Ihe 
wanrant  upon  wfaidi  this  infeftihent  leras*  givab^'tlk 
mention  of  the  right  to  titoe  teinds  was  omftt^;'      ' 

Mr  I^earmontfa  and  his  authors  poss^ed^he  tefiods, 
1)1  virtue  of  this  disposition,  from  the  date  i&ereof 
down  to  the  commencement  of  the  present  process. 

The  Duke  of  Hamilton  held  the  titulad^  of  Uie^ 
and  Qther  lands  in  the  .parish,  hy  dispo^itioii  frapitlfee 
Earl  of  Linlithgow  md  GaUendoir^ia  X7Q»i}i^iim 
i^as  no  eyidepee,  firhich  aatiafied:  Any  of  the  JQ^ 
that  th«  right  to  these  tdadp  h^d.  ever  becoi  fisadalMi 
in  the  person  t>f  aay  of  his  predecessors.  TK&  ques- 
tion, therelbf^,  wbb  held  to  depend  upon  the  inqxA 
of  the  disposition  to  Mr  Learmonth's  predecessor^ 
without  reference  to  the  omission  in  the  warrant  of 
his  infeftment 

The  Lord  Ordinary  pronounced  the  following  InteN 
locator  and  note: — ^  The  Lcmi  Ordinary  having  cbn^ 

*  sidered  these  revised  objections,  with  the  revised 

*  answers  thereto,  and  titles  produced,  sustains  the 

*  objections  in  so  far  as  they  respect  the  amount  <^ 
«  the  teinds  of  the  objector's  land^  ;*  but  repels  tbem 

*  in  80  far  as  they  are  founded  on  an  alleged  prescrip- 

*  tive  heritable  title  to  his  teinds ;  and  remits  to  the 
^  derk  to  rectify  the  state  of  teinds  accordingly/ 

*  JVbA^^'-Thd  Lord  Ordinary^s  opinion  is  founded  principiif 
<  ly  on  the  tmasof  die  (Kspodtive  danse  in  Nhnmo^s  dispoa- 


^'TlttaMldM  to  tk€  ekeot  oftbc  objector^akadtla  aiepttisii,«Vc^ 
the  Utulir  AdinlUe^. 


« f^  irUAidMs  nottsaayej  Ae  uHaiMj  hutmmfy  irU  '  right,  2?^iwJJ««- 
•'title,  intenet,  cM»  of  rigbt,  pn^y,  and  possewiM/ which  jv^'J^^^ 
VH^ediqpoiier/inay  hay#,  claiin».Qr  pretend  t#  the.I&Qds.crl^^eafJffa* 

*  ionds  IjUe^^eof/    7he  lands  are  expressly  disponed ;  and  the      ^^' 

'  i^jb  are  only  mentioned  fax  tlus  subsi^ary  clause,  the  oh^  f^^erip'tton. 

*  jfect  oIf  trhich  is  to  convey  any  inferior  accessory  right  which  ^*»'»^'    _ 

*  ^ti^  Ik&ppeti  to  be  in  the  disponer.  ^o  constitute  apues^rip- 
'  fiNre'  tiUe^  it  is  ^Mrtandy  not  necessary  thai  the  disponer 
« iUdu^ii0pviipri»to;^iof  fli6  stibject,  or  that  His  Ahonld  bonafidB 

*  ainkihinself  9iidi  ;*  snflier  i&  it  essential  tiiat  he  shoild  gmr 
'  any  warv^adio^at  aBL    8till,  hoirever^.he  must  assume  tfaaA 

*  \f^fA  .yinwt  and  directly  convqr  the  sulgect  itself,  or  the 
'^^t  cf  property  }Xk  it  It  will  not  do  to  give  only  some  un- 
V  i^ortain  undefined  right  wUch  he  may  chance  to  have.  It  is 
'  not^asserted  in  the  present  case  that  he  had  any  certam  right 
'  iit  di ;  Mi^  if  he  had,  it  may,  for  any  thing  that  appears,  have 

*  Kkeii  a  rigSt  In  security,  or  a  right  of  tack.     The  title,  there- 

*  HMv'id  ndt'one  of  absolute  property,  but  em  facte  depending, 

*  both'fijr  itapajNicidiiv  natun  and  its  ess^tenoe  at  all,  on  that 
'  irii^^hicii  mightr  happen  to  be  in  the  disponer.  The  Loi^ 
'  .(MipiM^  does  not  think  that  any  lengUi  of  possession  on 
^:^^chj^  undefined  title  can  Qonstitnte  a  right  of  piroperty.*     > 

'^^Ji^e  pbjector  reclaimed;  and  the  questioa  was  ar* 
goed  in  cases,  in  which  he  pleaded.— ^^o  evicJeDce  hav-  • 
i^  Jb^n  produced  to  shew  that  the  teinda  had  been 
f?u^lize4  previous  to  1776,  the  disposition  in  ^t 
y^  was  sufficient  to  carry  thesis  and  possessian  fol*. 
^l^TfJDg  ^pon  the  personal  title,  even  without  infd^t- 
npen^will  be  sufficient  to  constitute  a  vaHd  heritable 
nght.by  pre8cnptk>^ ;  Ersk.  Lib^  iii.  tit  7f  ^'S  ;tG«i-* 
^Sli  vol.  it  p.  418 ;  Dunning  v,  Cj»ditors  of  Tnllibok, 
6th. July  1748  (Mor.  15,659);  Gordon  «?.  Kennedy,  i 
Uth  July  1758  (Mor.  10,825);  Irvine  v.  Burnett, 
Nov.  1764  (Mar.  10,830) ;  Scott  Elliot  v.  The  Duke 
01  Buecleuch^  7th  June  1815.    When  teiods  are  ccm-" 
veyed  along  with  lands,  no  particular  form  of  words 
^?:i.'^^Wl  Wt.auy  style  will  be    sufficient  by 
which  such  property  '  useth  to  pass,  *  in  the  words  of 


2;|^^  BJit. til  %j4;  etmuO, ifc p> aid; 8efltfr#i MihliMi;^ 

5J?;2?'*«*»^  of  Tullibole,  ^pra ;  Cimpfidl  v.  Eaii  6F  Moni^»  |tf 
July  1777,  (Mor.  15>694»  and  App.  l^einds,  Nal).' 
The  words  Us^d  !o  the  disposition  in  1776^  canyejiag^ 
\  all  right  which  the  dispooer  has  to  the  teindV  i^7 
th9t  he  had  a  right  in  his  perao%  ajid  «i^  «iiffiQe^- 
to.cany  to  «he  di^^daeft  a  compete.  hflriteWniii^li 
theiD.  ^       I 

The  respondent  a9iM^«r6«i— The  WdtiAs  QAfid  Id  t^ 
disposition  merely  imply,  that  the  disponer  might  hate'^ 
been  in  posse^sjsion  of  the  teinds  upon  some  inferior  ti-, 
tie,  such  as  a  righdt  of  tadc ;  and  it  is  now  settled  thrt 
no  possession  for  any  period^  upon  saxh  ^  titla^  wilL 
he  su$cidnt  to  oompleteia  |Nreecrii»tira  ^eritaJMe  irjihtit 
Sindair  v.  Sfaidait^  SOd.  Jvae  1771#  (Mat.  19JSUl^ 
The  cMes  KfenMl  to  by  tfaft  defa^ 
ed  by  Sir  John  CMneU,  ii.  4S6,  and  o&Iy  shew  tfee 
diqK)sition8  of  lands  were  held  occasionaUy  to  iaddde 
t^e  feinds»  where  *  It  appeftfed  from  circoiastftaees 
^  that  the  teinds  weft  meant  to  be  indnded.'  Bat,  H 
the  present  case,  there  are  no  such  drcumstanoes ;  szhI 
there  h  no  dkect  conveyance  of  the  teinds. 

I%e:  Qmtt  CLofd  G2nii^  dissentiqg)  muak  Ife 
isterlocator  of  the  Lord  Ordinary,  and  foand  tiat  dM 
ekgector  had  a  preseriptivefaeritaAile  r^tto  Aefdads' 
ofliis  lands. 

Zord  Afmt%.— A  new  quMSon  is  stated  iaAecase^wtudi' 
was  not  in  the  prerioos  aiigument,  viz.  whether  the  fdn&Tren* 
e^^  feudalized  ia  the  person  of  the  Earb  of  ]^^  Idd 

notthli&tldsis  niadeouth7the]>Qkeof  iBtamiltiA;  Im^h 
aijr  view  of  the  case,  it  Is  noi  mcissaTf  to  mvesdgate  itfrr- 
ther ;  for  It  appears  to  nie  that,  even  if  dietonds  had  lean  t»-^ 
dalized,  Ihere  b  ddU  hibnrfd  AdaWbi"  t^e  inteitoctitor.    the 


]p|  i|^|9J^  as  it  is^<>f  |f^»9tp^4^^sg,i. 

^yye^liiwiiy  tbat«o  decMi^  Bho^ld  bejpronoiMH^.ui  tte  prcf  r^Mh* 
0^t  case  that  can  diaka  or  affect  the  autjbority  of  ihe  other 
iaSAoffM  ItbAj  given  in  quesdons  of  preMariptioa. 
'^^ttrgveBtion,  tfierefore,  can  only  he,  vbetfaer  Ihediapotttion 
tiy 'Nismo  in  1776  was  a  hahile  tid^  to  oonvejr  teMs,  on  4to 
ilt)pil<^bA4iMtlkehadaM«Mi4M^  TUi 

mngt  he  tha  qaeetion ;  hecauee,  even  if  ha  had  no  ri§^t  to 
tebda,  atiU  i^  (Ufaei0j  he  eomveyei  them,  and  posMniim  for 
^f^Hpirhfffff  jGrUowd  m  #P  ^Qo;v4i(jRBi|o%  the  fi»pt  of  hia^vn 
i^t  hawrin^  hem  defjpotiva  is  ixf  no  impcrtonce,  and  cannot 
^^iaivured.into.  All  the  mithorities  concur  as  to  this.  See 
AA  pii|es  of  Monro  v.  BConro,  in  I8I89  and  the  late  case  of 
Jnnves  u  Livingstone*  Tt&8  doctrine  is  also  recogniaied  in 
dt^'iiote  of  the  Lord  Oidlnaiy  now  before  na.  The  qnestion, 
thfttimijWctdyha  oneofooiisliiictien  ofNionio^adiflpodt 
ti^  lOe  I^atAOianary  ao«s  to  hoU  that  this  d^^ 
d«*3fl«LaQ»rir  Aa  wl^eol  iibwlf^  i 
4>i>oJl  Jgtf>fc  ito* ftg  d|iy»Mr  naf  ]i9Vi»  iMid  to  than;  ai^ 
i||l  (ni4 4lu^ tins laay  havehaevi^xiglttoftfldct  or  aright 
%.W1?V4^*  Ncv,  pea^aijify^  CB$m  nmjhe  iinagined  in  whi^h 
a  diflpopar  tias  not  a  right  <^  property  in  the  teind«^  hut  baa. 
ijbie  personal  right  over  them,  sudi  as  a  tack,  &c.;  and 
lAttVe^  ihfirefiMB,  he  may  ccuivey,  not  the  teinds  fliemsdveB, 
bnttfaia  pesaonsl  right  But  feihis  the  nature  of  NimmoV 
conveyance  P  The  differant  danseo  nniat  be  taken  together, 
win  putkfOu^  te  9>w9t  «f  saeian  nnist  ha  atteodad  to» 

^  rij^  tilde,  and  intaiasty*  &a  weie  intended  to  convey,  n^t 
tfMiah^Mw  m^K^Ucl^  w^ 
llpt  ^  tiia  ;q^  jiFhi^  i^^ 

I^a^vijBj^rtQ  .A^  pttFch«pec»:  w^Ati^t  tp  tfM  teinds  thoffh 
fP^i  wly»  l»«9g4i^4«P(^i^v4Udi^a  J^didn 
Hipvc  ni^mw9li^^  '^  Nanr^  thevaliditf^.of  Ulii^ 
^  MigM  hVfUM^  ^  pqear^¥lg«cit  of  wipiff  US^  ftb% 
foi^r  y  eprs  vera  nni#  hut  Keannot  be  mqpivad  into  nmr*  ThA 
doubt  or  difiidenee  of  the  anthor  as  to  the  validity  of  the  right 


Vm  DlBOISiONS  OF  f  llB  '         No.  i«^: 

*;^'^|y^op|roqre<tig  oo  iieiei^BSl^iiiatlcr  irf  to^uiiy  after  it  Ito  San  fat 

l^ke  ^U$^'  Hm^  it  wsr^  nimlatdf  oettain  tiiiatt  €ie  l^t  conVejU  fal 
milton^.     |j^^  arigkufcHy  fcad,  tH  ite  dufe^  would  have  been  cnirf  if 


pvsoriptioiu    if,  then^nre,  the  itiiportfif  Nimmo^s  ffispoafin 
r«iMir      . .   t^^  coanref  the  tands  so  fitt*  as  he  had  tigki  to  thctt,  flieii 
ia  aa  and  of  the  qnestionu 

But,  ^ee^ndh^  tfaig  docfrine  is  applicable  td  a  dispd^oo  iof 
lasda  or  8a)periori(ae?,  and  the  like ;  and  it  is  nnich  dbiretdi 
to  teiads  than  to  any  other  kind  of  property.     The  doetra^, 
that  tfaej  may  be  cteveyed  as  an  aooessc^  to  fanvf  by  hoA 
more  equivocal  espressioiis  ttaA  are  neoessaiyto  eoiyvey the&ifi 
themselves,  is  okarly  laid  dowte 'by-Sir  '  John'  Goandl  (li.  p. 
4S6);  and  the  &ree  decisienavefeni^ toby  bim  are diiee^ 
applicable  to  such  a  case  as  the  presi^t.     •    ^    . 
'    Lord  Glenke.^^lJf(m  the  whrie  master,  I  ^miot  eoneor  bi* 
tbiiiking  that  the  interiocutor  of  Ae  Lord  Ordinary  bnghtto' 
be  altered.    I  do  not  think  it  veay  necessary  to  falqidl^  whe- 
ther the  teinds  were  ever  feudalised  previousljr  or  not.    Tii^ 
Lord  Ordiniary  is  certainly  rig^t  in  holding  that  there  it  so 
Intention  expressed  in  the  disposition  to  convey  the  tai% 
There  is  a  clear  and  explicit  intention  expiessed  to  dDarey  aH 
the  right  and  title  whidi  the  dkponer  had  to  them,  bat  diere 
is  not  one  w<xA  to  indicate  what  Uiat  right'was.    It  h  iii 
sueh  an  inquiry  is  now  imdevant,  but  I  cannot  asBent  to  tliii 
|)ropoeition.    It  is  very  tree  that,  when  a  dispo»tion  eoofeyi 
the  thing  itself  (whetfaa*  it  be  land  or  teinds)  it  is  findenai^ 
after  the  lapse  of  forty  years,  to  inquire  whether  €ie  di^K»ier 
had  any  good  right  to  it     But  it  is  quite  diA^fent  trh»f&1ie 
does  not  convey  the  subject  itself,  but  only  *  ail  light  wtteli 
*  he  has  to  it.'    The  dispositionals  then  the  only  tifle  m'wiSA 
prescription  can  run ;  and  it  becomes  necessary  for  Oe  ptftf 
who  ftiundfl  on  it  to  shew  that  his  atilhor  had  s^me  rij^  m  lb 
p«>BiNi  "which  was  carried  by  th^^conv^ance,  and  also  to  prait 
Out  what  the  natui^  )>f  that  light  was.    The  teftns  of  the  pi^ 
eq>t  of*  saano  cannot  be  allowod  to  expkdM  the  nseftCttng  of  flei 
diilponcri  because  we  nmstiodk  at  Ifie  pkoaferatory  of  rangss^ 
tiott  andibe'oUigation  toiltfdt^  whielf  aMiaiternis  of  fh^  disfw- 
Sitive  clausei    I  do  xM  think  tiiM  Alo  kfitmaf  tf  the  yean 
ofpyptecripiim  can  evei'  alter  or  dnlai^'the^nftt^i^bf  tS^lKb 
on  whioh'itisleutided.      •      »  •"     •.-r.ii  . 

-  lAn'd  JtMtice^lerk* — This  is  a  question  of  somej^is^  r  w* 


l^,jf^  mi^riafid  Apt,  ibcvfe  idi^uld  .be  a  diffeBeDoe  ofl>ogkik|i/^<^;j^^  |^* 
^l^t  it,    I  3t  fi|«t;thoiigM^  ii^  intorlooatoc  ]%lit,  but^o*  ^^j^mtiatAh 
^ponfifg-  to  the  piemofi  ddeinons^  and  paFtitukurly  to  tbnsfe'Duke:  of  II  a. 
^1|^by  ih&  olgeetori  and  referred  to  by  Sir  J6baaL  ConneH»'°^^"' 
^^;explaiiut  deaiiy  the  i^stinction  between  tlie  tideveqnktsd  Prncrtpthn. 
t|]i.,Wl»bltfh  a  ngbi  to  lands,  aad  ihat  neeeMuyfor  the  aoqiiv-^^'^- 
flition  of  teinds,  I  am  satisfied  that  thedigeetorhaB pndmed' 
^ffi^piQd^t  tiHe  cm  whioh  a  prescriptive  right  may  be  fovnded. 
l,.dif).  .OiQt  Hunk  that  the  Duke  of  HatniltoB  has  produced  soffi* 
eiea^  ^videaee  that  the  teinds  i^ere  e^er  feodaUanad  in  the  per« 
SfpijOf  his  predecessors;  hut  it  is  not  nectftaary  fbr  us  to  go 
ilH^. flif^^  inquiry.    Upon  k^oking  at  the  dispoation  by  Nimmo 
19,1776)  my  impression  is,  that  he  was  diffident  of  hii  own 
lil^and  4idnat  choose  to  warrant  it;  but  such  as  it  was,  he 
grants  a  disposition  of  it^  and  infeftment  is  taken  in  all  the 
ij^  wbich.he.  had,  and  possession  has  feUowed  upon  it  fi>r 
iUfn^iil^m  f^xtfi  J^W^    The  question  is  now,  wheflier  he  did 
iV)^  intend  tocon¥^  a  full  right  to  the  teinds?  On  this  point 
'  tibf  ;decisiaiiiof  Campbdl  against  the  Earl  of  Moray  in  1777 
if  .ai^icable,  and  is  very  strong  indeed  to  shew  that  a  very 
digbt  indication  of  intention  will  be  sufficient     In  that  case, 
it  will  be  recollected,  that  a  barony  had  been  conveyed  at  dif- 
ferent times  in  five  lots  to  different  purchasers.    The  disposi- 
t|(ms  of  the  four  first  lots  all  eontabed  express  conveyancers  of 
tfasiteiadtf*    There  was  no  mention  of  4lieBS  in  tiie  diispoaitioa 
of  the.fifth  lot;  and,  nevertheless,  theparshaaer  was  found  to^ 
hf^^  asquiired  a  sufficient  title  to  them  in  a  question  with  a 
t^4*f^79'^('^^^'^7  ^  account  of  the  presumption  of  intentiom 
aiifing  from  the  terms  of  the  former  disposition,  aud  that  die 
seller  bad  acquiesced  in  his  possession  of  them  as  a  part  of  his 
purchase.    Therefore,  on  the  whole,  I  concur  in  opinion  with 
Lwd  PitmiUy  that  this  interlocutor  ought  to  be  altered* 

The  ease  was  allowed  tt!  stand  over  till  Xorel  Cnii^fetie  took 
his^ssat  in.  the  laner^JSouse*    He  OMcuiMd  witii  the  LorA 
^Wtifse^^krU  aad  PUfMis  i  ^  »d  saidr-^I  coafiess  I  see  no  evi« 
dqpe^ttAt^itfie  teiads  ivforo:  ever liSsodixUzed  pimioaf  jfa>  tbe^ini'. 
£%mt  Msm  b]rjtl|/e^.ol9ef^r'9  pnsddeeesor  in  1776.     I  tiuafi . 
%  tiirte  on  ivhi^.  the  prescriptive*  right  isibuadedv  in  tile  prew 
8eiMi!/;98eH  is  wof§  ^v^iu-aWe  ..th«n  in  that  of:  Dunaing/ v.  iha  ^ 
Cri^gjUOT.oC  Tutfibol^  (land^  certainly,  it  is  much  strongrr  than  - 
the  tide  which  was  sustained  in  the  case  o£  Caiiq)bGUlo«  Ae 
EldjpfUfcray,.'..,  '  -'V 


.1100         ummm^  Of  ^TKo     ik  m. 

.    jah.        AH  JairdkM.  Alar.  PotWam  toARehl 

MuOeffitrd,  W.  &  AgtHia.        ttMUOgtlK,  CUt- 


8BC0ND  mrisioN. 

No.CLXVn.  ^JiHtflitt. 

MANN  &  COMPANY  Aiii>3fAMDA-Bii«]r  :. 

ALiffiANI»aifiKIlHfBB;.r    :: 

BociBTr.-~PuKeiPAL  jam  Afimfr..**^  j^tMfgr^ 
porters  wis  hM  retpoiMleJbt  a  hoatpitkiUk 
Jkmd$  qf^me  qfA&r  mender jijbr  eaau^^^miakl 
deUverwdiy  Um  at  Us  address^  mohmdutufub^^ 
Jda^qf  $mKi€weehiinmcdtmg1hepnperia^^ 
hy  wUA  U  was  asoartaimed  Aat  tha,  bdm  hai\hm 

On  tbo  t4<h  Dcoemlier  18S5,  Matt  ciii  Goaqp^r 
sent  bf  post  >n  invdce  of  a  box  of  bnttona  toiQ^piM^ 
Hall,  their  correspondent  at  Abndeen,  aid;  advM 
him  that  the  box  was  dispatched  at  thatiiaaeiftooi 
BimOBgham  to  Miller's  Whar^  Loadau,  -ttt^m 
purpose  ti  befa^  tenraided  t»  Aihardaaa  ^^ 
miMk^«i  Fehrau^,.  Haflt  adraaed  Man  siliilW- 
iianir  tkatthe  bas  had  act  aiaifwdi  andj  taif  Arftt 
of  that  month,  they  again  wrot6  to  hlib,  titasiMtitg 
Ae  rece^  bf  tin'  a^fcdts'  at  Birmind^ahM,  Iff^tim 
tiM  b<lz  had  bees  tfiartraixtvd  (o^L(bdeai«  (htf  Al*- 


j|«)^Dbcemb^    and  at  the  Mine  time,  they  wnAj^^^^^^^^^ 
"l^'j^'i^ipeiit  at  Millax^s  Wharfs  nwntioiuiig  tbtft  thej^uu^^c-v. 
bccc  had  not  arrived.    Hall  wrote  again  to  Mann  c^d^^J^^^ 
Company,  on  the  S9tii  April,  that  the  box  was  still      — 
amissing;  and  they  again  applied  to  Miliaria  Wharf  p^jjj(^^^ 
on  the  10th  May.    An  atiswer  was  at  length  obtained  4^«*^ 
from  the  agent  there  on  the  I6th  May,  intimating  that 
the  box  addressed,  Harvey  Hall  and  Company,  was 
forwarded  from  Millaf^ft  Wharf,  London,  by  the  Cato, 
which  sailed  thenee  January  9tlu    This  information 
wtf  ftumediateltr  smt  to  Hall,  at  Aberdeen,  who  made 
several  inquiries  on  the  sid>ject,  without  success,  at 
the  agent  £ar  theLeif&Hif  flUppfaig  Company  at  Aber- 
deen.   At  length,  sonis  wwto  afterwards,  it  appeared 
from  the  agehfti  aeeouAtlbr  fights  due  by  Hall  and 
Company,  that  a  box  had  been  landed  to  their  address 
tfrDto'^tiieGate  on^tkb  lath  JaMUvy;  anditwosim- 
^AtodUtdlyv  fottnd  that  this  box  was  entered  in  the 
^faAsbig  master^  hooka  of  tint  date;  and  U  wise  after- 
tnn^db^pmvfed  that  it  had  been  talnn  from  thediore 
f^^yiaoiea  Jvmieson,  one  of  the  sbose  portent  and  a 
mAAai^  af  the  sooiety,  which  ia  a  csorporation  that, 
by  agreement  and  compoaition  with  the  Magialmtes 
of  Aberdeen,  have  the  exclusive  right  of  plying  on  the 
(jpywitf  that  harbour,  as  sheare  porters,  the  society 
^^bsing:aoBWiscable  to  the  public  for  goods  entrusted  to 
fml^hf  their  meanbers- 

moHy  ladother  regi^dioD  of  the  magistrates,  it  is 
aMdotfd,  ^tkat  no  goods  are  to  bo  removed  fixma  the 
^4ml!jr  unty.  the  same  shMl  ba^e  been  first  b«lli«d, 
-baitf  ftke  MUng  maateifa  marie  put  thcMo^;  and 
Sstoiibave  to  be  entoBodiAthehulkhigmastee's  books 
^nliBlttl  safely  landed/ 

moMami:  and:  Gompeay,  and -Hall  thesa^  raised  aepaaate 
<«ftibiis egsinstibe Sodely of  nearteas,  befove the  Bfo. 
gistrates  of  Aberdeen,  for  the  value  of  this  box.  The 
Magistrates,  after  allowing  a  proof,  assoilzied  the 


Mifim  acwm;  ifidinihial  members  of  tJie  jMoei&lba^  li^d  iMo^ii- 

2Sj;^SJir  bo^t^petentljr  aliofmd  to  givte  ^idep»  oC.  thf)  4QlM|iqr 

«—      of  tfa«  box  to  Hall  and  Company,  io  fiarpur  ^rlhMt- 

M&««r  <^T;  andal8othattlieevi4ewek8i)<^  w  4^ 

^if^         not  estiibliah  that  Jamieaon  bad  doUf^eivjd*  tIka.iMb 

whidi  he  iraa  proved  to  hute  :n(eived,t  uefmgSwg  M 

its  address.  t 

The  Lord  Ordinary  pronounced  the  fbUowing  b* 

terlocutor : '  The  Lord  Ordiaajry  bavii^  ^MbaqA  ptfes' 

^  procurators,  finds  it  unnecessary' to  dib^iofiil.Tffliir 

*  question,  how  far  the  porters*  and  ]»wticida«ly^)J^ 

*  porter  Jamieson,  were  competelltw^t)^a»e^f<^i^ 

*  fender  in  this  action  against;  the  VotpfcSiop^-iJ^ 

*  finds  that  the  proof^as  admitted  jty  4^  v^fagWtW*Jl^ 
'  does  not  establish  the  delivery  of  th^  bcec  of^pn^jl 
'  questkm ;  therefore,  remits  to  the  jii£^ri€tr)  fffSh 

*  with  instructions  to  alter  the  iaterltocutgr  aMbqp^At^ 
'  to  review,  and  to  proceed  with  tlu9  iogpixj:  inta4hf 
'  value  of  the  contents  of  said  bov,  and  liec^ia^  j^.  faifl^ 
'  in  respect  that  the  same  decemiture  migjiit^i^vebe^ 

*  obtiuned,  if  the  advocator  (Hall)  bad  joined  )&:,% 

*  advocaticm  at  the  instance  of  Mann  and  .Coqqwnfft 

*  with  whose  action  the  present  was  <^iy9ined^  .fiiodf 
'  no  expenses  due  in  this  Court.' 

The  defender  reclaimed  \  and  the  Court  rfdhei^es^fflt 
the  interlocutor,  in  so  far  as  it  found  that  tbi?  prw^Ji^ 
admitted  by  the  Magistrates,  does  not  e^t^li^.j^. 
livery  of  the. box  of  good^  in  question;  but^  K^ittie|l, 
t9.bis.Ix)idship  to  hear  parties  on  the  plea  c^f^^tr*^ 
f^jgu^r  .founded  on.  the  ^^lay  pf  the  pursuer^  m  qoti^ 
fying  the  non-delivery  of  the  box,  and  making  tb^- 
daiiooA jthatpccount again* tl»4nfw4er,  ^ - ,, \    ,  »^ 

'The  Lord  Ordinary  itfterwapis  too^tii^  poiolSTjnDr. 

mitted  to  him  to  report  on'tases,  in  which— 


mm.      'iMtar^avsmaaxs.         nw 


^ikeiiMiyi  mi  iMt^tM  in  {ih)seeidin^tMr  hiq^ 
T»peleftng'th^b«;  and  th&t,  atfeH  event«/«  Hilifld^Jjgj^ 
'MW^ltedb  IiA^ny  tmded  into  the  possegsion  of  ^e  por^     «— — 
MM(ftttiiii980ii»  tile  Society  was  responaible  for  ^^-mJSlptiimii 
miVMh  to  make  up  the  loss  to  the  pursnersj^  hwving''^*^  -^^^^ 
iliiill4a|iroire«faat  k  had  beea  Oeliirered  bjr  that  m^ 
dividual  according  to  its  address. 

"^fttm  MWlder^  imufered^^^^frhtait  in  all  such  mercan-> 
tfiftWattsaU^ons,  a  party  making  a  claim  like  the  pre- 
ViktiWeAbbntiA'tb  shew  that  he  had  used  ordinary 
HiRjgliinitf  ihi  cbndacted  his  inquiries  in  a  fair  husi- 
ttiMikte'  mfintier»  for  the  purpose  of  protecting  the 
fitftj^i  v^o  Wte  respotisible  to  him,  from  aiiy  loss  or  un-* 
«4«^dlsadlva»tiige.  That  if  Hail  had  applied,  as  he 
^Sj^  W'VlB^&Acitie,  at  the  Imlker^s  office,  mi  inspect^ 
tolili^l^ki  111  l&fe  faionth  of  January,  or  at  any  time 
tltbf  he  had  reason  lio  expect,  from  thcf  date  of  his'  ftrsi 
dtl^ce  and  invoice,  that  the  goods  should  have  ar- 
lf1n^;he  wottld  have  found  there  an  entry  of  the  box, 
m  tUKt  the  Ssciety  would  have  had  timeous  notice  to 
fiH&tktlt  out  of  the  hands  of  Jamieson>  or  to  trace  its 
dJJlhWjf  to  its  address. 

The  Court  (the  Lord  Justice-Clerk  dissenting)  con- 
Aht^'^in  the  ophiion  of  the  Lord  Ordinary,  and  re- 
tiihiM"'(ohis  interlocutor  remitting  the  cause  to  tbe 
fiidferior  court,  with  instructions  to  alter  their  judg- 
illii^;'and  to  proceed  with  the  inquiry  into  the  value 
df  thd  coiitents  of  the  box ;  and  found  the  respondents 
nibli  fb^  alHhb  expenses  of  the  advocation  in  this 
Cottrt. 

sd  with  coDBiderable  dtScolty ;  and  I  cannot  at  preteat  con*. 
ewdffteidinptoai^MBit^AftSscisfejr.    W9mmmispA^'9^ 


Afftnt. 


Soeiei^      .    tuf^f  to  ntake  iAquuy  for  it  by  examiiiuig  the 

books;  and  this  ia  peceliarly  «pplicaUe  when  tbe  c^bb 
k  maiit  agujiat  tlie  Sode^  aa  reflpoaaiUe  for  one  of  Wjaep- 
ben*  Hidl  rwM^  »  AbwdMB»  ^od  aust  b«  FMi!|>l 
to  kacnr  the  regolatima  ^  ikia  barbapir.  I$9  j^fi^j^ 
fore,  to  hama  ^one  to  the  bulkar^^  boolc^  whim  he.i^pip^)^ 
finmd  afc  onca  a  tarao^  of  iim  boxf  .  hQi^v^ind:^^^^^^^^^!^ 
he  appears  ta  have  made  00  »4«»y  ji*  tlt?|P?<ff^«^8^4F^ 
ter  Ae  hipea  of  months.  Making  emj  aUowanoei  ^i^^ 
for  necessary  or  excusable  delay,  arising  from  fhecucixii^ 
mode  of  transnussion  from  Birmingham  to  AbcraeeQ^^X  30  Mt 
think  Aat  Ais  was  deaKng  frurly  by  the  Sodelf,l|4qH^'^« 
now  attsraptod  to  n&di»Iaabk  la?  the  loaf  i)£  tibia  box., 
Lord  JPUmittf.'^l  have  rather  ta)cep  a^  4if);wpt  IRi 

Lo]risb9>  opinMi.  The  4^ir«V  of  Ajf  f^  |^ 
af  Jaomsott  on  the  hxm^  iarpr^vadt  .and  the  i^Yjp^: 
Hall  and  Compangr  is  aot  proved^  This  is  noivf.s^^^r 
ifbrmer  interloctttors ;  and  the  only  ^uestion^wblc^  ras^^ 
whether  Jamiesona  and  the  Society  which  Is  reappnftlilO 
him,  are  now  to  get  rid  of  their  obligation  to  deBTC^thvi^ 
age  (which  he  »  proved  to  have  taken  from  the  shme^^Mgl- 
ing  to  its  address,  in  consequence  of  the  delay,  olf.^tiff]^ 
mingfaam  merdtants  to  make  the  demand.  The  9M»b^i  I 
BMut  ebaearve,  ac9  notlftthpntuatlouof  cQuti^9); 
son-^theyafetbepfiooipal.parl^— rwho  e^jjPlT  ^bM 
fcra  responnfale  to  the  puhUclGur  the  carriage  ojT^ 
on  the  quay  and  put  into  the  hands  of  ai^y  of  l^eir.mwQ^ 
I  can  see  no  principle,  therefore,  for  holding  that  ti^  m  JMt 
hable  for  tiiis  box. 

There  no  doubt  was  some  delay  in  making  the  prsFiQW  is* 
^piifies.  I  think,  in  pomt  of  fiict,  the  greater  ^ti^4tkii 
been  pretty  well  accounted  for;  but,  admilBn^^tite'^Si^'^ 
lave  taken  pl^ee,  I  tbhikdwdftfontfeA  Irttferli^Mfiky  aa^ 
^titled  to  iMe  benefit^  frmn  i^^  ^Bdlflbe'i^Mltlaifr^i  4Ait  9 
the  natnaa^if  Ihat  benefit  idOMi  ik^i^4$m^  mm^ 
Moount;  Now,  IcamiotiUnkihstfiielMiefitW^ 
lenders  are  entitled  to  on  aooonnt  of  die  delay  Gi  tbe  puWitfi 


'  ftcm  tl^  (A^iHiMi  to  doooo»t  ftr  thb  baic^  sor  ^^i^i^'tliE  ds^^^T,^ 
^idtedSBttKde;  kut  I liuiik  Ibrt the lM«B( iidikk tiie^ 4*t^ 
!t«mfheidelay  kill  the prdef.    Il^pilltlMinH«ieiftltDa&dd.''^'^]||^ 

"^^tlft^  Siffied  fer  them  to  briBg^liMie  tlie  d«tiviery  of  thai  Uz'^Mp 
j^i6^)ramieson;  and,  if  ifcef  had  made  noiaqttiirf  aboolil,  ui^^^ 

^^  quttter,  for  a  hmg  timfi^  it  might  haro  veared  up  a^ns- 
(^on  ifi  Wour  of  «o  Sbdefy»  tfM^lte  bor  badteaBi  A». 
fbS  adeoitting' to  Ha  addbett.    Botlldi  it  tty«roT«R    ^iho 
'^d^diera  have  ali'ead7  had  Ubia  Benefit ;  and  the  ponue^  not- 

iiwetanding^  <he  disadvantage  nnder  whidi  they  hqr  in  oduib- 
'^^oence  of  the  delay  in  leafing  their  imMif>  have  aooceeded  in 
^%iru]|[ing  this  box  home  to  the  hands  of  Jamieeon.  Thia  is 
^^setfled  by  our  previous  inteilocntor ;  and,  there&ns  ^  Sode^ 

'ty>  Vhich  is  liable  for  Jamieson^'s  ohl^gfatioa  to  aoooont  for  the 

Ijoxy  mu^  be  responsible  for  it  I,  therefore,  eonenr  in  tiie  opi« 

bion  fit  the  Lord  Ordinary. 

ll  '^ZS/r^  Glerdee. — It  teems  a  very  esttiiotdiaaiy  doetrineio 
^  maSntua  that  this  action  ia  barred  im  Mo  by  «  delay  of  five 
'jm^ttis  in  raismg  H.     The  dday  no  donibt  may  asakn  the 

proof  more  difficult,  as  stated  by  Lord  Pitmilly ;  and  it  may 
'^^  ^  occasion  banhhiiw  to  the  other  potty ;  sod  it  it  for  the  very 

j^oipose  of  providing  a  remedy  for  sodi  haiddnpt,  in  all  catet 
^^f^  it  has  been  thought  necessary  to  do  tO}  that  the  \xw  has 

u^bodace^  certain  short  prescriptions  limitiiq;  tiie  time  within 
I  whicli  such  actions  must  be  ndsed.    I  cannot  look,  tberefoee, 

aV^e  delay  which  has  taken  {dace  here  at  aolBciflnt  to  har  the 
j^^uTBu^  from  insisting  in  this  action.  There  woay  no  dtabt 
j^J$etoitte  instances  of  certain  6attoilisfl»Sdbf  tbenaagadf  tnaie, 
^1^neglecf()f  whidimayeoteff  apftrty'i  i%ht«f  nmraEjr; 
^jbiiEi'suchaiuagemnstbeeittbM        aid  thii^  la  none  sndi 

aHc|;Qd  SI  the  pivsent  case. 

eii«i  .The  ca9e  W93  aU^wed  to  stand  over  for  the  opinion 
''f4^,Ijifird  Cfingtetief  wlao  (oncurred  with  the  majority 
:nfit  the.  Court,  apd  aaidr-* 

"^I'ljh^.jqffiottiqji  is»  whether  tjien  va?  in  this  c^se ^ch  a 

•*^iitoi»  in  teioimg  ,tbe.  aqtion  «|  to^difsdbarge  tM  Sj^i^^^  of'fhe 

^^bUi^alku  to  ae«ft«Dt  i^r  th|t  bocr.    My  o;^  m^        is  to  see 


t7Jiiii«i8W.juiwtJiepl«i«f  «wra  can  iqpplf  toambfkaMBafcAO^  K^t 
j^V^'  Vesti^n  had  been  whether  the  porter  (Jamiexm)  reQehaltib^ 
Shore-Pprtecs  hox  or  not,  I  can  understand  that  it  might  have  be^  diffifioUi 
ofAberdeeiu  ^q  prove  it  in  consequence  of  the  delay.  But  that  fact  h^Bg 
Sooiefy.  admitted,  I  cannot  perceive  how  die  delay  should  rdieve  Ipa 

Mmjmi  Md  athh  obfigation  to  account  for  it ;  and  die  Society  are  plaklj 
^^  idenltfed  widi  hUn  by  dieir  own  regidaliona. 

Lord  Ordinary,  iMwjin.  .  Aai^  M^iOmffu^  Mair.  AIL 
J^(^9  New)e$.  Cha.  Gordon  wad  ,Cam^  ^^Sitf- 
herdy  W.  S.  Agents.       T.  Clerk. 
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FIRST  DIVISION. 

No.  CLXVIII.  «0  June  1829. 

MRI.MAR6ARET  MORISON  anj>  Husband 

against 

CAUVIN'S  TRUSTEES, 

Writ. — An  defection  to  a  tru8t4Upodtion  andidi^ 
ment^  that  the  words  *  pages  ^  in  the  teslingcIaMm 
were  written  upon  an  erassure  repdled. 

The  pursuer^  as  only  sister-genaaaii  and  exeqitnXf. 
^iia  nearest  in  Idn,  to  die  deceased  Louis  Caiiviiv  railed^ 
the  present  action  for  reducing  and  setting  aside  t^^ 
trust-disposition  and  settlement  executed  by^  ber  bla 
brother.  The  ground  of  reduction  was,  that  some  of 
the  words  of  the  testing  clause  had  bera  written  as « 
erazure.  The  testing  clause  commenced  in  these  tenn3 ;, 

•  In  witness  whereof,  these  presents,  coDsistingof  thia 

•  and  the  twelve  preceding  pages  of  stamped  pape^^ 

•  written  by/  &c.  The  pursuer  alleged  thatjpart  of  th^, 
word '  pr(xeding;  ajpd  ^^.y^^^^^y-^'.^^im 


^#fen  iip&i  an  ernisvLte,  abd  had  been  altered  ot  su.i<>  J^«fi«  w». 
l^ftySfieS';  and  as  these  words  formed  a  material  andj^^^^^^ 
As(6itorjr  part  of  thfe  deed,  the  deed  was  thereby  ren-*;^*^'* 
dered  wholly  null  and  void.  — - 

[  ifn  defence  against  this  action,  the  trustees  stated      ^^ 
'That  the  words  mentioned  in  the  libel,  excepting 
^  merely  the  three  last  letters  of  the  word  pages,  and 
'  ?the  first  letter  of  the  word  of,  were  not  written  upon 
•'^fti  erasure  ;  that  each  page  of  the  deed  is  correctly 

*  numbered  in  letters  at  the  top,  and  is  duly  sub- 

*  scribed,  and  the  number  of  pages  of  which  the  deed 
'  consists  is  regularly  mentioned  at  the  end  of  the 
'  last  page.  The  erazure  does  not  constitute  a  statu- 
'  tory  nullity,  and  does  not  affect  its  validity  to  any 

*  extent  whatever.* 

The  Lord  Ordinary  ordered  cases. 

Pleaded  for  the  pursuers — 

T;  "An  erazure  in  a  material,  and  still  more  in  a 
statutory  part  of  a  deed,  constitutes  an  absolute  nulli- 
ty ;  Balfour,  c.  96,  p.  368,  p.  883,  c.  5,  and  p.  871, 
c.  8 ;  Stair,  iv.  42,  19.  The  authorities  of  Balfour 
wt^sSt  Bve  confirmed  by  various  decisions ;  A  v .  B, 
aW^^aiy  1«^5,  (Mor.  16,925)  -,  Pittlllo  v.  Forrester, 
22d  Nov.  1671,  iSSRotr  {Mor.  11,586) ;  Baj^ne  v:  Caivie, 
26th  July  1678,  Fol.  Diet.  (Mor.  11,640);  Brown 
n^ifttries,  20th  June  1701,  Fount.  (Mor.  11,641) ; 
l^MAi  t7.  Beid,  9th  July  1712,  Fount.  (Mor.  12,284) ; 
»di«f  Bute  r.  Halyburton,  I8th  July,  1712,  Forbes, 
Jrtte'('ilfi>r.  11,545).      • 

^^Attliough  the  rule  of  all  the  statutes  (1579,  1593, 
rtfef y  lias,'  at  different  times,  been  considerably  re- 
\k^i^yet  the  great  priAciple  has  never  been  departed 
f^iM,  ilrai'an  erazure  in  a  substantial  part  of  the  deed 
cJnyfiftite&^'a  complete  ntilHty;  and  there  is  ho  in- 
srai(»' ^?*ln '  instrument  %raz^  in  a  statutory  part  of 
i?2Peea  hWiri^'tfeen^  siis&iii^'d  fef  the  <?6urt.  '  Where 


4it]iB         t&iwmmmitBBm      mum. 

i»  j^  Mi^^  name  of  an  imttutfwMOiy  iiflnttKvaKinAiiMi 
]^^2a[lke,  "^  o^wrare,  it  was  fanind  fiital  to  the  deed,  inw^.m- 
«.  diufin'* ,  ztiire  in  MMtmUaSbm ;  OHmmi  0.  WAmv  ii^  J|uc 

"^'^  }|.  The  einifUK  in  this  east  It  in  «TiiafBittl  pMl.»f 

the  deed.  The  asdent  laW)  which  nqpdnd  al  d«ii 
to  be  written  tm  the  tai»  <if  a  sheets  was  ^ato^  If 
the  statute  16911^.  Bttt  that  statiMeejqsKpljr  femiW 
that,  if  the  deed  was  wHttett  bookw^8^:e¥ai{!;|iee 
must  be  numbered  and  signed;  ^aad*  thatcthSifli 
^  of  the  last  page  make  mitttiM  bowviaoy'pBgtellie 
'  therein  contained/  ftc.  Ite  portknu^itf  ihaidNd 
which  mentions  the  number  of  iKige^ivf  ivAidbAe 
deed  is  ccmiposed,  is  net  onlf  matoial^  lHlostalMdqr> 
and  of  course  indispensaUe.  Ifliie  teslinpckttal  d<M 
not  mentimi  the  numbw  <tf  "W^  «ri^  Aa^siatiflMit 
may  be  erazed  or  alta:^  with  impsaify^^heii  AaM 
may  be  either  lengthened  or  diortSDed^  aAte  esosoalMf* 
to  any  extent.  .  -   'i  •  r\:*^\i-''s'\': 

It  is  no  answer  to  the  objectiaatoaa:^fiia*^je»- 
sure  may  have  arisen  from  an  isnooent  mSMsk^  anl 
that  there  can  be  no  suspicion  of  fmud*  finck^slri^ 
ments  an  not  relevant ;  the  otJectiDn  being  >aaei  jriwch 
creates  an  absohite  nulUty,  it  Gamut  he  ttalmfA  by 
extraneous  proof  how  the  gimmd  of  ni^eetkaiv  mn 
created. 

Headed  for  the  deftndem—  '    .  .  -.'M 

The  faet»  in  wpaA  to  the  enunacr  veua  t^hm 
been,  that  tiie  person  who  acteaded  die  deed-  oniiiltd 
ihe  word  <  pages,*  to  remedy  niitch  he  cnuBBi'  He 
word  '  of/  and  then  Inserted*  widi  his  eiWB  fan^tk 
Words  *  pages  of/  In  eterf  etiicif  m^eefe  lie  dead  ji 
regtAar.  It  tfonsirts  of  tiifatectt^p^igM^dlfign<d>Tyt>e 
''grafter,  vsA  eedi  mwlnd'  #Mi  ^^N^vptr  anodNiBiB 
Mfeis'$  ikad  the  fAlSo^  )(§^bifM[qa^r«Sdjr'6cBir^ 


.   Morisdn,  &c. 

'  'iiik  l9  iiDt  floiieieufe  W  JHOOfy  a  deed  that  aay  word,  ^^^'^'^ 

however  unimportantj  should  be  written  on  an  eri^     — — . 

^Mtomi  If  tfaalimere  the  ^im^  few  deeds  wonitf  be  va-      ^'^^ 

^Sd^-  WhoEsinppainifltdcB^gr  esnission  to  been  made 

1A  *'^pftftof A  af  dMd  wkere  ao  altaratian  could  neiftber 

fttfciHain  am^istflfl  of  aniaiproper  purpoee,  nor  uncer^ 

"Mflti-aa  t<r  tke  tante  import  ^f  ill^  ifeed^  tlie  alteration 

4ift  aUta)Ql^l)eda  made  by  an  etazue;  and  this  prac* 

^ite^lUHriieea  aaocAiooed  bjr  the  decisions  of  the  Court, 

%iiettiii  distindion  has  imiformlj  been  drawn  between 

^ilteAitiQBs'whiek  are  fatal  to  the  writing  and  those 

tlAk&iAff e  Jfai&obeiit.   The  present  altwation  belongs  to 

&lb^  lattebc^aife  /nbere  can  be  no  suerpicion  that  it  was 

}fliiriitwkl»aii^iis*Qrtiett-to  craumt  a  fraud,  but  merely 

<^%erifcefe  advtieri  error  af  the  writer ;  and  the  ap- 

.f«taaM»of  Ihe  deed  itself  shews  the  precise  number 

of  pages  of  which  it  consisted.    The  alteration  could 

mtOEAect^e  meaning  of  the  deed*    It  does  not  occur 

illi^aa^  of  the  douses  expressive  of  the  intentions  of 

tlMgitater^  or  Ihe  puj^poses  of  the  grant ;  nor  can  it 

^Wsater^ny  deobt  as  to  these  intentfons  and  purposes. 

\'^'  i^'  1tam&a3e,  asmot  be  considered  as  a  vitiation  in 

'mhtmUkaOm^.    Eve&if  the  words  '  pages  of*  had 

been  left  out  altogether^  the  deed  would  have  been 

quite    intelligible ;  and  all  the  essential  requisites  of 

tile  act  1696,  c.  15,  would  have  been  complied  with. 

AH  that  the  act  requires  in  this  respect  is,  that  the  num- 

thoTiof  pagn  be  ntentioned  em,  the  last  page.  Now,  this 

'*k  done  by  the  pege  on  which  the  testing  clause  is 

' 'inHlBB  haiaig  numbered '  thlrteeath,Vand  the  testing 

'dBMe  aMtttfaniog  that  the  deed  was  written  on  '  this 

-^  and  the  pMeedfaig  twdve.*    A  deed  has  be^  ens- 

iitaand,  .aUhmigli  it  dld^  not  mention  the  numbtff.of 

'#^  0twlddb.it  eonsieted,  bvt  merdy  that  tliagn^i- 

te'hadset  Siisihsnd  to  thp^leven  first  sides  of  the 


a»jy_iWPoa^  vottUifaied'iit'tfarw  «lteeti«fiMi^;  anft^fiii  Ua< 
Modjosi  fto, '  Vi<9  6e3l '  to  the  last  eidt  thereof ;'  flfwdersdiF  t.  'VfH- 
i^Ht^    sop,  Sist  ftM.  17^7,  (Mpr.  15,444,). The  statute dioe^ 
■_— ^      not  declajre  that  a  deed,  wanting  thes9  requisites,  shall 
^^^     be  njull  y  and  various  4ecision8  faav^  been  jpnonomwiajl, 
in  whidb  the. deed  has  beea.8w^qed»altltfH)|^.«^ 
ing  ^ome  of  tlw  i:eqiU8it«s  of  iim  8tA>ipit«  l^fi»  jcii%  * 
or  1696.  c  Ui  D«ke  of  R«dMurgiii*v  iiaU,^4diilH» 
.1741,  StOk,  (Mor.  1^,999) i'Clatk^md'  BadA^  Mi 
Feb.  l7St,Kilk.  (Mar.  14,8aS) ;  WilKannNm  «:  m 
liamson,  12tfa  Dec.  1749,  C.  Home,  (Mtr.  U,^%i)\ , 
Jlobertson  v,  Kerr,  7th  Jan.  1742,  Ktlk.  (Mot,  l6,9«j; 
M'Donald    v.   M'Donald,  14th    Feb.    1778,  lUar. 
16,956) ;  Peter  ©.  Ross,  19th  Feb.  1795  iM.<vr.  16^7;) . 
Soiith  o.  Bank  of  Scotland,  .4th  July  IS^  .  c  t  . . 

Whenever  tbealt«ti^i<»t  fc>8,li>wp mvA^mlkm^ 
HwUUUilms,  butmBCdy  to  leatrMt  lOviiMif tUiBinJu'riwl ' 
mistake,  the  Court  has  iiiiifonnfy' -v^Mfied-  iuff'i^^ 
(ion  to  the  dead  on  the  ground  of  flneh  ^SbaMianeh 
Wright  «.  M'Ddnald,  8th  Feb.  167a,  i>'ol.  Mc.  fMar, 
11,540) ;  Coming  t>.  Kennedy,  4th  Feb.  1709,  Fcrhet, 
(Mor.  11,542) ;  Lyon  «.  Ea^l  of  Aboyne.  2l8t  Dec 
1709,  Forbes,  (Mor.  11,544);  Atrot  v.  qbtfden.  Fob. 
1730,  Fol.  Die,  (Mor.  12^285);  Lpck|wil  i?;  *laB»iI- 
ton»5th  March  1760,/Jlf^.  16,^9);  Oaimsivi'cr. 
guson,  2d  March  1802,  OJUbr.  16,94»))  Adam«iHtf- 
ley  Dnumnond,  12th  Jane  1810 ;  EmtI  of  Tra^iHit  t. 
Sir  R.  Henderson  and  others,  26(h  June  IB39-         • 

The  Lord  Ordinary  sustained  the  defences,  and 
assoilzied  the  defenders. 

His  Lordship  added  the  following  nvt^:^ — . 

<  The  Lord  Ordiaary  does  not  thwkAatflieerBni^'Jiid' 
<  appears  where  the  if  ord,  of  pact  of  the.wpid, '  pafV'vf* 
'  written,  has  the  effect  to  reader  the  deed  null  sad.roid. 

*  There  is  not  the  leiist.groiuid  to  supufee  that  i^j^frn^ 
f  lent  alteration  ha^  been  made,;^  for  jf  >?  .^U^9  Ji>ii^i">'!t  ^ 


'  ^t.  the  top  of  eiu^  th^t  the^e  ^hasbeea  noehspj^  either  ^v.  Caahn»ter.  j 

*  tmpg  away  part  of  the  original  deed,  or  by  introducing  ori"  Trustet»^'v> 
'  l^iiitf  matter.  '  Indeed,  the  important  word  which  secures  ]      n^o;: 

*  i^^jifiibt  Mdi  x>peration8,  is  not  *  pages,^  iHit  that  denoting  ' 

*  dM-'irtlniber,  as  it^  is  on  tiiat  number  that,  had  a  fraud  of  fhir  * 
'  ]fi4d'^baito  atteiii)^<id,  A0'  change  would  have  be^n'^inadcs 

*  Hak^  dMreiam  daamwlM^the  word  <  twelve'  is  written^v 
'  ^  j|^jA4Hu;iada0d,.fiom.thck  crowding  in  of  the  word 

*  .^puge^'  fi^,!^  oidy  oigf«t  in  what  has  been  done  had 

*  ifg^$ot  pectify^  8. clerical  omission  of  this  wordy  which  the 
^  ^P^^^  ceminitted  in  extending  the  deed.     But  where 

*  '^^  is  n^  rooan  to  suspect  fraud,  all  the  effect  which  has 

*  1»een  given  bj[  the  court  to  erazures,  even  where  they  occur 
^  W  mMminilaiiM$8t  h  to  hold  pro  nan  scripto  what  is  written 

*  upon  the  erazor^.  If  ^his  hks  the  efTect  to  create  a  blank  in 
'  ^MMifeMU  ^iiMttitetaMe,  which  tiiere  is  no  means  of  supply- 

*  fingMaiMllut^paftsvif  die  deed,  the  eflect  maybe  to  render  it 

*  -H^l^but  i&  a»rtlie  oontrary,  the  Uank  thus  made  shall  either 

*  li^af;a^.miter)al'  eonaeqiiencei  as  creating  no  anifaigiiity;  or 
'  f^  hp  .^iggplied  with  absolote  certainty  from  cither  pinNi.of 
^  ^  in^truiii^t>  which  show  that  the  word  appearing  on  the 
^'er^mre  is  the  only  one  which  could  have  been  meant  to  stand 

*  '^ere,  consistently  with  the  meaning  of  the  parties,  and  that 

*  %e  operation  bas  been  merely  the  correction  of  a  clerical  er- 

*  M'j'ihe  instrament  will  remain  effectual  notwithstanding. 

"*'  Neit^,  tbe  Lord  Ordinary  conceives  that,  had  the  deed  still 

*  tek^ined  as  it  ^nkMy  stood  at  first,  with  the  word  ^  pagee^ 

*  osriuMedy  fQch  omission  wonld  not  bave  been  flital,  bmuse 
^  it  appean  wpomUe,  after  seeing  that  the  deed  is  ii^alarly' 

*  numbered  on  each  page,  and  that  the  last  on  which  the  test- 
\mg  clause  is  written  is  numbered  *  thirteenth,'  to  doubt  that 
''  the  words  *  written  on  this,  and  the  twelve  precedii^  of 

*  stamp  paper,'  must,  to  make  sense  of  them,  have  the  word 

*  *  pages^  supplied.  The  Lord  Ordinary  sees  no  ground,  in 
^  the  pi^SMitilee  of  the  Court,  for  the  critical  adherence  to  the 
'*^tN>tABtiethe  statute  W96,  c.  15,  contended  for  by  the  ^ur, 

*  suer.  'ItlMbnoit  been  held  necessary  to  mention  the  m^nber 
^  tiV'ptrgtb  where  a  deed,  though  written  book-wise,  is  contained 
^'tm  one'she^,'  because,  tn  such  deeds,  there  is  no  room  for  the 

'^  fraud  which  the  regulation  Mas  intended  to  prevent.' 


Wni. 


lilt         ]iBonHa»  X39  ram     ms.  m. 

ai^iiwMfc6i  Qoittt  ttnaidipiHMiy  adhepcf  I* 

Tnutett,       tard  Newton^  OfdxQMTY'        AcLjamew^        Thmmn  J. 
/"(srrfey  Agent  Alt  MarshalL  Andnm  SctU^ 

Ageit     *  J9.  Clok* 

lUII    '11111     fl.'l, 

SECOND  mvmoK 

Na  CUUX.  iSO  Jhii«  184fi 

ROBERTSON 
against 
ROBERT  BARCLAY  ALLABmC^4»« .  * 
JOHN  BOSWELL,  JgsQP|«SK^^  , 

Jurisdiction.— Appeal.— Intebim  EiCECur^ON^r-- 
Jury  Court..— 48  Geo.  IIL  c.  151,  §  17.— Pm^ 
ing  appeal Jrom  interlaeutars  (f  the  Com*  ^  tSet- 
sion  and  the  Jury  Courts  the  Court  qfSesehn  em- 
not  authorise  a  verdict,  on  wMdk  ike  Jury  Court 
had  not  entered  judgment^  or  any  order  ^  ^^ 
Court,  to  he  put  in  interim  execution;  but  wh^e  ex- 
penses have  been  previously ^ound  due  by  the.  Court 
qf^  Session,  they  may  be  qfienvards  taxed,  and  Ph 
terim  execution  granted  /or  them  by  M^  CourA 
though  the  process  was  in  the  Jury  Comrt  at  Ae 

.    date  of  the  appeal. 

The  judgment  of  the  Court  of  Session  finding  the  ac- 
tion of  damages  between  these  parties  releyant^end  n- 


•  It  WW  a]«)  mafaitiiiied  fbr  the  d^mden,  that  even  if  ikt  dt^&eiam 

to  the  origiiial  deed  weoB  sustained,  there  were  subse^en^  codidlfiivUdl 
buiBdentl)r  conveyed  the  pfopetty  to  the  trustees  exduslTe  of  the  pac 
;|ii[p«.  Bii6«fa#|kiiirWteidJ9  AiMfaied  lh<l «s#j( :«  iN«  ^MrMothe 
.other  ^fepce. ^    '   ^  .'.  i.- 


Mk  urn.        OHIRTr  OV(«B8IMH.  J119 

Dec  1SS7)  '  TeMtvtd  all  q^amdma  ^apememfbc.tbkjj^^^^^^     . 

*  determination  of  that  CourU*  By  a  subsequent  inter^^"*^^ 
^>ctttotr  of  the  tknat  of  Session^  disallowing  a  >ni  6fjufi$dicikm. 
aeeptioBB  pregented  by  the  de&ud^rs  (repc^d.  ^^^i^^Bjcem^ 
MJBI^  1899)  their  Lorddiips  '  find  the  pursuer  entitled^ 

*  to  the  expenses  incuned  by  htm  in  discussing  the  48*^0. ///.^^ 

*  bill  of  ezcepdoQfi ;  allow  an  account  to  be  given  in ;  ***'  ***  *^' 

*  and  remit  the  same  ^hen  lodged  to  the  auditor  to 
'  tax^  and  rep(»i; ;  reserving  for  the  consideration  of 

*  m^  Jfwtf  Court  all  questions  as  to  the  expenses 

*  formerly  incurred/  Thereafter,  the  Jury  Court 
ordered^  ^  fliat  the  def»der8  pay  to  the  pursuer  the 
'  expenses  incurred  in  this  Court  and  in  the  Court  of 

*  BeMi^ivefiKept  in  so  far  as  awarded  by  interlocutor 

*  of  this  C^mrt  ^  date  lOtfa  July  1828,  and  that  the 

*  accounts  thereof  be  lodged  with  the  auditor  to  be 
'^Uxcd,  and  to  report/ 

^'^The  defenders  having,  at  this  6tage  of  the  proceed-- 
Ibgs;  enter^  an  appeal,  the  pursuer  presented  an  ap- 
^^^ilkation  to  the  Court  of  Session,  under  aCithority  of 
^^  4A  Geo.  III.  c.  151,  praying  that,  notwithstand- 
ing^^ lApptel,  their  Loridsfeips  would  allow  the  ver- 
^MfttW  the  jury,  and  these  interlocutors,  to  be  put  in 

)^kee^iion,  ^e  accounts  of  expenses  to  be  taxed,  &c. 
Wflbte  effect  of  enabling  the  pursuer  to  recover  pay- 
^ent  of  tHe  damages,  and  expenses  incurred  by  him 

in  both  Courts.    In  support  of  the  application,  which 

was  unaccompanied  with  any  offer  of  caution,  refe- 
"'i«ncfc  was  made  to  the  cases  of  Jameson  0.  Wight, 
'^Vfk^  Feb.  185i9>  Pnc.  Coll. ;  and  Sassen  r.  Campbell, 

S3d  Jmiel«M,  5.  and  J?. 


"; '^The  defettdei*8  afmcered— That  the  Court  of  Session 

^hwi^  nOipmreririinder  this  or  any  other  statute,  to  put 

in  execution  orders  of  the  Jury  Court,  or  to  authorise 


iiU  D&aSfONSlOFlCHB)        NalSD: 

^^^^^^^Oii  Juiy Court  W  make  my  wdfr,  dr'tn^isartd  toto^n 
Ko^mW.  '<^^i^»petidltigftppeftl.>   d%ifi  procees  ltid*M]Bai]i4(i& 
Aifatrdic^,  &g.  th^-Jury  Court  evdr  since  it  wa»  veimtted  there  by  ike 
jiiHMtion:'  jtKlgm^t  of  the  ISth  Itecember  1827.     The  fa's  iif 
iJ^?^'^^^^^  exceptions  did  not  remove  the  process  int<>  theJGoort 
jT  ctnitt     ^^  6e8sfon~:59  Geo.  III.  c.  ffi,  f  1»;  aiid:thej«%. 
490^ //f. «. ment  ef  the  14th  May  1839  mei^Iy deposed ofdMie 
'^^  7-    exceptions,  and  found  the  pursuer  entitled  tO'the<k- 
penses  incurred  by  him  in  discussing  the  bill ;  all 
questions  as  to  other  expenses  being  expressly  reser- 
ved for  considerath)n  of  the  Jury  Courts    In  iirdftr  to 
obtain  execution  upon  the  verdSet,  it  was  absd^y 
necessary  for  the  pursuer  to  apply  to  the  Jury  Court, 
but  which  he  is  not  enabled  to  do  in  consequence  of  (lie 
appeal.    The  only  part  of  the  application,  thereforei  at 
all  competent  is  that  which  has  reference  to  the  ex- 
penses incurred  by  the  pursuer  in  the  discussion  of 
the  bill  of  exceptions.    But,  before  interim  e^^eciition 
can  be  allowed  to  go  out  even  to  this  extent,  the  pur- 
suer, whatever  are  his  alleged  circumstances,  must 
find  caution  for  repayment,  in  the  event  of  a  reversal 
of  the  judgments. 

.  The  Judges  were  clearly  of  opinion  tibat  the  applicatien  vn 
incompetent,  except  as  to  the  expenses  of  the  discvmm  iif  Ae  * 
biU  of  exceptions,  an  order  for  the  taxing  of  which  beipf.qps- 
sidcred  no  Btretdi  of  the  powers  of  the  Court  under  tbesMille. 
It  was  observed,  tliat  the  very  terms  of  the  act  of  Paziii^Bc^t 
imply  that  the  cause,  with  regard  to  which  interim  possesaon 
or  execution  is  applied  for,  shall,  at  the  time  of  the  ^ipeal, 
have  been  before  that  Division  of  the  Court  to  which  the  ap- 
plication is  presented.  But  here,  at  the  date  of  the  appeal,  the 
cause  was  not  brfore  this  Court ;  and  if  die  Court  emM  Ixvt' 
done  nothing  at  all,  supposing  no  af^ieai  hadlMin  takfln,Mit. 
oouM  they  do  what  is  required  aAer  the  4ffeid?  Th^Ioii*' 
sMpis  Uto  thMj^t  that  the  ease  of  SsflK^i  waa  m^alitiMiitr 
JQtj  diapepsing  with  csuthm  in  thj^  cf8e> 

7%?  Ctmrt  pxonoujQced  the  f^^loj^r^tgiiiteslcKUtor:^ 
*  Allow  the  petitioner  interim  execution  for  payment 


'ntdpetiihm  thcceof,  if  it  ditall  be^m^^^teimiin^cl  ^.t^^B^ksonp^ 
'sfi&aliiameojB  ttecauae,  of  :tbe.«xpew&  o«  tbe  niis+A^^*^ 
';«UilftioB  on  the  hiU  of.exc^ptioii8  in  thiar  Cpiiit  ^  tilh>w^f'rittMion, 
*3tia  deoMnt  them^  tq  be:  given  in  jreosH  tbe  9Q9^>/^>irM^ 
'-Uriiea  liadgtsd,  to  the  awditor  to  tax  andi  reporit ;  k^^j^  cwta 
Sivftise  ttu^.prayeir  of  Ae  petitioa.^if^  iw^r«,  ^udf «  ci^o^ ///c 

^      ^  '  -*  161,  ««0t  17, 


For  tlie  Pursuer,  Dmw  ofFac.  (Jeffrey)  JSorthmcJc.  James 
''^'^  Aitness^  Agent'  For  tbc  Defender,  ScL-Gen.  (Hope) 
(J  iM. lA  iBoberima.' )  WdUrDuMe^  W.  S. and  Jkmnder 
Yit.j#Wwfft.W-§,  Agents.    -F.Ckrk. 

.  S.  . 


■  SECOND  DIVISION. 

'  No.  CLXX.  so  June  1829. 

^1"       BOYES'S  TRUSTEES 

Mas  ANN  HAMILTON. 

Pbescbiption— 2%^  triennial  prescription  does  not 
4sppfy  to  a  law-agenfs  account  for  prqfessi(mal 
business  connected  tcith  other  unsettled  claims  to 
ivhich  this  plea  is  inapplicable. 

John  Boyes,  writer  in  Hamilton,  the  father  of  the 
oijjginal  pursuer,  was  employed  by  Hamilton  of  Both- 
w^^  Park,  whom  the  defender,  his  daughter,  repre- 
86»te  in  maldqg  purchases  of  lands  for  him,  and 
aflervaidB  in  effecting  an  e9i:chang^  of  the$e  for  other 
lanig.  No  final  adjustment  of  aecounts,  arising  out  of 
these  transactions,  it  was  alleged,  had  ever  taken  places 
and'ihii»  aetidur  was  brought  in  order  to  obtain  pay. 
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^*^f;;|;|^  -am  Maim'ttlttt^^tatltl  K^  flMAdi^Klft.  to 

^^  a-rfir  .The  ajujBnoM.  itiUai^  •  3»Mit  dia  dtoeiiNd  4Wfa 
-J--— r  ^  fi«3t^i  as  tka  agest  of  *fh6  AeoMnd  WUttain  Banfl- 
-Pua^:piL«  *.H»  af  Butkwdl  FMr;  tmiiiaetcd  a  !grcat-*diof 
'  bufiinesQ  for  him ;  ffiodi  ia  the  oonne  of  thMririifi 
'  Mtlomtr  brid  out  eoniidfiiaUfr  «ui»t«a£  iiMBit^'  on 
'  his  account;  tlut  tb»|«vtfmia^;sid  detailed 
'  meate  of  the  vnrkms  aecotmta  dnt  to  tba  taid'ilfe- 
«  Cfaafd  JphA;  Boy»  fagr  tbe  moL  daceaaed.KRWaa 

*  HafladiltMrWeit\fram  timetotime^  n^ 

<  said  Waiiam  Hamiiton^  lmtrHi^wttikiaMkew9»mm 

*  obtained,  and  a  large  bakmtt:  atili  vaMiHsr  4i»mt 
'  the  accounts ;  that  the  whole  of  these  accounts  are 

*  sow  in  the  poaaassicn  rf  Mrs  Aito  Hafciilqa^  daigh- 

*  ter  and  representative  of  tk)^  smA  Hee^uied^^l^WSl^ 
'  Handiton.'  Thercfon^  the  SBflMPoro  crthfihulH^  that 
the  defender  sbould  be  ordained  to  exbihi«:4hne  sie- 
counts,  wbaAy  the  tnae  balance  dae  hf  imr^ina]^^ 
ascertained,  aad  thai.  idle,  should  be  dec&rned-toyi^ 
the  balance  thus  appearing  to  be  due  ;  ^bo,  |f  dw  jMI 
to  prodnee  the  aocpuiLts,.that  decree  ^auld  Jbe  gtvmi 
against  her  for  the  sum  of  hJBOOIk " 

The  aceounis  refecrod  to.  were  produedd  i»  jMMbSb 
.by  the  defender;  and  consisted, ^n/,  of  an- &43imiat 
of  the  sums  received  from  Mr  Hamilton  to  jpiEijr  ^ 
prices  of  the  lands  purchased  for. him  by"  Mr  Bc^^ 
and,  on  tiie  other  side,  of  the  payments  mode  bjr  ffe 
latter  to  the  sellers  of  the  subjects;  secntOjff^'^^^ 
counts  of  .professioaal  business  cooneeted  wic]i-4lfe 
purehase  and  conve3ranee  of  these  lands,  ftoai  ITiB 
.to  1S08,  rendered  to  Mr  HomiMon  in  1808y  aitf 
shewing  a  balance  in  iavoast  of  Bujres^inditdilfg'l^ 
terest,  rf  L.1«S. 

Disputes,  it  appears,  had  arisen  between  Mr  Hamil- 
ton and  his  agent  relativf  to  Ute  former  a^cotint^  ^and 
a  document  under  the  hand  qf  M)^  HamSltoti  shbuised 
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and  that  he  proposed  *  to  sulnrit  tl»  wliqie  ef  tkIaBoret*tTnii. 

;if!(fbiilflMtMm  to  Ae  nviiud  anil  detmnmation  of  any  ^ ""  ^^''^ 

-ilrml^eetable  aotoiistaitt.*  Mr  Bojres  £fld  in  1«1S; knd 

iMtfxMtOE^ibmi  in  the  foUmriag  year ;  and  thii  action 

wnwiraiwfrihi  181& 

n?  The  d^Soidw,  iRrhSe  die  olgwted  to  the  fomctfthe 
•Mtleii>««*4L  cmmt  and  Mchoiihigt  in  place  of  an  asUon 
.^4ha  ^ht^  she  ha:di^  never  intxomitted  widi  the 
iflKHelr  of  Mr  Boyw— admitted  that  the  parties  died 
o1l«te>fit 'Mating'  their  4|iq>ntes  legardii^  liie  pur- 
jAoaoT'Of^Ihe  knda ;  hut  die  mawtatned  that  the  buai- 
iHewiftceoaato  veiiepMMxrIkd. 

-d^^InL^anivbrt  of  the  defence  ef  joMeription^  it  was 
xfriRtlite^Thwfeiino  qafeedon  that  writers?  aecaonts 
w^filtt  ,idUiinihe  tneottial  prescription ;  and  it  tnk^  no 
-4i%$«fice'lhat  there  are  other  unsettled  acconnts  be- 
ettv^fraxthe  parties  regarding  daima  of  a  totally  diffisrent 

tiftriwtoify  teitheothers,  which  avaadniiltfd.]iol  to  have 

itM||fiisaB|t  adjured;  andance  any  dispnte  arising  out 

of  the  latter  could  not  have  been  a  ground  for  delaying 

f#>wl!l^eMelit  of  the  fbrmer,  so  it  is  reasonaUe^  in  the 

)flir)CW98tances»  to  preatune  that  such  settlement  did 

r^ftfc^^ace..   But  although,  in  a  question  with  die  late 

«l%  J¥aiafltoa»  he  co«dd  not  have  pleaded  prescriptien 

^jllva^oibpanied  with  an  allegation  of  payment,  tiie 

-A^f^n4dr#.a8h>B  representative,  cannot  be  reqaiicdto 

MtfikbfBmy  posttiiw  admission  on  the  subject ;  JBeU^ 

H6Sm.ii^4b    Hie  ease  of  Ai^us,  referred  to  by  Hie 

I9amiai8>  does  not  apply,  the  debtor^a  bool^s  haiviag 

-af oudeA  dear  efvidenco  that  the  dainw  against  whidi 

prescription  was  pleaded,  had  never  been  pakk 

'    jinswered^Th^  fim  of  prioMsdptiQn  iaiHotapidi- 
dable  to  a  case  ISce  <ite  present,  wbichnrsohresiiiiao.a 


ment ;  Gordon  o.  Innes,  l6Ui  May  1836,  S.»adl). 

Th«  Lord  OMiiiarF  ^xiiieQedi(li#(4iia|^Mr4ejG(|<| 
r«g«isstitks  finnn  of  .tb^.actkm  «f  ;tfmiwtMt^.ffl4 
also  '  the  ot^ecUoa  of  tbe,^pniM^hy»p<w^f«a<wu!.<t'  f 

And  Mg  <3wif<  wfawd  »  geclaimiBg  agte  fyMfftfl 

.   Their  Uid«lvp«,pi«f|Biiwiilf|Pi^7,oC^f^^ 
^on  van  not  plea^al^  in  « 4au«.of  <iUg  Ipnd,  all  t^M!|^^ 
the  aooount,  with  <«e  excepti(m,  b^ng  oonxiectoa  wm  Bdva 
employment  by  Hamilton  in  the  purchases  in  question. 

land.  .     Bod9ru*.M'Xmime,W.SJ^tmtr 


Delmdgr^  SoL-Gen.  (B(we)  W.  BeU.         Jofm'^^ 
head.  Agent        '  J?.  Ctok/  *  •     *•  '^  ^'''^^ 

f   III    ■   ill  III  f  t         '"^KirtJ  S*!!! 

V  NaCLXXI.  ^  I  Jit^'82|^\ 

.  "    .MBS.BWNRT..,   '"'  '7^> 

ogainH  .       i,. *vl  • 

BENNETS  TRUSTEES.,;. .       ,;, . 

_    .     ,     .  •\-.  * 

Approbate   ahd     Refsqbate.4— iFosEifik^-iyt 

aeeording  to  the  Sccisjifm,  eoweeffedthe  wMe^ 


mm.      m^Bfit>o!^ixBimoti.        1119 

^'^^l0dHk''M^air€d''M  0mt€  In  Mr  Ide  qf  Man^^^^ 
^"^V^mnd  aM  kiimUhw  toMmot  el^ 

'^'^piiiM^^^hy  eoMMying^  to  ike  ir$Mus  Ae  gkar^ i^i^SSi 
'^-M^  JTMte  €$lale^  iMeb  devolved  tt>  ket  ot^  tke 
'WeaikqfMr  *mbalid,  hythebm  iff  that Uhmd. 

Tta  late  Jbhn  Beiinet^  writer  in  OUukgo v^  ezecufed 
Indeed  of  settknieiit  on  the  KNli  of  May  IMl,  by 
^fAidbxhe  eoMeyed  Uie  whole  heritaMe  and  moveable 
pftypertjr  that  might  peHain  to  Idnir  at  the  tfane  of  his 
«ath  to  cerfidn  trustees,  whom  hedireeted,  iiUer  aliOf 
to  pay  to  Ids  widow  a  free  annuity  of  LiSO^  declarif^ 
tiHb  thai;  this  prorisidki  should  be  in  ftOI  of  aH  that 
ihe  covld  anywise  ask,  or  daim  from  his  estate  or 
flubjecis^  by  or  through  his  death. 

SoOn  after  the  execution  of  this  deed,  Mr  Bennet 
kfrjGlasgawi  and  settled  in  lbs  isle  of  Man^  where 
hthpurchased  a  small  estate;  and  died* there  in  1824» 
without  having  made  liny  chadge'  on  his  previous  set* 
tlement^ 

After  his  death,  his  widow  raised  aA  aetion  against 
the  trustees^  whieh  prooeedsd  upon  the  following  nar- 
2!ative:  '  Thati  by  the  hiw  of  the  Isle  of  Man,  the 

*  property  of  a  person  dying,  leaving  a  widow  and 

*  children,  without  his  having  legally  conveyed  the 
'  itiUie  by  testament  or  otherwise,  is  divisiUe  equally 
'  betwixt  tiiem :  That  the  deed  of  settlement  above 

*  recited  is  incompetent  to  convey  the  property  in  the 

*  Isle  of  Man,  having  been  granted  pitevieudy  to  the 

*  acquirement  of  such  property^  and  possessing  none 

*  of  the  solemnities  that  are  necessary  by  the  law  of 
^t&$t'i$land  in  the  conveyance  of  pix)peHy,  real  or 
^persotial;  and  there  i$  no  codiciU  or  other  writing, 

.     -   -  4B      .      '•  ••     :•••  -- 


BeniMfc^'    f ''Tlial>,llM(t>luioeft)«aiMi4w«tf9fpiO*ec»iM.dMt^ 

*'  atnated,  and,  at  tiie  aame  time,  to  draw  the  ammi^ 

9grov«4*d  .ttf  {|«  b^tlwrMMaaienfr«':T^ 
t&erefbm  ««itcl«idoA  Ihat  tlle  Cttaatses.  lahouli  te». 
dnkaed  ^tbiimdce-  payment  to.thfryawmii  ^tf  ^btw 
(  of  £.80^  ywrlf  dwiai^  hat  m,  oiid'iiwfcr^tilhrllt 
'  prejudice  to,  but  Kserring  entive^  haHitifyBk  k^' 

*  lights;  wid, »  partkalaftbectajghtaftd^ftiltBiiiin 

*  tbe  orie-half  of  -the  ppapcctj  4itaM«d^^0»  U0«^ 
<iMiD,  which  beloi^  to  her?  dfiOawffdjfcmhtMJ-y 
'.  iduitevw  x%ht4nA  inteirest/afce)  tu^.lmtoilbfK^ 

The  trastew  plexuM  -iu  dbfimtfrt-db^i  TiaH,  mt 
peaing  the  pumisr  is  ■  legtUj  >  tatiOed  -i4»)  jdah>' 
any  part  of  the  propwty  of  Mv  BouvM  io  xiip^ 
ation  to  the  devise  in  the  seMsmta&Mf  IhXtt)**! 
does  80  daim.  it,  she  is  not,  in  tlB^«fis€b'«ntjlUblii 
iadst>fiir<tibe  benefit  oecmed  heir  br  the- «ainiiaiMl*' 
mcnt.  The  intention  of  Mr  Bconet  in  hia^scillaM^ 
which  is  to  be  judged  of  and  eflfeetoatedraoeoidfiigi^o 
the  law  of  the  country  where  it  was  made^  is,  thaMke 
should  be  exduded  from  all  share  in  his  proparty^Mii 
restricted  to  the  annuity  bestowed  on  her ;  atJU'di^^ 
not  entitled  to  approbate  and  reprobate  the  atiu/i^^ 
by  taking  the  annuity,  and  yet,  at  tlie  same 
fusing  to  acquiesce  in  her  exclusion  from, 
dfofa  on  the  property.  If  the  pussunr  iwia^lar  Aif 
annuity  iindfr  the  setsttenentt  sh*  ia  bound  to  «oiqiif 
with  tha  teums  of  the  settlefiiciit^  by  wnbniiMif  rf 
oliiier  «hdm  onr  Mr  Benael^-^ope^w-      <^'^  i  '^>  <)  ^ 

II.  That,  uttde^  tfae^ettlemitnl  «f  Wl^lBtttM;^ 
annttity  {ffovided  io'  the  pdrsueir  1sif%ie'ii]tti^^ 
conrentfonal  provision,  expressly  li^ifaiild  '^''^ 
vided  in  lieu  of  any  legpEU  pre^^ion  she  migbt  cSiDtf 
his  widow ;  and  that  the  pursuer,  supposing  her  not 


Nwi7«v      couiri^oiesfifisroiKji         iM 

xmtit  Hike  facr;eboiQfr  ««  ivfddi  ste^-tfiil'  .betake  l]l€r.^enne»«tr 
self;  «ii4'te  hqCa  la  mf  eli9cuiii«tatic6i^  eittltM  to  botit.  f^^ 

>-OTie  Lord  Ordkiai^iitbnau&ced  the  fblloivdng: inter- j^JJ^"** 
l«ntor  tod  note  ^— ^  The  Lord  Ordmktf  having  heard  ^<f''^Hn^' 
^ifairtjifir  procurators^  and  thereafter  considered  the 
'^nlofeed  rMord,  this  minnte^  and  whole  process.  Finds 
^l4^  ^e^pOMDber  cannot  elatm  the  annuity  libelled^ 
*aadlM»:she  ahattia|ipMbate  the  trait-deed  libelled,  by 
*l^<lrii»n>ii^gi ttf  pty  oreif  to  tAie.  trustees,  fer  the  pur- 
'^foMMf  AePtsiiat,^  the  proper^  in  :the  Ide  of  Man 

<  fliltiDgitti^Mibffr.iihe  hnf  ef  that*  island;  i»  cotttia- 
^  dietum  to  the  terms  of  the  said  tmst-deed :  Find 
*-ifmt  eitrSt  ndt  idl^ed  that  the  tnibtees,  the  ddf^n^ 
^iiitfto^  ev^r  refosed  to  pay  to  the  pursuer  the'said  an« 
'HHlltty  cm  hw.  j^rohating  the  trust-deed ;  therefore, 
^IweoHKl^  Hk^  defenders  fMm  the  eonchisioms  of  the 
^Qtbkidiv  «id^  dtcem^  :  Finds  the  pursuer  liaUe  to 
^-ifaMi  itt  expenses,  of  which  aUows  an.  aoemcnt  to  he 
S:gimiiihl^  and^  when  fodged,  niaits  to  die  auditor  tO' 
*<4ax 'tliesame^ and  report.' 

-iAJfatL^Tlm  liord  Onlinarir  ttrndar,  pnm^,  That  the  &»)tclL 
^  t^04  ^  fW^,  wtoAh  he  boldfi  himaelf  oompetent  to  iateif  DQt, 
«^|i^^|gU^  to  c^nr^.  all  property  which  should  belong,  to  the 

*  rmj^ter  at  the  time  of  his  death,  situated  in  wy  place,  not  ex- 

*  Sgpting  the  Isle  of  Man.  ^  Sfcundo^  ^hat,  therefore,  the 
uer  cannot  take  or  keep  that  property,  or  any  part  of  it, 

^i^  iidm  the  trustees,  by  the  law  of  the  Isle  of  Man,  with- 
i'k^klbtL^ti^  the  trust-deed.     TertiOy  That,  if  she  repro- 
^^iktm^  deed,  she  cannot  alse  approbate  it,  hy  taking  the 
^Iim0f0p>widix  it.  Quarta,  That  there  is  ne  gtinmA  tbi  redis^ 

<  ingtofindso  in  tbi0.Cefirt»^whmre.*tifeadtIonji  Ino^ 

« ^MV^ne^t  of:  the  imawty  n^der  the  Scotch  dsed  of  «etf|em^4t. 

'  '  (^  (r^eiectiaxv,  m  ihe^  I^e  of  BJw  Cwjin(i^:^.liDTd 
r'Aieinot  believe)  yet  that  could  afibm  no  sound 


BwT^    **'^-'   .  .....   .\..  .-    -.   .-,"'       ..-..v'-  ;■: 

Bennetts  .  .  -  , 

Trugteea.  ,j^^  piirsuer  reclaimed ;  tut  £^  Court  tmanlmotis^ 

Approbau  and  \y  refused  the  note,  but  recalled  the  finifing  as  to  ex- 
fSi^i!u  penses,  upon  the  admission  of  the^  defenders'  counset 
that  the  action  was  ka  amicable  cfuit  raised  for  the^ 
purpose  of  trying  the  question^  and  bo  enable  the 
trustees  to  act  with  safety  in  the'  management  of  the 
trust.  '*...' 

The  LoMi  mtiJn^ed'a  decided  t6|ifiii6d,  fimi  flMtv'wai  w 
Trdfll^tf/Ddn^lMi  Jan.  18».  ^S9.ili^iKnaLy^ 

Penny.     James  Jvemyss  and  John  Leven,  W.  ^!  Agents. 

•F.Cle*.     '■'•••      ■    ■'•'     '    •     >'.   ^    7-    • 


•.1.-.-  ••     t     -v..  i|    :.  : 


No.  cLxxii;';,",,'.'.  J'l^ZZ  Z^J^wa, 


/     «    .   1 '  •       • .  _ 


againtt 
JOHN  FORBBa 

PRESCRIPTION*— ;/|f  M  not  necessortf  Jbr  a.parfy 
pleading  ihe  tnennia^  fre^  to  atiege  jpcqf- 

ment,  no  admission  h^  Vf^  originai  am* 

etUudon^iheckht.,   /    .  • 

FoEB£8  raised  an  action  in  the  .Admiralty  Cbuit 
against  th^  suspenders  and,  iUebpmder  Jamiewn,  » 
joint  owners  of  ue  sloop  Neptune^  ronctadiiag  against 


i^^r'pkft^eAtbt  in  attatiM  of -furtisWngs  for  ^.^^^[^^ 
that  vesseL    No  appearance  was  made  for  Jamie- Duncan,  {^   ] 
9^;  bat  the  other  defenders  stated  that  they  knew*" ^^ 
nothing  of  the  account  sued  for,  and  denied  heingPmcriptum. 
Vgnng  any  part  of  it;    and  thqr  farther  pleaded 
ftat  tlie  debt  was  prescribed.     In  the  answers  to  the 
l^pceSy  the  pursuer  stated  that  the  furnishings  were 
m^i^^pn.the  orders  of  Jamieson  at  the  time  he  was 
jomt  owner  and  also  superintendant  of  the  vessel; 
and  that^  as  the  defenders  had  pleaded  prescription, 
bft ir4(8  i^i$l^  tp  pf:oTa.thp  4fibt  by  tbe  oath  of 
imAmmr^  tis  their  «^li6Sk^tlie4f)£eiidorSi  vridlB  they 
adl|dkied:;te1ihiQir]ae)i  (tf  ^rw(fri|itibi^  iiditfitted  tfaaC 
Jiimieson  had  the  administration  of  the  vessel  at  the 
pidHod  referreid  to;   but  that  thi^  was  iiot  a  case' 
where  the  oath  of  one  of  the  joint  owners  coidd  prove 
a  iAjt  against  the  others.    The  oath  of  Jamieson 
could  not  prove  the  subsistence  of  the  debt ;  because, 
although  he  should  depone  that  he  had  not  paid  it, 
this  would  not  prove  that  it  had  .ijot  been  paid  by 
some  of  the  others.    At  all  'events,  Jamieson's  oath 
oould  not  be  taken  against  the  defenders  in  this  par- 
ticdhir  Cate,  as  it  appeared  (according  to  the  dei^n- 
fenders*  allegation)  that  he  was  the  instigatpr  of  the 
imoeedihgs^  and  was  ad  inadmissible  witness.  * 

The  Judge-Admiral  pronounced  this  interlocutor : 
Finds  it  alleged  hy  the  pursuer,  and  not  denied  by 
xKe'VlefencLers,  that  they  are  part  owners  of  the 
Ne^tutie,  on  accoijnt  of  which  the  furnishings  hi 
question  are  alleged  to  have  been  made ;  finds  it  ad- 
mitted by  the  defenders  that  Jamieson  w^'  the  ma- 
naging owner  at  the  time ;  repels  the  plea  of  p;re* 
acnption  nudntained  by  the  complainers,  in  respect 
wi#y'  do  not*allege  that  they^  or  eithet  pf  them,  made 


,A^ p.'  that  timi9fS»  «l  tlui'jHvttufir  I0  »r«r»  Ke«lwi^fn|iR| 
'  by  the  oath  of  the  defimder  JamieMn^  espcridlya 
fniw^l>i^-  -  tba  piuiicukf  ciireuvwtfuiees  ill  i^oh:  he  itiQill^ » 
'  iK)t.acoi«f6t^iit  jEao^of  piKiHf  pgiiiwt  the  defoA* 

*  era.  ApfHUBto  the  diefeBdecs  to  gire  io  a  mim 

'  therein  to  eoole^a  or  deny  wh^thar  the  fiunkhqip 

*  were  made  or  Bot  to  the  veaael;  and*  if  tbefm^ 

*  knowledge  they  were  made,  to  state  whether  they 
^  allege  the  payment  of  thoae  fonudiinga  laeqliMiA' 

*  ed  by  the  writings  in  proceea.^ 

The  defenders,  adhering  to  their  plea  of  preecriiN 
tion,  declined  giving  In  a  minute  in  terms  of  the  abofe 
interlocutor,  upon  which  the  Judge-Admiral  rqidU 
the  defeifecea,  and  dec^rnid  ia  t^nns  of  the  libel. 

In  a  suspension  of  a  threatened  charge  upon  AM 
decree,  (ihe  sttgpenfletS  fk^det^TtOi^f^ohi^d^ 
act  ]679>  c*  83,  introducing  the  triennial  preser^tkii 
was  to  x^y^  an  alleged  debtor  £poB|  ai^mff  ^ 
any  particulars  as  to  the  oonstitutioii  or  subsisteM 
of  the  debt,  which  waa  npt  puiaiied  for  three  yea« 
and  that  the  only  mode  of  proof  waa  by  the  writer 
oath  of  the  debtor.  .  Mnk,  iii,  7»  )fi|,  says  tbat  40 
creditor  must  refer  not  only  the  constitution  but  tke 
subsistence  of  the  debt  to  the  debtor^a  oath;  aaA  Jf' 
^^aays,  that  tiolj^  the  eoiBstitiLtioa  ^  saJhpWjaee 
of  the  debt  must  be  proved  by  the  4e|itw^s  oftf}u 

The  interlocutor  excludes  the  plea  of  pve^flfioOf 
unless  the  party  p^eadji^.  i^  aver  payment  Hq  P^ 
loot  do  this,  howevar»  wit}ioDt  ^dinittlqg  the  m^ 
tution  pf  t]^  del^  i)b4  ti||i)»Nr  would  ^fi#<9^^ 
one  of  the  presumptions  of  the  law  ijel  his  fxf^* 
Where  the  f onstitiit^qiEi  ftf  the  debt  h9»  n^  ^^ 
initted,  bwt  tbf  general  ^^»^{k:  pTOWifltifwWfA 


or  Yiiur,:  •:    >   ■  ;••      ■  .       •.■...••.    •  .••      i.  ■  ■>       ,i       Forba*       - 

iMt  Mttiiteid  fo  th& Jitklg««Adi]rinl  t*  dOaw  the^pur- 
itn^'«tin-tib  pitovtfr  MBting  owing  fejr  a  Mfereaee  to' the 
•ta  «f  na  tiM-dellMd«rs  in  OMnmon  font. 

M<laii(wiH%  ^kmki^kam;  BapUtiu     J.  tkuff^  W.  S. 

.  .  A|;ent.        Z).  Cleifc 

•-•^•Mf  ■•:'.':■••,.,-■         t   .  •  •    ■ 

Ml'  :--:•'  •       .       .  ,. 


'  !  SECOND  DIVISION, 

N«.CLXXIIL  ffJaflrl<20- 

ST&WART  JOLLIE 
FRANCIS  GBAHAME. 

'S^OCEss.— Exi^ENsss.— n^A^f^  Mtf  Cottr^  merefy  re- 
^'  peh  a  general  plea  qftumJuAUity^  independent  qf 

the  particular  merits  qfihe  elahn^  and  remits  to  the 
'*  Lord  Ordinary  to  determine  the  eofteni  of  ^  lia^ 
y  WUyy  he  has  pomer  to  award  the  ewpenses  ^Ikat 

preU^matif  diseussion,  though  Ae  remit  be  alio^ 
^ '  getitr  sSent  as  to  the  point  of  expenses. 

0BAHAMS  ndsl^e  ptumied  eoonter  aotkmfir,  which 

^*WtaeitofijoiMiartte  fbktter  a^landlorfls  ciniiniiig  turrears 

^  rent,  and  the  later  dainung  meUorations  in  virtue 


turn         .nKOBaatrnxfrmMm      mam 

*^^l}^  of  his  lease.    Qrahattie  hsving,  iiiier  aKa,  piedU 

jXT"^    timt,  being  im'A0ft*l«AlRs^/WO?!!Wi«Wefi«*» 
OniuinB^     meliorations,  the  Lord  Ordinary  reported  the  cwae  to 

Bfoce^  .  the4imli^^^(l?theirLordddp8<^4th'(|Ey4n|Bm^^^ 
found  him  liaUe  in  imjdonent  of  the  whde  eondit 
tions  of  the  leas«i^  laqlngnlti^tff  #m  ^■'O^  Ordinaiy 
to  hear  parties  as  tpth^iqElR^^ofliis  liaUlity,  withoat 

in8e]liAS^tfa»4iita|(ffi|t9r!9Pf  ^f^fm^ft^f^fff^ 
as  to  the  question  of  expenses.  UnderthiStandasnlM- 

^]itr«mit>^aBUMSt  p^iwjtqgeioftlti  plowaiMi  MR 
%  ^yH08|joii  «^i»tliw  h«»:<  m  i^eif  ^  m^^^v^W^ 

to  JoUie  for  the  meliorati<«m|«,  ^NWMi^v.T^^^if^ 
locutor  being  brought  imdar  revieir  of  the  Conit*  it 
was  ^iia(fiA9i^tb)ffiftifficpaUi^.y^ 
•  vas.  rocfwpetyo^^^:  .regt»ctTt^ttl»ft.<wgwt«?,  ynMO 

8i)^t.,co1ii#fm«ltef}<c^t|iw.ieq^  3# 

t)u^.J^rdi^PMU9i^i^ani|r«4h(8imU    ■.'-  >.: 

totd  CringleHet  Otdinsir.  For  Graluniie,  Ifore,  Btk 

<     «Mh(ii«^    <Mln*JKM^  ik^iiiit^'    Far7«l&b,'.Dftt<^ 

"a.t  'XMr^'W;  p.>  i'>^f\  hrip  r<H  *-"^F>: »  vi.i  ,h'i:-:^'iji.M 

^-,,,  ..r..,..  ,  ..-    'i -.    ;■,.    .!    .-  -r-,  '  'tf  -j'u\  <.*  b    ■  •■.•i_;   ,=tfflbvof? 
lift  ■!■•.■;.''       f  !    '   if      ^•"-        /*'lfi;|fi'     *i'.»|f    V<      ',  <   -._;"'•  *    .7,     n<.'' 

si;    v}riiyn    o.t    jto'l    '«'.v<   vfT        •=^'.••■.^''^■     *r.{\\  l-i  J-.m 

,;./->   :';  T.  *   ;   ihP'"'    '•'•  -•.■W.'»'^<Vi    l^Tf  '  .  '♦•'■ti-.i«T?,'f>  :if'' 

•<.'Vi'  Tt.  '  ••>  ''•■'^v    ■''  ■''  ^"^'•••.■'b    ''  ?r!,t.-:^'i  i  ir.iiMhi'"'''  ' 
n^  /^ihx':,>i  ^n'J  ♦.'■^vfnmni:  dJi^*  .'^aih'-J'.  0?..'  .1 

-•{  '.''•;>"•!'":■*'.   ••.:'-"^t^-'I   'll'''   WiV»    '.if<'  T'^   ■.''••''■-  "•''• 
'■'C-  tI*  ''  '    •■•;-'■.""  '•>•?:•'•  'n'TTi  Ofif'  .'/.♦nuno-'  t'^Hji'  ' 
!•-,«  i.S"«>/  h:fs  ».'•     '•'o'^"'  h/iB   lift  nr     "^'A  v'u'W  ' 


»,dt -.ji  vu^:.:i^jK5i©3v»  mvmmm  ■•-•■  ■  ^-  '^= 

o-t '--..'iiv; 'j.i    i.  ■;••■,•.■  I  "••  .    ;■:  i  ■■      i     •     .•  ■■ 

>n«ii:i>r:)  ,.v -:|ii|is^llA€DOMALD-    '  ' 
;iiiv:\.h  /;/::.:..   -.  ■     against    '    '.      '"  '*'    • 
^    «fA€DON^Q»Ey&  TRUeTEBS  and-OniERfi. 

BMAitf  i^m^vmLt^:^:MhMd  qfanimdLreiU  with  a 
"^'^m^'^  MkiMfmaUJkJtmeut^^  ^e  lands,  aU 
''^tJMt^'ibif/idurmy  dUpositim  of  the  lands,  is  a 
^^WRd'^efii^fi^i  ava  a  st^lcknt  titli  to  pursue  am 

*  ^WHoH  i/fMOU'dnd  duties. 

T&£lBt6  CUlfi  l!ifiacdoiia}d  6f  Boisdale  ]nt>vided  his 
«f)ihf#'Sii  ftii  omitiity- of 'L.9Q0»bfwliich  lie  declared 
fliiii^lklffOAMild  be  ^cTKy  Ins  libiita  sueeeeafng  him 
iii*4e  eMi^'df^SottOliK,  ^tti  L.50  >f  the  %ehr  suii. 
ceeding  to  the  eidtat^  \X:imfi  aM'Sttiffk:  "He  af- 
teirwards  conveyed  his  estate,  by  a  mortis  causa  settle* 
Vtfeptyi  to  trustees^  Who  entered  into  possessioi}.  after 
Ms^dteth ;  anditt  lM>4,>intlrthe  eonseiit  of  Atefisnder 
Mae^onald,  his  eldest  son  and  heir  in  the  estaU  of 
Boisdale,  granted  to  his  widow  a  bond  of  corroboro^ 
tion  in  security  of  her  annuity  of  L.150,  payable 
out  of  that  estate.  This  bond  had  no  words  ip 
the  dispositive  clause  conveying  the  lands ;  but  it  con* 
tained  an  obligation  to  infeft  *  the  said  Mrs  Isabella 
'  M acdonald  heritably  during  all  the  days  of  her  life- 
'  time,  not  only  in  all  and  whole  the  said  anniuty  of 
^  L.150  sterling,  with  annual-rent  and  penalty,  &c« 
^  fiirth  of  all  and  whole  the  lands  and  estate,*  8ie. 

*  but  also  for  the  said  Mrs  Isabella  Macdonald  her 
'  further  security,  and  more  sure  pajrment  of  the  said 
^  annuity,  &c,  in  all  and  whole  '  the  said  lands  and 


9m         iiBes»diifirdi^«E»       iutm. 

Maedoniddv.  ^  imcept  of  fittiiieiii  temw  of'Oi^tftOligatidiiiM 
^^!^^^^^  infeftment  was  taken  upon  it  both  in  tiief  amnttl-^iaj^ 

imd  in  the  famdathemselTes,  in  terms  of  liie^precb^t. 

xvkiin  Smm.  jj^  jgig^  ^^  trustees  of  Colin  Macdonald  demiM 
of  the  trust,  and  conveyed  the  estate  to  Alexander 
Macdonald,  without  any  burden  or  reservation;  and 
he  completed  a  title  to  it  accordingly. 

Alexander  Macdonald  afterwards  contracted  la^ 
4«bts»  for  many  of  which  he  granted  hmtiikie  Mpori- 
ties  over  the  estate  of  Boiadale;  wid  he a£Unnrdi 
conveyed  his  estate  to  the  defenders,  astnMtseg,to4lit 
payment  of  his  creditors. 

The  drfenders  entered  into  possession  of  ^  esbte 
tmder  this  conveyance,  and  continued  for  seren^ 
^ears  to  pay. Mrs  Macdonald's  annuity  put  of  ^the 
funds  in  their  hands.  .  At  length,  when  4^y  fell  j|ot9 
anear,  she  served  them  with  a  charge  of  hon^ 
whjch  they  sp«|i|»4^  pn  ^  gcouiid  ^la^lth^  vm 
j^soesseditf  n0luiftda£oirheKpftyiiM&t«    ^ 

Mrs  Macdonald,  upon  this  eveBt,  ncaned  to^kr 
bosid  of  oorroboration  and  infeftment^  sod  ra&ed  as 
action  of  mails  and  duties  against  the  tenants,  mi 
also  raised  a  multiplepoinding  in  their  nam^  fa  wUA 
the  trustees  of  Alexander  Macdonald  were  caDed  ap 
^efend^rs.  r  * 

,  The  trustees  objected  to  her  title  to  poms  Hb^jfo 
tjip^  of  mails  and  duties  on  ^  goomd,  U^  tW^ 
,]ffsaA  of  oorroboration  contained  no  dispaaitimi  tf  > tte 
land^,  wd  QSdseqpieBtly  thai  the  sasiiie  ASkmiagfdk 
it  was  inept,  19  ao  fer  as  it  was  attempted  thmbf  ft 
constitute  an  heritable  security  over  the  lands.  Jh( 
That  her  infeftmaorf;,  evw  supposing  ft  gave  her*  tztk 
to  pursue,  could  not  compete  with  thdr  ti^  irtiitk 
was  founded  on  an  infeftment,  not  bttsrdened  wiQt  Ikt 
annuity^  and  for  the  benefit  of  heritable  creditors ;  ^ 


fj^wiqg  pafuwit  fiKW  the.  tru«t6ci0i  mA  bn^g^AOr m^^SST* 
^l^.agWMttham.;  ^^I^SSt 

^^he  X^ord  Osdinfoy  rq)eU^  the  defences,  and  added      

j^ioUowingwte:-^  ^^ 

*  raoit  out  of  land  b  a  competent  and  yaUd  convegrance  of  real 
^'H^giit.'    Therefore,  it  could  be  of  no  relevancy,  even  if  there 

*  were  no  infeftment  in  the  lands  contuned  in  the  pursuer^s 

-itfj ML  t^teir  flTfB  (».  «;  tit  3,  §  14.)  Hiat  precept,  'eitlier 
tf>  liHHiij  dr  beaiiag  aeMimltfm  ca^iam  cof^iciendamy  are  aof- 
^4«Ait»  idtluni^^ihne diattera  be  never  gfat^sd;'  i.  e.  gnffi. 
^  cient  to  create  light  of  fisada)  ;pr^per^;  and  a  /brtiori 
l^jd^^  j)WtbeniffiGi»t  to  convey  a  real  right  of  annual-rent 
f^|i^(m«wa^  of /(uninal  disppsitive  worda,  therefore»  teema.not 
jf ^lomcieint  to  invalidate  a  conveyance  even  of  lands,  having 
^  precept  of  sasine.  and  sasine  thereon^  and  still  less  to  in- 
^  Validate'  a  convey ^ce  of  an  annual-rent  out  of  landj.  Ac- 
^^%(tfdiiigly,  the  practice  of  conveymg  such  annual-rents,  with- 
^Mtttli  tisbcfsttdi' wordd  (jttstas  isdoneiftth^  eqp- 

'  pean  to  have  eUitad  vKUkNlt  fiiestleii  fretti  aaaad^t  p#. 
f-jfioddeimtalfo  prensl  dsy.^ 

]^  j^iCadf  or.  Avw  wmifd^iij  a^ve^xed^  to  i^fer  that  tUui  bdy 
(Lmk^«4  tQ.^a  trwl»  80  as  to  give  iip.  her  re^l  ri^^^  or  its 
a'%  ^f^  '^^  convert  it  into  a  daim  on  the  trustees.  Consider- 
^  ing  the  nature  of  the  trust,  which  is  partly  for  the  trustee'^s 
*  own  maintenance  in  the  first  place,  and  of  her  right,  L  e/m 
'^%nift\ilty'fof  lift,  prefierable  on  the  estate ;  to  do  this  requhred 
^^M^^tkng  very  strong  on'  her  part,  more  so,  H  seemfe  to  the 
'AlLoHi  Oidittary,  than  her  maktng  dainur  onitfie  tritttofie, 
rfow]uiWfttkeland%  and  ktMuattei  (as  she  thiaighQ  'wUh 
n)  iPMiiBa^pt  w WMoa  na  aaanny  wii  pnaMir  >    .    * 

u^Tl^  jfom  of  the  rif ht  andii|fe^^  fo  i^ 
.  the  most  correct  that  can  be  for  giving  an  infeftment  in 


MicdoQAia*«  V'The  strict  feudal  form  of  grwtang  sum  a  baae  ng&t  i(  bir^B. 

""*^^*^  ol^ligatbn  to  iof eft  and  precept  of  ^^ 
Ji^te^Kiw.^    TKeo(!her  Judges  concurred.  *'  ' 

bum.  Alt  Sol^-Gen^  J^uchanon.  RnnA 

andCawan,  W.  S.  and ^Tiij^A  Macqueen^  W. S.  Ageoii. 

.-..  J  '••  •  i.   ^r    ■■>'!  (M  :^.:   i,i:-l'  :«.•.,«':■//' .b--'.-i 

i.  V      ....    ;      ..    M  •    .:t      ,1.      t.;.     1-;    I,    .;.■■.     tV;-'     ^',;*    [i    \     » 

FIRST  DIFISION. 

.      .  JOHN  AV(t>JXWSBUnCBMJU  .    ;     . 
...  agwmf'    ■  :.  .':-i    •'. .;    •■.' 

•    :    .       .   ■  '  .  .      .,.1    (<>  • !  •?  -..—  i      IJ    ..  .... 

eoarttigaiatt  a  trvetee  m  0 49qm$lroted.etltU^ 

vAkk  ^  ifutUe  and  <»mmksigiier*,heiddaei»ii' 
akadd  U  dedmtedf /iw^d  iae^mpt^  Mie  ttif 
remedy  behig  by  nmmary  eompkdtU  to  tke.'CaKtt 
tffSetnm, 

tnnlee'Dii  his  onffWtmttil  ■  «<mbft.     -Ebfi  rmmar. 

haenVfihM»iedax*iit  it"  ^aft.latitiatbdrTlEi  •tiie^pi»' 


*  !aih|ea by ycfd  ttomihe  Ikmily of  Jdlm Hyifedi  oilMfiicheiii aci 
*^tlii  Sfept.  I«2t5,  as  admitted  in  your  account  rexir'''  ?*^:  ,; 

*  deredywillbe  retained  out  of  the  amo|iot<7jr.jr^iraAikrup/     ^. 

*  dividend.'    This  was  in  consequence  of  a  resolution  525SSS!r^ 
cSibM  tnntotf  attd  )K>!tuhi88ionfrif  of  the  aoHM  date'  imi^''^«<^ 
Ar!l|ich  jtli9  intiinatiou  w^  given. 

Sometime  afterwards^  the  pursuers  raised  aiLaetion 
befotfe  the  magistrates  of  Glasgow  against  the  trustee 
for  pajrment  of  the  iull  dividend  on  their  debt  as 
ranked,  without  deduction  of  the  L.21  for  which  they 
stated  they  had  given  credit  in  the  claim  lodged  for 
them*  /    '  I  • .    *  V      \  '  '  , 

,  IiLd^JbONte  V>^icle8  the  merits)  the  defender  jJeaded 
—That,  as  the  resolution  of  the  trustee  respecting  the 
deduction  fiUb^the  clerariUid  <uM;  been  t^«tt}Aained  of 
within  SO  days,  it  was  '»6W^fillal•  The  magistrates, 
afM»MBi0ipibceaiiM^'£»ttttd^ '  that  Vk^  sM&mjuadSt 

*  to  the  lettflsr  iitkiiDuith^^tbatillid-sohMM  rank** 

*  ing  of  the  creditors  on  the  bankrupt  estate  had  been 
'  4RfldeTcq;s^«W7gufikiMe«6  oelrti4teld  libe-iAttttietr  e|: 
.'  ^18 4)ijeitfos  toOtbeSr  tialfii  >a^  maSk  up^by  hiafii ; 

*  -^tSi^^atB^hwrn^hilO^  WktM  putetttvqt  to  have 
<  «nfriai9ed><ietlM'rdflKdMiimV^^       ^efdlidbr  witkvi 

*  ^Anf^itahiUarf  partodc^  80  day« ;  and  Mcordlngly  ai»« 
'  ^  thttt  6tttad|v«f  the  ddfeiQuce;  aasoiteiethe  defiia* 

The  pnnuera  advocated,  and  fUeaded. — ^Tbat  the 

oietoi«lM(4itfdf«nd  dlM^iPtiMffdiillii,'  but  t«<th»<*ivi> 
plibttiaieftf  «M4lviribM4°«id?''tiKi^»fiire^  ^  ftfali^.  > 
tidiBitaliu^of  tiiBbdM^ifitioh  iHiicb  beeome  fihal^I 
tfwkrceiitphdiiMMcf  idtkliir-Sd  ^«.'  AHhotftglc-it:: 
m^f^v  ia^»aifliitT-t]uitt"tli»  r^ItttioMK d^^g^osk-^ 


^*^™'j^**-  otii^n  to  infeft  and  precept  f  '^  J     ^  f  f 

JiW/fo  *»■..■  ■  TBe  6fli«r  Judges  concurre^l  5  j*     ^^  .  .?»T  ^* 

»%,       .^     •■  '  ■;  "..•'.•  i.  ■•       ■.  •    v^  0  J  /;  ^  the  pally- 

andCawany  W. S  /i'  f .  ^         *««  *l»^  pemAinft.^ 
jn  GMrk  '  f  )  I  •       ^£  the  crediteipt  cati  b^ 

'*/   i/<      aft  toii4iibk8li€ii<otD^iAt 
V--  >    .»  .  m:  '//        j^y^' to  a  case  like  t&e  pi^t 

:       ^      .    /     ^.  the  defender.-^  ' 

4uestration  was  still  dependiiig»  it  ^^ 

w'tent  to  complain  of  a  judgment  of  tlie  tpnn. 

"  No^  C  ^  call  him  to  account  in  an  Mdimuy  ac^<»: 

y«  an  inferior  courti.     Bf  tbe  Tlit  ee0t  of  Ae 

/   ^£teOb  IIL  CL  ^ISTf  this  was  only  eoiA^eteut^  bf  i 

^marf  eomplaint  or  ap^catioA'  to  the  Co«iftr#' 

A'  ^foto.    The  defender,  as  fnistee,  Hai^g^  awftrif*  1^ 

itfddfend  tK>  the  punrdeirs;  subject  to  a  specified  de^' 

duction,  he  was  amenable  for  this  act  of  mahagi^ent^ 

to  the  Court  of  Session  alone.    The  pursuers  aw: 

biffred  from  challenging  the  deliverance  of  the  trnsVi 

tee  and  commissioners  up<m  their  claim,  aa  tfaef  #d  • 

not  bring  forward  their  objections  in  the  e(»o|ieteiiln 

form  of  a  complaint  to  the  Court  of  Session  within  Vi 

days,  as  req[uired  by  the  45th  sect,  of  thehanloTiTA  **^ 

The  Lord  Ordinary  repelled  the  reasons  of  adroct- 
tion,  upon  the  ground  that  the  action  was  incompe- 
tent in  the  mferior  court ;  and  tke  Cauri,  upon  ad* 
vising  a  reclaiming  note,  adhered. 

Lard  Craigie  did  not  consider  the  acdon  conqp^eat  H« 
never  knew  an  instance  of  any  action  against  a  trustee  in  mt- 
ten  regarding  the  management  of  the  sequestratian,  being 
brought  before  an  inferior  court,  and  he  did  not  consider  tbat 
fbrm  of  procedure  competent. 


V 


.^         -  ^  "*  *^  P^^^mS^^ 

j^  ^  not.  enJatled  tOf,.  Mein. 

^^^  ^^j^  ^  -^oi  this  court  ■ 

^    *2&^  '^^    ^  -^U^  '  is  also  an  appellative  ^wUdM&ii* 

^^^^^^ ^^^Z^^^^^  -iiction  can  be  exercwed    ^*^'*' 

'^S^  •^te^     ^^t^f^  ' »  *^*'  flierefore,  the  action 

^fe^^SSw^  -lagirtrates. 

^^.^kS^W*  Atireljf  of  the  same  opnioil.    If 

"NrXi^  .  whidithgd  bean  allowed  to  Yemaia  in 

^  jf  the  sequestration  had  been  terminated, 

yould  have  be^  in  the  ai|«atioii.Qf  an  .ordi* 

.U  ^e  creditor  might  have  recovered  his  dividf^d 

jTy  acti<m. ,  But  so  long  as  the  sequestration  was  in 

Ay  imy  demand  against  the  trustee  must  be  made  in 

jtirL' 

^rJ  trJ/tfer^—A  fividend  imder  a  sequestrated  estate  can* 

M^€isBa6ak\sfWt  didinary  aeiita  e!!litf  is  thlsr  4r  in  aft  in^ 

f|y>r)W9i^    .The49tatntdnp<)0e8npw1jie  llrualeea  rarietf  of 

dgtif^;^.  the  creditors  are  entitled  to  brag  him  befinre  thU 

G^  j^l^^^^clen^ial^Qn  from  these  duties*    Xh^  a^t^of  Pariia^ 

~  eat  MV8  tl^at^  if^  a  complaint  is  brought  improperly  against  ai 

115*' -J*. '   —  'j^--   '—      -       --«.    •«  ___ 


I  shall  be  found  entitled  to  his  expenses.  We  cannot 
d^ve  liiiii  of  Aiis  privilege.  I  think  in  no  case  can  a  trustee. 
bfi^Uffibd  '6n  to  answer  for  his  conduct  except  in  this  Court  It 
isfttby  ^kfte^  file  sequestration  is  brought  to  an  end  that  an  ordi- 
miif^Aotlfltt  can  be  competent. 
OE  ni  r.  "  -        ' 

Ami  mofm^  Oidhway.       Act  S6L  Om.  (Bime)  Skme: 
/.  VfMenj  W.  S.  Agent.      Alt  Keayy  Maittand.       C. 

«Jiini  iif  'A*.   ...  i  J  '.-..,  .  '  \  :  , 

5m''(i      ,1  <■•.;..••.!...         '!  .         •'  .        .  .  -•   ; 


11S4  »nncMK!»OBP^:wDB     mkm 

TtOB  Ham  HENRr  DA\tIlXBitB&INS»^«tf' 
Oracfts, 


amtractedby  tikemtail^  him^  iA&  efdBliri^an 
entUled  to  €&mre  ir^M^f  ihif  heir  in  pesieMm^^ 
payment  qf  the  pro^9Mn$yUndJbr^ttT^an 
taUU  heh  meeeeding !  hut  tkejf  areiuft  ef^ieih 
tie  ej^pen^e  ^eomtiMinf^their  debt.  ' '  ' 

TitB  mtafl  of  the  «rtate  tit'MfLt  tattUAnM  ^e^IdiA^ 
diuaie :  ^  And  abo  exc^tiA^  fthd  res^rvfng -loH-piiiM 

*  and  HbMf  to  the  said  ^oiflas  2iOid  Sri&3di$,  ^1 
'  the  other  heirs  of  tailzie,  to  provide  theft'  yoitii^ 

*  ehildren  to  reasonable  provisienB ;  iedteAcig  iHiin 

*  that  any  bonds  of  provision  to  be  gnntedb3itbeyi 
^  Thomas  Lord  Brddne  and  the  other  lieh^  of  ti&^ 
'  above  mentional,  AAl  hi  ao  qtudKed  id  f&Mfi^ 
'^^pprifiifig  or  atd^didltion,  or  lenf  otlie^' l^'9!ft 
^  geotuie  to  be  led  and  dedticed  {hereupon,'  Adl^-^ 
'  snbsist  afr  a  r^}  aecnrftf  fbr  die  prfndpal'snms^'  ao^ 
'  nual  rents,  and  expenes  i  but  that  tbe  legal  rera^ 

*  sion  of  the  said  dilSgencet  shall  never  e±pire^ '  Icfai 
Fiwiels,  aftenrards  Eaif  of  Mttt^  ^lrhe&  Kefr  bf  ettffl 
in  possession  of  the  estate,  exettiteS  &  Voi^i  iAf^^pf^ 
sion  in  favour  of  his  younger  children,  of  certain  jp- 


vUons  and  aaanilieB.    Upon  his  death,  he  was  sac- '^j^;*^ 
aeadcd  bj^  Jdm  Thomas,  Earl  of  Har,  his  eldest  smi,  Enkin^&c-  * 
against  whom.1ftC^0Bitft^itatii|iUftA^^  for  pay.£«ij^«« 

ment  of  the  sums  contained  in  the  bond  of  provision.  rncm> 

.#B4eftite.;it  was  stated  that  th^  lutidlidnf  Aete^^l^tU 

excessive.    Even  if  the  granter  of  the  bond  had  tafceta 

Mmt^fP^To^^^r^  Oe#^({IV.:iQf  Sfl  Jhv  «i>idd :  not 

have  Inurdened  the  estsler  wHli  more  than  three  years' 

free  rrat ;  bnt,  as  h^.^dyidi  .not  avail  himself  of  the 

powe«|;^(9ifenre4  jligr^e.  stutn^ .  the.  pttH^ontf  in  the 

bond  libelled  on,  though  they  had  not  exceeded  three 

^^triiifmtx  Mffit-  tf  thct  cstaite,.  ;wouId.  lave.  ezcBaded 

dAHMPW  IINJlP«»ble  ^1  the  ^rcwBHtftWft  of.  tbe^case. 

nt>%<6M»<Wy  4eoi8i»ft  ysft^iviwi,  the  .di»feiid«ri4iad ; 

i^st^'H^t^  ^4s  tra»8ferj^  agarae^rhis  \eM)Btfeson, 

d^feMMi  tnfl  M^afldition  thereto.  {deade^^Thitt  aa  he 
succeeded  to  ^ie.f»tf)^^ Iteir^f  .en^il*  Md.fliAnot 
otherwise  represent  his  father,  he  could  only  be 
iifM^f]^,;^9,.iinwt^i^*  &c  fkvm  .tbe»  tiplKi'^ihaid 
|j^i)),jyo|KfSsiQa  of  thejsents  of  th9  stalled  estafiR* 
ffi^  .^fflMi^f^ioS  to  the  respective  yeara  «f  that 


.K^^)Y^<W;bavin|g,  l^a  mini^e^  agreed  as.  to  .the  value 
]^|^}^vJsiQBS  and  the  free  rental,  of-  the  estate^ 
l!!llffiM¥B^9>?«  ^  ABsver  to  the  last  defeope,;  referred,  to 
^  f»8f  oii  ?V»»W1  «n*  «<*«>»  •*  CaqipbeU,  ^ftth 
mff'^l^^'^  jCU7.  where  it  vas  found  thatin" 
^ifgyt^gfjjljeh  had  beei  allov^ed  to  accumulate  upm  en 
i;{||ai||jf,i>d«bt^  fiffiects-tbafee  of  the  eatate,  and  must 
i|^f^o{)B.be  ps^d  l^  the  heir  in.  possession ;  ^n4  jcon- 
^gi^  iiff^  jb^e-pprjiiciple  applicable  to  tbe  debts  of  the 
l!lS«!j«%PW*r«i*K  «»M»*¥  to  *be  case,  of  pHovis^^iif 

Lord  Ofdinaiy  decerned  ageineithe  defender^ 
4F 


TmiMU^ 


ri^^r^^  eonfiontotlMMBdiuumfr of  the  origin^ 

j^olb  piurtiM  rwbdwtd  ;  btt^^ 

Upw  the  MTito,  tb4  jodges  couicBDd  die  c^ 
re&(^  to  by  tbe.de^49rA8S'4^Wtve..  4x4 iflkfgvd  tftAr 
question  of  esg^epsei,  Lord  BcUjfray  pbseiTed-rThat  ey^c  fltfff 
the  time  of  Lojxl  Kilkerraui^  it  had  beealield  that  a  party  in  tbp 
sitiiation  of  the  pursuers  is  not  entitled  to  expanses  in  ooqsfr 
tnting  Ins  debt  against  the  estate. 

Lord  Nimiofh  OtdjABry.        Act.  Rt^ketfrn-dj  /TKiM-SMf, 

Clerk.  , 

T 

.    ■  ■   ■  :    ■     \ 


FIRST  mVISJQN. 

DAYTP  DICKSON  «md  oth^ 

JOHN  QUNirfaHAMBandJLQ^  ME0W¥9r.> 

.,....•  ...       •  ,.  •       ....-' 

;IJ^ppES8^-r-AP?»A;.^-rp:pEJSW«r*!Sy4T..  4$  ^ 


»i/  irt^     OdlWi*'  Oit^-sffiB&ldlT.  tt^t 


IT    -N 


Ij  Mr  Diekson  anl'dtBem  as  hrirt  sitWtkirte'otDick«»,4^c.^ 
ttM  estate  of  Kilbucho,  against  Lord  Medwyn,  Mr^^**"^. 
etOMgktimei  mi  n^Gt^,  for  the  ^rpdeeWki^imiig     ««^!^  I 
certain  sales  of  parts  of  the  entailed  estM^of  Kat^^^' 
to*oi  effected  bjr  «ie  tete  General  DiAsoft  <>f  I^^l-f^nTc^L 
^o,  and  h!s  trustee,  in  favour  of  ttie  defenders— ///.e.  i5i, 


l^e  Court,  ^fter  vaflous  procedure,  pronounced  an 
i|9J^)ociitor,  in  which  their  Lordships  '  sustain  the 
defenoes ;  repel  the  reasons  of  reduction ;  assoilzie  the 
*  drfenders  from  the  whole  conclusions  of  the  libel ; 
.v3Wi.dmsni^  FIndthff  pui^uers  liable  to  the  d^n* 
Aidvitin  expense ;  appoint  aeedunts'  thereof  to  be  given 
^\a;  an^  raenjt  the  accounts,  when  lodged,  to  the 
'  auditor  to  tax  the  same,  and  to  report/  (See  Fac. 
CoU.  Sd  Mareh  1889). 

The  pursuers  presented  a  petition  of  appeal  to  the 
House  of  Lords  against  this  and  other  interlocutors 
in  the  cause,  and  executed  the  order  of  service  upon 
the  defenders ;  who  thereafter  got  their  accounts  of  ex- 
penses modified*— aUd  after  which,  founding  upon  the 
9et  of  the  43  Geo.  III.  c.  151,  17,  which  declares 
That  when  dnjr  appeal  is  lodged  in  the  House  of 
Lords,  a  copy  of  the  petition  of  appeal  shall  be 
Ifiidged  bjr  the  respondent,  or  respondents,  before 
the  Judges  of  the  Division  to  which  tlui  cause  be^ 
longs ;  aiid  the  said  Division,'  or  any*  four  of  the 
Judaes  thereof,  shall  have  power  to  regulate  all 
ttiii^Mr  relative  to  intcdrim  possession,  or  execution, 
and  payment  of  costs  or  expenses  already  incurred* 
^^itto^ngto  ttieir  sound  discretion,  haying  a  Just 
^)igA^^  (o  the  Interest  of  parties,  as'they  ntay  be 
^Mi^  by^W  a^Bfi^  of  the  ^iidg- 

^^^mi^'^'^ibsM^  pr^eiited  a 


17 
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''illLlS*  petition  to  the  Court,  praying  their  Lordships*  to 
Dickson,  4^c.«.*  grant  warrant  for  interim  execution  pending  appeifi; 
Cuninghame,  €  to  approve  of  the  reports  of  the  auditor  on  both  of  the 
— -  '  accounts  of  expenses  lodged  hy*  the  petitioners;  and 
Aippeai'  *  ^^  allow  decree  to  go  out,  and  be  extracted  in  name 
SkulS%  *  ^^  *^^  petitioners,  for  the  modified  expenses  incomd 
///.c.^iM,     *  by  both  of  them  respectively;  and  ordain  all  legal 

*  execution  to  proceed  thereon,  notwithstanding  the 

*  appeal,  to  the  efiect  of  enabling  the  petitioners  to 

*  recover  payment  of  the  expenses  due  to  them  re- 

*  spectively,  with  the  expenses  of  extract;  and  this 
'  upon  caution,  in  common  form,  to  repeat  the  same,  in 

*  the  event  of  the   above  recited    interlocutor,  and 

*  the   other  interlocutors  quoted  in   the  petition  of 
'  appeal,  being  reversed  in  the  House  of  Lords/ 

When  the  petition  was  moved,  the  Court,  after 
hearing  counsel,  *  before  answer,'  of  mm  miitted 
to  the  auditor  to  bax  tbe  account.  This  hdving'  been 
done,  and  the  Court  liaving  refused  to  allow  priatd 
answers  to  the  petition,  counsel  were  heard. 

The  pursuers  directed— That  the  Court  conld  not 
competently,  after  intimation  of  an  appeal,  pronounce 
a  decree  for  expenses,  the  amount  of  which  had  not 
been  fixed  previously  to  the  intimation  of  the  appeal, 
and  for  which  there  was  no  decree  which  cpuld  be  ex- 
tracted. That,  by  the  order  of  the  House  of  Lorfs 
(19th  April  1709)  it  had  been  declared,  that  afbv  exe- 
cution of  the  order  of  service  of  appeal  upon  Iben^ 
spondents,  all  proceedings  in  the  cause  shall  be  staj^. 
That  the  statute  of  the  48  Geo.  IH.  founded  on  by  tite 
petitioners,  only  gave  power  to  grant  interim  execution 
of  decrees  already  pronounced,  and  of  which,  unless 
for  the  appeal,  an  extract  could  l)e  given ;  and  tliat 
this  construction  of  the  statute  was  confirmed  by  ^ 
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subsequent  claiise,  whidi  prohibits  any  new  appeal  '^"^r  i«»- 
against  the  regulations  made  by  the  Court,  for  the  in-^^.^^^^^^ 
t^rim  execution  of  decrees  pronounced  previous  to  ap-^*^°«*>«^»«» 
peal — thereby  clearly  distinguishing  between  regula-      __ 
tions  and  decrees.   And  although  the  Court  had  soine-^^^- 
times  sustained  the  competency  of  similar  petitions, '^'*i»»»»- 
they  had  as  often  dismissed  them  as  incompetent.    In///.  0.1&1, 
the  cases  of  Gordon  v.  Hislop,.llth  July  1821,  S.  and****  *''  • 
X). ;  and  Brown  v.  Jeffrey,  21st  Dec.  1821,  S.  and  JD.  ; 
the  objection  had  been  sustained  ;  and  although,  in 
tl^e  case  of  M'Leod  r.  Rose,  3d  July  1822,  Fac.  ColL 
the  objection  had  been  repelled,  one  of  a  nature  en- 
tirely similar  had  been  sustained  in  the  case  of  Ste- 
vepson's  Trustees  v.  The  Marquis  of  Tweeddale,  9th 
July  1823. 

It  was  answered'^^That  the  decision  in  the  case  of 
MXeod  had  been  held  to  fix  the  point ;  Juridical 
JStgles,  ToL  ill.  part  2,  p.  880,  last  edit. 

The  Lord  President  observed— -That,  according  to  the  an- 
-cieat  law  of  Scotland,  the  execution  of  decrees  of  the  Court  of 
Sessdon  could  not  be  stopped  by  an  appeal  to  the  House  of  Lords ; 
.and  it  appeared  to  his  Lordship,  that  the  48  of  Geo.  XXL  did 
no  more  than  restore  that  law  to  its  proper  and  original  foot- 
ing, by  putting  it  in  the  power  of  the  Court  to  check  the 
.frequency  of  those  appeals  the  olgect  of  which  was  merdy  lo 
^^Artaia  delay. 

^  Lard  Craigie  said — That  he  had  considerable  doubts  as  to 
'^the  competency  of  the  petition,  although  the  general  lesult  of 
!&6  decisions  rather  appeared  to  justify  it.  In  the  cose  where 
•,liLojrd  Ordinary  or  the  Court  had  pronounced  a  judgment, 
contsdning  certain  findings  or  declarations,  in  point  of  law,  but 
without  ^oirds  of  decemiture,  it  would  not,  in  his  opinion,  be 
competent,  in  virtue  pf  fhe  statute,  after  intimation  of  an  ap- 
1)^,  to  pronounce  a  decree,  and  thereupon  to  give  posseesioti. 


.PMem;-  •  tba ,  act  of  Paxlilameoitt^  whic|i  t^oi  oglj.gart  the  Coml  pqnr 
xS^M*  ^  r^idat«  ^  n^atten  rdatire  to  intense  foapmatmi  or  e^co; 
5iai  48  G«».  ticin,  but  also  to  regulate  thp  payment  of  costs  or  ej^wnso  air 
^*  ^  ^'^'?     ready  incurrvd,  acconiiiig  to  tbdr  sound  dlscretioii. 

Lord  Balgray  concurred. 

The  Court,  therfefote,  ^Atedtrarrant  aspraf^fbri 

for  tile  pttflioBttv  /•AwtMH  jld.  Jndairjtm;     Crkmhm*»i 
.     4ni^tah  W.  S,o«<i  JT.i'o^Ai.W.  ft.  Agent*.  F«f 
'  the reownde^ts,  Sol^en.  (ffope.S Pyper.      J^. Stian, 
W.  S.  Agent  <  .  • 


»7- 


SRCONB  pjriSION, 
Ka.  CIJUyilL  .7  /m^  10tt) 

3»  W.  F,  ELLIOTT 

.  ngokut 

^noB  EARL  OF.MINTa 


hit  h^r*  ai  k^  eatcoMt^  md  neoesaon,  tofrH 

'  dndrdie^tkuenUuIedftUUB,  <imdhaar*«f  italic  ^ 

M$  debUyS^.    f^tlemmtdta^hetaeciitdatriat, 

'  '  sitttaUdiH^  &igiKmd^it»  ihuHeeti,^  titpi^i 


i^iim     Qsmmi^mmmi        ^^m: 


'nqiii  mtriHitgl^fod  and  cottfk-mdilhe  ^tmat^jad^f^^^     . 
'    :A^iHa-d^qfkiltSl6o^  taate^Pokkd'Vitaate^ei^-ij„,jiud  ttna. ' 

*  mebir  qf' ^  EngRth  unU  wtu  itat  hmtnd  gti^t-aHtf^^  ^"^ 
^  io  ¥^Keve  the  entailed  estate,  and  heir  off^tikie,q^<^'^    ' :'. 

the debte q^ecting them.  ^    '■./'".'. 

C^  1^,  S^tlti  J^elwinrjr  1800,  the  lata  Mr  ElUottof 
Wells  executed  an  entail  of  his  lands  and  estate  of 
<'Wril^  darinding^e  bariMiies  of  Hkdden  and  Omia^ 
tbAi  ^^  Iji  fattmr  of  a  cbrtaiu  series  of  sabstKtites,  of 
nrnbm  tlie  pursuer  was  tlie  first  who  survived  him.  Of 
tii6|Mtiiie  date,  be  conveyed  his  entailed  estates,  and 
the  whole  of  his  other  property,  to  trustees  for  the 
payment  of  his  debts,  with  power  to  sell  such  parts 
of  the  lauds  of  Hadden  and  Ormiston  as  should  be  ne* 
eessary  for  that  purpose. 

He  afterwards,  executed  a  supplementary  truat^leed, 
in  which  he  made  certain  alterations  in  the  former ; 
aoll'y  fa  p|tttiei:3ar,  inserted  thefoUoMriag  dauae^~'  And 

*  whereas  I  am  possessed  of  certain  funds  and  effects 
^  situated  in  England^  whidi  I  may  dispose  of  by  a 
^  deed  in  the  English  form.;  therefore^  I  hereby  de- 

*  dare,  that  any  such:  deed  tekceetifced;  l)y  me,  and  unre- 

<  voked  at  my  death,  shall  carry  right  to  the  said 

:t2fands»  «id  effecte  situated  ia  England,  so  fiw.  as 

\>^)tlik]!isby  Mnveycd,  saktM>  or  bequeathed )  and  the 
c)^;^ame.riudl  luot  be. held  or  -emiaidered  as  fiiAliog  un- 
>  1  4ei^iBf^  foresaid  irualHdMciV  Qa  the  Mi  July  1816> 
AMr filtiatt  eoeciiked  av  iMfc  wfll  aiad  settHuAMt^  te  con- 
'A>fbraiitf  .wilb  Uda  jdecktetiMiids  ihatfisgUik  fotm  by 
x5'9viltd(\  ha  .g«n&  ^Qini .  boQ^ 

\  /  ^«ha|bio^¥tt  a^kereffissti  ai4vn)>^ 
x\  itesdilofid  J&HKtsnd^VtothdBiVdoiM^        An  Modi, 
tion  of  his  paying  certain  specified  legades;  aft^rWhich 


ll^j.  PE0MIC»T.OR>TBB?'  ■?    No^tft' 

mi>Mt "- Fj^iT*  ^ittt  the  Bud  Gilbert,  Eaii  of  Minto,  and  AditbM ' 

imft^mi  '..a^  I:f^  beikfrjr «0i>firMi tin  «ni^  dndstruM^kisd, 
jtf«>  a,^  ^' •*  bj  mf  »}r«adjr  it)iHt«,  rf  my  Sceteh  ertat^i,  aMd  ufAf ' 
^'"^      '■  '  ff^ppwty  m  thai:  pMt  jof  Great  Britain  «dledfi(4(- 

*  land.'  .         .  .  . .      = 

TItie.Eiafl  of  Mi9»9^  Acted  at  cseciior  under  tkii 
wUl»jfU}^acef^t9d:of  ..tlis  twqnet^jaad  tkHMif^-adqufe* 
ed>.v)i)«aU9: Vknty  a*d«tlicy'effiRte 'vhittli^eMrd; 
th«ivaa»d'pcia»d««  togetkerwttb.a  imallrstiiKoCitMiKf 
in  theihaods  of  Mr;£Hiott'<slirfnkem^.«iudii  WBkw» 
su^ie«t;to.pay.tb«  legacies  i^itii  wldeh  IiewibtaN 
dented*  J9e:a)w>.l0idtebdm.ti>L(JUMM)&,beli^^«l 
the  price  of  the  barony^oCOnnistCB^Botftby  Ifo'ffiol^ 
which  W;^ne0>it4ed-.t«r;JLMdoq»  .and  ^approfdsied  liy 
Mr  Elliott,  before  his  death,  to  pay  off  an  heritaMeio* 
cumbrance  affecting  that  estate  and  the  banmy  of 
9add«n>--i'- .    •  '•■'  •■     '  '     '• 

Vm  xiglat  ta  thia  smuvof  L.lBtHO&'BanBtd  AttO^ 
ject  ofa<f«emer  lawnniit  Wtnrcenithe  sdraepHitie^  al- 
ready iqiorted;  (pJife Barl of  Minto to.fiiitW.F.EIMatt, 
14th. Beh.  1^83,)    TheCk)urt  the^e  fiMuid,  *  Tbattbe 

*  E^arlof  Mintpw  bound,  dnt  of  the  fmdyciMiriBg:' 
'  intQ  his  bfmis.  as  tasscUor  :iuider  -the'Eai^  v9« 
'  tQ:  free  and  reliei7e.6iv  W.  F..  Elliott,  aiid4be1«in 

*  Qf  eQtai),pf.tiie-BBtate^  Wella^ofi  all  d«MB«nd«b- 

*  Ijgttiops  <^fi^ich.  burdcR  or  afini  dw  laid  muuT 
But  the  j;4>|dsa{iterwa»da  vatifed  this  tnterlotaiar,  "^s^ 
'  far  as  to  explain  that  the  decree  against  the  Earl  of 

*  Mnio fwwo^  -under  tint fibd^actira-intttuMe ef  St 
'  >\^,.^,  .Elliott*,  be  extendekbteyDiid  tUeiftiads  tMMl 
'  i;).t^aL|»^,f3i?ilA  Consolidated  AniiiiMes;'  (vis.  tbti 
wu^  :wM^  cbid  heeat-Mnitlsd  ta>  London  -ftr  tlie  {wr- 
po6f;4^f  payin9.off^ihlarttd)lodcl]«y }/ and  T«(t»ietlli9 

*  sa/«e 4Coonii»ff\j{,*  ;     .-    ,i    -    : — 


AlilMl699v  '.MR  ,<•*•    t^'I    S  •  i-5X  -i    n.....:^j  i/:.-.  ti-.J  J**'  -  iEUBtt**.  Earl 

'  fife  :^aBktti  Enfaitty«itotry«da  ^gafaid'^ir^pl^drt^'^^^    ^ 


rhtt^^Mx  jBittott'^  fropertf  In  Etigl^iid  w^  fiM)16- 


euior. 


debts  affecting  it ;  and  *  that  the  said  Earl  of  Mmta 
' '  ikimmA^^ lovdk  ^;il»  nid  ^ropet^f  ^hkfa  ha^^ ccmib 

'  <i€i«ilra43iitl(dimtata  Wfllifln^ 
'  HM«^th«*>SBtd'afrWttliiimB 
'  «tiulof  (M>«rtate'i>fti;ifell*f  0^      debtti  aiid  obltga- 

*  tioni  ^QTwHicb'thii  s»id'tfaslee»  and  tnttt-jestate,  or 
'  lke.'8tt0^aiteilea<6ilAte»\rareburd«n^ 

*  l^fdtetoMoftheaaidentiiner; 

^eJLois^  OdifdiD^  repoMed- the  oanse  on  tmsts,  in- 

The  pursuer  pleaded^That  the  liability  of  the  eiiri- 
cutQir;  tQ  relieve  flie  entUled  estate  df  tiM  ^ebts  Was 
cle^y  expressed  both  in  thc^  tentef!  and  Cftist'^^d/  . 
an^^faiiiratified  and  confirmed  by  the  dause  of  iihe  ' 
iEngikb.ltlll  above  quoted,  which'  appointed  Lord' 
Miilc^itiC^^Mmtethat  \9iiU  and  administer  the  pro- 
perflf/^italiM.iuJHigiaml;  and  that  thas^piestion  had 
in|MA{be0adi(dd3d,iiap2an<!ii)lo^by  ^^^  in 

thetfynm^pMsth  althmi^  the  U^eLat^epurs^o^ir  In^ 
stance  ^m  that  eake  was  not>  Inroad- «n<ittgb  to  enable^ 
bi]B>to,getc(deeree  for  ail'that  he  ttras  \entltiedMfc^.  '' 

Tbe4efiMiierH7ftMe7V(2-*^That  this  vas  a  qiieslfok* 
of  lutaoliQli ; .  and  tha4^  ace^rtiing  ta  the  legal  construcl^ 
lion  of  tfae;late.Mff  fi]lial)t'^i»t«temehei^;  Ch^eoiiiMnH' 
operat^oniDf^^edeadfiiwas  M  stttjeertfaetru^t^Aft^^ 
^d.eiitateiia;tba4)ayi»^t)of  bis idebts)  -vHm  Iht  ptb- 
perty  in  England  was  withdrawn  from:^t  linbilfly/ 


n44         immtafm0Frwm^     mm 

»Udu  «^sni  ^^ed'  bufdms'  orailedi ib}^  Ikft  tvilt  -  ThatrtfaeideiiiM^ 

"^  ^'*^.      tn  ^^  Ipttdtr  aaOon,  i^espeieiilljgf  !ii^  tmiltod  iv 

itt^iMWiiL  England  for  tfa^  purpose  of  paying 'ott' tan  KeriteMe^ 

JMr  «i4  *^debt  affecting  tbe  entailed  estate,  rested  <ni  a  specW 

camcm.  ..       ground  utterly  inconsistent  With  the  general  Sabilitf 

of  the  JBngHsh  executor^  vis.  that  it  had  been  appm^ 

priated  aad  destined  by  Mr  £fUiQt;t»  in  his  Ii£etin^  to 

die  pfl[)nn$i}t  of  a.particuliir,  4^t(..i|Qd^  .AOCfgiliflgjijr^ 

tke  ju^^f^meiit  of  the  Boiiae  of  LoRd%  ^  2«a«fc  4ie(P|p- 

Aion  of  the  learoed  Lord  (OiffacA)  vli^  ^oMA  ihs# 

iirmance  of  the  inteffoettt^r^-of  tbe^  G<mrt  of  SeMM, 

was  placed  entirely  upon  that  ground,  and  upon  lite 

tenor  of  Mr  Elliot's  correspond^ice  respecting  the  fe^ 

mittance  and  temporary  inyesttrient  pf  (he  sum  destifi^ 

«d  tppay  off  the  heritable  debt*     .., 

•  '.     .  »     -  »  -  .  » 
2%^  Court  unanimously  suatained  the  defence^!,  an4 

iuMoiteii^d  tbe  deleiid^r* 

£ord  CringkHew^i  api^tisfi^itha^  flii^nfi^^up^ol  thU^gueS' 
jHoniatatoi9filher4)ISs9Mitfi:^  Mr£lljott«f 

Wciltf  ex^ottted  M  €hH;iu1|^  with  foU  powers  of  alten^n  or 
jraracatiMu  He  then  ex^puted  the  trust-deed  and  otbtf  deedl 
fiimiided  on.  The  tem^  c(  the  smqJemeptaTj  trosfrderiiii 
IdOd  are  of  great  iii^itaiice»  and,  when  taken  iacoiyaKr 
tibttwiththe<3i!merdeed8,  appeerto  tnetoaettia  tke^praM 
question.  One  ef  tke  piurposeewbidi  it  dedans  is^.^  that  thf 
>  Bsid  defct«.  imd  otbtrs  w^  W  gtadttaOy  satiified.  1^ 
4<:gu]0bfdoatii|  (heniiitoaad  profits  of  m|r  said  anfiiHedefM^ 
*  and  any  fttbeffonds idling  wd^  tbe^aid trust'  Jti%  tt^ov- 
Sotei  n^ofemry  to.see  what  funds  £dl  under  *  the  said  trpat*' 
Mow>!ihe  very  n^t  clause  of  ibi^  deed  proceed^  to  ta^  oat  of 
(die  tmat;  and  toejcempt  firom  its  c^^eratioo^  the  effects  sitaatel 


\,f  Th^ffi^eph  of  JUic4  Qiffor4  on  tftoyiog^pie  sffimuinre  of  tiie  jni^^ 
nient  in  thp  former  action^  5^9 th  June  1825,  is  bound  up  with  file  sms*"" 
'^'p^ra  ill  this'cise/ana  »  prmuAhn  V  HrOtik  Mil  SKM,  Bkf^^Cm 
^eided on  JppftU^  p- ^^  '      '    :    .-^^ 


Itii^w:^     odtmrof^#BfiM0^  H4fl 


I^D^j^  In ^dmd .Croip .it9  Qp^ration ?    Tfa^  former ^uestbn ^^Srm^ ^m 
C^Vf^^lT  ^i^  L-15,000  was  coBsidered,  on  all  bands^  as  one  of^f^^ 
g^eat  difii^ul^.    I  should  have  been  of  the  opinion  at  wbich 
Ems  Court  and  the  House  of  Ldrds  ultimately  arrired  in  that 
c&^'t'  hnt  thto  it  was  on  the  ground  that  this  6nm  wbb  eti* 
a&tiliSf  iiemhtlsd  49^  London  Ibrtiieptti^oeeofpajriiagtftlie^ 
liHIMif 4eb»^ -ttd^ol^^ilitNMided bjr  Mt  EUiotft  tottil  nidor  Ito 
lil%iiflto  oE  iifai]MfMy  :aitiiiitod>ia  £iglaiid« 
«u(&Sfli9  Xotd  Aif^&i^l^Mr^I  Jbare  Aransd  as  ideaK  and  disdd- 
9|[ia,|i|iMofi'iA  tl^fCase^aa  I  liad  inthe  fiimer,  that  the  pur« 
gi^.lll  fum  ffoiiWfmm^  to  defi»t  tlie  eq>rs8s  intention  of  Mr 
^lKi^f]i]jlt  i9  the  spme  way  as  the  defender  was  doing  in  the 
form^  action.    And,  when  I  look  at  the  limitation  which  waa 
intertod  ill  our  judgiaent  in  that  case,  reMrictmg  the  decree  to 
^  moiiOT  yeptod  in  the  8  per  cent,  consols,  I  am  alio  very 
mkOf  oTo^bioh  with  Lbrd  CrfngleHe,  thbt  the  cases  ar^  ak 
logsther  ififferent,  aAd  that  the  kmuir  judgauaH  cAnnot  avail 
^^^tthstet  tt  tite  present  casa    In4he  fmner  case,- 1  was  of 
'^l;kiAoiil£at^  dfHongkfiieaioBeyiMdMedtoLoii^ 
IMent  m  IdeMified  and  appvepriated  as  tomatk  it  out  in  a^pies* 
tiWlL  IrKli  the  isreaitor,  so  that  be  could  hare  daimed  iftat  oodsi, 
jfitttaC,  iu  $  question  between  Mr  EUkM^Jitirs,  amongst Iheak^ 
|itfrttf;'lusint^ion  respeetiug  it  wa6  so  enideut  As  to  pciatit 
iMft'liKla'teid  aet  ^art  foi' flie  paymiMxt  of  «bflt|mr^^ 
Vifrer  ^^reorionsmay  be  fimtkl  in  tbd  rqpsH  ef  my  opinio 
H^  tftiks  tytito' Judges,  ttrntmSs^  die  ginand  firfbi^  el 
<tti^BdgBA  ekeeutorto  rdiidveaaantaiM  0^^  bttt»  giving 
IKHb  ftir^by,  and  taldn^  fliefel  ahagwitk  AaeonteoD^  ift  wiE 
IteHftAmdihaftt&eyo^iimoattC  tothSa,  that  the  defeafcrtte 
^%k  tatitfed  to  tdce  ihtft  parti^Ailar  Mm  wittout  rdieriiigiAa 
Wto^ihe  debtiort^iepaymeht  of  whbfli  k  was  dastk^ 
tfysseifit  gnwitiiin  ia^  quite  diflfereut-    It  is  an  attempt  to  makv 
,Lord  Minto  accouut  far  eveiy  book  and  article  which  he  amy 
Slave  takeu,  under  the  JE^lish  wil),  ilotwldistandiag  t^e  declar. 
id  iatenttoa  ceftthe  tsfitaftor,  Ahai  th^afaoidd  not  fiOl  under  the 
^crattoa  of  his  trust-deed*  •    - «  «.  ■ 


f^iHr  xmL     .lLord^tmlte^>^l  am  of  the  rnone ^umL  ^Tte  AetWf 

^T^^^^    the  dlattfle  in  the  Eagtish  will,  6DB&iiiiag<  iiie  entaH  aBdtMlfr 

oi'  Minto.       ^li^i  ^^  tins,  that  in  tiie  former  saae^  i5rtieBDitiie  BaA^t  Mhib 

.  ^ —      r&isteitht  •deuand  ta  aoeount  fbo  the  iriiane^  rcttdttod  to  la^ 

JMitm^  j^^^^miy'oiit/of'die  fuucb falling  undeMibetrBst,  and -eirideiilfy iir 

^i^^o*--  the  purpose  of  paying  off  a  debt  aflEactiag  4h»  entailed  cBlito^ 

''^  he  ras  hoimd  hj  that  da^ifie  to  ^e^  efi«ct  to  the  trostdM, 

and  to  applj  that  sank  acoordiii^*  It  vaafiiiiBdtfaBitlievaaBcA 

mtitlad  to  take  it  wkhoat  attending  to  the  ooiriitkm>  otHrn 

dtase.  <  It  is  not  necessary  taisay.wjhat  in^aridiuive  beoi  the 

€ffect<of  it^  if  the  te8tat<»r  had  snrdvadilbriBany  ytera,  aada 

large  mam  of.  money*  had)  iftrrrnrdn  wmTmilitnil  fa  fTnijIiad, 

beoaoae.it  is  admittedly}  both  partica  that  Am  mmaey  lyiag  ia 

the  banket^  hands  was  not  sufBoient  to  ipay  tiie«peettekgaa» 

imposed  upon  the  exeoHtor  of  the  £ag)ish  urill  <aa  a  coaditioa 

•of  the  bequest  of  the  hooka  and  other  «ibda«    ThiSy  tberofiac^ 

was  maUyof  the  nohure  of 'a  spedaliegacj^ 

jLord  PUmiUy.*^The  pniauer  •£  jdus  dedantoF  iaiya  great 
stress  of  argument  <oii  ihe  deomon  in  tia  ^estibBr  iritk  Lard 
Minta  regarding  the  L;15,000;  aad*  -msiDtainatfaaft:  ve  are 
tied  dowa  by  the  ^^nciples  trldoh  guided  the  Cduat  in  fkat 
case.  .Now',  if  it  coidd  ba  ailegod  that  Idle  jilblgmant  ia  that 
oaae  deoided  thia  questaeniy  /there  waold-  halr&ibeen  no  i 
ai4noJt>€nfDraiiy{0Fdier  acgmwtot  N^thoryi 
there  have  beoa  anyoocasioki,  or  evoi  roondyifor  A(i8^aolioia)b»- 
^saose  the  matter  ^onld  imve-  baeni^asi  jutKeaia  betwaan  tliaae 
parties  by  the  foitoer  judgmentw  But  it  ia  a  ^rcry  di&reat 
matter  when  all  that  oan  be  sifid  is,  that  tbeia  wanl  dEfeaot 
piinoiplea and  ratwna  cItcttfMdiiaIhe  faimercasejfinvivaiAB 
to  Sr  William  EUiott,  wUdi  ^wero^aelednd  aad  adoptadhf 
individual  judges  aa  the  groandaafiiieiro|>inioaa^  wUdrfrfH- 
^tkpLea^ beia^'foHoired out, irdQld^laad to  a  deqidflnfinnaotfaUs 
ta.h]iBiiin'thiBiu:tiDab  To-  voch^*  viear^ as  liia tfaeea  asa  tm> 
answers — First,  That  although  we  adopted>oenaia>priA«dptiB 
fa>thafiRnner;case^  ^redJdaottwith  leferrinca  to  Urn  imrtannhr 
aMBTbefore^ua;  that  is,  withraferems'toa oaae.iaaMdi l4ti 
;Miiiti^  faundiag  on  the  tenaa  a£  tfaeJBhgyrii  wiHy  by- vthiA 
'«iiejLil5,000  was  nominally  passed'  to  him^-aoa^httakaeplhfc 
UlS^OOa: without  ^undertakbg  the  lairdenft^whidiMr fiffialt 
;imposed<xm.th0  fm^fVfsUtmoi'Ms'BaOoteekB^y'M^A^-i^ 


j»M  ITU.  eOURT  OF^SBGBIOK.  ^iV 


ei  vUcfa  ke  iHidinuttad  lliatnitt  «e  Londoti.     This  T^tAr^msC 
sunijr  aa  a  Tetrdil&mt  Gate^from  the  present^  in  Trbioh  ^(M  ^^^  »  "if  . 
MuilOy  luiTiDg^  been  defimtedia  tms  attempt^  19  pineeaiil  the  of  Mtnta.'' 
otulttion  wfakhMr  Effiott  plitinl^  eontan^hted^  -oS  bdkij^/At      ;'—^ 
iegatoe  df  lB8|iietumvbook9)  and  somb  <ither  e<i8<ttB,ii4Mi!aib^^f|i2^^^ 
jdlrtmcthr  b0iBieadied4o.liiiiL  ,.-  r    r«/or. 

:'  B«fc(  aacofuU^  areii  0U{ipofling>tliat>t)iapri(iKipin-4to 
i  aail  othto  Judgef  atajr  hme  ptoceedad,  is  dedidiag  thia  fdiiBMr 
iqilfestioii^  iraidd'  lead  to  a  idaciakm  finFotnrabIa  to  tte  ftiimiar  ia 
thia^aotlon,  arewa  to  af^ciioek  the  priaeiplnorrafioitaa ife* 
cttfcfuii  wkich  were  adopted  in  tdie  House  of  Lords  in  aflSna- 
mg  tiiatljvdgmait'?  •  Sappoaing^.tke  neport  of  our  apniomr  ia 
tlie foraaeroara itrictlf. icarreot,  aiiall  I keaitato to  aclaiow<l6dga 
^hat^  Wlifie  I  \raB  tben  of  opinion  that  the  L  JiI,eOO  iraft  aot 
anffiticfkily  appropriated' far  the  pajment  of  the  heritable  hurt, 
/den  affootiag^fhe  estate  of  Haddea,  to  entitle  T10  to  de^id^the 
case  on  that  ground^  LtirA  Gififord,  who  moved  die  aiSnnanae 
«£llie  jadgoMiityappeaiB)  fram  the  report  of  hi^i  speech,  to  hare 
^mted  Iftie  jodgmeat  a<the  House  of  Lords  chiefly  on  the  terms 
of  Ae  pveriooa  correspaadence ;  and  on  die  prihci]de  that  the 
L.15^000  bdng  earned  to  Lord  Minto  bjr  the  English  will. 
Sir  William  EUiott  was  eaititled  to  insist  that  his  Lordship 
should  apply  it  lo  the^itairpoaes  to  wbi^itwaaJesttacd  by  the 
eonrespondtttce?    Am  I,  by  having  adopted  oeztain  princqpks 
of  de^sioniif  adifSBreatieaBe,  and  hi  one  of  greit  difficulty, 
and  where  great  ^titarsi^of  opiaion  prevailed,  whtoh  principles 
^OiBOb  appear  to  hare  faseki  follow^  in  the  House  of  Lords^  tp 
be  :tijiid  down  to  poMmounce  a  decision  in  this  case,  hi  fiivaur  of 
die  pnnaer,  as  evidently  hoetUe  to  the  ettira  volunta$  of  thp 
testator  in  the  present  instanee  as  a  decision  in  fiivour  of  Loud 
Miato  would  ha;re  been  in  tiie  foonter  ?     In  this  respeet^  as  to 
<he  iateation  of  the  tealaton  the  two  cAsea,  instaad  of  being 
'«faiito  or  ideatioaK  are  as  directly  opposed  to  eacbothevas  can 
^i^Il' be  (conceived. 

'  Wbeq  this  4iffionlty  is  once  removed,  I  think  thera  is  dobb 
Mher  remainiiig  in  Ihecaae.  The  £ar  view  of  it  is  to  suppaae 
llmt  the-  former  ease  hadaisvar  ooenrred ;  that  Orniiaton  had  a^t 
bten  BcSd, '  ixt  beiag  adU^  that  uq  question  had  arisen  aboit  ths 
l^toprMJontdf  the*pDcfe  i  and  ihat  Sr  William  BDktftOi^ 
hvot^^  tilet  presaatr^aoiasii  agaonst^  Load  Minto,  «oheMing 


U4»         D6ca«&a8&;0(F.^^^     ,     ih^i% 

YJuJlX  181ft  that  be  dMJttld  dear  tbe  laadt,  nirdiiefBihmbtii  cieatikd 
iiftouV^ul *^  ^^'^ «feeti»g  tM  estate,  mer^^  m  reject  pf  tyloii^^i* 
of  Mteioi-  Bequest  of  the  property  in  lEn^aiul,  abd'  of  the  'eonfimatiqa  of 
*-^--^  the  etita9  codtained  iir  die  Engli&vffl.  In  6rdertod«idi 
^fftn^g^^^  qiMtiaii)  it  is  eftljr  tteeesBUy  to  look-  at  thi^^ote  of  M 
<w^«  deeds,  aad  to  attend  to  the  tenor  and.  eCMtf  afttlie^tfMit 

pnmrfoiis  aa  thej- bear  on  .eadisollHF,  wil 


aaly^  tnpafticadiMP  el»imfl»  wiafcb.  <9f  iiatfMiees  ae  Hkt  ef.ihi 
tatifieation  of  the  entail  and  tmetdeed^^-^by  ovtKricraknw  An 
dause  in  that,  deed  which  exeq^ts  from  it  thepiagjertysHiu^ 
in  England^^When  we  do  this,  and  attend  to  ibfi  desr  e?ii 
dence,  appearing  on  the  deeds,  of  th^  intention  and  will  ^^ 
testator,  there  ean,  I  think,  be  little  diftcultyin  sostsdning'thi 
defences  bgsunst  this  action.  •    .  -     ;  i-  i . .      i 

Lord  Ordinary,  U^dw^f^  AAt  Xe^ySi^^S^v..  M 
Sol.-G€n.  (HopeJ  Cockbum.  ►  W.B^^^Tfi^ 
Komanes^  W.  S.  Agents.      *  7f  Clerk.  ^      " 

-.  :».  >n  -y  l^;^» 
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MACDONNELL  "       '  ' ' 

'^'iWf  ,,.       T.      -,         . 

Mils  RANKIN. 

'  i     ^ 

T 

L*:t?tee  OF  Credit. — Cautioner.-— 1.  Tkeaipwee 
qf  money ^  in  terms  of  a  letter  qf  ^aranti/^  Uf^fy 

*'  fictently  proved  hy  the  acknowledgement  or  jn3iqai 

'   admission  of  the  person  in  whose  favour  theguaran^ 
Vy  is  given.  > 

II.  A  guarantee  given  for  a  Ipfger  sumft^  q  spfqj^ 
purpose,  is  ^H0cient  seairiiif^for^^^q 
advancedf^  the  same  purjkme^Mibe^ 


Mo.  1*9.        CCnmr  of  session.  ir48r 

On  the  10th  of  July  1822,  Angus  Rankin,  tacksman,  '^^^tJ^ 
o^JDalnsss^  addressed  the  foUowing  letter  ta  the  pur^MEcdoimeUv. 
83ttei>>p-»*  My  dsae  SIEr-^Th^  cause  of  my  writing^^'- 
^y^uis,  dmtDooMrVy  brother,  is  wishing  foe  to  Letter qfcr^dif. 
*  t  btty  a  fisw  beatto,  sinm  diey  are  so  kyir  priced ;  lliere^  CmuHoner. 
^ifbit,  a  yoik  will  have  tiie  goodness  to  accommodate 
^  Hiidl  in  one  hundred  potmds,  to  enable  him  to  buy 
^'fcome,  I  herd>y  promise  you  to  see  it  paid,  without 
^*  tkV(f  trouble  to  you.' 

'  I  ^e  pursuer  idleged  that  he  advanced  the  money 
mentioned  upon  the  faith  of  this  letter ;  and  an  acknow- 
ledgment for  L.lOO  appeared  upon  the  back  of  it,  in 
taifhand-lfri^tiiig)  signed  by  Donald  Rankin. 
^  bid  the  2d  July  182i,  Angus  Rankin  addressed  a 
eeeoqd  letter  to  the  pursuer,  in  the  following  terms : 
<  My  Dmt  Sir, — ^Donald,  my  brother,  and  your  friend, 
^  came  here  to  dsUf  and  he  wis^^es,  since  he  is  idle,  to 
^  try  a  little  droving,  to  see  if  he  can  support  his  fa- 
'  mily  ;  and«  h/sSegee  he  ow  efiter  op .^lat  concern,  he 
*  must  have  money,  and  if  you  support  him  in  one 
^  bi^i^liied  p9und8, 1  shall  run  half  of  the  risk  the  same 
^  with  yoti,  as  you  are  so  much  interested  with  the 
'  family  as  I  am.' 

On  the  bade  of  this  letter,  there  was  a  similar  re- 
ceipt for  L.50,  signed  by  Donald  Rankin,  but  not  holo- 
graph. 

In^827f  ^efter  the  death  of  Angus  Raukin,  the  pur-r 
ejier;  who  was  the  brother-in-law  of  Donald  Rankin, 
btought  an  action  against  him,  as  principal,  for  L.l^O^ 
end  againi^t  the  defender,  qua  executrix  of  her  deceased 
hui^tmnijt,  as  cautioner,  for  L.lOO,  and  for  L-25^  Wmg 
the  two  sums  in  the  abqve  letters^  for  which  Angus 
lUiilan  ]tad  interposed  his  guarranty.  \     ,, 

^^^tfon^iltlimkiri,  the  principal  debtor/ made  no  an- 
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7  July  isn.  pearance ;  and  decree  was  pronounced  against  him, 

MftcdoDneUv.  ^^  terms  of  the  libel,  in  absence. 

RMikin^         Mrs  Rankip^^lf9^^ei)^«i|tr|i;^S  *he  cautioner,  de- 

^rttor</Cf«du.  fended  herself  on  the  plea,  fintf  That  the  money  had 
never  beeu  advanced  by  the  pursuer, ^i^dthet  tlif  t«t> 
receipts,  and  whole  transaction,  was  a  device  between 
the  pursuer  and  his  bi^fa6rrin-i«ir»X>Qw4d^  %i  l^efr  vp 
a  claun  against  the  executry  of  h^  deceased  husband. 
Secondly^  That,  at  all  .events,  no  sum  could  be  doe 
under  the  second  lettert  which  .o^  in^i^l^dbfti^pMii- 
tional  obligation  on  thegrantcffito^iarantee  half  the 
amount,  provided  the  person  to  whom  it  was  addreaaed 
advanced  a  certain  sum,  ;nz*  l4,T,pO».for  .a,ajjgjifc 
purpose,,  viz.  to  enable  the  beain^r  ;.t<^^set  iyp,^tiyi»p  t 
drover ;  and  that  this  obligation  couMnpt .b^^c^jert- 
.  ed  into  vL  guarranty  for  on^  hdf  of  a  a^t^le^sny, 
.  which  was  totally  inade<]^uate  for  the  specifi^vjf^pjpoae. 
The  Lord  Ordipajy  ^  decerned  against  tJti^^^fi^der, 
'conform  to  the  conclusions  of  the  libel  i  bujtfjij^(he 
^  circuiastancea  of  the  case^  found  no  ex|^^ea  du|^* 

The  defender  reclaimed ;  and  the  Court  atdr^^  j^^yper* 
^^(^ed  further  consideration  of  the  cause,  till  PapaU 
.Rankin  should  be  charged  upon  the.deci^oiu  ahsenoe 
against  him ;  and,  thereafter,  upon  evidence  tbat^ili- 
gence  had  been  done  against  him,  and  that  no  suspen- 
siou  was  offered,  their  Lordships  were  of  qpiniaiLtiiat 
tbts  obviated  the;  suspicion  which  att^nde^.  tlie^s^ 
and  unanimously  refused  the  note. ^  .-: 

liOrd.Ordiaary,  Medxoyn,       Act.  Keay^  Huther/brd.    ^  AU. 
Jafneson^  Macdmald.        D.  Stewart  and  CoB  MaA»Jif 
^   W.  &  Ageiite.       Fi  Ctark  ^     
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-^b  /  .  VittST  DIVISION. 

hx^d  V  •  "   '•    5''*   ■■  \      ..''■;•:':  ;\ .   '^.w  V 

<!*•  ^liANDHOLDfiRS  and  COMMlSSIOt^EAd  of 
fKfi-     .   !  StXPPLY  of  Zetland 

'^^^'IPttEEHOLDERS  and  COMMISSIONERS  of 
^jiOV:.  Sm>PLY  of  Orkney. 

^i^WitESs.— -JcRiiiOicTioN. — 1.  A  minute  cmOaining 
*^  '^iB^nOifilns  wMch  are  not  of  the  nature  of  mere  re- 
^^'^^'^'iiHtHbni  qftke  original  libel,  is  not  competent. 
*%'^:^  itmBtmon  in  a  summons  of  declarator,  to  hate 
""''^'iiiialistf  act  point  ascertained,  not  competent  where 
^^  ^*'&ef^eare  no  conclustonsfoUowing  therefrom  i^  which 
'I  ik^piiy'^uers  have  a  patrimonial  interest,  or  where 
Wih  conchsions  have  been  dismissed  as  incompetent. 
8.  Declaratory  conclusions  regarding  valuafipng^and 
'*  ^^JflriXqtd  qualifications,  which  have  not  been  first 
^'*Jiii^^<fby  the  commissioners  of  supply  or  court 
'^f^ if  ft'eefuMers,  are  not  competent  in  the  Court  ^f 
/'^''S^ssion. 
-'-•^'  ^     •  •'/  ■  '       , 

:^*PA&  present  action  was  raised  in  the  name  of  Mr 

^^iStoid,  and  others,  as  landholders  and  heritors  of  Zef- 

land,  against  the  commissioners  of  supply  and  freehold- 

«B  of  Orkney.    The  summons  contain^  the  folIowin|^ 

.  loQfijii^iQn^  •  That  it  should  be  found  and  de^*lared« 
"^^  1st,  That  the  whole  landa  and  islands  o£  Qdaotey^nd 
'  ^land  have>  ever  fince  they  were  annexed  to  Scot- 
•  land,  formed  only  one  stewartry,  shire,  foudrie,  ad- 

4G 


UBdiioiij^rtde^  Tsbenlfebip  over  th^  bisj^riic  |9wri]%  Jbl^.^flliMia^^ 

f rSdtra  ^' ''  ^^  ^^o^ty} ;  aod  tfcat,  8$  in  time  pa$t,  tli^y  iidir 

Orkney.         «,  ^QBstitUte^  wd  tn  all  time  opmiBgsboilld  Jb^  iieli  in 

Prooe99^        * '-  law  to  copstittttef  Only  cue  stewartry  or  epuaff «  un- 

jymcficfion;    .  ^^  seiMiraMil  or  alUwd  by  authority  of  Biilianient 

^  2c%,  Th^t  previous  to,  at  the  date  of,  aiul  suhae- 

^  ^^lai&y  to  the  pafisiBg  of  the  act  of  tbe  l^cotpfa  Par- 

Miame9at  1660^>  ihe  landholders  of  Zetland^  leitais, 

^  udalkrs,  and  others,  vassab  of  ,tbe  Cxirvn^  liad  a 

*  Mgftt^  ibd  did*  exercbe  the  privilege  <>f  •  freelil^lSers, 
'  in  the  election  of  t£te  maaaibe^  \^  s^rve  ia  Farlia- 
^  ment  for  the  stewartry  or  sMr^  pf  Orkney  •and 

*/  Z^tfaiid ;   and  that-  tbey  stai  fiav§  a  ^pood  right 

*  <  ^aud  tit!e  to  be  enrolled  as  frei^olders  eS,  iheMd 

*  stewMPtry  or  shirt,  and  to  deet  or  be  ejected  Imights 
•^  of ifee^sbiretosertein  Partian^L  is^Ttiaitlie 
'^  valtiatfoA  by  heritors  in  Orkney,^  1$53^  yw  an 

•  *  'incoito^lrte  valuation  for  4he  stewartry^  iBaeAfucfa 
-  *  n»  it  did  not  dnolude  the  loi^sbip  of  Zetland^  bat 

**  tfcatr^hether-right  or  wrong,  that  vahiatiiHi,,  in  » 
I  £g^uaii  regards'  Orkney>  must  l)e  bdd  as  the  pifly 
'^  legal  valuation  of  fiiat  district,  until  rect^d  by  act 
'  <  of  FJBtrlibmeiit ;  and  that  fdl  the  eteps  wfaidb  bave 
'  since  Veen  takeb  by  the  eoAiibissioners  of  8up|dy  in 

*  Orkney,  under  the  pretence  of  rectifying  it^^have 
..  ^  been  unauthorized,  illegal,  and  inept.  Miktt  That 
V*  a  vUbaficHi^i^U '  f  o  be  made  by  the  commiasiwerB 

^  of  supply  in  Zetland,  and  dOcqueted  and  autbenti- 

'  *  cated  by  tbenu  and  jirodueed  in  process,  or  any  cSher 

/.  '•' Valuation-roll  to  be  inade  up^imd^  ebe  autbori^of 

ri'^  9nxt  -said  Lords  of  i^ouaaeil  ^d  Sessiosi,  ahafi  be 

^  «^^aeeined  rand  bdd  ;a  fl^  valUMkm  of  4!he  loidaiiip 

*/of -^cttete!,  %s  part:of  th*  ^l^j^^^uiMry  or  abi^  of 

.  n*  <hfi^^^  IZottwdi  to  >U-^iQteaMs.^d  im^^ 

<>^Vtunt|l{|jtteted  hyjlcigisiMiT^^^  ^^ig^JkA 
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^  ^mtttialidtliM  ef  Supply  in  ih^  Idrdshl*  ^  ZeiJmid.^^^^^^^  4 . 
^^  ^^  a&  ^tttbenti^  veeord  of  the  vahiatMS  of  tbat  part  Orkney. 
-I'^krf  tile  tsbewaxltfi  as  tte  basis  of  toy-  proces«ea  be-^^^^jTT  ^ 
^^  ftM  tbe  commiiMiOHers  'for  dMdteg  or   jsMiingjrtk^udikori, 
-^^^pirtilBtaar  heritoirs*  Valuations,  asa  mile  for  laying 
''*  the  proportioRs  of  eess  payable  &om  the  aereral 
'^"^BtidHt  and ^r  all  other  purposes  irhidi  Vafaied  rent 
^  ^'40  appKcabl^  to  in  any  case  by  the  law  of  Scdiland. 
-^^•«%,'  Thiftt,  In  particular,  without  pre^ice  to  any 
-^^I^t&ef  legal  title  to  eai^ment/a  eeiftifieatei,*  taken 
bfvi^frtai  ^^  <^11^  by  two  commissioneni  and'  tbe  ciefk 
^^^-. Wf  ih^y/ importing'that  any  feuar, ndaUer^or  other 
^^'ii^fto^'in^tland,  therein  named  and  designed,  who 
^^hoHs  lands   und^r  Cs,   or  Our  royal  enocessors, 
i'^'-  dAd  -pdss^ses  Valuation  to  the  extent  Mquircd  by 
*^^  hiW,  shall  eA^tle  the  person  so  certiAed,  possessing 
--^^ehe-other  legal  requisitesi  to  be  put  upoii  the  roll 
^^  of 'ft'eAdldtfs  at  any  Michaelmas  head  court,  or 
-^^  'meeting  tcft  the  election  of  a  member  to  S^uliament 
V^^^tw  the  stewarty  of  Orkney  and  Zetisnd ;  and  the 
-  ^^  said  freeholders  ought  and  should  be  decerned  and 
'^^  oi^aihed  to- admit  sueh  person  to  the  rolL  acconding- 
»^«*^.  *7/%, 'That  the  electron  of  such  member  of 
*^^«^'PaHiament  for  the  Stewattry  of  Oricney  .aad  Zet- 
^^  land  should  t^e  place  in  Orkney  and  Zrtlaod  altera 
^'<'^9iaitriy,  or  in  such  other  order  and  in  sudiiidaQes  as 
-*wr^ti*^«aid- Lords  shall  appoint/ 
»iij«:«  After  defences  had  beeu  lodgc^^  tbe  pursuers,  gave 
'  -)  Ifit  A  ninutef  resti^icting  the  conclusions  of  their  iibel, 
^^^BuS^aifteg  that  ft  might  be  found  aoid.declaiied  as 
^^^fellb^S  t  *  l:st,  Tbkt  the  WhMeaaads  and  islands  of 
-«^ ' ' Ollmey  and  -^Mknd  eonstiioto  only  :oas ahSre,'Sfae- 
>^^flRfosi;  orsfewartry,  and  4hiytihey;haredta]ie  so, 
^^  Without  iiiMhrtiq^ii^'fkoifi'a^^tpsxiod^^^  poor  to 
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of  ZeilaM^  x 
TveOnMexsof 
Orkney*  < 


JuriidM^mw^ 


*SJw  '  the  passing  of  the  act  1669,  cap-  1S»  snpfmsBuii^ 
l^ndhoider9  ^  the  ancient  sheriffdom,  and  annexing  them  denofifo 
to  the  Crown  ;  and,  in  particular,  from  the  date  of 
the  previous  act  of  annexation,  23d  October  l6l^ 
cap.  15,  with  the  exception  only  of  the  bishopric 
during  the  subsistence  of  episcopacy,  as  stated  hd 
the  conclusions  of  the  summons.  Qd^  That  ihete 
is  nothing,  either  in  the  terms  of  the  act  1669*  cafu 
13,  or  in  the  articles  of  Union,  or  in  the  alleged  dis- 
use of  the  right  of  voting  at  elections  for  members 
of  Parliament  by  the  heritors  or  freeholders  of  Zet- 
land, which  can  debar  such  of  them  as  have  obtaia- 
ed,  or  may  hereafter  obtain,  a  qualification  in  teroia 
of  law  from  exercising  that  privilege  along  with 
the  freeholders  of  Orkney.  Sd^  That  the  cumtdo 
valuation  of  Orkney  is  sufficiently  established  to  be 
now,  and  to  have  been  since,  or  previous .  to  1667^ 
L.56,551.  9s.  Ifd.  Scots  ;  that  the  cumuto  valuation 
of  Zetland  is,  in  like  manner,  L.28,280.  14s,  6d. 
Scots ;  that  the  cumulo  valuation  of  the  whole  stew- 
artry  is  L.84,832,  3s*  T^d.  Scots.  4/*,  That  th? 
commissioners  of  supply,  who  are  named  in^th^ 
subsisting  act,  (1  and  2  Geo.  IV.  cap.  12S,)  from 
among  the  landholders  of  that  part  of  the  stewartry 
called  Zetland,  tre  entitled  to  concur  and  act  with 
the  commissioners  named  in  the  statute  for  the  part 
of  the  stewartry  called  Orkney,  in  all  things  com- 
mitted or  entrusted  to  them  by  that  and  the  prer 
ceding  statutes ;  and,  in  particular,  that  the  comr 
missioners  for  the  said  whole  stewartry  are  bound 
to  subdivide  the  above  cumulo  valuation  of  L^8^28(L 
14s.  6d.  Scots  among  the  different  landholders  of 
Zetland,  at  the  suit  of  the  pursuers,  or  any  other 
party  having  interest ;  and  that  they  should  be  de- 
cerned and  ordained  to  do  so  accordingly,  stjk^ 
That  the:  entering  or  r^or^in^.Jn  jih^  J^oolq^  or 
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*  roils  of  the  said  commissioners  of  supply  for  the  ^^^^V^' 
'*'  stewartry  of  such  an  apportionment  or  subdivision  of  x^Adhoid^r^ 
^  the  said  cumuto  valuation  of  L.28,280. 14s.  6d.  Scots,  y^^^^M 

*  among  the  heritors  of  Zetland,  shall  be  deemed  andofOtiaMy. 
^  ield  a  legal  valuation  of  the  lordship  of  Zetland,  asp^,,^^ 

*  part  of  the  stewartry  or  shire  of  Orkney  and  ZeU*^^^^^"**^   ' 

*  land,  to  all  intents  and  purposes,  until  altered  by  le- 
^  gislative  authority  ;  and  that  one  copy  of  the  roll  to 
*^  be  so  made  up  shall  be  ordained  to  be  lodged  in  Ex^ 

*  chequer,  another  with  the  clerk  of  the  commission-^ 
'  ers  of  supply  in  the  lordship  of  Zetland,  as  an  au- 
^  thentic  record  of  the  valuation  of  that  part  of  the 

*  stewartry,  as  the  basis  of  any  processes  before  the 
f  comtnissioners  for  dividing  or  uniting  particular  he- 
'^  ritors*  valuations,  as  a  rule  for  levying  the  propor- 
\  tio0S  of  cess  payable  from  the  several  lands,  and 
^  for  all  other  purposes  to  which  valued  rent  is^ 
^  applicable  in  any  case  by  the  law  of  Scotland. 

*  o/A,  That,  in  particular,  without  prejudice  to  any 

*  other  legal  title  to  enrolment,  a  certificate  taken 

*  fi'om  said  roll  by  two  commissioners  and  the  clerk 

*  of  supply,  importing  that  any  feuar,  udaller,  or 
7  other  heritor  in  Zetland  therein  named  and  designed, 
^  who  holds  lands  in  capite  of  the  King,  and  possesses^ 
^  valuation  to  the  extent  required  by  law,  shall  en- 
**  title  the  person  so  certified,  possessing  the  other  le- 
•*  ^  requisites,  to  be  put  upon  the  roll  of  freehold- 
•*  eh  at  any  Michaelmas  head  court  or  meeting  for  the 
'y' election  of  a  member  td  Parliament  for  the  stewartry 
•"  of  Orkney  and  Zetland ;  and  the  said  freeholders, 
^' now  called  as  defenders  in  this  action,  should  be 
^  decerned  and  ordained  to  admit  such  person  to  the 

*  roll  accordingly/ 

The  defenders  objected  to  the  competency  of  the 
g'tbimong,  and  of  the  minute  restricting  the  condiu 
fiions.    The  Court  t)rdered  cases  on  the  competency.  ^ 


JWhlwLre'^^^*^^'^  *^  "^^^  ^  taluation  or  toauAorise  4he  ^ew^ 
Orkney.  miifdiMi^i^  iof  sUpply  to'iTiaketipa  ValVMtio&^tbelotd^' 
f»ro^^  »hip  of  Shetland,  wUeh  never,  acc(»<diilg'M  the  itt**- 
jwUdutum.  ment  in  tbe  suirnnon^  had  any  valimttoi^  attached  ti^ 
it.  The  object  of  the  action  id,  that  the  Covrt  na^te 
pMspectivelf  the  dedsipn  to  be  pfoiMH»M«cl  by  (k^ 
cominfissioners  of  eapply  «fnd  the  eolu-t  of  fi?eeh<Mw 
upon  matters  which  have  pever  been  brought  birf^ 
them,  and  of  which  they  have  in  the  first  inttdiiQetllV' 
exdi)8ive  cogniEance.  The  suiniiMHia^  il»  dh^^cMdl 
against  the  commiSBionerB  of  supply ;  and  ^xmSMU* 
that  it  shoidd  be  declared  that  they  Bhould  djrid^  ir 
precise  sum  of  valuation  among  the  freetioldfifS'^ 
Shetland,  and  make  up  a  vaiuatioti  roll»  and  tim*  tt^ 
freeholders  should  admits  persons  acoordingly.  -  ^ 
therefore  requires  the  Court  of  Session  to  dirset  feff^ 
different  txibunais,  both  of  which  having  ^cdttfti^JQ^ 
risdictions  in  the  first  instMice,  wiiat  th^  w^  Wi^ 
in  case  eextain  proceedings  shall  be  brought  Ma^ 
them  in  their  judicial  capacity*  ' 

It  is  not  compet^it  for  the  Court  of  Session  to  fa^ 
struct  an  inferior  Judge  how  he  is  to  proceed  la  tm 
an  application  should  be  made  to  hiuK  The  or^iflA^ 
jurisdiction  in  regard  to  dividing  valuation  oj^  adfl^U 
ting  to  the  roll  lies  with  the  eommiasioneva  of  sanpij* 
and  the  freeholders.  If,  upon  a  proper  apphcalM 
being  made  to  either  of  these  eourts,  they  deeM«  ar^ 
foneously,  then  the  party  may  appeal  to  the  SapraW 
Court ;  but  he  has  no  right,  befwe  making  such  sfifffi' 
eMion,  to  bring  a  dedarator  ta  have  it  fovnd  Aalt  U 
fa  eatitled  to  make  sfieh  an  applkation^  miidi  lett  to 
fiaV^  it  found  that,  l^en  saeb  epjpM^atioii  ia  iMde;  It 
aball'  be  dedded  in  a  ^particular  w^y  v  ;^t  tltt>  ip  ^^ 
object  of  the  present  action. 


The.  three  %st  vmcbf^mhM  itR  -mwaim^^  '^^^ 
>WWly'.»|tf^f|(jfy,^,^,.j(ftef,.,  fit»<;^WWRSH.'I%n»Lw^Wi»  i 

Vmnm  m  ^iilg^  th9t«^tjrac^,%t  dfKdaie^  ^;^ 

ii[^ii(ff  ^acQtpr.of  p^ku]^  focitSt.  nuji^  al^.  19 
conclusions  resultisg  /royi  t^ie  jfipicff^  %  wji^q||  fjjfSSj 
Vifr«i>pfttrisaeinkUf  inWffert^d.  In  «U  of  themrfk9'9 
Wm)  f^^m  .!^\mtii9TB^oi.Tig)ait  to  bf^  8ettl^w,|u<^it^. 

hM*  Jtt^s.aot  com]^^  to  alter  a  suipi^gii^  j^^^ 
v^jfSfi^  ;:an.f4tfir»tiw.  can  00)7  J)e  ma4e  tiy  ag^^e^^) 
in«t:ftf  .tl»p  liM<:  Tl<o.  minute  givep  igp  lyj  tjU^^H^ft. 
«l$r»4q^  ^otrmer^jf  sestcicjl;  the  .ceii^iisu}^^  PCJitS 
tmamma^k  4atei«  the  ground  upon  vrj^tk  t^ei^SAS* 
filM|l|QQ|  I!9et^  ThOiSMteioeQt  >9.the  I9iimte,:j^jt]^ 
39iatl.^%WMt,<opbafti^ew»  aa,i^t)U)l,|Ct(«if<^  ^l.^^HiligjI 

thQ  ttunmo^  .whi^:>px&we4s<  ^pon  t^bt  ^^fVfiMfli 
^It»t  i»a  Ftlm^tt  10$:  Shet}oDi,^ver  ift^oislfiil^.  a^[fi9||> 


•^4^  diMlefirtlliit  a  viau«ll*n'ofiglii*]ldW,"^Air  ^ffie'fiib^flSwt 
i^hJi^   te  4)e  male  Up  uiidar  the  ftuthdi^ty  of  tiie  CcMft;       ' 

i>C  Zetland  v.    .    .j     .Hi   .  :'  i     ..      !  .    (       .....  ;.     ,'      '.• 

Freeholders  0?       ,^      ^    ,^        ,  -.  t.  . 

Orkney.  i^MmftrAtf  the  purm^nk-^ 

Pf«cl^  L  It  fe  lafaldtyvm  by  Lont  Stair,  tta^tbarelsiie; 

jufiM^Hon.  xight  but  i»  opable  ^f  d^datatter.  Attd  tbe  gKit  ttd^^: 
▼Mtage  df  t&ls  fenn  of  action  te  to  enable  a  par^izi 
dkfs  t6i  a8<iertafai  the  legattty  atid  safety  cd  any  uiidar- 
takin^  hie  '<x>iit6inplates  before  he  risks  a&  actsif 
experiment.  A  question  #f  Jurisdietidn  fe  a  pf%r 
si^bject  of  decltffttor;  and  the  CJourl  ^of  ^efl^ 
as  the  legitlmafe  eoart  forint^t^rtiog^^  all  a«ls  «f 
ParliameM,  is  the  propercMitbt'^todtellreiirliataifeftiii^ 
^atatoty  powers  of  commisidoiierd  of  supply  tpoa  ^ 
^s^iitcfd  iMiihts  that  hare  arisen  bel^tra'  piul^  '^ 
-  Although  inpediory  aetibas  it  may  ben^cessnt^f  \fi 
allege  «  wrong' done  or  a  right  withheld^  this  is  not 
necessary  ^  in  4ledarators.  This  point  was  deCiM  iii' 
fiarl  of  Hopetoft  9.  Officers  of  State,  4th  January  HM 
(Jkhr.  13,50r)  Bundas  tf.  Otfcers  of  8tat^  M  M 
1779' (Mor:  Ifi^lOS) ;  and  ihe  same  priMii^e  ^^ 
cu$kno^«rfedged  in  Barbour  t^.  Orierscm/  12th  May 

'  -  The  restricted  eondusions  of  the  summons  reidly 
i^escive  into  a  question  of  jurisdretion  in  the  comnri»- 
doners  of  supply ;  and  there  are  many  insMn^of 
decUi^t<nrs  bein^  sustained  in  regard  to  fiticfa  qaestioal. 
fifagistrates  of  Rothesay  f>.  Officers  df  State,  iiidm 
18S0;  IMagistrat^s  of  Edinburgh  f).  Officers  <^  State, 
liMhDec.  ISad; 

V  The  leading  condushm  ib  the  summons  %  tbat 
Shetland  should  be  deblared  a  part  of  the  same  stew- 
tirtry  as  Orkney*  The  ttwnpetericy  of  a  declarata- fo 
^is'  effect  has  h^en  acknbwledged  in  City  of  SdH- 
♦ui^  T.  B?ggar,  '24th  Nor;   1696,    Fimnf.  (Mor. 


June  1745^^  A^.  Y^0^'  18M>r  f(^mmiamy--<oi:i^d^^  t 
Edinburgh  r.  Commissary  of  Dunkeld,  14th  Decern- ^^Sf^- 
ber  1747,  Falc.  (Mor.  7568.).    The.BMte\.|fcHidjleO^^      * 
hw  beea  adknowlddged  in.  ca^s- whete  th^e^:haFeiv«0Jt.        , 
li^en  c^nelMtoftiB  similar  to  the  ulteripr- c#mrlil8ioB$r'"^^'^''  .- 
ift^tbiftsummOBa; 'Oordan  and -others,  14tbl}eeiW^/ 
ber  1756^  Wigki^  1^;   Brown  m;.  {iaiiiiltoiiii  9thv 
Skeaewber  I7iO  ^itfar.  6677) ;  Agndwii}.  Ma(psteatte. 
of  Stranraer,  21*  February   1758  (Mar.  18,074.)^ 
There  are .  also  yarioua  cases  of  declaratora  in  ^  elqo^ 
tih^n  questions^  and  rights  of  voting  at  elections;  Gik 
diti^tr  f>4  Magtstrattoof  Kinghom,  5th  Mwch  1771 
fMor^  7860)  {Anderson  i^  Magistmtas  of  Wiek>.17Ab 
Februai'yl74»  ^Jfof.  l«4Si) ;  Town  of  AbarbnithMi^ 
f^  Barl  of  j^muoe^  14tfa  July  167^/JMbr.  1874)) ; 
Kaiik^e^^*  Rateasy,  fiM  January  1767>  f^%*/,  lAI^ 
liiiGre  a  process  of  declarator  was  tomnd  to  be  the- 
p?tiper  proems  in  regard  to  certain  praeeediiigsof 
fireebolders  j   Fraser^s  IVustees  v.  Praser;  11th  July 
JSOO  {MoTi  App*  wee  Member  of  Parliamentt  No.  0«) 
<  Wh0n^er  a  declarator  is  competent;  ttmbea^ni^^ 
difference  in  principle  whether  its  object  is  proppae*^ 
tlKeior  retMspeetive*    But,  b%  fact,  theaa  caaeH  go 
Iwtiiea  than  is .  necessary  for  the  pursuer^s  ^pm^Ma*; 
rfor  here^  under  the  restricted  conclusions  of  the  auQH- 
inoas,  none  of  them  interfere  with  the  proper  jfiria-^ 
diction  either  of  the  commissioners  of  supply  pr  tlfe 
fr^oMers.   The  first  conclusion,  that  Shetland  fori«a 
part  of  the  same  stewartry  as  Orkney,  doeS'not^ia*- 
f brace  a  point  exdusii^ly  competent  to  the  jurisdiction 
^ther  of  the  commissioners  of  supply  or  frtebiHdark. 
JMany  important  obligal;it>ns  and  privileges  may*' de-^ 
p^nd  iipon  the  decision  of  that  question ;  and  tbere- 
fOP^  th^  puf3U(:hi  Imve  a  right,  to  get  that  point  de- 
cided.    It  is  of  no  consequence,  nor  can  the  Court  in« 


•SiS^  qiiiJte  Wh«t  ii»'fa  W  *e  toSff*^  Y)f  «li*  dee^^  "Thr 
Liiii^^  defenders  denjr  t&at  gSietla&d  is  Iei  ^$r(.  c^  tbf  saffi^ 
J^^^^J^v^eliire  as  Orkney,  although  they  say  it  is.  tq  them,  as 
Ovimey.  conuoissipnera  a^d  freeholders^  the  ,piirsuei;pjBlipiiId 
liavie  first  applied ;  luit  jf^  they  ctrc;  cwmAi^s^Qj^  (^. 
&«f9titifar  coHHtyt.  th^  OMld  kaye  9»  jiwi^fF^imi  »4. 
tboprfott  tills  point  mwl  fix!^  he.  settiM^  wUehiMt. 
only  ber  ddae  by  a  pmeess  similar  to:  th^  yrooii    • 

The  remaining  eotadiisiotis  of  the  9ite9Mfl»  am' 
really  far  having  it  declared  that  the  c^mmiadofaeA 
have  power  to  do  that  which  hitherto .  they  hdve  in- 
fused to  dow  and  ujpon  which  they  haye  opposed  tbe 
claims  of  the  pursuers  both  before  th^Qelve^  w4.i%> 
ia.this  Court  and  hi  PaKliament  U  is.flnlyi^  ^ii^, 
fon^byadeelacator  in  this^Courtythali^^eppwMs^caAi 
he  attertaittfid,  and  tba  eight  of  therpunimrg  t^Mjfflf-i99 
the  commissfon^?^  and  treAdbissfSg  «nA  tllW'titie'te'' 
do  soK^to  be  decided. 

II.  It  is  competent  by  a  minute  to  restrict  th«  eon- 
elusion^  of  8  Ubel.    The  minute  for  the  pursuers  in 
this  case,  and  which  is  objected  to  by  t|ie  defendeis^ 
is  truly  a  MstrictioDL  of  the  libejL    Be^i^^^  u)  a^di-, 
tign  to  what  niay  he  .generally  embraced  ua^^I^ 
original  coodnaiQns^  it  43  e9iBpe^|;foi!  iik^QmH9^ 
pifOB0uliee  gpecsfic  findings  upon  ««y  q4e8ldfiQ8:tf  r^: 
or.  of  law,  whi<A  have  bem  raised  by  thedefaateit 
andpart  of  thecondusions  of  the  minute  weretottee<r' 
the  objections  stated  by  the  defenders,  and  upon  \Mtb\ 
aven  without  the  minute  of  restriction^  it  yould  have 
been  competent  for  the  Cqurt  to  have  given  jpdgment 

..  f4tTi^  Preaui^f  Qi^4*T*The  ,^Ufi8tiQa  of  coiQpetei}oja  iuul«r^ 
pf^kgol^  aunwioasj^  isnat^  bef  j^th^xed  from  the  sihwptUfl 
of  ^9..saff|9oi^..nor  from,  th^  facts  stated  uj^  the  raoi^. 
Tb^  compete|icy  of  any  action  c^n  be  gathered  only  from  the. 
conclu8i<;Hgip , of.  the  summons;  and  i£a  party  has  birou^t  2)A 


moDB.    It  cai^iot  be  done  by  a  minute.    When  a  Qummoiifl^fZeSaiid  ,»  ] 
wit{i  copapetent  ODncIiuiona  is  brought  into  Court,  theii  we  <^8^q^^^^^^ 
repel  any  plea  stated  in  defence;  but  we  cannot  go  out  of  die        .^ 
eotbluttons  ot  the  summons*    iPhe  question  here  is,  what  <^^^^*|!f2^^j^ 
yriiiibwifh  this  summeus?    A  party  may  bring  a  summons  *^^*'*^  **- 
o&deeliMtor,  eostaining  a  great  vaiiety  ^af  condasioasy  anm^ 
ofwhidiaiinil^heMOipeleiifc  «all^ft^I91lat.  Wmm  Ilpdbdta. 
ttlMmoliMW^  <^  tbis  sommcfffli  UiappearedtDsiethataUtjia 
^^VAf^fmiW'^  iwwnpttopt  exoiq^  <h?  fifst    I  thi«k  4d^ 
fig^cs^iQCli^^ris  9flmp<ito]nj^    The  pi^rsqers  hare  an  in^ireqt, 
t^  ikvfi  it  focmd  that  ShetUnd  is  a  part  of  Oduiey,     They  pay . 
eess^^aifd  are  named  as  commissioners  of  suj^ly.    They  are  so. 
deefared  ia  tlie  act  16^;  and,  therefore,  I  think  this  eonchi- 
n&n,  itfougfa  rery  muieoessary,  and  one  from  which  they  can 
dMv«  no  fcM,  «tUl  may  be  competent    With  regaid  to  the 
seo^ni  fqactttskniy  m  aot  &s  as  the  pursuers  say  Amy  did  sit  a9 . 
ftedheUers  noA  valei»  tht  dk«#«itiofiiisinbfm<rfPari^^ 
that  is  an  assertion  in  fiiot,  not  a  CMdiUioii,inrpoi^t^  X(g^t- 
"OsAr^ii^^V- 1»^  ^f  titfit  (HQJiOuaifm  i$i  dc#rl}r.  incompetfft. 
yffi  JWkyq,w,pght  to^  say  that »  c€|r^m  s^,<rf  imcrns  qw  ^, 
membj^rs  4»f  Parliam/ent    The  case  occurred  many  years  ago 
nit^  jregard  to  Feers^  sons,  but  that  question  was  first  tried 
liy  a  daJma  made  to  tim  freefaDldenH-^it  was  not  tried  iirst  by  a 
gitoebii' declarator  that  aU  Peers^  sons  were  entitled  to  sit  in 
iUliamentf^    Wilfa  regard  to  the  tiiird  eonclusion,  it  is  true- 
thil^iralvatifm  in  1063  was  not  complete  as  X€gmi^  ShedMid^ 
-fH  ttftma.Qidy  tohaire  beenLintends^Mi^  rahiationof  Orkney* . 
^jlMP  ^^^^  fi^  M Ji9#i%t  eonplefe  aa  to  SbfOmi;  b^t. 
cuibtmO'^iX  will  not  &Uow  that  the  commissioners  of  RfjQ^jij 
are  obliged  to  valu^  Shetbad.  The  fourth  conduMon  re<|imres  us 
to  approve  of  a  valuation  before  it  is  made  up,  and  before,  of 
<»ur8e,  we  have  seen  it.     It  is  a  valuation  roll  to  be  made  up 
for  Shetland  alone ;  this  is  surely  incompetent ;  and  the  same 
applies  ix>  the  remaining  conclii^ons.    'T  consider  the  minute  as 
^ie  InreMauteVcn  ds  a  t'estrfcticm  of  the  Kbd.  A  Bbel  may  be* 
I'dniHHfCed  atr  to  ^  number  ef  conditislbmr,  or  ihe  number  oP  de^< 
fM^eri;'  Br  as  to  the  aiiiioHfit  bf  the  sum  eldifted*-^b<it  ttti^  tak-* 
mil  ii  an  ^iiMmdMliit  of  tbe  litet,  conteimng  e<^cl6«o[oba'  imt' 


alfAy\ni9:  c<n&taiiiM in  the erig^  fiber.    ttiiei^fbre^fiiiktliat'tSeoii^ 

of  Zetland  9. 'daflion; 

FheAoidcniof    ii^  jjo^rfl^^.^I  agiw  cttiirdf  wWi  yoOT  I^ 

-^.^  LordGiUie4. — ^I  agreewiih  jrour  lK>r^i^  aafei  dnisoni- 

jI^LMLJiAtL  P®^^^  ^  ^'^^  minute.  But  I  have  gi^at  doubts  as  ta  tie 
coiripetency  of  any  of  the  concloeions  of  this  fiummons.  I  do 
not  wish  to  narrow  the  powers  of  this  Court  as  to  dedaratcHy 
actions ;  but  before  a  par^^  can  bring  a  dechiratoiy  action,  he 
lAtfflt  shew  that  he  has  a  patrimonial  interest  The  intoesl 
diust  be  miA  as  this  Court  had  a  right  in  tbe  first  instance 
to- judge  of,  because  if  flie  interest  is  one  which  fiiis  Court 
cannot  in  the  .first-  inrtanoe  judge  of,  it  i»  not  eonnpeleiit  to 
bring  the  action  heiie. 

'  In  all  the  subsequent  eonclusions  after  the  firsl^  ercfy-ene 
of  them  refers  to  points  on  which  we  are  npt  competent- to^ 
judge  in  the  first  instance.  They  belong,  in  the  first  instsnee^ 
ekclusively  to  the  commissioners  of  supply  and  the  fi'edbcdders. 
When  the  application  is  made  to  them,  they  have  the  jurifidic- 
tion  to  say  whether  the  lands'  be  within  the  county'  or  net 
Hits  is' truly  an  aMiasrblMgheagdkstlhepaMSfis  who  weie 
the  proper  judges  in  the  first  instance.  The  pursuers  eeni  try 
htt?e  lost  eigfat  of  the  law^of  jurifdictiaD.  >  In  ail  gzaatt  of  jo- 
risdiction,  every  power  is  conferred  which  is  neceesary  for  ex- 
tricating that  jurisdiction.  The  dgect  of  the  first  condnami' 
of  this  summons  is  to  get  at  the  other  conclusions,  which  are- 
not  competent  to  he  first  brought  before  this  Court,  but  belcog 
to  the  court  of  freeholders  or  commisrioners  of  supply.  The 
question  here  is,  ivhethcr  we  are  to  decide  matters  in  this  de» 
darafor  which  b^ongtd  atiotbtf  cMut  to  d^dde  ni  liierfini 
instance. 

L^  Crmgie  eoaeuned  with  Loid  GiUsiL 

The  following  interlocutor  wias  pronoonoed,  ns 
questing  the  opiBion  of  the  Judges  of  the  Seemid 
DivjaiML  ^  PecmftDcnt  L«dft  Oxdinavy  as  to  the 
competency  of  the  first  oonchision  of  ^  the  aummmia-^ 
*  ;B$f^crifig  to  thC'  wimwMnft  in  this,  caaa^  and  the 
'  nelativ&<  ninate  of  tlafaa  l6tkt  Jnne  1880,    t^eir 


:VJUrfpbipB  ya?eJ?*fbiTOedil^^  Judges  ,o^  the  *fij^*^ 

*  First  Dxvjsipfi  .ase  ni^mtoiofisly  of  c^niw  tlmti,^nahoi(Ww>f 
:  *  the  said  minute  is  not  competent,  in  respect  ^^^f^^^^^^^ 

*  it  is  not  a  restriction  of  the  Jibel,  hut  cobtahs  Orkney.    ,, 

*  mmixy  condu^ionsy  which  could  have  been  eotn^-^,.;^^^^  ^ 
^  ientJy  introduced  only  by  a  supplementary  'sum-'^f*"**?^^ 
*'inons,  dran  amendment  of  the  original  libel;  and 

''  &lso,  that  the  Judges  of  the  First  Division  have  unaui- 

\  mously  found  that  all  the  conplusions  of.  the  ^ym- 

^^  ip^ns  are  inposnpetent  except  the  first ;  ai^l  hcjiDg. 

-  *t  t^W^^!  divide^  in  (q[uniaa  as  tP  the  competeney  of 

.  \  t||e«Aid;fir8t.  conelusion,.  the  Lords  of  the  Second 

'  Division,  and  the  Permanent  Lord0  Ordinary^  are 

^MTeqiWBted  to  give  their  opinions  in  writing,  whether 

^  It  be  competent  to  entertain  the  first  conclusion  of 

*  the  summons,  per  se,  fifter  all  the  other  con^*lusions 

*  ^e  dismissed^^  ,.  - 

.Xh)Q,cpns9U;e4  Ju4g98.  comcwired  .io.  tte  feUowit^ 
opioioiiv^-^  *     .  ^ 

^  Frotti  the  form  in  wbtdi  this  case  is  sent  to  M 

'  *  Sot  wjt  opinions^  we  must  consider  the  competency 

'  of  the  summons,  on  the  footing  that  it  contains  no 

'  conclusion  but  simply  to  have  it  found  and  declared 

'  'that  the  lands  of  Orkney  and  Zetland  form  one  ub- 

.  *  divided  stewartry  or  shire.    .. 

*  In  this  shape  we  do  xuA  think  the  action  ,€an  he 

*  entertained. 

^  It  is  the  proper  buaineas  of  a  court  of  justice  to 

*  determine  the  rights  of  parties.  In  doing  so,  they 
'  must  ascertain  the  facts  on  which  the  rights  depend ; 

*  and  it  is  perfiM^tiy  competent  for  a  pursuer  to  eon^^ 
'  dude  to  have  suGhfaets  dedored,  as  a  step  towards- 
'  a£BrtheroenGlasioD;deolanttory  of  hisrigbie.    But 

*  without  this  farther  oondMion,  and  wbensnfo^  right 
'  w]pointed/#uta8thafc«whtdi  the  ptfimier  wishes  to 


■iU4, 


tmsmuimHS^^vi^     m.^. 


gjuiyim  <  cf^bBsh, an  action  todedare -vrhat  mu^  ttenbeas 
Landhoidenof'  abstract  fftct,  appears  to  "as  iaieoBipetent. 
I^^mof     '  ^°  insta&ee  ih'  piridiici  of  ra^  4  «!dazatori» 


Oifcnfejr. 


been  pointed  out. 

'  ^  It  ua;^  Bfe  trae  that  there  are  vari^t^  ]^atrlfeMual 
^  rights  which  may  depend  on  the  fact,  whether  cer- 
'  tain  lands  are,  or  affe  not,  situated  in  a  portienlar 
'  county.    But  it  is  only  as  it  respects  the  existaice 

*  or  non-€xistence  of  these  rigbtei  itidt  the  £ictbe- 

*  comes  the  proper  subject  of  judicial  inquiry ;  ani, 

*  iiccordingly,  unless' these,  which  'form  -ft*  jffifttoy 
^  obj(^ct  Kjf  the  Miction,  are  specified' and  ibn^  ft  be 

*  declared,  ft  is  jflainly  dcfectire^  Th^Xtetirt^tttoot 
^  be  called  upon  to  decide  tipdn  Die  nieiais^  *#&iM  the 
^  end  is  left  altogether  undefined,*  or  to' inlf^eSl^te  an 

*  abstract  fact,  beeatLseit  may  'poftrfbly  ificA^ W 

*  right  which  is  in  no  way  brouglrt  und^r.'ffi^MAioB. 
'  Indeed,  without  a  conclusion  deelatrabMrf  df  Uieir 
'  Tights,  the  pursuers  set  fcHtft  no  viterese%h^can 

*  entitle  them  to  have  the  action  eAtettahied^'  '\ 

In  cottibrmity  witli  this  0|^on,  tJte  ^ot»f  ftood 
the  summons  incompetent. 

l0r4Eldith  Oidinitry.  Act.  Aem^o/JPM  (Mmf^ 

,  Napier.     ^  G^^r  '^*  Napi&y  4s^ ,:   Afc 


Jeffrey, 
Fulleri 


dlerion^  Skene,  Jamieson. 
Agent  S.ClOKk. 


Jieof. 


*'. 


J  .  -^    J'. 
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p,::i  SMCOND  mFJSION.         ^ 

•. ;.  No.  cj;.xxxi.  s-jw^iedg. 

^,  CORMAGK 

-.  ;n  .  against 

,  ..]  :  GARDNERS  TRUSTEES. 

^^4WF«Ri7rr»r-SrrAT- 1696,  c.  6. — 54  Geo,  IIL  c»  1S7, 
^(f  j^  3|0hr*W|liT.-r^.  Where  a  side  has  been  made,  or 
.)ni\ifft^^<'^l^(ffVed,  im  cmditkm  qfrecernngheritultle 
^i{ !  k^cnifityjbr  ihe  price  or  lean,  nnd  tvhere^  after  some 
^y^  .iftej^^  the  stipulated  seeurih/  has  heengrmtSd^ 
5jni<)^iQ/l|^|''^M^  thereoM  hug  de^edHUihe^debtof^s 
\r^:tk^ni^picu  ^^  sequestration^  Me  security  fltujtf  fiot 
i:tAj^^^^4¥^i^w  ^  o^  1696,  nor  oi^  ike  sequeHra- 
nx;o  Hw  ^t^Me^  provided  the  creditor's  ififeftment  is 

prior  \to  that  -qf  the  judicial  trustee, 
'  IL  A  deed  which  thegranter  was  under  a  legal  obli'- 
h.xu^Hw  tp  eweente  and  deliver,  is  effectual  without 

deUvery. 

i?^PmsW^  Mr- Alexander  iBardner,  by  a  deed  of  settle- 
^jii^eut,  ii^iJhrey^  his  whole  property  to  trustees,  for 
•"ends  and  purposes  therein  specified.     The  trustees 
afiBepted  tlic  office,,  and -appointed  Mr  William  Gard- 
ner, son  of  the  deceased,  theircommissioner  and  fact(^r. 
Mr  Alexander  Gardner  Iras  joint  proprietor,  along 
•  with  Mr  Gibson-Craig,  of  a  piece  <>f  ground  within  the 
-precincts  of  Edinburgh,  called  Roxburgh  Park.  By  the 
'  title8,*the  whole  property  Was  apparently  vested  in  Mr 
Gibson-Craig ;  bnt,  to  the  extent  of  a  half,  it  was  held 
■  by  him  in  trust  for  Mr  Gardner.   Mr  William  Gardner 
'was  desirous  to  purchase  the  whole  of  this  piece  bf 
^'gMundi  and  Mr  Gibson-Craig  wils  willing  to  sell  his 
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,:■    •  ■  ■.■•    .-  •  ■- .;  ■     •  -•■■  •■  '■ 

•  Juiywa».  h;aif  at  L.8000.  Accordingly,  at  a  meeting  of  Ae 
^^i^^^  trustees,  held  on  the  19th  May  ISB,  Mt  twaiam 
G«Bdner'«  Gardner*8  oflfet  •'aatakifen  intd  c«»^CTatl<»*,  and  & 
""^*^  trustees  resolved  to  sell  their  half  to  hinr  for  the  pnee 
*J^^g  which  Mr  Gibson-Craig  had  agiteed  to  aeee^fertit 
64  Cm.  iiL  «.'  share.  The  minute  df  this  meeting  then  Mates,  tlat 
'iTriT*'  ^    *  Mr  William  Gardner  pro|w9ed  that  a  <Kspositi«iMrf 

*  the  property  should  be  granted  by  Mr  6lh6<wf,  Utih. 
'  consent  of  the  trustees,    to  hira.  Ilrat,:  tat  ^ 

*  purpose  of  paying  Mr  Gibson  the  L.8000  due  t»  Wia, 
:*  Mr  Gartlner  should  -be  alloTred  to  grant  a  ^^tt^^it 
■  ♦  heritable  security  over  the  iMroperty  fer  Ir.dM6; 

«  and,  in  order  to  pay  Mr  Gibson  the  balaace  <rf  to 

*  L.8000,  that  the  trustees  should  couTey  Ibe  ttn  le- 

♦  ritable  bonds  presently  held"  by  them' "for  L^1«M 
'  each,  the  debt  on  Earlshall  for  L.fiOO,  aUdltoMild 
'  pay  Mr  Gibson  L.500  In  money.  The  <li<ailees 
'  would  then  be  creditors  of  Mr  William  G*yriiidr  ibr 

.  •  L.Xl.OOO,  for  which  he  should  grant  theei  aki'lieri- 

•  table  bond  over  Roxburgh  Park.  Mr  GardfcerMfb- 
.'  mitted  that  this  would  be  a  very  desirable  trt«»- 

'  action  for  the  fatnily,'  &c.    '  Of  all  which  the  tras- 

♦  ees  approve,  and  desire  that  the  biansactisn  may 

♦  be  forthwith  completed,  and  the  secimtyfc**^ 

•  L.11,000 -prepared.'  This  minute  war  s«iK»9Md 
by  the  trustees  present,  and  m  particular  Iqr  Mr  %^ 
son-Craig,  who  was  one  of  them.  The  mhiaffe  liab 

,  that  William  Gardner  was  also  present,  «KllftO^  it 
was  not  signed  by  him.  •■ 

A  disposition,  in  tMins  of  this  Bgceeraeaf,  wtt^  on 
the  14th  September  1823,  executed  by  Mr  aibmb- 
Craig,  with  consent  of  the  trratees,  in  favoar^r  Mr 
William  Gardner,  who  was  thereon  duly  mfeft.  He 
narrative  of  the  deed  bears,  that,  *  \fi  consideratSo*  of 

'  ♦  the  sum  of  L.16000,  of  which  mim  L.8000  h«  bean 

•  instantly  advanced  and  paid  to  me,  theaid  JaiMs 

•  Gibson,  and  the  reraamiTig  sum  of-  b<8000  has  biMin 


No.  \%\\         COURT  OF  SESSlOSr.  1167 

miiWW,  ^rz-sccjiiriljr.^giiaiitfcl  to  the  trustees;  &c.  't)y^^^^' 
dift  WWifMPaO!»r*Mr^  W.  S.  ^  the  agreed  price  iqf  ,thec^wft»cfc  tf/ 
^of-r^falSWte:aft«r  disfKjned^'  Sw,    Accord^ng.to  the  sta^-§^2^* 
2,ij|(i9P^^:tl^e  purM^f  Mir  Qardner  obtaiu^.a  loajji  of     ^.^au^iM 
)iJi^5OQO0n  U>«.8«cutitj  of  fiaxhwgh  Park^  ^bi<?t>e3g2*SftJ:& 
iijiWid/ ^vnr  to.  Mr  GilKKiaUCinilg. .  Nest*,  harioi^  piNiciir-  ^  ^^-  ^^^*  ^'^ 
/{ j(^  tW  aom  of  LJiAOO  fnun  his  fatbec'a  trustees, .  out  w^ 
^}{|f  tbe  pvoeeeds  of  certain  bonds. which  were  uplifted 
.ntol  jbpm  as  theiir  factor^  he  paid  that  sum  also  to  Mr 
9{^itifl9)^ra]g4  and  for  the  balancie  of  the  price  of  his 
;  do4f.<?f  ^  prafKi*^!  being  Im500,  Mr  Gibsqu-Craig 
^il^4i'<9^te4  UQL  Mr  Gardner's  books,  who,  at  the  time^ 
-D#^;drtgtap  to  t^ie  trustees  in  a  larger  sum*  uncon« 
OOWtAl  li<Hli  thetti^ansactioa  in  question* 
brij^4lN[i:>4ive  ^l^hlD^oemb^^.Mr  Gardner  cSxeeuted  a 
fi^tenAAQd  disposition  in  security  over  Roxburgh  Park 
i(lki^1fPlir)of  his  faher's  trustees  for  L.U.OOO^ 
-hoiMfi.  (^lail^ner  ha^iog  become  bankrupt^  his  estate 
Kflri4')if6^p»9tfSjted  .on    the    fl5t}i  September    1827; 
-(M4i  ^M  .  the  Sdth  of  the  same  naonth,  infeftment 
•{#ffi  jrfixj^e  by:   his  father's  trustees  on   the  bond 
\{fWit44li(MKK-    The  pursuer  was^  on  the  2'kh  Octo' 
sil|eivj(oi^bnned  trustee  on  the  sequestrated  estate ;  and^ 
b4llif!Ji4fW  of  the  decree  of  adjudication  in  bis  favour, 
*(lM8o)|b|d||ad  a  chiM^ter  of  confirmation  and  adjudication 
«*fiwiMlbchSuperior  of  Roxburgh  Park^  on  which  he  was 
tid#^).i|ff6ft 

Thereafter,  the  trustee  brought  the  preseiit  action 
c^gWMlt  the  trustees  of  Aleicander  Gardner,  concluding 
.igiiiit^aptioB  of  the  bond  and  disposition  in  security 
1I7  the  bankrupt  for  L.11#000,  and  sasine  thereon,  on 
^th^  act  1696^  ca  6,  and  54  Geo.  IIL  c.  137 ;  and  at 
t^^rawaon  law,  on  the  ground  that  the  bankrupt  acted 
id^psudsdetttty  towards  bis  creditors,^in  holding  himself 
'4^WMh|r  means  of  the  public  ,re(:oi;ds,  fis  possessed  of 
AOi«I)i^lilMr>mid  m&buirdenad  f  i^^t.  to  Roxburgh  Park» 

4H  .  ^ 


UuljOW.  and,'  after'l^^^  br^eliveifagf  the  bond  to 

cX2k#.  t^^  :deiender8j  with  "the  int^tSbn  ot  giving^  1h^ 
^^^  and  his  pear  reiations  a  pditial  prcfereiice;  axidtiiat 
the  defendCersJ  ^  in  allowingf  the  said  bond  and  £spd- 


SSfiSKo^ft-*^  sitioni  to  remain  undeliter6d  and  latent  for  a  peiioft 

^^f^uMf''*  of'nearly^live  years,  by  that  Ineans  giving  a  false  cr^ 

W'wt  /  dit  to  the  said  William  Gardii^r  as  aforesaid^  and  in 

'  receiving  the  same,  and  taking  sasine  thereoiij  after 

*  his  bankruptcy,  as  aforesaid,  thereby  became  par- 

*  takers  of  the  fraud  of  the  said  William  Garfner.*   ' 

The  defenders  denied  thiat'  there  was  any^  groixnd 
whatever  for  the  allegation  bf  fraud,  either  as  resr 
pected  the  bank^pt  or  themselves  j  and^they  avtored 
that,  immediately  after  the  bond  w^  exited,  it  was 
delivered  to  Mr  Gib^on-Craig  who  feturried  it  to'lfr 
Gardner,  as  their^  cominission^r  or  factoif,  aitfaougb 
they  admitted  that  they  could  adduce  ho  evidence  of 
this  except  the  testimony  of  Grardner  himself. 

The  Lord  Ordinaryliavin^  ordered  Caises,  It  was-i 

Pleaded  by  the  pursuer— !•  Thie  bond  and  disposi- 
tion  in  security  was  ineffectual  till  deliveiy ;  and  ft 
was  not  delivered  till  after  the  gnmter*s  baalnraptcy, 
and  the  sequestration  of  his  estate.  The^  okws  pfo^ 
hqndi  of  ^  previous'  delivery  of  the  deed  to  the  defen- 
ders lies  upon  them  ;  and,  in  the  absence  of  proof,  the 
legal  presumption  is,  that  no  such  delivery  ever  took 
place.  The  circii^nstance  that  the  granter  wa&  *c6m- 
piissioner  ^nd  factor  for  the  creditors  in  the  bond 
could  not  render  actual  delivery  unnecessary.  AM 
there  is  no  authority  for  maintaining,  that'deeds  in^idt 
th^ .  granter  was  under  an  antecedent  obligation  fS» 
execute  are  effectual  without  delivery.  The  cpse'of 
Dick,' referred  toby  the  defenders,  does  nbt  silpjport 
•uch  doctrine ;  for,  according  to  !Dirletoii'i^  report,  it 
was.  there.i^nd, .  thal^  an  assignation  in  the  cedenA 
hanis  undelivered,  '  wa^  ^  effectual  evident*  In^ni- 


^ .rffd^  o£rt^*w^^W,i^  WpWt  tiie  ^edeiit  hftd  made  "i*;^ 
^J^illf  a^i|a^  jhiblic  bjr  a  horQinig  tbereuppn/  io  the  as-cmnitck  ». 
;^D\|^i«e*8  name^   Se^idea^tUe  bankrupt  was  under  no  ^^*f   . 
ftj^tecedent  legal  obligation  to  grant  the  bond  in  que^     ^ — -^ 
tioiu     Tha  minute  of  the  trustees  is  not  evidence  of^J^|JSa,#.fi. 
t^  coninuy.  It  is  not  probative — it  is  not  subscribed  ^^-J'JJ^^^^^ 
bj;  the  bankrupt — and  it  expresses  no  obligation  ot^Friu 
,thia  kind. 

.  JI.  But  even  assuming  that  the  bond  and  disi>osi'- 
tioaJur  security  was  a  delivered  deed,  or  did  not  re« 
^Qllire  delivery,  yet,  as  it  and  the  sasine  thereon  con- 
atituted  an  alienation  in  security  of  a  pripr  debt  due 
hy  the  bankrupt^  they  are  null  and  void  under  the 
act  \696.    For,  in  the  ^rst  place,  the  bond  was  not 
^fa^iiQil  till  thre^  months  after  the*  data  of  the  dis^ 
j^itioa  of  Roxburgh  Park  in  his  favour,  at  which 
date  he  became  debtor  to  the  defenders  for  the  amount 
of  the  bond.    In  (he  ne^t  place,  as  the  act  I696  de- 
clares the  deeds  there  referred  to  shall  be  held  to  be 
of  the  date  of  the  sasine  thereon,  and  as  sasine  here 
vras  not  taken  till  after  the  sequestration,  the  cas/e  is, 
in  effect,  the  same  as  if  the  bond  also  were  subsequent 
to  that  proceeding ;  and  in  this  view  the  question  is, 
wheeler  a  security  granted  five  years  after  the  debt 
iras  contraqted,  or  the  money  advanced,  can  be  held  to 
huve  been  granted  for  a  novum  debitum,  merely  be- 
oaqse  it  was  a  condition  of  the  original  transaction, 
apcprding  to  the  allegation  of  the  defenders,  that  such 
^w^irfi^tj  should   be  given.    No  doubt,  the  cases  of 
.B^sfi^d,   Hunter,  and   Company,  v.  Cairnsi,  15th 
r^bt  1771,  (Mor.  App,  Bankrupt,  No.  6);   Hous- 
tm  and  Company  v.  Stewarts,  20th  Feb.  1772,  (Mor, 
.  I17O) ;  apd  Bank  of  Scotland  v.  Stewart  and  Ross, 
7tb  ]?eK  1,811,  favour  the  affirmative  of  this  proposi- 
tiq^.   But  decisions  ot  a  directly  opposite  import  were 
pronoiuiced   in  the  cases  of  Eccles  v.  Herchiston^s 
^^f^itp^^4th  Feb.  4720,  ^V-  Dkt.  fMor.  1128) ; 
'    ■  "    ""^4  H2" 
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*w^'  Brough'8  Creditors  v.  Dtmcaii  and  JoUk,  5A  Jotfe 
Cormackv,  1799^  (MoT.  II60) ;  Brottgh's  CreditCMS  r.  Spei^ 
^^      and  JoHie,  of  same  date,  (Mor.  1179) ;  and  M'Leai 

p.  Primrose,  l6th  Nov.  1799,  in  Bells  Com.  iu  SM, 

^^iw«;..5.»ote2.  The  case  of  MitchcU  ff.  Fialay,  12th  Not. 
wf IL/ 3^  ^- 1799,  ^Afor.  App.  Bankrupt,  No*  10)  founded  on  hf 
Wfii»  *  the  defenders,  is  not  one  to  which  the  act  1606  has 
any  application,  the  party  whose  infeftment  was  chal- 
lenged, as  having  be^  taken  after  bankruptcy,  beiflg 
a  disponee  in  liferent,  and  not  a;  creditor  of  the  bank- 
rupt. •  .'.,...•• 

III.  As  the  pursi^r^  adjudicattto  ittider  ilie  se- 
questration statute  entitles  hfiii  to  nank  on  tUfd  iMk- 
rupt's  heritable  estate,  as  if  it  had  bee&  a  ccnmnoQ 
adjudication  obtained  and  rendered  <  effectual  at  the 
date  of  the  first  delirerance  om  the  petition  for  se- 
questration, it  must  be  pi^efetable  to  the.  de&nder's  iii- 
feftment,  which  was  not  obtained  till  four  days  after- 
wards. 

Pleaded  by  the  defender3--i«  It  ia  only  where 
there  remains  with  the  granter  of  a  deed  a  power  of 
revocation  or  of  resiling,  or,  in  othor  words,  whepe 
the  legal  effect  of  the  deed  is  dependent,  on  his  ^ 
and  pleasure^  that  the  law  requires  delivery  to  render 
it  obligatory.  Consequently,  where  the  deedis  oaev- 
eus,  or  where  the  granter  lay  under  an.  antecedent 
obligation  to  execute  and  deliver  it,  the  eeremon^  of 
delivery  cannot  be  essential  to  its  validity.  In  die 
present  case,  the  bond  vtras  not  simply  oiiei5ou8^  bst 
was  granted  in  implement  of  a  mutual;  contract  of 
which  the  counterpart  was  already  pecfiaraied  to  the 
granter ;  so  that  the  defenders  might  have  compdial 
delivery  whenever  they  thiAight  ^  ;•  Stairy  i.  7,  M ; 
JEr^k.m.  8,  44.  - 

Bui  the  objection  o£«  want;of  ^eUvery*  af^aaiuig  '^ 
good  in  lawi  has am.fouodatioii  >ib  factin.  tUiB.QW. 
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3PoT,  even  if  the  avmncnt  tfiat  the  bond  was  at  first  «  Jwiyi^st. 
given  by  Gardner  ta  one  of  the  trustees  were  not  stis-cormack  v. 
ceptible  of  direct  proof,  still,  as  the  trustees  werel^*^^'" 

aware  of  its  existence,  and  allowed  it  to  remain  in      . 

Gardner's  h^uids  ns  their  regularly  constituted  commis-  g^^l^  c.  & 
«ioner  and  factof>  and  for  their  behoof,  this  was,  to^^  Gero  irr.c 
ia)]  intents  «nd  purposes,  legal  delivery.  rrrk 

II.  The  statute  I696  does  not  apply  to  novti  dehka ; 
and  the  postponement  of  the  taking  of  sa^ne,  being 
^e  aet  of  the  creditor,  does  not  at  all  affect  the  secu« 
rity  granted  for  such  debts.  By  the  case  of  Johnston 
f>.  H-eme,  99th  Jan.  17S1,  Kilk  Kames,  Falconer^ 
Seats  Com.  i.  aai,  (Mor.  11S0),  it  was  settled  that, 
where  the  security  and  the  advanoe  or  cautionary  ob- 
ligation are  granted  mnulet  semel,  no  objection  can 
arise  ^n*  the  act  1696,  hoi  consequence  of  the  de- 
lay of  taking  sasine  till  after  the  granter's  actual  « 
^r  eonstructi^e  bankruptcy.  Further,  the  law  is 
now  fixed  that  the  circumstance  which  determines 
whether  the  security  is  for  a  novum  dehitum  or 
prior  debt,  is  not  the  mere  coiucidence  of  the  dates 
of  the  advance  or  other  onerous  consideration  and 
4fae>  grabtii^  of  the  security,  but  the  stipulation 
fiitr  the'  time  of  the  advance,  and  on  the  faith  of 
*%«4iich  it  was  made,  that  such  security  should  be 
-granted ;  so  that,  although  the  debtor's  bankruptcy 
*liappen  before  the  security  is  actually  obtained,  still 
it  will  not,  on  that  ground,  be  reducible  under  the 
statute  1696.  This  principle  has  been  applied  even 
'where  the  date,  both  of  the  bond  and  infeftment,  fell 
wittiin  the  period  of  bankruptcy ;  Houston  and  Coin* 
jihiny  t?.  Stewarts,  20th  Feb.  1772, (Mor.  II70) ;  Mans- 
field, Hunter,  and  Company,  t.  Cairns,  15th  Feb.  1771, 
(Mor.  Appj  Bankrupt,  No.- 6).  But  it8.ap[^cation 
to  the  case  where  the  sasine  alone  is  posterior  to 
the  bankruptcy  is  fi^ed  by  decisions  subsequent  to 
those  npon  which  the  pursuer  founds ;  Mitchell  v.  Fin* 


^yy  Iffjr,  Ifltb  Noy.  ITTO,  f^ilfor.  App.  Bankhl^.  Wo.  MJ  5 
connack  «.    Bank  of  Scotland  t^i  8t€rw«tM4iJd  Itoa^,  7th  VA.  1811; 
T^teJl'      ^  K«l<^  €^.  WiHtaiii  Weddenpooii*  trustM  on  JUm . 
: Kell^  sequestrated  ^tate,  14tih  J^.  18}8  <not  ra* 

mf^^l«/'    Tile  tnitiBatetlon  litei%  under  eliilleii0e  k  even  more 
^^  favourably  situated  tbm  a  novum^  «bMfn.    S^ie  sqlfT 

ject  was  sold  tp  Gardner  on  the^^qpress  coDditI<m 
that  he  should  grant  a  sedurfty  ^^er  ft  for  the  prlea  ; 
and,  aceordiugly,  haying  Mcei^ed  a  teMTeyaflce  l»  tiui 
subject,  h&,  in  pursuonee  of  his  aftteoedMt  oUigatkm,. 
grants  the  heri^Ue  bcfnd  ki  question ;  and  tlie  iHiole 
transaction  took  place  "fi  ve  yeacs  befoM  the  httftruiitef. 
To  such  a  tiiuipaction  the  bfmkropt  8&atii|w  %tni  at 


*  The  fiicU  out  of  wliicb  khk  tase  ttDse  ttte  Mbf  lUii 
tUted  in  the  following  interlocutor  of  the  Lord  Ordinaiy  (BesUm) : 
-^'The  Lord  Ordinar/  haying  heard  parties,  and  ctjiiaidered  the  ooB'- 
€  joined  prooesaes,  finds  that  Dr  Kelty,  S9th'  January  {806,  dlftallied  aa 

<  hniftahla   bend  ibr  Ul^M  atedk^  ftou  Jelol  Kdl^  larar  tds-liptfa 

*  of  Bo/ts,  and  otfaov,  on  the  yru^ept  on  whidi  the  nootor  was»  of  the  aame 

*  date,  infeft ;  but  his  infeftment  was  not  recorded :  Finds  that  he  was  agda 

*  infeft  on  tlie  'same  plvcept  cm  die  S6tii  April  1016,  and  Ma  ififetoieiit  se- 

*  carded  of  theaame  dates  Finds»  that  John  Keltj^s  eatate  having  bma 

*  sequestrated,  'and  William  Wedderspoon,  writer  in  Perth,  having  been 

*  appointed  trastee  on  his  estate,  it  was  vested  in  him  bj  an  act  of  tlie 
f  Court,  and  aiQudication  followed  thereon  1 1tH  April  ISi4,  in  wliidh  &• 
«  Ittds  in  quaation  were  not  specified :  Ftaida,  that  the  said  WilDaai  ITed- 

*  derspoan  obtained  firom  the  superior,  and  took  in&ftmeat,  7ih  Apcil 

*  1815,  on  a  charter  of  adjudication  spedaUy  describing  the  landa,   bat 

*  having  no  other  warrant  than  the  previous  general  a^udlcation,  and  apCQ 

*  this  title'  raised  a  reduction  of  I>r  Keltv*s  right,  fbunded  an  tibe  irmifanfl 

<  Hi  hia  ftvour  t  Finda^  tliat  Dr  K^ltj,  2lat  June  ISM,  obtained  ««hweta> 
t  9i9fni0a^iw  fimn  the  sopeiiBiv  ^  which  he  waa  th«  nez^daj  bafA; . 

*  and  alao  executed  a  procufatprj  of  resignation  o4  rtmammtimm^  in  oitier 

*  to  consolidate  the  property  so  fiur  as  vested  in  him  "hy  his  previous  a. 

*  sines,  and  has  brought  a  reduction  of  the  trustee^s  title ;  Finds^  tftftt  ^ke 

*  4II|0  €t  the  tnatee  not  »»^-«^jj^»»*^  a:— a^^^  ^>^^i^it^^^^,^^^^.^^|^^ 

«  appl^alJke  U  the,  lan^  in  ^ufStioii)  U  inpu^ent  to  divest  th«,  ^anicri^ 

*  of  the  feudal  right  to  the  lands:  Finds  the  same  hsa  habile  m^  been 
€  conve;^ed  to  Dr  Keltic  hy  the'  titles  last  made  up :  Seduces,  ^eoei3% 

*  and  d^Krlarea  in  tlie  ictioti  it  hisfnstanti^  f  rind  mtdb^t  unneceasa^  to 
«  decide  the  dieriu  ^  the  actibn  bm«iglit  b v  WilStm  WaddnapodB.*  To 
this  interlocutor  the  Court  (Second  IXvlsion)  unanimotislT  adhered,  mi 
advising  s  petition  with  answers. 


aUogdthsr  -out-of  th(?  caae  r  it !»'  not  iaisfettjd  w»  a)i  »-^S2^*     ' 
substantive  ^pupd  of  M^nction ;  aad  the  Q»ly  eupcuui-  .    -^-^  - 
stance  upon  whichitiajregted,  via,  tlie<l6ldyiB,tci£iflg.J,^*J|g^^^ 
infeftaofiat^  instead  of  itfovjng  frwd^affq? d«  the.  »tr«|ig-»J,^*^/i'  •- 
est' proof ibf  tiiejnevw9««  ^     *  .    .  .  i.  .      irra. 

AilILiwTbe  »^re:3ct  oft  sfquastretiom  does  wA  T«a^  the 
luautMe^jpiopexis^  o£  tbe,  faanknipt  io  the  fcniatte ;  aad» 
alttovghp  Hm  deeiw  of  adjudieati^n.  in  his  &vottr  is' 
delated 't4^1i«i¥ef«ffiK^  as  if  it  were  a^cqmmoa  decree 
of  todfttcti^btioa  obtained  and^  jrendered  6S«0tual  at  the. 
da^  <^  tlie  sequestration^  that  eannot  itompete  with, 
thB  mfeftiQ^t  of  a  creditor  taken.io:the:interiip»  and 
while^  of  course^  the  right  of  the  trustee  has  not  been- 
cfoapleted. by  sasixte ;  ^eWs  Canhiu  329«. 

.'Tha  Lord  Ordinary  '  sustains  the  defences ;  assoil- 
'  sies  tfaa  defmders ;  and  deeems  ;  but,  as  the  case  is 

•  'iriot  trithottt  dMBcuIty,  tod  the  defenders^  neghgerice 
^  in  not  sooner  completing  their  security  raay  have 
'  been  injurious  to  the  creditors  at  large,  finds  no  exy 

*  penses  due.' 

His  Lordship  added  the  following  note  :— 
^  .The  LcMi  Oidinaiy  thmbs  tiiere  is  sufficient  eridence  that 
«  the  loaia  of  liie  defenders  to  BKr  Gardner  irss  made  under  the 

<  ~  expresB  condition  that  they  were  to  receive  heritable  sec^trrity^ 
< .and that,  although  tfie  diqposition.in  their  £»vonr  wasnot  ez- 
^>aowtedlQr«mievstkB  after  Mr  Gc»dong(Aa«Dniregr«tifleta 

<  the  lands,  it  is  stiU  to  h^  oonsidtf^  as  grants  for  a  narnirn 
«  debiium ;  Tth  Feb.  1811j  Ban^  of  Scotland  v.  Stuart  and 

^  As  tor  the  ddivary,  assainhg  that  no  ftsoof loaii  fcahiiKight 
«  tff  its  being  made  to  Mr  CKhson  Gra^^  the  Lo#d  OMiiiavy 
'  vpuld  have  fe^  eonnderable  doiil^t,  wh^er,  obDsfdlfirittg  th^t 
^  ]^^(i!rjDnj|lar^^;^  ih^ 

<  .1^  oa  .^MtauiidQnetf'  fi»r'<tha.4afc^ldii»  wmdddtafi  itaeli^fas 


.-'Vr.'  f' 


CormST  "^  the  P*erf ..  But  hejp  dil|K»e4  to  tliink  .tlw  ddhtdtaviill 
Gurdner'tf     '  *  founds  in  maiotaining  that»  in  du».jcaae^,d«)iTenr •*•>  Mt 

•   •    *  naceasary  .to  rencUi-  the  deed  ^ffectii^.  : 
HaaJtrupiT         V  The  delay  ia  taldng  Infeftno^Bt,  when,  tbeaeeurity  is  grui^ 
BAcla^m. ^''  ^^^ notmm debitum,  has  not,  dnoe  the  dedakm in fte 
1^7,  tecL  ?o,    ^  pa^  of  Jobnatoa^  T^oited  by  Lord  KUkerrofh  btoi  hdd  t» 
'^'^^-  i<  i>iuig  the  caae  vitbm  the  ope(i»lioa  of  the  wt  1686l    Bat 

<  theKhaaheenadehfy  ii0  4oilht/&r  nettij  fiv^yeifar-Bit 

<  in  the  casoQf  MiUh^U  P^  T^mifijt,  )3th  Nov;  17fl0^  thttW 

<  been  one  or  two  yewesi  {whipli  wvitf'diire^MM^  «Qd,rjaW^ 

f  the  Lord  Ordinary  casoiot  weli  aee  XmWyQA  tfue  psbc^ie  Aaft  . 

<  the  act  1696  doea.  not  apply  tQ  eaaea  of  9»cpa  iMia{  m^ 
^  length  of  delay  in  taldng  in&ftment  can  bring  tbeat  vi#& 

*  it«  operation. 

^  The  only  remaiaing  plea  of  thepuisqer  \^  Ibat  hisappfica* 
^  tion  being,  by  virtue  of  the  baaknipt  atatnt^  draws  faMk  to 

*  the  date  of  the  first  delmiaaoe  \%  the  BequeeAnUioB)  ]kuit)e 
^  preferable  to  the  defSender^sinfeftment,  which  was  not  taken  till 

*  £puE  day?  aftprward^^  .aBda8  4be  teims  «£  Ae  tuuiBfiBiflit  a 

*  absolute,  tbf^in£eftment  cannot  operate  as  a  iliid-iinpeAiiiat 
^  to  prevent  their  restrpspective  effect.   They  have  np.  occasjoa 

<  to  dilute  that  the  pursuer  holds  a  decree  of  adjudication  sa 

<  of  the  date  of  the  first  deliverance,  because  such  decree  cm- 

<  not  of  itself  compete  with  th^  ia&ftment,  which,  though 

<  posterior,  was  taken  on  a  prior  heritable  security,  to  which 

*  no  legal  objection  can  be  made/ 

The  case  having  been  brought  under  review  of  the 
Court— 

Lord  Gleniee  said — I  entertain  no  doubt  of  the  correctsees 
of  the  interiocutor.  The  doctrine  of  ddivery  of  deeds  do» 
not  apply  to  a  deed  of  this  kind,  which  the  debtor  conld  have 
been  compelled  to  grant.  The  potion  tbat^he  act  1696  stnka 
at  securities  for  nwa  debitay  or  at  those  on  whicli  infeAnnt 
has  been  taken  afker  bankruptcy,  are  exploded.  And,  wiA 
regnift  ttf  the"  last  plea,  although  no  doubt  the  decree  adjudg- 
ing 1^  liankrupf  i  es&te  to  ^e  trustee  is  effectual'  as  a  cbmmoa 
decree  of  n^^odioatioft  fiom  the  date  of  the  sequestration,  yet, 
^ho  everhaand  that  lii^htt«rUid  tMe^^fi^  afctttthig  iiowa  % 


NiKian^      couiur  OF^MftM(6»^^  im 


■  axfrior  d&pMliidn  ?    -So  that  fte  whole  »  *«^  1«^ 
qutfi<im«):'wfkcttiertkd'  4^         friUdti  Ifcis  bAnd  was  g^^^f.^^j]]^ 
edtetaWc^nriieved  a^MamiM  deiv^flv  omot.    Tliis  ques- Gardner** ' 
tioB  must  always  depend  oaihe  preoise  circiunstances  of  each^""^^^^ 
case:  '  Tlmsi  suppose  the  bankrupt  had  given  the  defenders  a  santr^. 
hill  at  tfaetime  Of  the  sale,  with  a  promise  to  grant  ad£tional  Sfo/.  I6d6,  e.  ft. 
seocirikf)  sach' security  afterwards  granted  nnglit  pierhaps  haVe  137^  gg^u  dO. 
been  odbsideiied  a  security  for  a  fAer  debt.  But  here  the  grants  ^^ 
ing^joSAelwritabiosecarityi^as  tiift^»ne<9^siiiry  and  ess^ntSal 
poAoif  <ilh0  t«ftaiaeti<Mr;  4uid  it  H^s,  in  JSlct,  granted*just  bM 
soQikiSVjasuU'Beaioitslify  be  expected."  ff  there  is'sudi  a  HbSag 

Lank  IHimiUif  and  Cringkiie  ^entirdy  eoneurred'  in  the 
principlsB  slated  by  the  Lotd  Ordinary  and  Lord  Glenlee. 

Lord  Justice-Clerk  expressed  the  same  opinion ;  and  added, 
thai  the  cMe'Of  KAiy^  founded  on  at  the  bar,  but  not  referred 
to  in  the  feases,  is  cotnpteldy  lir  point. '       - 

'HTkeCamt,  ffccorrfinglf,  adhered.    - 

Lo9dNmim,OriiBarj.    For  the  Forsuer,  SM.JGm.(SopB) 

.^  Qre^f^jef^,  John  F^rreatery  W.  S^Ageot.  Fov 
the  Defenders,  Skene^  Buchnnat^  JanyB^m.  '  Ja.  BaU 
fouvy  W.  S.  Agent        F.  Clerk. 

•  ^  •  a  • 


SECOND  DiriSIOK 

No.  CLXXXII.  9  July  1829- 

.  CAMPBELL  0f  BiythBWood, 
againgp      • 
-*  DIXON  of  Daldowie, 

M^MBEK  OF  Parliament. — It  is  no  ci^ection  ta  a 
purchaser  of  land  being  enroUetf  as  a  Jreehalder, 
that  the  disposition  an  which  ktw  i^^  imposed  a 
fcul  btifden  on  the  kmds  in  security  1^  the  price. 


J  jo^^,  This  wm  a  oomplaiiit  ll]rMrC«Bpbeaag•il»ttk» 
cs^pMl^  rolment  oi Mr  Dixon  m  a  fnAoUer  in  the  con^rf 
^^^*^^'  Lanark.  The  dii^^^ttUck  df  comptoiAt  was,  i^^ 
jfnift«ri/  was  no  evidenoe,  by  the  division  of  the  cumido  Tafan- 
^tfPfiMMt  tioas^  that  the  different  parcels  of  land,  n>an  wiflcji  Mr 
Dixon  daimed,  afforded  the  requisite  amount  of  valued 
rent*  The  only  questloM  irt,  i^f w  VB^  ^^  ^^^'^  ^ 
the  cause  were  matters  oiAi^  whidi  dqiended  apoa 
aiGomiMtfiSDilofthitlatils  deseial)«^in.Jt^.I)ii^ 
feftmdQt  vfdth  th»  eatriaift  i«^th«  ^ess^books. .  ^H^tk 
complainer  also  objectedj  .that  Mr  Dt^san's  titk  W 
ex  fade  limited  by  the  terms  of  his  sasine»  whidi  bote, 
that  ^  the  said  dispositicwi  .wa9  granted,  and  thesui 
^  lands  were  disponed  under^the  i^  lijsxi  and  byi^ 
'  of.  the  seirsml  «uib».  th^yrma  and  ^r  iip^ciM 
^  ameiintiBgtQgethiBRiQttheieuia.ff  |^J6^.^^^^ 
burdens  are  to  be  Ina^rtod  vti  Jdl  fHtvi^4lqK'Mit^ 
and  sasines  of  the  lands,  *  until  the  sums  are  eom- 
^  ]detdy  paid  and. discharged,  otheswi^e  the  said ds^ 
'  p08tt;ioD».  and  aU  foUowingt^thweon^^  «uUapd  wAi\ 
and: that  aorheriCtble  bond  with.a  plauae  ef  redemgtioi' 
had.  been  grmted,  m  conforinity  with  this  lesemi 
hnrdeBp^  the  seU«ff. 

The  Omrt  unanimously  repelled  the  objjMstioOf  ani 
dismissed  ;the  eomplaint; 

Afi^  Sol^Cfmi.  (H^fs)  Fars^^  ,  ^  y^i^»Mp  /iW 
Lockhart  4r  ^«;a»and  Cri&aoo^fo^  4*  n^n00<^^  ^'.^ 
Agents.        S.  Cterk 

-     • •    II.- 


.  •  .'.  »«  > 


iCfmi  ORAHAMv  W.6. 
*^*-  • "  -  agmnH 

TBteiagbt  Hmioarttble  WILLIAM  DUNDAfi^  mi4 
'  OrAfiRS,  Ate  Kee|>er,  Itepoty-Keep^^  and  Cmh 

^ 'i^^A^,  tHieasi&iied  if  a  ^dedree  ri^gukoing  interim 
^^ikkiieigion^  w^  granlif^  i«l»iin  MieMum  qf  a 

11^1831,  «ii  netfokiof  deeterMor  wl»  rated  byihe 
S^it^]^,  DefiiiCy^Keeper,  attd  CoaimiBsiMew  of  the 
Kgiitt,'  ftfid  their  Treamirer  and  ProcttMtoMMBilv 
i^Adt  John  Graham^  writer  to  the  mp^  Miapldifl^ 
ing  of  a  course  of  very  irregular  practice  bf  Yam^  m 
contravention  of  the  rules  and  bye-laws  of  the  society^ 
fliM  diMfildttog  that  those  bye^hrws  shouM  befdund 
to  be  binding  on  all  the  members  of  the  society,  and 
that  Mr  Graham  should  be  prohibited  and  discharged 
fi(9tR\taSrryfng  on  bis  professional  business  in  the  inaiK> 
ner  of  which  they  complained.  The  Lord  Ordinary 
and^First  Diyision  of  the  Court,  after  some  procedure, 
repelled  an  objection  to  the  title  of  the  pursuers  of 
this  action  ;  found  *  them,  in  this  respect,  entitled  to 
*  all  the  privileges  of  an  incorporation  ;*  and  finally 
repelled  the  defences,  and  decerned  in  terms  of  the 
fn>nclu8ions  of  the  libel ;  and  found  the  defender  liable 
in  expenses. 

Mr  Graham  took  an  appeal  from  this  judgment;  and 


iTf^         BedsaroKTSori  THB        ]ib:ia 

ft  jttir  i«B*  tlie  xAirsueM  theft  ffpi^liecl,  by  bfll  >af  taqpensieit  and 

Gr^amwT    iot^f^ictf  to  pTohibH  Mhitfroiti'  carrying-on  bia  iis»- 

i>u»daM^«-   gtUw  pTMtk^/- '  This '  iw»  nsAified.  ^  rthfi-  Owit, « 

S^^raiim  ^^'  ^^ dunnd-  that  a  bill  bf  nispension  and  intenliel  was 

mtflAife  isoifcpetMt  mdde  <if  ipoceeding,t6  ]«p^    JMb 

'  The  IcMpff.  Mid  ^  cooouissidndrv  of  the  slgtiet  then 
djfrprtied'td  the  Court  by  petition  £or  interim  exeentiei^ 
and  lor  decree  to  r^f^fsfte  interi^'  jpcUAessicki  peDfBli^ 
the  appeal.     These  were  both  granted<l^  the  OotixV 

Mr  Graham,  notwithstanding  this  decree  r^^ui^ting 
interim  postession,  persisted  in  hisirr^ular  practice ; 
aftda  petition  and  oimplaint  vtbe  imceutiingly  pre- 
Besttedvagatesthim'fiN*braachiof  intendicl^  ttpou  whi<^ 
the*  Court'  vilflicted  ta  liiDe '  of  hiA,  laod  pvonouce^  aenh 
teUce^  suspending  Min  ftonr^  Us  dffieef  fori  tw^i^ 
months.  -  They- '  nfteruourdsv  >  upon .  this  petition  tov  be 
reinitdtedy  remitted  the  reniaindier  of  hisMa|teMe-«f 
atlspMsf(»ii  at  the^end  of  tboiRventhimttuth. 
'  The  HottM  of  Ldirda  afiberwanlB  uyciMd  the  judgt- 
tnent  otf  the  Gonrt  of  SemoQ  in  flieattion  q£  docba» 
tor,  ^thout  giving  any  opima  upon  the  merita^fipgNi 
the  gronnd  that  the  keepear  and  coauntsaionen  ^  tim 
^gnet,  fto.  had  no  title  to  auein  tlieir  omnname,  foa 
the  interest  of  th^  eorp6ratioD,  suppdsing  the  BowHf 
of  Clerks  of  the  Signet  to  be  one. 

Mr  Graham  then.. raised,  the  preset  action  of  da« 
mages  against  the  keeper  and  eonmissioneiB  of  ^  the 
aignet,  in  which  he  concluded  for  reparation  and  dJ^ 
;piageSj  OQ  account  of  thj^  lo^s  which  he  had  8usta]ne4 
by  all  the  proceedinga  in  <  the  focoier  acUaa*  without 
any  allegation  that  they  had  been  taken  taaifeiea^. 
The  process  was  ren^tted  froni  the  Jury  Court  to  the 
Court  of  Session^'  ifi  order  that  the  jrelevaacy  of  hk 
grounds  of  action  inight  be  decided ;  and  th!s  qncs« 
tkn  waa  taken  to^  report,  by*  ^e.  Liird  Ordinary  m 
ca8es>  iu  which— 


!*   The  pnrsaer  jdeaded'i^Tbbth^  was  eig^titled  t9  4*-  ^i^i^isM; 
ixagear;  j$ivf»  on  acoounlrof  the  |NiUrimwiaI  loBaiEUfis-  ,,!*^^^**^ 
tog  ttoBi'  hjailk^al  «ikBpeMnm.:of  I  officie^  luMi  pffObif  nundav!  &c 
Intion  fnmi  canryiag  iOV  his  btisitiess  kui  ft  pactkuMf  ^  — ^7:  ; 
wiiy  V  see&mlfy,  od  Meount  ^of  ^tbeiinjn^  'dfxo^  to?  bw 
by  exeeution  and  diligence  which  the  defenders  iMi4 
obtediied'by  thd«  petitton  upon  .a:  decree  which  Vras 
mtkittmbeij  reT;ersed;   Lesley  p.  FiAngle^  ISthJioiy^ 
1761,  (Mor.UiJiA);  and  Chordon.i?..  Boypl  Ba«ik» 

iWiDeojiaae.       .       <    .  .        »  , 

The  4e£snder8  answered^^i^JF^iret^.N^  cUmages  oaa 
4>evdae mcMly  on  acoount  of  tbe  imtitulioa  of  jan;;»Q- 
^oii  befbire  aoimitiatdntcoaftk  whick  »  not  a  legal  ^ 
wyong'  inferriag  daroiigfe ;  Qordon  0.  Royal  Bankv 
igtfa  Dec.  16S&  Secondly,  Thie  api^Itcation  to  the 
C!ourt  to  award  interim  execution^  and  td  regulate  in* 
terim  possession,  after  judgment  pronounced  upon 
the  merits^  was  a  competent  aiiid  regular  $tep»  autibo* 
laiied  bgr  statute,  smd  cannot»  ihenfo^e^  raise  any  daim 
#0r  damages*  Idudy,  The  fine  and  t  su^ension  firwi 
office  was  a  penaltgr  infiictad  ^  the  Coortittpon  thf 
fmrgner  on  aooowit  sf  his  breach  af  intet diet,  and  was 
nv^ll  matted  by  him,  whatever  might  be  the  fe^  of 
the  decree  hi  the  action  of  declarator ;  Diek  v.  The 
Fleshers  of  Stirling  * 


-'^^Inili&ca^e  of  IMck  v.  The  Flesben  Y>f  Sthrfing;  ibe  Incoipenaioii 
«C:ihftiiFie^aar  of  StiiUng  preaented  m  upplioatWa  tp^the  magUtiut^ 
l^^i^^  ^  ^luifreeniaiiv  complaining  of  an  alleged  violation  of  their  privi. 
lej^anii  applying  for  an  interdict  '^he  magfstratea,  in  thh  sunnrtaT^ 
^JMM^^g,  gfimteii  an  iiitcwdict?  #hldil  «M  tktelaA  TbteotpniM 
t^^ifPI|kpH4ff9#  of  bfnich  of  i^terdiity  whkh  waa  admitted^  and  ihe.xqa- 
gii^t^  granted  warrant  of  imprisonment  till  caution  should  be  found  to 
Sb^  the  Iriterdict.  The  party  then  presented  <r  ^81  of  nisjieiMeMi  hhd  llbi. 
flltibii,''wbidl  waa  plased^'and  dft  LoM ■  Ordnaxj aftMwbrd* tutpoadel 
t^  ]fittera^ipipikiter,  and  fpun^^  the  coroplainer  entitled  to  his  expenses, 
<  und^  deduction  of  tl^  expenses  arinng  fVom  the  breach  of  in^rdi^i 
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•  WjMW      j^fie  Court  thov^t  that  tbb  caii»  cwght  not  to  be 

Grabarn  «.     deqid(Q4  wit)u>H(; .  tal^iiig  'the ,  opfa^oii  pC  t|hi^  otb^  )^ 

Dundtt^c,   viaionbetoe..whktttofpweiii^^ 

a^p^NOim.  tion  had  taken  place.    They,  therefore^  direet^^tp 

ease»'for  the  portiM  attd  Moonl^to  be  Uid  befose^the 

crChtef  jriitfges  for  Ch^ir  opiftimttB  ffi  writing,  ^ '  wbelh* 

*  the  pursuer*s  conclusions  for  damagi^  on  thegiimftdB 

*  partiailarly  stated  in  his  revised  case,  (»*  othcrvHse* 
'  are  relevant,  due  regard  being  bad  to  the  terms  (rf 

*  the  summons  and  defences  and  th^  pleas  in.  I^w  qf 
'  the  partias*  1^  contaiDfid  in  the  reoord  ?V 

The  following  opinions  were  returned:   *>  ..*  ^    -.  •  .t 

Ite  sunUDoas  ^xmeludae  far  LiSOOO  .dama^H^  Mb  aoMM^  # 
certain  proceedings  iastitttled  againsl  tlie  fNUSMT  GtBhapn  ftr 
an  alleged  breach  of  the  v^^ulatieas  of  the  Sooietj^  eC  WiiMP 
to  the  Signet. 

In  this  sannnoas  he  nannteti  all  the  prDoeedln^agtiiMkltiiBy 
bath  the piiftfte ones,  intra  famUiam^  ^i3»'6im€^y.*wmHil^ 
juAeial  oaei  beftre  the  C^ftat^mi  he  ftpvidr  hk  r^Wi^rf 
dama^tathmiallwithdutFdisliBCliiin^  y.-.i 

Bnt  iQ  hk  OM^  pagn  ft  bb4  9^  he  etotfft  ikat  hi^  i«^ 
claim  damages^ 
Imoi  FortfiepfoeeedittgBiikiheSodetfy. 
2do^  Nor  for  the  declarator,  .      ^  , 

8HOf  Nor  for  the  bill  of  sospension  and  inter£dt»  ' 
Bat  th»t  he  fotudl  his  dahn  on  the  8nbie<inBDt;  pMeeed^^ 
Ther^ofs  it  is  nedeBsaiy  to  aseertaitt  eooaclif  irhat  ^ikm 
ares  as  set  forth  bjr  htaisetf  J  .  .         .       - 

Imo,  The  petttiett  of  lOtti  Pabnuuy  lfi34,  pttyiag  ib^ 
Coort  to  ragidaite  iatetiai^ 


ship  fbund  the  compliiner  liable  t6  the  chii^^en ;  «tid  ^ed  the  foUowte 
aofa»t^«  InxogKi^  tb  th€<%«eiUjh^^f 'Metdkt,  tbd  conqiUlaftr  ^>9a4fm 

*  wrong  in  Tiolating  the  interdict  whilaii^-«ftfip<l4(ga^i9t  kimf    Haii*ti«- 
f  tion.ta  fii«pepi4  ^^  Hftiw^ci^t^^i^ieg^fn^  th^pipce^din^  (ipanct  ha 

*  tliere  teem  to  from  severe,;  but  there  aeetns  nothing  vhich  can  be  Idl 

<  to  operate  igainst  him  under  that  proceeding,  except  the  11ndii%lbr  el- 

<  penflea.*    1*11^  Court  adhered. '  j   i' 
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^'\$doj  The  bteri6cutor  thereon  of  9ti  Maifdi,  prott^ting  ^i^y  U»*- 
mik  fttnn  certain  acts,  and  awardkg  ittteriiii  execatidn  as  to    ^  ^  ^ 
ifitoetuMS  ]^eiidkglh0. appeal  lisr  had  tideta  to  the  House  ofDundas^^.' 

'»i\Bit^  fSke  ^taldiig  ottt,  <Kligi»oe  ^i^urt  hm  on  tUa  iate^m     ^p^^*^ 
4Bdiw  rberalgr  ba a^tas.tbat  hci.was'  pifiiip^ed  ^.%  to  .H^ 

r,^?^^  For  the  petition  and  complaint  for  breach  of  interdict^ 
4|4^tilie  interlocutor  of  the  Court  thereon^  of  9th  July,  sus^ 
Jien^ghim  for  one  y^ear,  against  which  he  was  reponed  on 
lOth  February,  on  his  own  humble  petition. 

We  are  dearly  of  li^iifion,  that '  his  *actioit  and  cohdusion 
for  damages  on  those  grounds  are  irrdevant,  and  ought  not  to 
besenttoajOil^.    :.  "  .:! 

<^(^kM  iuiliiinMlf  adimte  (what  indeed  it  wm  unpossBik'ta 
mfiM%  tktt^ AdTB  is  not.  aay  rdevsMj  in  th^institttiitiglhe 
^AedtaMlw  and  Mk  o£  suspaoaoa  and  -intardiot)  w«.  think  tl»t 
Hi  mfd^tba  hnaahiomWlAAi  he  reals ;  for  he  does  not  ptietamd 
^biCi  tKe9»  iiraS'  any  lun&kueflB  in  the  jvooaadiagsf  foUoiring 
upon  these. 

ff^^&miM^^dmVfnlum  to  the  Signet  w^fe  entitled  to  raise  a 
^tMlfatorCor  Bsoatflaiiiljq^  what  they^oaneeiired  tohe  theirijust 
^vi^«ight8,atta|qf»earft  to  us  manifestly  to  foUow  aai«  noeeaiar^ 
GCMiaequence,  that  they  wore  entitled  to-jdemaad  aad  obtaini^if 
^Ih^eMild^'by  iii»lMnJeedure>  dev  in  tennaof  tik^tdadani* 
tor. 

And  if  they  haye  a  right  to  obtain  daof«e»  they  ininit  lalso 
be  entitled  to  enforce  that 'decrea<by, the  forais  andti^jnecHlarials 
allowed  by  i««r. 

^jPbr^ts^aaf 'that  a  man  baa  a  ri^t  to  raise  an  action  loci  de* 
^MlngNi^  Tights  for*  rcoweinBg  a  subject,  ^ot  tfust  ha.qamiot 
avml  himself  of  that  right,  when  dedacc4^  vnicoDer  tha  Mb* 
JdM  ftsiwUih  he<4s  fooad^^^totltledv  wil^oiil^bts^g  Jjtd>le  >ia. da- 
mages, doesappear  to  us  to^ be-aft el^8oliite.aole«aini.r 

NoWf^in^ei^orcinga  .decree,,  a  pursuer  may  dther  proceed  to 
49p^<^<4i  before  appeal  to  the  |lo^^  of  Lords,  at  ao«un9n 
hw9  ov  after  aiqpeal  under  the»  hite  statiite,'  aliowaag  interim 
sa^mftMn  pMdkig  atf  appeaL  •^ 

J'ta"^ SM  ctae,  Ifttpposeapiirstier  had  proceeded  to  erecui- 
wm  tihe  pc^rsoii  br.'e^te  of  the  defender,  and  tfaat 

ihemifter,  on  appeij,  the  judgment  pLth^  court  is  ^rerersad,  it 
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ft  juljT  iBfd.  i^fl^er  was  heaid^oiCi  thaii  the  AaAnAtr*  bMdMXulitalMi.vv 
Q^J^^^  .^wtUWUto  daiip  daiiiages Jkom:  tbevi)|(D9ier«  for Jiii7int>4«iB 
DuadAA,  k€.    diligence  on  his  deovee^  wbat-.tbe  <9^-<'C>th^  seT^ppni  waft^ 

'^  Bot  ncnr,  miAec  iba  late  staftute,  .iibe.iEig^  .oCii^^piiiviiaprLla 

pcqoeedtn  ciraaiiliQn»{iei)di]i^aQaH;efJ«^  iaaa  1^^ 
before  appeal  at  common  law,  with  tUe  dif&geart<^  that:}}^ 
Y^t.doee  not  depend  on  his  own  will,  bnt  can  be  axaiMid 
only  id  Tiitue  of  a  new  decjree  of.  tfaii  Court^.  whichihaa.  a*  dip- 
cretioaary  power  to  grant  or  refuse  it,  oHeause  8bowB,.iuMlJiP- 
cording  to  tbe  nature  of  the  case. 

In  this  caae^  Graham  did  attempt-  t9  ahow  Wfm  w}ffij^ 
imm  execution  ahonld  not  be  granted,  bat  iiiled  »  ai4»  :tbf9E^ 
fore,  the  granting  of  interim  execution  most  ha.i>4d  .l«f  ka^a 
proceeding  in  the  exerciae  of  the  aounid.  discretionof  ^Cooii. 

Besides,  when  the  appeal  was  heard^  we  apprdiC94  Aft  As 
porsuar  should  have  stated  to  tbe  House  of  Xxwds  thafc.ialsriii 
posisssiiMi  and  execution  had  been  awarded,  and  haw  spsapd 
that OMst  honourable  House^  if  it  rereiaed  on  tbe^mam^ 
to  find  what  should  be  the  consequence  as  to  wpoiiii^,  j 
the  accessary  one^  • .    .  - 

Many  simihar  cases  may  occUr«  Sttppos6^  a  candidato  at,  sb 
election  for  a  MenAer  of  Parliament  is  unsuccessfiil  in  n£^ 
eoiitese,  but  on  petition,  at  the  distance  of  months,  k  Afd^tfA 
toha  duly  elected.  In  the  meantime,  howeyar^  Jb^  Jkpfbsca 
imprisoned  for  debt — ^it  is  clear  that  this  could  not  be  4^  gcoaad 
for  an  action  of  damages. 

In  all  these  proceedings,  too,  we  do  not  pei'celve.that  lOiUtf 
is  alleged,  or  that  there  was  any  irregularity  .in  the  stqisfoif 
diligence,  or  that  the  sode^y  had  not  probable  -cause  far  ^ 
action  they  raised,  and  the  steps  they  took,  to  aacentain^aa^ 
enforce  their  rights^  as  found  fay  the  judgment  of  tUa  Court. 
.  The  only  other  ground  is  the  petition  and  complaiail  i9f 
breach  of  interdict ;  but  it  appears  to  us  that  this  is  tfaci  BsaH 
untenable  and  irrelevant  ground  of  alL 

Whether  the  Court  did  right  or  wreng  in  grantfa^  Ike  in- 
terdict, he  was  bound  to  obey  the  order  c^  the  Cpiprt».in  the 
meantime,  and  was  guilty  of  a  contempt  of  Ccwt  in  not  daiqg 
so.  Besides,  he  not  cnly  never  appealed  i^punst  thw  judgiamt, 
but,  in  his  petition  to  be  reponed,.  he  expdrcady.  adanttad  the 
Justice  of  it;^    This  point  was  well  considered  and  settled  in 
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the  cMWoflMckg.  thcFieaiiawof  GlMgB'y,inyh^^ 
"(le<€$«to'gaffe^M)dvtii9  i^ahM^'tftA- otlmi^^ 

^MnilMil  t0*diftittcig(s  dvatfcmtnt  o^th^pfbceeaiiigs'liig£oBt  nm 

-^  A^^'Bi^ef;  Mr,  ^,<Air*1lie  actbii  rsisftt'inihe  Coorlr  of 
-VeMeBf  iMa'^  A2;^i^  bang  >f>liged  to  tetire  to  Hie  Alf^f  to 

avoid  payment  of  the  expenses';  nor»  '4f&;  fer'  ftie  cemjd^t 
*<|g|^  Mto  for  ^  f^rettDh*  of  iittetdice ;  Vat  I  oonnier  that 
'^i^X^lieinis^erftiliieNl  to  thdeirimty  of  hiBp^triinoifial  lote  ly 
«tfMlfH>li)M<lott'  toiftany  au  hMlmmeig'm  kb  vmsl  wvjr  dnf- 
•*^tlibJle|>eiidencei[>fthfr appeal.  *  -       '        '        ^  -  . 

»«^^lfi^<}¥Miam'liitd  been  in  the  pmetioe  of  signidg  leltenf'pre^ 
^fmigVf'fnt(^!ifi&ii^9  of  iht  Mv,  and  wtitten  by'th^  oriitfir 
^VHMA,  N^  unef^  n^her  ^erka  iior  apprenfices  to  Mr  OrAiam  i 
-Mi^^ftHdingtikigmieh' letters,  he  had  been  hi  the' haUf  of 
^iNMi^ilgt'ftA  ledB  than  those  dmrgeable  by  the  regttlatioiis'of 

Ihe  Society  of  Clerks  to  the  Sigaei  Of  this  conduct,  as  een- 
Ihdhf  ik^Hhtibfihi^  of  the  Society,  its  ^tocurator-tiaeiii  com-' 
^ffiiked  to  the**  Knepet  aiM'  GomuBssiMien, .  who  fined  IJbr 
^^SMham'in  a  stim  of  L.6 ;  with  certification,  lliat,  if  he  p@l^' 
iMiyrak  ttie  fHWtice  conipliattetl  of,  l3ie}r  irooHdepirre  hosfof 
•W^^Boe.-  ••'•  • 

>  The  Eeepei^  and  Comratasioners,  and  Pibctlrator-fis^al;  'netf 
^¥tfkA  if  Declarator  in  thi^  Court,  for  having  it  found  and  de-' 
^OiHAi  mAftiie  regulations  of  the  Society  wef^  pro^  and 
lA^S^;  fhtt'lifr  CrrahanH,  as  a  member  of  it,  was  bound  to  give 
^M^A%'3fl  Ihefeto  rtfaat  the  sentence  of  the  See|)er  attd  €onlM 

wSSti^^r&i  Inflitftlng  a  ibe  of  h.Sonhhkn  t<^as  legul  and  retn 
^MnlM^,  tkhd  ttelt  he  bi^lit  to  be  decteeA  to  |)ay  Ae  sanie  to 
^BW^TifettftJer'rftlie  Society;  ft*  behoof  of  the  Poorrthatj  ff 

he  continued  to  persist 'in  the  practices 'complaiiied  cf^'ikef 

AoiDAd  be^iHJHea^  to  deprive  tiifti'of  his  (Elfloe ;  and,  iasllfVthe 
inU^bOflduddd'for  teiq^dtisks  of  ptboterf/     -*  ' 

%^Mt&thmi)p^^  ^er'adfii^  ii^ 

4ifiitiMMis;  'deCi(«rtteA^a6i¥MMa^  of  the  iOntshnoitt 

M%te'ffiii9l)'^aftd'il'9^lbrA<ld'^     It^'^pbr^ters  iSkfvxfkA^^  ^Mu 

■•  f.'  '^^  '•.'  ;•••'   •       '■"'^•i'''  '"  '■  '    •     '-  ♦'•  '^"•' 


fUparaUml 
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^^y|y  appeirs  to  be  quite  lu4icn>iis,  and  leoeiTeB  no  countenttioe 
OnlarnvT*  ^w"i^*^?0pfcileil ^l.oi«Crt!ijgl*Sfry tAaT[)lkces it  on  flw  only 
DimdaA,  &c  giouidtMrirtlidiP  i<MJMnlM  jd^tfriUf  tnaiht^eff,  VisL  a  dsm 
of  n^clvatiair ftir*ii0lcial  lO0^ iftcfta#eA  incotialMpieitee of  tiie actB 
0fttlie)delnd««;  Thiiil(«iE(  MPtldtfyltlief»ait  ofthe  cgtoe  irl&ii 
qppaainA'tnttf  le  dtiM-iBe-fl^ribti»  cMfifideiintion.      Bat  i^nk 

which  we  must  keep  in  view,  before  we  eofdA  sustain  eren 
tbb  ohim  »  nievtt&t^lf  4e  were  nowhi  otnr  power  to  do  do  so. 
li^'  I  wobld^dl  yoioi  Ijord^ips  attention  to  the  terms  of  tfie 
judgment  of  4he  Fii«t  IKrisi^il;  awai^din^  interim  ezeciitioii 
pevdingf  appeal  of  thifi  judgment,  and  th»«by<f1figiBalSng  interim 
fSfm0BtiMi'Uf9hih»4ifft^^  in  this  acfion. 

By  this  iMeritoeitler^  as  qeMeiin  dnl'caEse  fi^ tti^  defrnders 
(f^l98)  *'  Th^lMH  Ald^'th^  4t-m'the  todo&MM  right*  and 

<  duty  of  iUae€iQS^4b  mf^^o%Ati3Mo&^^ 
i  of  ei^ery  inckat^  of  ^lie  CoU^  ct  Justieev  in  ibe  exercise  of 
\  Hmr  r^8p4etive  limctitttBr  tmder  "ftem,  aM  \o  restiraSn  and 
^  oorrect  any  malveysations  which  they  may  I^Bcover,' by  any 

<  iiidiirld«9d,  eilher^dirM^ly  hrongfat  bef<m  them  by  {Md&m 
f  aqd  eomplaintf'or  inddentUly 'diBCovered  in  tii^  course  of  a 

<  preoead  pending  b^nef-tiheiki ;  Fidd  tiiat  the  superintendbg 

<  poweps  of  the  Court,  oannol- be  eusp^ided  or  impedM  l^^ap- 
«  peid  to  theHoOae  of  Ldlde  9g9iiM  th^  judgoMft*  of  the  Gout 

<  in  such  principal  prece89\*  Thcrci[>re,^  &c. 
.•  Your  Lordahips  will -obaerre  fheae  ^grounds  on  whitdh  the 
decree  regulating  tJlo  interim  poasedsion  is  granted,  and  in  eo 
hr  as  the  order  and  dcfiveranoe  then  *prbnoancei  emanated 
from  the  Gofurt  in  >  the  teei^dse  cf  its  superinteifiding  power 
over  the  pfooeedbga  of 'the  iuembers  of  the  CoU^e  of  JFiisfice; 
!'  am  quit^  cl^i^  that  116  dhiAi  df  damages  is  cmnpelefit,  aliy 
more tht£n fo#  -the cdnse^utaces Of Hhe bretu^of  interdietv  %^ 
wUch  the  xMuMcr  aUo  makeir  «k  claim.' '  The  only  ^gmund, 
tiierefore,  tipdn'wfaidi any  ^^Biit  of datti^could  possibly  lie 
agidnst  tiie  defenders  in  re^pect^df  iMs  jud^mc^t,  would  be,  in 
oondequence  of  what  was'  gtanfted  {Htojkriy  upon  their  appSca- 
tion«  aa  itapp^iv  iU'the^last  daiAe^-iite  jifdgtaent,  ttelhesB 
Wbrds,  ^  tnA,  bxriktlty  ^gi^ant^atralrt^'ftriidmedikte  eareeutiiai 
5  at  ^e  iifisti^ee  of  the  CifeatStt^  oF^e  abiti(H:y,  ao  ^Hxp  co- 
5  force  payment  of  tite  smh  of  L^  ker&ig;  behig  ftie  imonat 
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^..il||9  9ZBeq0e|^^4&».    Noy,i if. thy mmmatJ ^^*^'^^'fa*<*^^G^I!^ 

jnWfti«Uaiir,  of  QQj^l9^,.  upwibemveiiBal.of  tba'di^^ 

gpurt,  eren  lUdioiigk  na  caplaQa  ffwjsflpayio^  R^paroHom 

t^iTQs.pflJ^feidieGisfie.    ..  .    .        «'   ,         u.      ... 

..Tili^qiiartioitia,  tbeeifcva,  tku^nufoir^d/fliierel^ito.iheal* 
leged  patrimomal  loss  ariaing  from  tb4  pumifc  being  4ef riml 
of.1ihe  .jq^a^l^iif  vbiohrlMi  waseogagod  during:. the  dtpon* 

d/9iu«,ofjthftA{ip«aL' t 

.f./f^ow,  4ml^  partaf  die  caae^^ireMwt: attend, .iieooiul^^^ 
tf^,.t|i/^  termf  q|  th^  statute  wluoh  autheinHies  thia  C^^ort  ta 
W^{^7Q^V4»Wf.  m4  ^.  )^«v4litf  1iit«iii  l»qBCcflfa¥l  paiding  an 
y[iyfj4i  ,apd  ]a«uti«ul9ucl^^  the  18th  mc^ 

iipxif  which  is  founded  on  by  the  defenders  i9  tibeir  ease,  and 
eiirhich  is  well  worthy  of  conaideratioiL  It  is  thus  provided, 
^  ,^t  when,  tha  appeal,»  touching  the  judgment  or  decree-  ap« 
^jp^€yl  £t))n,.:9haU.be  hear4»  ^  •^baU  be  oaippeitent  for  the 
^  Houw  qC  Lordalo  mahaisacb  aa  ordepy.bf.giyitig  euoh  judg'^ 
^.jaanfr  jrespecting  all  matteis  whatsoevesr,;  which  shall  have 
* .  been  dpq^br  w  hare  taken  place,  inpuraaancacf,  or  in  cen« 
f ,  /fc^gii^^  of  meh  r^gul^rfa^w.aa.mvi^e  aa  to  intenm  possewQn, 
*  execution,  and  payment  of  expenses  iht  costs,,  as  the  justice 
f  .of.th^Gase^haU  appear  to  the  said  House  of  I^rdstore- 
<  quiifu^  No^,  the  question  is  bidfffft  ^j  the  defendera, 
why  did  not  Mr  Graham  apply  for  such  order  firom  the  House 
of  Xi(f4si  when  ih^ir  judgment  was  pronounced  ^.^vould  have 
reserved  or  left  this  claim  to  the  cogiuzance  of  the  Court  be- 
iow,  cur.elae.gat  from  the  House  a(  Loi^.Buch  judgment  aa 
I9:fni]d,hav»  snstuned  it  immediately  ?  We  sea,  hWever^  that 
1^  did  not  t»he  either  of  these  steps,^  which  are  evidently  point* 
1(4  ont  by  the  statnteas.  the  proper  xemediea  JK&  all  daims  of 
^ftmageff  or  loss  arising  from  the  orders  of  this  Court  rc|gulat« 

ipgiiitBiaiPiPcwWF*^P««*^  '    /    -v/r     *: 

,,  .Jjl^velBe  axteihe  prij^cipjl.da^ciiltifa.iriij^      ^j  ^inpi, 

irc4f^,  obstTiipt  the  claim.  <{f ,  th^  pni^f^^  Hi  ^  Bc^jif  ey^  for 

reparfition'of  his  pa,trimoni^  Uwp  on  the  footing  on  which  it 

ia.placiid  by  Lord  Cringletiis.    As  to  any  claim  of  damages^ 


nu       Dummm  ti»  fu$'^-'    vna^im^ 


DubAu.        •  \£tKtk Oh^htt,. ujkam aft #»i»wwu<fWwi.  •  'I  mlt^^t^- 

-^  BaiD&ooiidi0MMi  as  tlB.Buriaiiir.jof  the  iXMualtoi  JvdeeBu  \  I 
^  not  ^lisk  it  Baofipif;  tac^y^y^^ 
becauae,  even  if  I  had  altered  my  view,  it  opuild  Bave^nade  no 


di&reiioe  on  tbQjudmaiit,  wl)idi  wb  imst  pmaranoai  in  < 

ftenitjr  Vhb tiidr <^d^'  -   '        •  ^  ■        •  •  ^  •-•'  ^ '    '"    ' 

Zord  Cntts'Mie  lud  n^Aiiif  t^ 

JD^rd  P«M%  d^itlfMa^jMdl^  4^ 
gliip.toiiaaitf  flTiiiiMp^Mlapj   :»/■  -tod  "^  >  i.^  ':w  -;  i.-^  ^^^ 

misafod the activiitf. '        -    /;  :".    ^ 

lA>id  Qidinary^  Jtfeicfteatflfe.  Act.  Fomdh  et  ^^ofi^M^ 


SECOND  PJFIISION/ 

Ifp.  cwppov. . »,/%jim. 


'u^mY;¥Amimi,' 


J t  •» 


'  ''*ii$uegueni  to^  aimva'6x3^^  ^ 

I  -It'"')  ••■■<••        ■-      -  •'  .  .■..,.■,  '  ' 

Miss  Macqu££K's  father  died  oiJi. f^e.7ih  Xfi^mbfir 

her,  as  hdr  of  line  of  her  father^iidilMd'flie  iMt,  mif 
executed  on  the  26th  November  1827« 

0«tftihg^>lMttPigibhcSUU^  AftUBdtlr  >JB«ramlwr; 

and  executed  on  the  8d  Decembtt  1887^^'^ 

On  the  respective  dates  of  the  latter  charge  and  essii 
^l^n^'a^in^  upott 

botheh«ni^  ^as  r#|^ai)dweQ^^ 
a^Ubuit  Bliss  Mao^ueen,  citing  her  to  appear  on  thd 
4th  January  1828.  The  date  of  the  execution  of  the 
summons  waa  thus  aaMttftl-days  within  the  annus 
ddSperantU,  and  the  day  of  compearance  after  that 
period,  but  before  the  elapse  of  the  inducuB  of  the 
second  chargfe/   •    > ' »      .     ^  /    ^  ^  -* 

The  chief  defence  was,  that  the  ddender  neither  re* 
pr^ft^,  iiMritfbs  lawfully  charged  tb'dliti^l^ir  to  her 
firthtf  and  grandfiither  when  this  summons  was  rms« 
«d  and  execui^,M]l  r(«s^  did 

Hot  precede  the  summoM^^^i^^^o  &r  as  she  is  called  as 
representing  Iftfr^^hifidf^  ;  M;  ^iie^MUy,  that  both 
fhe  charges  and  the  summons  w«re  executed  within 

and  mte  \^*  Bx^'^^^mx,  ihs\S&a^  m  not 
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OJuljrl829,. 

Haciiitotb  o* 
liacqueett* 

ffgir  Apptu 
rent, 

Jndmdmkgam 
ks. 


*  precede  the  summons,'  in  sb'  far  as  the  defender  is 
•called  as  Feprcsenting  her  grandfather,  in  respect  of 

<  the  practice  authorizing  the  general  charge  and  the 
'aummoiis  founded  tbejieon  to  foe  executed  simtdet 

*  $fmd;  repeld,  also  the  plea,  that  hoth  the  chargea 
'  and  the  summons  were  executed  within  the*  nxitw 

<  deliberandi^  in  respect  that,  although  the  summons 

*  was  executed  within  the  annu9  deliberandi^  it '  was 

*  not  called  in  Court  till  24th  January,  which  is  eVen 
^  more  than  for£y  days  sub^qiient  to  the  expiry  of 
*'  the  annus  deliher^andi ;  repels  also  the  plea,  that  the 

*  conclusions  of  the  summons  against  the  defender  is 
^  top  vague  and  general  to  entitle  the '  ponsuer  to  caU 
^  »poii  the  d^fendw  eiAar  to  enter  or  retioimoe*;  azidl 

*  in  respect  that  the  defender  declares  that' Ae  Isaot 

*  to  acquiesce  in  this  interlocutor,  finds  expenses  doe/ 
&c. 

MWe.«^<  The  papties  have  pleaded  tfie'fnA  pMKtnkayy  ^e- 
f  fence  00  anxioudy,  that  the  Lard.  Ordinary  wiU  state,  bar^as 
f  briefly  ^s  possible,  the  grounds  of  his  judgment 

'  \^^  AlthoHg^,  |io  doubW.tliQ/dl^)^  pf  the  gffiepiJl.diafe 
^  muBt  have  expired  biafore  it  w^  competent  ^  rai^  a  sunk- 
^  ofoas  agaipst  a  defender,  as  charged  to  enter,  and  althoud^ 

*  the  same  style  is  still  usedy  practice  seems  to  have  long  saac- 

*  tioned  the  service  of  the  charge  and  summons  simut  et'semel ; 
«  ffafiic.  iii.  3, 118 ;  Big^,  l^ti  JTine  1702  (Mar.  3775); 
^  BalHie,  29th  July  171O  fM&i'.  (5879) ;  B^tye^i^,  it.  4561 

«  9d;  The  heiMippareat  kavii^  the  pri^riIe^.o£>  the  oimw 

*  deUbmm^ij  toiidkai^'^  toeaterjiatt  after .itk\6K» 
f  p«ed. .  %IM  wafi  «inpofr»t«il  ea^  ao4,^  fiWe^  WVh  eaJKtioifl 

<  wilhin  the  year,  p^vided  P9  smafioofl.ifiifl  ^aiqed,  97  acti^ 
'  intepted,  till  after  ^xplrv  of  the  qf^us  4flib€r^Hdi ;  F^usjdt, 
«  17di  Nov.  1609 ;  Act  of  Sederunt^  iSth  Jan.  I6ia 

^  The  next  step,  was  also  to  raise  and  execute  the  summon^ 
f  within  the  year,  provided  the  day  of  compearance  was 
f  beyond  it;  Simft'.  iii';  5,  112;'l,ockhart,  ^Ist  December 
!  I7Q8  (Mar.eafJS);  Baillie,  2ptb  Jnly  J7IO  (Mor.WtS^j 
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*  Lady  JRatfea>  10^  Dec.  1^34^  £&««r.  No.  l^^H^ir  Aj>.  »  J«lj  i««n 

*  parent,  and  Notes.  *  -^^  1  ^ 

*  Further,  it  seems  not  to  be  necessary,  in  an  6rainary  action  Mae^ueen. 

*  for  dcM,  that  the  mducue  of  lihe  summons  should'be  exelii-  ■ 

*  fltre  of  the  days  df  the  charge.    They  may  be  eoiiM;id«tit  br  ^  ^^'^ 

^  wa  together ;  Erdtl  ii.  12;  15 ;  M*Cunoch,  19th  Jue  168^  T^dMm  kga, 
^  fJlitm'216B).  (Tfaorepbttfif  AiScaaeiBYeryiBstaic^e,  asp^^^etfti, 
'  to  thehistoryef  the  general  cbai^;  eeealso  Law  Travtiiy' 

*  p,.4P0) ;  Swdair,  301th  Nov.  17O8  (Mot.  686g). 

*  J^  t%|fr^^  case)  tlie  eharg?  mi  summons  are  both eze-. 
*'  cuted  on  3d  December  1827*     The  anntca  deliberandi  did 
^  not  expire  till  7th  December  1827*      The  forty  days  of 

*  the  charge  expired  on  12th  January  1828.     The  day  of 

*  compearance  in  the  sumraions  is  the  4th  January  1828;  but' 
<  iiis  noft  called^tm  the  24th  January  1828,  nor  insisted  in  till 

*  0th' F^braftry  1829^  and  so  action  has  not  been  itatented 

*  against  the  hw  within  the  year,  nor  even  within  tiie  days  of 
^  fheohairge.? 

The  40&Qder  vedaimed;  and  the  Court  orderad' 
caae^ 

Fteaded  by  the  -defdnder.— >I.  It  Is  not  competent 
t6'  exe<hite  a  summons  against  an  heir  for  his  andes- 
toi's  debt  within  the  annus  deliberandi  i  Stat  1540, 
e.  106';  Spottig,  p.  135  and  137;  Acts  of  Sed.  18th 
JaB.^l6l»  {Sir  I.  CampbeW*  CoHj  33d  Nov.  1711, 
§5i  MaeiM,  Oft«.p.l45:  Stair,  iii.  5,  ^;  Erji. 
^rime. ii.  1^  5 ;  iii.  8»  26 ;  Intt  ii.  IS,  15i  BaWt 
JSlj^rM  MUt;Ti.  99,  4^6;  Jkrid.  %fe#,  l«t«dit. 
iMSl ! »»;  «|i  «dit  m.  55^  361  880 ;  Fansf  de  v.  Adam^ 
son,  17th  Nor.  1609,  i'W.  Diet.  (Mwr.  «B68) ;  Mae. 
CuUoch  v.  MarshaU,  19th  June  1638,  Fal.  Bid, 
(3£or.  6870);  BaiUie  t).  .Brown,  29th  July  170, 
Forbes,  (Mor.  6879) ;  Stewart  v.  Anderson,  26tli 
Feb.  1749,  ^iV»»  (M9r.  6881) ;  Ferguson,  v^  Mac* 
eaobui,  llth  March  1839. 
.  II.  The  inducia  of  a  summpns  on  a  genera^  ckarge 


ISkdntoA  V.  'Bbove  t&e  dttys  of  di«  ehe^ ;  «t  l«ttt'1lie  ^AJfilDJIlir' 
M«cqueen.  ougU  io  Bave  the  advanCagt  of  MM  dtAuil^  Xltah* 
V^a^a.  x«ekoiie(l  before  ttte  snnitafons  Is  «aBedv  -  AMOt^ftHg. 
^J^iy^  t(^  tUsroiefW  the  days  t)f  the  efaa»gei»:  tile  ddEMter' 
f^-  :to  enter  heir  to  her  pmudMbat  'ei^lml  <Mr  lfti#iiatlM 

'*'^        Jaimdty  lflSl8«  the  «MifiM)A«i  of  •diA'-MianioM^^^ 

the  8th  of  Febnuuy;  whereas  tU6^^'4^  dtiMjpeak' 
aMe  hi'fhesttiiittiietta  is«ie  iCh^'ofiiJ^AUi^^MkAlit 
was  called  in  Oocirt  ck  tlie  Mlh  4fly  «JP'thii-  HMMK 
Aonth",  J^iiil:  ifi.  0,  l4S;  J?e«»rAil^  i?Wm>^A«- 
c«w,'li.  456 ;  Act  of  S^dsranl,  18th  Fet».  1781.  '  ^'  '^  > 
«  lit.  At  alleventoi'itisinoomp^iMWgivefrsittitioti^ 
•II  the  sim^dns  whUah  Ms-wkhiii^  the  flulHiJi^  <«i 
ibe-duii^,-'     ■  •  '  ;-'  — i-'- 

.     .         .  ,   ;>va;Y.\, 

Pletukdhf  the  pfiinuM'.<-4.  'As  imda  geriti^4hte|^ 
need  not  precede  the  simunons  founded  niiftnlf  iTtt^i 
^  «.  WiiUace^i  ITHi  S\Ay  iWt,  t^nrnk  fJ^Sm  9M)  > 
»u»k.  m.S,  IM;  JiirM.i9l^,iiiv^MP  jr^AM»i4^ 
Pmwtf  :^ae0tdi'\L  «<■  b<P<<hb  ^ftidM»<«0i4heM 
1i»^  ina^r^  be  einiieSiettC ;  SPGiffloidi  *tv  llahlMI^xl^^i 
Jlme  10a6>  i'M  iXe/l  r^l^sr.  S168)';  >8i&«lBii»'  «i8liU 
aan,  Sflth  Nor.  IT«9  Yifsr.  euf) )  OMj^ii^  »spf^ 
fWdt^irea  o.  X^jfedkiita  of  6kelbo»  ^  Jn^  17«| 
CJUbr.  991)  \  BNk,  1L 12/ 19^  HilNlMo^Sflet^itlci 
Cb^ge.'     '  i      •-     ..'.•;     :.'  .      ('.»   o^'iurAiifi 

;  ill.  It  is  eomp^tent  to  MtbmtA-mtotteOi  IJiMMl 
ihaige  and  BOnnndnviiUtsAU  ^gfJChiH^tkM^IMtiM'iMiln 
mUtUi  ilotfitit,  if  the<MJftfd;tr^<beti'ila^tt^ittifi^ii^ 
the  termination  of  the  ytut^thiHiSlStilkmi^  beitiMli 
insisted  in-;  Fausyde  v.  Adamson,  17th  Nov. .1609» 
J!W.  ]Xe$.  (]lfyr,-m^)t  IRASrtifr  W  IiBlidof'  Sfiyr» 
i9tif  F«b. '  1611  fUfbt.  "Wl^ i-^e^'^  «^  'PittMaMii 
mSk  Jime  1607,  <MiiKr>  /JTcr.  nnH  lieiA^mf^t^ 


';W)Nm«  y«ir  sod  ^  wtptjre'.Hthe  pwmnng i>f  rWbi»b,jr^|^j^ 
«li«fIiMhMa>b$r.^|p9q«ai|;  ]V9etace«  ia  i^j  wUil«  ibe^ 
IHtiMtiiMigr  bo^Nmili  iti^aiMotNcdiiqMleiilil^  be.ipfdntM 

i' Uhi Mmm  if- iPi^  dtfjqof:  torapanrfuiw i|i 'iHe^nook 
MMM  if  ifithm.  liie  7Mr,  «I9  ^e  ^qjor  tof  .<tlie  icboqga^ 

of  the  'ttmpam  t8)',1ibB  il«pBe  0f  t}ie  prlio^gad  po* 

C^pIfUbHoib  'V^^lt^Bfltjot.  J^wm^r.  iTffV^  /iATor* 
11,964);  Oehfeilony  v.  Mackenzie,  7ih  Jan^  170^,  (7* 
^O0»e  ^ilfor.  11,985);  Lady  Rattar  v.  Sinclair  oT 
Vlj^p^  KMi  9««.  173^  miMfifJfotpit  iw(»  AjW^qppt 

.  ailiicw^nliM«d|c8l4r^4eft«iaer«b^ 

w  flwMnwtMA  of  A^iidJcaiiiw.  Tim»  tfo  is^^riali 
|i(y.4ii0  Mi  lMO«<c,  106.;  .ImtneittMr  thatHaliwteb  iipt 
tlMhiicI  of  4«decunt  tatii  Sto|r«  179^  has  ai^  appUmb* 
Ikiq  t«  g«ii«nil  diaigBVBpdl  .Qi)ii«tr7  a^ns  lounM 
Iip9»  than,  which  an  not  pcevaABd  for  by  «t^iit«h 
|tiit,liy.i{VB  9mmmk3fiw^'K'8V»<!if  Jtm  7N*.  490), 
although  this  distinction  has  not  been  always  kfip^ 
l»TV»eiv  iQr  mritMBy.Dor  ftVApio  «(SH9|e  of  thefa^ie^'de* 
isiialfMM.  In  the  casp  .^.  Fasgaifon. «.  M'Oadbwi*  llti^ 
Iif9wb  18fll9»  tiie  .^bjecfiiaa  wwr  that  idb«  actioa  wm 
»islst«d  |i|  dunngjlilwTOA)'* 


, .  rWfaile  tii«  m&^  ai;eai%g  of  the  einqniwis  withito 
^^mimtfkli/^miihMllh^  imhciaut  ^e  general 
i^OEgOi  caonc^  iptfTfeiw  iri^, .but.  ratber  must  aanrivt 
ltie;i^if*^  d«^b«ratiQn8rit:iVouid  he  dptag  ^  greatest 
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•^^I*^-  injustice  lo  the  creditors  of  the  a^cefetor  to  prolubit 
MackiQt<0ak  «.  them,  during  the  currency  of  these  periods,  to  adqit 
Mac^q^en.  jj^jg  preKminarjr  proceeding  for  securjlnjgp  their  ^ebto 
Meir  Affi^  by  ii^ibitiou  or  arrestment,  or  saving  them  from  be- 
i^Mmi^  ing  lost  by^  prescription. 

^  The  Judges  concurred  in  opinion,^r^/,  Tliat,  though 

no  judicial  step  can  be  taken  on  a  summons  during 
the  days  of  the  general  charge  on  which  it  is  founded, 
it  is  not  a  good  objection  that  the  day  of  compearance 
falls  within  that  period.  Secondly^  That  there  is 
no  interference  with  the  heir's  privilege  by  raising 
such  a  sumipons  during  the  anntf^  deliberandi^  if.  the 
day  of  compearance  is  beyond  it,      ^ 

The  Caifrt,  therefore,  unanimously  adhered  to  t^e 
interlocutor  of  t^ie  Lord  Ordinary. 

Lard  MeJht>yn,  Ordmary.  Tor  lh«  pmisuer,  Veah  cf  Fat. 
(^^fffVj^  CoeUbumy  MmahaU.  Je.  JPwfmm^  Wr& 
Agent.  For.  the  dcfendfir^  Gre^nshields^  /ameson. 
Jo.  Shandy  W.  S.  Agent        T.  Clerk. 
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FIRST  DIVISION. 
JJo.  CLXXXV.  .10  July  1829.  ', 

ALEXANDER  SMITft 

against 

JOHN  SELBIE/ 

Bill  of  Exchange. — ^Legal  Diligence.—^ 
prormsory-note  having  been  granted  to  an  unmar- 
ried w<mait--^imndf  that  a  protest  taken  in  the 
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name  of  theperMn  to  tphom  she  had  been  fwrried^^?^^^^ 
Ijfifiie  the  but  became  due  was  incompetents  .  Smttik «. 

8elbi€. 

Ik  Au^st  1820,  the  suspender,  Smith,  granted  hi^BmufSjf. 
jproiuiBSory-note  for  L.350  to  his  sister,  Mjss  y^^u^mu. 
6niitbf  payable  four  years. after  date.    During,. the ^ 
currency  of  the  bill.   Miss  Smith  was  married  to 
Selbie ;    who,  after  the  bill  became  due,  protested 
it  in  his  own  name^  and  g^v^e  a  charge  for  pay^ 
ipent.  Against  that  charge  the  present  suspension  was 
brought,  in  which  the  suspender—* 
-,  ^  -  » .  '    .    .      .         .  . .  , 

Fteaded-^YiBi  the  promissory-note  having  been 
granted  prior  to  the  marriage,  and  in  favour  of  Miss 
Mary  Smith,  by  name,  it  could  not  be  the  ground 
of  protest  or  sununary  dil^igence  at  thf  char^r's  in- 
stance. Summary  diligence  on  a  bill  is,  in  terms 
of  the  statutes  regulating  that  matter,  competent  only 
f  *at  the  instance  of  the  person  to  whom  the  same  is 
f  made  pcfyable,  or  his  order,V  which  was  not  the  ^itua* 
tios  of  the  charger,  whose  name  did  not  appear  on  the 
promissory-note,  and  who  had  right  to  it  not  by  order  of 
the  payee,  but  vi  legis,  as  having  married  Miss  Smith  ; 
Stat.  1681,  c.  20 ;  1696,  c.  36  ;  12  Geo.  III.  c.  72,  f  42  ; 
Thomson  on  Bills,  p.  240-^90. 

Answered — By  the  charger's  marriage,  all  right 
to  t}ie  note,  which  was  in  his  wife,  passed  and  was 
Iransferred  absolutely  to  him,  and  he  was  thereby 
entitled  either  to  indorse  it  away  to  a  third  party,  or 
to  do  diligence  upon  it  in  his  own  name,  in  the  same 
way,  and  as  effectually  as  if  it  had  been  indorsed  to 
him  by  her,  and  expressly  ordered  by  her  to  be  paid 
to  him*  Sh6  pould  not  assign  her.  right  to  thq  biH 
to  he;r.  husband  aftet  her  marri^e ;  and  an  i^dor. 
aatioitof  the  bill  by  the  wife  to  the  husband^^would 


itif         immmmrniJUBB      mivtt 

B^Jr  "  Av^ested  of  afty  d^^ftt  tiUb  lififf  ^  tlie  mVilagte,  » 
^^^^  rfie  could  have  been  by  any  indorsation  or  ass^gnatioai 

maVB0.  before  that  eventl  Jtt^  ^erefore^;  follovr^*  that  fl^ 
^t^j^  only  party  wba  co:al(|l,  {irotest  tha.tiU  was  t2ia  lu» 
'  band^  Tha  niaffiage  ia,  a.  yvpisX  awri|gaa|inn>^  flt 
hmbaad'  li<frat<w»liaa,iriigh»ta  (iadiUgcH^ty  wpaaii 
tt.  IftkeJbUlbytkemaaiiagfrbMQibsa/tlu 
ii^  the  jeffectof  iadaraiB97it^i1>«att  h^  fai»«i>  aiie  dM 
of  proteating  it  in  his  own  naaae;'  mttd-h^  ia  f&e  ori^ 
person  entitled  to  <tdh>w  up  ^  prateaT  1%^  &7^ 
end  of  the  present  question, .  whenever  it  !s  admitted 
fhat  the  ftfll  right  io  tjie  doci^nent  wiia  dj  the  laar* 
rtage  transferred  to  the  chargpr^   /    ?  ,  /  ..  \        ^ 

.  llie  l4tfd.  Oiidiiiai7  ifofind*  ib^  laM 
Mdtf ly  proea^ed.     -  ' 

Ciiwrf  altered  the  Lord  Ordinirj^s  ihteflfactitbir ;  ste^ 
tained'  the  l%&5ons  of  stispension^  and  found  th^  char* 
ger  fiable  in  expenses.  \       . 

tigh^  to  th§  dlomaient  c^^dbiM  iiQis  fslilf^f  t^^^ 
msmage  j  b\it  ihei^  numt  1^  some  eyidene^  sroducso^  "^  4M 
«ght  Xti  iai^y  t|ie p^uljr  wMh  aw*»  wP9axaM ^Ana^ 
the.|>iIL  that  M  eatitl«ci  to  tfioH^  A  iar^^..vJio  iiaf  jplHiJaed 
^  9p^^|uaioa  tp  th^  UU»  mm  nn^ta^  i1i  ia  tbe^jumt  e^.^w 
party  If  ho  egpfiifiieij^  the  docaiacvili  is  tba.croditer  iai^  .iM^lJMi 
laiiBtprodiu^hjbf  48»gaationMfaJ0tit]^<x>dos9^^  Thejriglift^a^ 
abill  executed  by  marriags trith  the.pe^aoiLwbo  latherBdi 
ereditor  is  precMy  the  ww  as.  the  right  af  aa  aadgnee  ^  bofc  8a 
aangnee  mast  go  to  the  UII-<diaiiiber  fiw  aa&erity  as  tibenmi* 
lat^iyaf  idlefpMipal^party.  Tha  i^ght^iiMdholuaa^  Ites^ 
tersd  h]r>iheiaaiiiag^^  But'ihe^{(ifur^teatt£il^'tfaiai^)^^ 
amaas  of  carryiBg  tbatri^^t  intoex^euti^.  Thetis  otn  Be  at 
doubt  of  the  husband^s  rig^t  to  ^oforoe  pa}rment  of  the  Uli  eidier 


l^e  4cti^i9,ast>e  ipwisn  the  name  of  did  wi6^  with  WJW^gj^^^^^ 
ciupcenc^  of  tlie  hufiWcL    So  in  the  case  of  summarjr  dill-Selbie. 
^geftce^  {he  protest  should  have  .proceeded  la  natne  of  the  wife    .      ' 
\ritl^  concurrence  of  the  hushand,  or  the  husband  should  hsLte  change. 
apt)tted  In  the  Bifl-Chamber  fy  bin,  producing  evidence  oi'^QoiDm^ 
^&i  b^g^'lfitf  binAttid,  and  obtiining  decree  or  xrarrant  fbr^***^ 
ifiGgenOB  going'otti  )m  b^  ^tm  tmke.    In  this  casr-tfae  prdl^it 
eiig^  lohkre  been^mnaiii^ftf  theinfe,  and.that  olf  the  hisbaild 
fipyr.'bia  interest) ibul  U  mur^iiiteirtiegiAirfoprofAed  in  the 
^  ffpe  of  thfii  httfbf^  alon^ 

I^.Q^flftea.'^T^^l^  caabe.po  dofijbt  thf^t  aI)U9band,bf 
his  ftarriagcy  ^^q^uires  right  to  a  bill  granted  to  his  wife,  and  he 
maV  jpui|kie  6>r  payment  of  it ;  but  if  h,e  brought  an  ordinaQr 
iicnon,  ne  Would  require,  before  getting  decree,  lo  establish  tug 
right  as  husband.  Now,^!!;^  registering;  the  protest,  he  g)M 
judgement ;  and,  theieAre,  before  a  huBbawl  cnr  Ao  so,  he 
tmfltibsihih^  tiOsAMibM^Witii^tfie>biU, ««!  right *ei^ the  p^n 
In  tdioee  name  the  document  is.  A  protest tmmi'a*  btt  la JobI 
a  judgemeut    The  case  is  diflhrent  in  the  law  of  England, 

l^^but,!!^  pi;o<ieed  by  w  i^iw^  if  t  reeyyer  j^ayiaent 4  ^4  m 
Bttch.  aictioa  he  wou|d  reqtnre  to  establish  his  ri^t  to  the  docu- 
ment. tvL  this  countr^f  summary  diligence  can  proceecl,  on  ^  bill, 
but  still  the  patty  must  diew  his  right  to  it ;  Imd,  as  registering 
a  piotfiit  is  equal  to  a  decree,  I  think  the  protest  in  this  case 
was  irr^gdtafj  -  as  pitipoeeding  in  flie  nafne  of  the  husband 
al^«^ifc  AodM  haire|ttoceeded  in  name  of  the  wife  and  the 
B^baMd  «)^hls  ftit^eere.  TlM^bare  allegatibn  that  he  was  the 
ItaAaid^  die  thiedfedSto^  in  the  bill  was  not  sufficient 
^>'^fiM^  <>m^.i-^ntlie  ordinary  eaiie,  an  asrignee  t^ng  a 
fviftdit  iiiliih^MSnjIfin  U9«wii  mane  would  not  do ;  die  protest 
tfiUtf^prooeedfailSie  name  of  !3ie  .creditor  appearing  on  the  &oe 
4$^fhe^HU  ^  and  fiie  osrfgMtlon  is  the  evidenee  of  the  assignee's 
lAj^  M  lbll«w  otttthediligence^  A  husband  cannot  be  better 
tf  lidiaMSe  yke  the  preset  thah  kn  ordinary  assignee^ 

Imi\  dimaoMmlk,Q^^         Vat  wmpfsatai,,SlmiA 

.,^,.J^iffm^fhrmU^  A^«t»-K;   Fon  ^H^^^Jmmmi^ 
Tno.Jj^WMar.  Agent.        JD.  Clerk. 


lips         mcmom  oF/T>iiB       ^.  i|^. 
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ALEXANDER  DUNLOP,  Trustee  on  the  Sequ* 
trated  Estate  of  Dugald  Febguson, 
agahist 
The  TRl/STEES  of  John  MacKechnie/  [ 

Bankrupt, — Sequestration. — An  heriialUcIre^ 
tor  having  purchased  Jrom  the  trustee  on  aseque^ 
trated  estate  at  a  puhlic  sate,  tjie  properhf  aoff 
which  the  heritable  security  extended,  at  a  price  Jeifi 
tJian  the  wnount  qf  the  heritable  debt^o^nd  liaise 
to  the  trustee  in  the  expenses  attending  the  sale,  and 
in  repayment  of  the  previous  feu^duties  fvhicA  ha^ 
been  paid  by  the  trustee  out  of  the  sequestrated 
fundsy  although,  by  the  articles  qf  roup,  tjie  ex- 

'  poser  was  to  relieve  the  purchaser  ofaUJeu- 
duties  and  public  burdens  previous  to  the  dale  (ff 

tJie  sale. 

i.  •      .  . »    .  '.  .  •     •  f   ♦ 

The  estate  of  Dugald  Ferguson  having  been  fieque^^ 
trated,  the  pursuer  was  elected  trustee.  The  proper- 
ty of  Glen,  which  belonged  to  the  bankrupft,  was  bur- 
dened  with  an  heritable  debt  of  L.IOOO,  for  which  a 
bond  had  been  granted  to  the  late  John  Mackechnie. 
'  The  trustee  exposed  this  property  for  sale  at  the 
iipset  price  of  L.IOOO;  but  no  offer  of  the  upset 
price  having  been  made,  he,  with  the  sanction  (^ 
the  commissioners  on  the  banirtipt  estate;  infinJateS 
by  letter  to  the  trustees  of  Mackechnie,  that  the  ere* 
ditors  were  willing  fo  abandon  tins  property  in  favour 


of  Mackechme^s  estate/ on  tfae  same  being  accepted  in  ^?^^^|^ 
full  of  the  claim  on  Dugald  Fa^giison's  estete.    This  j^^^^^  ^. 
offer  bavitag  been  declined,  the  property  was  ^^i^^'^^^^e'* 

exposed  to  sdle^by  pxMid  roup,  first  ait  the  upset  prld^     - 

of  L.9P0,  and  then  at  the  reduced  upset  price  of  L.700.  ^^^^^ 
Ai  this  last  price  it  was  purchased  by  Mackecbnie's 
trustee. 

'  After  the  sale  had  been  concluded,  and  the  disposi^ 
tion  granted,  the  pursuer,  as  trustee  on  Ferguson's 
estate,  brought  the  present  action  against  Mackeeh-- 
nie^s  trustees^  Concluding  for  payment,  Jirst^  of  th6 
fexpeoae  attending  the  sale  ;  and,  2^%,  for  payment  of 
l»rtain  feu-duties  Which  the  pursuer  had  paid  out  of 
tfte^  sequestrated  funds.  The  grounds  upon  which 
jms  actioh  wa3  brought  were,  that  the  sale  Was  bene^^ 
'':^ial  to  the  defenders  alone  as  heritable  creditors, 
the  Whole  price  of  the  subjects  having  been  imputed 
fow^^S  payment  of  the  debt  due  by  Dugald  Ferguson 
ib  them,  while  no  benefit  whatever  was  derived  there«* 
from  to  the  general  body  of  the  creditors  ;  and^  there^ 
^ore,  .the  heritable  creditors  must  be  liable  in  the  ex^ 
pense  of  s^ch  sale ;  and,  as  the  feu-duties  were  pre^ 
ferable  to. the  security  held  by  the  defenders,  these 
fell  to  be  paid  by  the  heritable  creditor^  before  they 
could  avail  themselves  of  their  security ;  and,  there^ 
for*,  they  were  bound  to  repay  the  feu-duties  which 
ha4  b^en  advanced  out  of  the  sequestrated  estate. 

Ip  defence  against  this  action,  it  was  pleaded.^^ 
The  defenders  purchased  this  property  at  a  public 
mle,  under  articles  of  roup  which  declared  thai  the 
purchaser  was  to  have  right  to  the  rents  ftrom  thd 
date  of  the  sale,  and  that  the  exposer  was  to  relieve 
the  purchaser  of  the  feu-duty,  and  all  other  burden^ 
exigible  forth  thereof,  preceding  the  said  term  of  ' 
entry,  the  purchaser  being  bound  to  pay  the  same  in 

4K 


D^iQlap^  .  which  v«8  granted  ia  implement  of  Hjbb  attid»tf 
¥]iS£if^^  mop^  it  WW  dedaMd  that  tfa^iirice^^  Mhg  L.m  m 


r-T-p     {»tt to  tfie credit  of  the  ddM  of  LJOMdue hf  Fow 

fe^^^^  gtttoiiy  &c;  the  said  debt  was  therefofe  to  thM  extent 

discharged ;  and  the  disponer  obliges  the  creditors  of 

Ferguson  ^  to  free  and  relieve  the  said  trust4uqKMiees 

*  add  their  foresaids  of  all  feu-4uties,  cesa^  ministea* 

*  atip^mlit  and  othcf  puUic  biudena.  wgi\!ie,^f^d 
'  the  taid  ml)j^cte  nt  aad  i^eaading  :th«  wid  tcflndf 
^  Ifutiniaaa  1817/  which  wm  tke  dafie  ofcnby. 

The  agwement  between  the  pnrtiw  thw  was,  Art 
the  defenders  were  to  receive  tite  L.70O  to  aceonntof 
&ehr  preferable  dahn^  tatA  to  rank  on  the  banknipt 
Mtate  for  the  balance ;  bat,  it  the  claim  now  madely 
tiie  pursuer  was  sustained,  it  Would  operate  as  a  dn 
vumition  pro  tan/o  of  the  sum  reoei ved,  aithougb,  ky 
Ihe  terma  of  the  disposition,  the  debt  ^id  real  secari« 
ty  have  been  actually  discharged  to  Ihe  foil  asMmnt 
0fL.7OO. 

The  daim  both  for  the  feu-duties  and  the  expense 
attending  the  sale  is  directly  in  the  face  of  the  artida 
at  roup,  and  the  t^rms  of  the  disposition.  The  ex« 
pense  in  endeavouring  to  sell  the  sulyects  Wi^/or  (bf 
eommon  behoof,  and  therefore  cannot  fbunit  iaj 
claim  against  the  defenders,  either  as  pi^rc^^sen  <tf 
heritable  creditors,  although  the  result  of  the  sale  mf 
not  have  produced  the  advantages  which  (he  creditaff 
expected* 

The  Lord  Ordinary  repelled  the  defences,  *  in  i^ 
'  6pect  the  defenders  retain  the  price  of  the  subjects  is 
'  question  in  the  character  of  preferable  creditors  on 

*  the  bankrupt  estate ;  and  that  it  is  not  alleged  tbt 
^'kny  bther  creditor  had  aa  interest  in  th'esal^^ 
•took  any  benefitbyit.*  . 


BMim.      xtmm^amBmuDUM.  not 

Pfi^ilt  wm  thetJifttf  of  fte  luantoU^cr^torft^  cobh fcffuwji ''^^^ 
9^  ^puak^  lu^  ^•cuKiiy  available  ,by  BeUiifg.t|^e;;i:^ei^iiMir}i^  Bof^rrepf.    / 
Mse  .there  i^ould  ,have  been  qo  claim  for^  expepses^  agd^9t  thp  «^7*wh^rf*wir 
ordinaiy  creditors.     The  trustee  informed  tbe  defenders  tha^ 
the  property  would  not  bring  so  n^ch  aa  the  heritable  deb4 
omI  difercd  to  giw  it  over  t6  thenfe.     They  refofkid'  this^ 
iiH  wh&  waift  Uten  t9  bA  itP    It  eouM  bidjr  be  theimstee* 
iMmtihe  U  d»  this  otibo  <»lpeMa  df  tlie  eMftob'^ho  flel 
ifred  no  benefit  ftom  the  fldte  r'    it/  is  ileat  CbeA  «qpiai»ei 
«iiil  i^  mi  jtM  piirtie^'  wha  alone  ^kri»4  bflMfiifeooai  tU  tide*. 
l./4(>rrfJ9<I^Stw«8oft)ie89ineaBi^  . .  o    ^        — 

tii^^  pra;^  f^tertained  doubts  wbet^  the  trwrt^e/BhojuH 
Ve  at  all  intitrfered  in  the  matter.  .  i      , . 


^i« 


JDtn*rf  C(^^t^««)  Ordinary.  Act.  Ctininghnme.        Sotin 

''CatiK^,  Ageftt        Ah.  «$o2..^(];^.  fiSrofMr;  iWJ^  '    •  Jk^tm 

]^^';  ARCHIBALP  CAMPBELL  of  Bljthswood!,.  J 

p..,',....;' "..f^gow?^  ,-.  '... .  ,.;'.;;.v!; 

Thb  Hon.  CHARLES  A.  MURRAV    ,  ^  ,, 
andOthebs. 

■  '       '  '-  •  ;        •..  ■  i  .   .   o  .  '  ■   •  ■  Jk*'  ■'■'-  - 

WttMMA^Y.  A;^P;.ICAX^01*.-i-MEM;BER    OF    j^AR^jU-.. 
ME  NT.— ;I»CBf  .IC-Oli'Fi^lER.— vi   pOf/y ,  ^^^fj^r  !??* ' 

.joriy-tkiilit^  land  of  tiA  exte»%^  fif^,  ^/If  fj^  ^il' 5 
inserted  in  Ae  Chancery  record" qfreiours't  and  an 
4K3 
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^i^f  ly  '  ^tractjA^efromy/Qr  Ae  purpose  qf  nfmg  it  as 
CwnpbeU*  ^  *^^  ?^  a  freehold  qualificoHon^-found  that 
Murray,  Ac  |j  summary  complaint  against  this  proceedifig  was 
SwimaryAp.  iucompetent  at  the  instance  of  a  Jreehotder  aReg^ 
^M^^of  ^^^  '^'  ^  document  in  the  Register-house,  contain- 
Parliament.  fng  the  scrvice,  had  not  been  received  or  recognised 
there  by  any  competent  authority ^  and  bore  no  evi- 
dence ((f  authenticity . 

Mr  CaMFIIELL  haviog  presented  a  petition  and 
complaint  against  the  enrolment  of  Mr  Murray  as  a 
freeholder  of  the  county  of  Lanark,  the  latter  gave  in 
answersi  stating  that  he  had  *  executed  a  renunciatipn 
'  of  his  liferent  superiority  of  all  the  lands  on  which 
'  be  was  enrolled,  with  the  exception  of  Gerweston 
'  and  Urkilliswood,  which  are  retoured  as  a  forty 
',  shilling  land  of  old  extent ;  and  that,  as  the  respon- 

*  dent  has  it  in  his  power  any  time  to  claim  enrolment 

*  in  his  forty  shilling  land  of  old  extent*  he  does 

*  not  object  to  the  prayer  of  the  petition  being  grant- 
'  edy  in  so  far  as  it  craves  a  warrant  to  expunge  his 

*  name  from  the  roll  of  freeholders.*  The  Court  (4th 
March  1829)  accordingly  granted  the  prayer  of  the 
petition. 

A  few  days  afterwards  (9th  March)  Mr  Campbell 
presented  another  petition  and  complaint  against  Mr 
Murray,  and  also  against  the  Keepers  of  the  General 
Register-house,  and  the  Director  of  Chancery  and  his 
derkSf  setting  forth,  that  there  had  been  for  sometime 
in.  the  General  Register-house  a  part  of  a  book  in  a 
mutilated  condition,  haying  no  subscription  or  any 
other  form  of  authentication,  and  of  the  history  of 
whicl^  nobody  knew  any  thing,  but  apparentiy  con- 
taining a  copy  of  proceedings  of  the  sheriff-court  d 
Lanarkshire  held  at  Hamilton  in  1549,  and,  in  parti- 
cular^  the  minutes  of  a  special  service  in  the  lands 
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mentioned  in  Mr  Murray's  answers  to  the  former  pe-  ^^^7  ^y« 
titibn,  as  his  forty-shilling  land  of  old  extent.     That  Campbell  v. 
this  fragment  of  a  book  having  lately  come  into  no- M""*^^*^* 
tice,  without  however  being  recognised  as  a  puhlic  summary  Aj^. 
record  by  any  lawful   or  competent  authority,   Mr^^^JJ^^ 
Murray,  with  the  view  of  laying  the  foundation  of  a  p***'^*"*'^^-^ 
freehold  qualification  in  the  county  of  Lanark,  applied 
to  the  keepers  of  the  public  records  for  an  extract  of 
the  minutes  of  this  service,  which  he  accordingly  ob^ 
tained ;  and'  having  presented  it  to  the  Chancery,  he 
got  it  entered  in  the  retour-books  ;  and  then  received 
an  extract  of  this  pretended  retonr,  although;  in  point 
of  factj  no  such  service  ever  was  retoured  to  Chan- 
cery/ arid  neither  the  principal  brieve  nor  service  ex- 
isted.    The  petition,  therefore,  prayed,  ^  Iwo,  To  find 

*  that  the  book,  fragment  of  a  book,  or  unbound  wri- 

*  tibg  aforesaid,  or  any  extract  therefr6m,  ought  not 
'to  be  inserted  in  the  records  of  Chancery,  or  at 
'  least' oiight  not  to  be  so  inserted  without  proof  made 

*  of  its  authenticity  before  your  Lordships,  or  with« 

*  out  the  authority  of  your  Lordships;  2tfo,  To  grant 

*  warrant  for  removing  the  said  book,  or  fragment 

*  aforesaid,  from  the  General  Register'-house,  and 
'  placing  it  in  the  custody  of  the  clerk  to  this  appll- 

*  cation,  in  order  that  it  may  be  examined  by  your 

*  Lordships ;  and,  3fto,  In  the  meantime  to  ordain  the 

*  said  Charles  Augustus  Murray  to  lodge  ixMrthwith 

*  the  said  extract  or  vera  copia  of  the  pretended  re- 

*  tour  aforesaid,  with  the  clerk  of  process ;  and  to 

*  grant  an  interdict,  prohibiting  any  farther  extracts 

*  from  being  granted  from  the  said  book  or  fragment, 

*  and  such  extracts  from  being  recorded  in  Chancery ; 

*  and,  in  case  of  undue  opposition,  to  find  the  peti- 

*  tioner  entitled  to  expenses.*  '  . 

*  The  Lord  Ordiiiary  ordered  cases  to  the  Court  upon 
the  preliminary  objection  t6  the  comj^tency^df  the 
petition  and  complaint. 


irW5r.uw.  PleaM  by  tie  complalner— It  te  pla!n  thai  if  re- 
Co^ett^  .  gistratiofi  of  -stich  doCtunetits  as  tke  present  m  the 
MwiyrAc  chancery  Record' of  fetburB  of  derrices  were  aSowdt 
j^njimVyj^'  without  Biiy  pccMoos  jttdicfal  itivesilg&tion  tfiid  air- 
JJ^JJJJJJ;^  thority,  llie  authentidty  of  that  record  must  %e  fpee- 
dily  destroyed,  and  the  statute  of  Oeo:  IL  relatitre  to 
the  election  firaAefai^,  effectual^  defeated.  * 

The  petitioner  has  a  title  and  interest  to  compkd^ 
^  the  proceeding  in  qtiestion,  as  a  freeholder  inkerest* 
ed  !a  the  parity  of  the  rqt}  and  of  the  reconlsoil 
#hich  that  roll'  rests,  and  as  a  litigiant' Vbocte  former 
complaint  ought  not  to  he  allowed  to  be>  subMatitiall^ 
defeated  by  snch  iri^egular  proceedmg ;  JBrowfC^  JSfyn. 
%L  lS4r ;  Ker,  7th  July  1804  (Mor.  14,984);  Ute^ 
Bawar  and  others,  Sd  Feb.  1741;  KSk.  {Mar. 
14,968). 

There  can  be  no  douht  of  the  competency  of  Che 
]>etition  and  complaint  so  fiir  as  it  is  directed  a^nst 
tfiekeeper$  of  the  public  records;  Bamhiv.  7»  M; 

JSrsLir.h  d- 

'  And  iik^ith  regard  td  the  respondent,  fifr  Hurray,  it 
]g  in  vain  for  him  td  allege  that  he  is  not  lux  oflSeer  of 
file  law.  He  was  not  only  accessary  to,  but  otiginate^ 
the  illegal  proceeding  complained  of,  whidi  is  doily 
of  a  nature  that  entitles  the<  petitioner,  who  may  be  in- 
jured by  it,  to  detnand  the  interposition  of  tim  Coinrt 
jn  a  summary  form;  Act  of  Sed.  17th  Dec.  1761.  'Bed- 
sides, where  a  party  joins  an  officer  of  the  law  in  an 
idndbe  proceeding,  fbr  whidi  the  fetter  is  answerable  in 
a  summary  complaint,  the  former  is  bound  to  saluttit, 
along  with  the  officer,  to  the  same  form  of  procedure ; 
Act  ofSed.  8th  July  1758. 

JL^/mered  fgr  Mr  Munrny^'^Tlua  contp^aiiiti  90  fcr 
•*^l«*wit  is  dirfsM^wm^  m::9^^M 
oompetent    Snpposio^  the  keepers  of  the  puUk  re^ 


!Qard»  wiefe  n^  <9)jtitlqd  tp  pve  fortb  the  « j* wif  in  *^^ 
qop^o^f.  it  is  impassible  that  Mr  Muray  can  be  qoade  cm^bat^ 
ife^ptcpsible  for  acta  performed  by  those  persons  in^*^^^^^ 
thj^if^  ,<ifl|ci8l,capi^cH)r.    It  19  equally  clear  fhfit  there  jfawyrr^j^ 
jf^.^  pretence  for  the  present  proceeding  on^^thfuembm^ 
^^ifiyl  lhat4  «^^  ib^  timQ  it  was  birQi\g}^t|,  the  respon-p^^ 
deat  was  a  Htigfu;^  attempting  .to  interrupt  the  cours^ 
f^jliJi^tiqe.  .  He  had  consented  that  his  name  i^ould  he 
^brucJc.  off  the  roll  of  freebolders;  and,  in  conae- 
^epjge»  there*  w^  an  end  of  the .  former  applica- 
tion.  .    He  haa  no   wish  to  disguise  that  the  ob- 
J^ft  of  the.  proceedings  now  complained  of  was  to 
^^4f^l^  him  to  establish  in  a  court  of  freeholders  hia 
j|gbt  tq  be  enrolled*     But  the  possibility  that  he 
Vff^f  ^r  probabilitgr  that  he  will,  make  use  of  the  si^k 
dal  retour  in  question  as  evidence  of  the  old  extent. of 
^  freehold  estate,  in  ordec  to  obtain  enrolment^  cer^ 
teinly  canmot  entitle  the  petitioner  to  anticipate  any 
qfljBstion  that  may  arijae  as  to  the  eSeet  of  that  en* 
dence  by  this  summary  process.    When  the  respon- 
j^nt  brings  for  ward  his  claim  for  enrolment  founding 
^P99,  such  evidence,  it  will  be  competent  for  eyezy 
freeholder  on  th^  roll  to  object  to.  the  siifficienc^  of 
4)iat  eviden(;e0r  and  for  th^  Court  to  judge  of  the  forea 
o£  fi^.  objections  as  may  be  then  pleaded  ;  but  the 
a^t^p!^  to  raise  any  discussi(m  on  the  point  at  |)re. 
jiffft  ia  pi^mAture  and  unprecedented. 

^. .  No  answers  were  given  in,  or  appearance  made^  for 
the  Jkeepew  of  the  records*  ^ . 

The  Lard  JusHce^Clerk.—!  haire  not  die  sliglitest  doubt 
that  the  complaint  was  incompetent,  aoftr  as  Mr  Murray  was 
copoemed,  Jt  had  notibung  to  do  with  the  election  statutes ; 
nor  was  tfievB  any  depending  process  to  anAbriiA''^''it,  fhe 


16  July  1929.  hear4  of  such  ahtuHpadoa  of  an  objection  to  a  jaJtfnti^  to 

_^**7'^  .J       claim  enrolment    This  Conrt  has  only  a  power  of  control  after 

Murnir,  &&    a  meeting  of  free-holden  have  cUsposBed  of  the  qnestion.     /  ^ 

'       with  r^;ard  to  the  officers  of  the  General  Register-ho^^e  and 

pHraHhi^   ^  Chancery,  this  was  not  a  tegular  eoihplaint  to  wbicb  uiey  were 

Member  qf      bound  to  answer.     There  was  no  actual  culpa  tf^MudvenatioB 

t^ubik  offictr,  charged..   Bnt  I  mnst  add,  that  I  gave  no  ippsioa  at  all  aato 

the  validity  of  the  document  in  question  for  the  purpoee  txm- 

templated  by  thepartias*  .«  . 

Lord  Cringletie  thought  it  absurd  to  institute  this  eom^aint 
.against  ]\Ir  Murray ;  und  his  on^  diffici^ty  was  whethtf  Ae 
petitioner  had  a  title  to  complain  against  the  public  officers,  his 
Lordship  appearing  to  be  of  opinion  that,  before  a  document  ia 
the  situation  of  that  in  question  could  be  adopted  into  the  pob& 
records,  and  official  extracts  of  it  given  out.  It  was  necessary  to 
have  the  authority  of  this  Court  fbr  that  pui^oea. 
~  Lord  PitmiUy  said — ^That  the  only  ground  oC  dmibi  was 
whether  the  complaint'  was  regular  as  agaiast  the  puhDe 
officers.  Thepe  was  no  doubt  indeed  that  where  a  ftrty 
was  injured  by  sueh  offidal  p^sops,  it  waa  comp^ent  to  him 
.to  complain  against  them.  3ut  this  ifas  tru]y  a  e(»n^aiat 
agabst  Mr  Murray,  and  the  officers  were  only  indd^taOy 
brought  in.  It  was  not,  in  the  least  degree,  like  a  petition  and 
complaint  directed  against  the  latter ;  and  they  were  quite  right 
in  not  ajqpearing.  The  complaint  should  be  dismissed  agaiint 
aU  tiie  parties. 

l/yrd  Glenlee — I  am  entirely  of  the  same  opinion. 
J%e  Court  aeccmliiigly  dismissed  the^orapbint. 

Ijcn'd  FuUeriofh  Ordinary.        For  the  petitaooer,  iSW..GIaik 

(Hope)  Ftyrsythy  Ja.  Walker.         Lockhart  4-  Swan^ 

W.   S.   Agents.  For  Mr  Murray,  Dean  of  Fac. 

(J^JS^^h  Jardme:       Ro.  Rutheffard,  W.  S.  Agcgt 

.  fi.  Clerk. 


xoT^88.      COURT  bf  stisgibi^;  labr 


SECOND  DIVISION. 
ffe.  CLXXXVIII.  llJi<fyl829. 

RODERICK  MACKENZIE 

against 
ALfeXANDER  CAMPBELL. 

J^&i^xcTiON.— Aekkstment. — An  applieaHan  to 

the  Qmrt  ^  Session  for  recal  of  an  arrestment  of 

a  vessel^  wkiek  proceeded  on  the  Judge^Adimrofn 

;  isonemrente  to  latere  of  arrestment  raised  on  ade^ 

'  pending  action  before  an  injerior  court — is  inconi* 


Campbell  having,  on  the  dependence  of  an  action 
before  the  Bailie  of  the  river  and  frith  of  Clyde,  against 
Hugh  Mackenzie,  raised  letters  of  arrestment,  and  ob» 
taioed  the  concurrence  of  the  Judge^Admiral^  arrested 
a  vessel  in  the  port  of  Oban,  as  the  property  of  thd 
defender. 

Roderick  Mackenzie  presented  a  petition  to  the 
Court  of  Session  for  recal  of  this  arrestment,  on  the 
ground  that  he  was  the  sole  and  registered  owner  of 
the  vessel.  The  answer  was,  that  the  petitioner  was 
merely  the  nominal  owner,  the  vessel  being  tHtly  the 
property  of  the  defender  in  the  action  before  the  infe- 
rior judge. 

But  the  Court,  '  in  respect  that  the  arrestment  of 

*  the  vessel  proceeded  from  the  concurrence  of  the 
^  Judge-Admiral,  refused  the  petition,  reserving  to 

*  the  petitioner  to  apply  to  the  Judge-Admiral  for 

*  recal  of  the  arrestment.' 


AjgeaU.      For  tb^  Bvspondent,  A.  Wood.      Ani.  Clammy 
,     W.  S.  Agent        B.  Clerk. 


ANDREW  SIMPSON  4jf»  ANDREW  ^^HQ. 


dividual  partners  thereof,  of  aU  ihe  debts  due  2y 

Ike  wimpany^  does  net  relieve  &na  ,^  the  pdirt^ters 

,  jfhimiie^JiMU^  uepartlner  ^  moti^eompatg^ 

•  Jfm  m  pr^mmarif  notg  iuwhieh  k^tk  tie  cqpoftmh 

the  suspender  was  a  partner^  granted  a  promissoiy  110(9 
t0  Jotm  Hart  and  Corafiany,  which  passed  throogk 
w»€^  haada»i«d  ww  ^^u^awotod  witli  tbe  BankoC 
AraHaoM}*  llie  M^  Wis  4ttshQ|iau^  when  du(e  ;.i^ 
thihiMmli  agent  obtaiA»d  paymeat  from  the  dMuqpeisfi 
wjbo^mefdtkt  kwt in^kifPBrst  ipd  teantferred  to  tbeai 

^  ivtihif  HjuntilWfl^  JlflbA'  Hast  fiosA  Qoingpi^y^lM^amd 
iDSofarafll  }iMji  all  <h«ir  j(»e0iJt!f»s,  f^^  vrhoffi  vm 
the  B«Bk  of  SoaOttMl,  whaat^  tii|^.hf^  th/^abova 
(KraiissQry  note;  aceeded  to  a  volimtarjr  cMwnpQsitio&i 
hta  n^hicfc'  IfaAV'  discfaaraad  the  gunartnerT  *  itf 


Niwfui:      ooimTor^saamm.  turn 

^'^Joh^lhA  ^o^'CkmpimY,  aitt  the  latftllttal  )MneC^  ^^  ^"^  > 
<  ners  fltereof^  of  all  debts  due  by  tUb  taid  Cbropkany^  g|„^/7^ 
^  Ql^die  said  individual  partners/  upon  payment  of  a^ 
composition  of  eight  shillings  in  the  pounds  out  of  the 
company  estate,  and  tKO.shUlwgs  from  the  individual 
estate  of  John  Hart.  One  of  the  partners  of  John 
Hart  and  Company,  who  was  thus  discharged  of  the 
debts  due  by  that  firai  iMid  the  fudMdnal  partners 
Ihereo^  was  T.  F.  Sharpe,  the  suspender. 

^Skfy  €hiil|peiB  ^having  afterwards  be^  lbrced:«  to  ^y 
the  promissojry-note,  and  obtained  right  to  the  protest 
and  execution  fbllowing  tip<te  ft,  ehai^^  the  company 
of  John  Spalding  and  OompSfiy,  the  drawers,  and  the 
sus|fehAer  te  an  ibdMdhol  piu^tner  thereof  to  attke 
payment  to  diem  of  the  contents,  under  the  deductioii 
dTc^ka&tt'paMitfl  iMydaeilt^ 


^  'Bhai^  pi^eMateda  bit!  of  i 

Vurt'ithe  compositidfu-contraet  pMvfded  wkmAxMy  for 

IMdiMharge  from  the  biUi&^eBtiom  be^gadtebt 

due  by  Jt9m  Hart  and  Cmnpany  as  w^ett  as  by  Spal^ 

ding  and  Company ; .  and,  therefore,  that  diligence 

iioidd  ndt  "be  done  u|mi  It.  against  him  asan^  Mttvdi 

fthd. 

'  'jPhe  Aatgenaniwered^Thmt  the  digcbafgeto  JUbm 
kart  and  Company,  and  to  the  individaal  pajetans 
ll^of,  of  debts  due  by  the  cAmpanyaad  by  tib»  iudk 
tldnals,  as  partners  of  the  concern,  was  no  disflhiiga 
jj^  of  indhridnal  debts  dne  by  any  of  Oa  pastnextr . 
personally,  and  still  less  of  the  debts  of  another  eoatoi 
fucDfy;  of  Irliieh  oDie  df  tte  sttsie  indMftial  pirtam 
h&^pens  td  be  a  metOMi  MaUiss  p.  Vbs  Sanlr  eC 

^  ^Itie'loi^'CftrdSnaif  >r6noUifCedti^MIo#iii^lilfew 


tm  DECISIOKd  OF  tBR        No;  UK 

"^Ji*^  I6ctt^  and  liotb  :->  The  Lord  iOraiMry  hsL^mg  tin^ 

Sharps  «.      '  sidered  this  bill,  with  the  answei^s  and  producttons, 

**'"^^*^  •  finds  that  the  discharge  produced,  whereby  Mr  Ait- 

BMmpL    <  ken,  as  manager  of  the  Bank  of  Scotland,  and  others, 

*  as  creditors  of  John  Hart  and  Company,  merchants 
'  in  Glasgow,  and  John  Hart,  Thomas  Peat  Sharpen 
^  and  Robert  Cruickshanks,  indiyidual  partners  of  Che 
f  ^aaid  opmpany,  upon  receiving  certain  compoaitioii- 

*  bills, dischafged 4)ia  said  Jitbn Hart  iindCompanji 
\  and  tke^Mid  Juhn  Hart,  Thamaa.  JReat^Bfewp^  uid 
^Rol)«rt  Ctoicksh&akB,^  the  iadi'fMital.pwtB^ 

"^  the  said  company,  of  all  debts  and  sums  49(  nMicy 
^*  due  to  us  and  our  constituents,  against  the  said  Jolm 
^  Hart  and  Company,  or  against'  the  said  indiTidoal 
**  partners  of  that  company,  (excepting  alwajrs  our 
'*  claims  against  the  said  John  Hart^  and  his  cautioner, 
**  for  the  said  composition,)'  &&  caimot  be  iieid  Jto  im- 
'  port  a  discharge  of  any  debts  or  claims  competent 
'^  to  the  subscribing  creditors,  against  the  company  of 
«'  John  Spalding  and  Company,  as  acceptors  of  the  bill 
'*  charged  on,  or  of  the  obligations  of  the  individual 

*  partners  of  that  company,  for  debts  contracted  b^ 
'*  that  firm,  and,  therefore,  cannot  import  a  discharge 

*  of  the  obligation  of  the  complainer,  as  an  acceptor 
'  of  the  said  bill,  in  his  character  of  a  partner  of  John 

*  Spalding  and  Company :  Therefore,  and  in  nqiect 
'  that  there  is  no  oflfer  to  prove,  by  the  oath  of  the 
-^  charger,  that  paymento  hBVe  been  made  to  accouat 
**  of  the  bill  beyond  the  sunii  admitted  and  deducted 

.  ^  in  the  charge,  refuses  the  bill ;  finds  expenses  du^' 

^  «'  K^k.^'H  id  mttelf  AMMeatel  lltttharethddete  of  %ad- 
;<  4&ig  ttkd  Coapkay  was  kjr  80Cisptaaca^Qf  ^heawe  Ul  wkUk 
•VwtsilidoraBdijHqrtaiiAGm&imy^^  BlpMi^ 

f Athft.  OQB^iaer  psmf^  mij4m  tM  li^^raer p»oiMi%  dis- 
/  cb»rg^  of  all  the  d^bts  of  Spalding  and  Compwj^if  tbey 


«  iKere  due  tif  vqr  of  tb(e;pfooiif  wh^  mfpxed  the  discharge  a9  *.W«»^y  **% 

,'.  .  Siix^>soxiy  &c» ' 

.  .  Tlje  euspender  reclaimed ;  but  the  Court  unanimous-    „"=?rL 
\jf  refused  the  note, 

Xor^  Cringletie. — tf  this  plea  were  sustained,  it  would  go  a 
great  deal  fiuther  than  the  complainer  seems  to  be  awar^  of. — 
^fhe  only  discharge  granted  was  of  the  debts  due  hy  Hart  and 
Cctth{riEtfif ;  W  if  tbe  liusiMstf^ 

dif,  tte  44Mr  partnen  aad  firm  of  SpiOiBng  sad  €}omfmf 
taislniaH  tedilidilHqfeii  aiididiereca&l^nQ.recouiv^agvdiist 
tfmm  beeaiiM*^  o^itcHn  hud  up  right  to  discbaif^  cme  <tf  th^ 
p^r^ers  of  adain^  which  lay  agiunst  the  Company, 
.  Th^  other  «/2M$g^  concurred. 

Lord  QrdiiuuT,  Moncrieff.         Act.  Jameson.        Alt.  Sol.' 
'  '  "  den.  (Htype)  AUan' Maconochie.       Maclean  ^  Cf^hi, 
W<  a  aad  D.  ^^Aer,  8.  Si  C.  Agentfk   <<    T.Clak. 

■>      ■■ ■••,.,.       U. 


SECOND  mrisiON. 

■yt.--  •  .       ■       .  ,  . 

'  NftCXC.  11  July  1899. 

,         TOWERS 
mgainti  .. 

Feoof. — Oath  op  Paety. — ^Bankrupt. — A ^r0T\ 
-)fsfims»4(f  a  pursuer  to  oatiqf  a  bankrupt^in  an 
•  metkm  agtmiM  tktiruriee  am  Mm  seqme$tnU0d  f^Ptete,^ 

lUet'ifmdei  having' no  reversionary  iHt«mtm'ih» 


It Mjim.   . 

towmfl^     Ano&ew  Neilson  parchMed  fupt  eiglH;  dive  of  a' 

IN«^  a  prke  of  Ii,20,000.    Meanwhile  he  becaio/^  b»k- 

2j3|^*'^rapt^  and  hfe  eatate  was  sequeatraliad.    When  wade^ 
Jjodicial  exf^minatioa  hy  the.  tnisti^  afier  the  tidp^ 
Iras  drawn^  he  stated  that,  though  purchased  xnhia 
own  name,  it  was  truly  bought  at  the  request,  and 
WiU^  tjlie  x%ovjsy  c^hjif  nieo^  Mw  Ti?yw^  .wi|«^#fBd 
ip  family  with  hiw^  iuid%|M  fW  hji^lwfy^f^     i;^ 
ticket,  howeireiv beiqg then inhis^possf^s^Q. r Wf^^^ 
Hvered  ovw  by  Jum  to.  the  trustee,  on  couditioa  Aati 
this  shouU  not  affect  any  questic^of  pro{ieitf  wjtt^ 
respect  to  it  .      .  .,   ^-^ 

^      .Miss  Towers  afterwards  brought  an  actioii^  befotfce^ 
the  burgli-cpiirt  of  Gl^isgow^  a^n^t  the  truafiee  ^lope, 
ior  delivery  of  tbe  tjqjket .  qt,  ijts,  Yfdu^..  .??is  VfMffi^ 
tratea  having,  allowed  a  proof,  the  eyidei)i:e  addlM^  ^. 
the  pursuer  went  to  shew  that,,  pre viQustor.^5U^>^ 
bankruptcy,  she  had  sh/swn  th^.tifekf^tr  aud  ^ffok^j^  itr. 
as  her  property^  to  seyepd  :peT^u9^     The  infimoc 
court  found  the  libel  suffifieutlyinstructcid^  ,9194  dei^ 
cerued  in  terms  of  it .......     ...         ,  .  :  ,  ^  :* 

The  defend^  advq«at^;  «nd  the  pqrwcfTi^  ^  .d((9t. 
di^VLCe  to  90  order  of  th0.l4>id  Ordiina^^  J^prft/Vp* 
Bwer,  gave  in  a  minute  of  r^eren9(,  '  ia  ^ppplcMS^i^c 
'  of  the  propf  ali;eady  adduoed  in  caM^a^  ^y  "f^lhl^fl^Mr 
ireferred  to  the  o^th  of  tJie  ,hf)ikrupV  t^^Mb^  ha,  /^^ 
not,  at  her  request,  pwchafie  &r  her  thc^lottcyry  t|fdtt)^j 
in  qu^tion,  md  deliver  the  sante  aa  hnr  ^^WTjfejTtfpirp- 
perty,  previous  to.  his  banjqn^rtcy,  :ai^.wh^et)rr  ^: 
cUd  nbt^afterwBids  eQtnifft  ^  ^4tfa  i|L  jfijOrd^^,!^^ 
quire  if  it  had  coo^  up  a  prine^jandt  ila^,  to^Meeife. 
the  proceeds  oa  h^  account?    The.dafooAar  otjm^^i 
to  the  competency  of  this  refer^QB^^on  ^  gnmd.'of 
the  relationship  of  the  partly  ^.^.  -<4^I^Q8!4 


nk>:im      c&aiiT  of  session.         i2i« 

cions  circmMtanoes  of  tbe  ease.    But  tlie  Lord  Ordi-  'w^Ll^ 
tiBTf  sostahied  the  Tefierence.  T«ir«»  m 

'    ^e  tlfcfeiider  having  reclaimed,  theCbiirt  brd^red^"]); 

cuses  ;  a)ad^  upon  advising  tiiese,  their  Lordships,  beitig  Proqf, 
«f  ill  impressed  with  the  great  difi5cult7  as  weil  as  itn^Buni^pi. 
portance  (^theqnestion^  appointed  a  hearing  by  senior 

ecmnsel  in  pretence,  in  which  it  ^as*^ 

-  Fkaded  for  the  defcttidert--The  proposed  exafailns^ 

fion  of  the  bankrupt^  though  the  minute  of  reference 

bg^  it  tcr  be  in  supplement  of  the  proof  already  iA'^ 

4JtU;ed»  nmsfc  be  considered  either  as  an  examination  oP 

jfn'tirdinary  witness,  or  a  proper  reference  to  oath  of 

party.    Accordingly,  the  pursuer,  now  satisfied  of  this, 

fSS&k^  tb  mtintain  the  latter  View  of  the  Question.     ' 

*  *The  fortner  TieW*  indeed,  is  mailifestly  untenable, 

tdtiee  it  is  certain  that  die  relationship  done  between 

tHk  pursuer  and  the  bankrupt,  independently  of  an^ 

tA^jiicion  which  the  htw  attaches  to  the  circumstance 

xitbttttkruptcy^  would  absolutely  exdtodb  th^  evidence 

oF  the  latter  as  a  witness^  unless  there  were  rbom  foi^ 

Ill1^ibg~^idh  leertainly  there  Is  riotbere—that,  ^rorn 

the  very  nature  of  this  case/ there  was  a  p^tria  "(es^ 

l«ttii>;'Laihgs>  Petitioners,  Iffth  Nov.  1814.;'^         ' 

-  Vut  linder  the  name  of  a  reference  to  6at!i»  i^t  p\xt^ 
%^f^%  'iti'!^ct,  attempting  t6  bring  the'  b^iiipt  fof^ 
nMM  m'b  witness  againrt  his  Creditors:  Foif^  in  sub* 
%kiic€;  ail  weB  to  form,  tids  is  etitii'dy  a  questloA  b^l 
t'^ff^thelm  and  the  pursuer,  because  confessedly  there 
M*ti6»  prospect  whatever  of  any  reversion  to  tJie  bank* 
ru^t.  It  is  absurd,  therefore,  to  hold  the  bankruj)!  as 
i]i(ip*rty%  That  character  hfas  passed  to  the  trustee 
B»  t^eprSsehtihtig  the  whole  body  of  creditors,  ^o  doiibl 
mbiiftlcrupt  has  an  interest  to  increase' the  general  fhnSi 
ot  division ;  and^'  in  cases  where  no  counter  and  inore 
powek^  mbllve  exi«tS|  Ms  oath  has  sometime^  Ijeeif' 
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iili4)t  uw.  Emitted.    Bat  it  has  never  been  decided  that  his  4)atli 

Twwi^   could  be  received  in  any  situation  where  he^  woulcj,  ait 
Meia.  general  principles  of  laW^  be  i/iadmiiBsible  as  a  witness.; 

j,^^  and  there  can  be  no  question  that  the  interest  allude^ 

222^r*^'*^  would  be  unavailing  against  the  objectioq  of  re- 
lationship in  this  case  ;  ^alkerston  v.  landsaj^  26t^ 
Feb.  1783  (Mar.  12,476) ;  Bell,  ii.  484.  \  .      . 

The  bankrupt's  evidence  in  the  proposed  form  i^ 
indeed,  much  more  exceptionable  than  if,  it  were,  ten- 
dered as  that  of  an  ordinary  witness,  becaus^'the  pat^  ' 
.on  reference  would  b^  held  conclusive,  although  the  de- 
fender were  prepared  to  disprove  it  entirely,  or  ^'  o^ 
viate  its  effect.  The  only  case  in  whidi  a  refereiu^eto 
oath  of  a  near  relation  was  udmitted  to  prove  against  a 
creditor,  is  that  of  Nairn  v.  OgiMe,  3d  Dec.  lVfS,-i^oi 
Diet.  (Mar.  12,468.)  But  the  principle  of  the  jiiag. 
ment  was,  that  the  fund  had  been  rendered*  litigious 
between  the  relations,  and  the  reference  tendered  be* 
fore  the  creditor  interfered  by  arresting  in  the  haii^ 
of  the  par^y  referring.  .  Although  the  case,  of  M'l^  p* 
Ritchie,  7th  March  1826,  was  dedded  in  this  €durt 
6n  the  ground  of  the  infamy  of  the  party  to  whose 
oath  the  reference  was  proposed,  the  objection  of  *i^ 
lationship  was  not  repelled,  and  ho  dpinioh  expreE^ 
l)y  any  of  the  Judges,  that  ijs  at  aU  available  id  the 
pursuer.  But  a;  the  House  6f  Lords  in  affitlmng  the 
judgment  of  the  Court  of  Session  *  declared  that  i, 

*  was  unnecessary  to  d^terik^ine,  whether,  1>y  thelai^ 

*  of  Scotland,  reference  to  the  oath'  of  a  party  is  in- 

*  competent,    by  reason   of   his   having    been    coril 
^.victed,  and  having  received  sentence  for  Ii  dririii 

*  which  rendered    him    infamoi£3,  and'  woiild^^rtit 

*  der  him   incompetent    as   a  ^witness  ;^  W   fonni 
*^  that;  uride^  the.i^particulafi*^  cirtmnstaAcie^   bT'ttit 

*  case,  such   reference  was  properly   feifused^-^tikl 
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fami  4BieniiiBatioii  of  that  ease  fa  ^eaify  in  favoiir'l^'fry 
tefUie  defender.  ^^.^  , 

It  would  be  of  extremeljr  dangerous  consequence^**^  - 
'were  a  reference  to  oath  found  to  be  an  effectual  Ab^pt^  - 
l^ice  for  cariying  off  the  bankrupt  estate  to  parties  ?^^'^"'** 
^om  the  law  justly  presumes  to  be  in  collusibh  with 
the  bonkiiipt.     Suppose  the  pursuer  founded  on  a 
bond  in  her  favour  by  the  bankrupt,  it  would  be  ne« 
^^fessary,  under  the  act  1621,  that  she  should  prove 
l^erosity ;  but  if,  notwithstanding  the  legal  presump^i 
ilon  of  fraud  or  collusion  between  the  parties^  she 
ttkight  refer  the  fact  to  his  oath^  the  statute  would 
tnus  be  entirely  defeated. 

'^ ;  It  mm  further  contended  that,  besides  the  telationa 
'snip,'  th^re  Were  other  circumstances  in  this  case  whish 
<^|^Rt  to  exclude  the  reference  if  otherwise  competent } 
^t  It  if  not  necessary  in  this  report  to  follow  the  ar<^ 
^q^^t  of  either  party  into  that  part  of  the  case, 

\\  filmed  by  the  pui^uer. — ^It  is  now  a  fixed  poi»t 
iiiat  supervening  bankruptcy  alone  does  not  render  a 
reference  to  the  bankrupt's  oath  incompetent.  Third 
|!arties  may,  in  consequence  of  that  events  acquire 
pLU  iqterest  in  the  litigation;  but  that  is  not  eoi^ 
si(|e^ed  a  reason  for  depriving  the  litigant  of  the 
jbreylqtis  right  competent  to  him,  by  law,  to  refe* 
fio'oatb  of  the  bankrupt,  as  the  party  with  wholo 
he  dealt  inr  contracted.  The  argument  on  the  other 
aide  assunles  that,  in  questions  of  this  khid^  the  law 
jxistjpones  the  intei^t  of  the  individual  to  that  of 
the  creditors  at  large ;  whereas  it  is  certain  that  hi« 
jrights,  as  ^11  as  obligatiotM^  in  reference  to  the  baoktu 
irt]0,  remain  as  formerly,  tecept  in  so  far  as  altered  or 
n^^dified  by  positive  enactmentf  The  ^ground,  tbei^ 
-Kre,  upon  which  a  reference  to  oath  ia  idlowed  a^l«r 
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ii  SuXy  Ute.  t^olcruptcy  is  just  that  which  waoTd  fcare  previotuty 
Towew,^  .  entitled  the  litigant  to  offer  this  species  of  evid^ite, 
^^;_  viz.  that  the  bankrupt  is  the  party — ^not  a  witaess  pr 
jNtHif.        -third  party, 

K^jXT*^     It  IbUcrws  that  relatiowhip  betiretzi  tbe  faaiikfupt 
and.lttigani  ^oanndt  be  a  ground  in  Uv  lor  «ri*^Viin^g 
' .  a  reference  to  oatii.    It  is  to  no  pinpoae  to^say  ithat 
this  circumstance  would  be  a  ground  of  ezduskmof 
the  banloiipt  as  a  witness.    The  question  respects  tte 
>  evidence  of  the  bankrupt,  not  as  a  witness,  bnt  as  Ae 
.  •  proper  party  in  the  cause.    Now,  if,  in  the  absence 
»of  relationship,  the  reference  would  confessedly  be 
competent,  it  is  difficult  to. understand  how  the  exis- 
tence of  such  connexion  should  produce  an  o^Mti^ 
result*    If  a  reference  to  the  banknqit'a  oath  be  < 
cpetent  under  any  circumstano^,  this  most  ■ 
be  on  the  footing  that  the  interest  of  the  paipfjr  }t^- 
.  ring  is  the  governing  interest ;  and,  if  so,  upon  what 
principle  of  law  or  justice  can  it  be  maintained  that 
this  interest  is  to  give  way,  and  that  of  the  creditors 
to  be  alone  regarded,  whenever  the  bankrupt  happens 
^.  to  he  a  near  relation  of  the  litigant  ?   Such  conaexion 
sorely  doea  not  necessarily  infer  collusion  between 

•  the  parties,  or  an  overruling  presumptiou  that  die 
.  bankrupt  will  swear  falsely.  It  may  be  thought  de- 
s  sirable  that  the  chances  of  collusion  arising  ttom  this 
•cause  should  be  avoided  in  cases  of  bankrnptcy.  But 
.  this  is  only  to  be  accomplished  by  some  statutory  mo- 

•  dificati(m  of  the  common  law,  and  cannot  be  allowed 
to  affect  this  question;  Blair  v.  Balfour,  9th  July 
.1745,  Karnes  (Mar.  12,474) ;  Pringle  v.  Biggar,  7ili 

,fU>^  1741^  KUk  (Mar.  12,478);  Sindair  r.  John- 
.aton  and  Fotheringham,  7th  Nov.  174»«  JSalk.  (Mar. 

18,475);  Moonie*B  Creditors  v.  Broomfield,  dd  Dee. 
:  17S6,  C.  Home  (Mar.  12,471) ;  Nairae  p.  Ogilvy,  2d 
:j)ec.  171*,  JPW-  JOcfz/Jfor.   12,468);  M^Kay  a. 

Ritchie,  7th  March  1826;  Fac.  CalLand  S.^D. 


.  gen^id  imj^rtance  in  the  law  of  evidence  in  casee  of  bankrupt-  v 
cy.     Some  of  the  difficulties  which  I  formerly  entertained  j^j2af^T 
'  jiaVe  i)^den  removed,  as  it  has  been  explained  at  the  Bar  ^_i.  '"^^ 

that  it  is  proposed  to  examine  the  bankrupt,  not  as  a  witness,  ^!^'^m  jf^^ 
--'  nor  m  sttpptement,  but  as  purely  in  aa  oaA  of  icfevencd,'  whOi^r^ 
r  liier  tihis  ti<^ket  belongs  to  the  pufiBiier,  his  raeet^ar  not.  ,■  ^  . 
:..  I  i»jaa^  ir<H|der:attb64waiit  of  pr^iwon  4i^  tH^p^ea^inga 
>.f«?t^  Ibee^atapteriii  whjch  it  v»  w^igdied  tl^sit.  f}ie,bfiQk^pt 
^jri|Q|i^i]|ea»mw^,  beoauw  Lseeth^.  siu9«ifaii$p(|>^m^ 
. .  1^  l^e  ^^rted  oases.  It  is  i|ie^efore  necessary  that  this  point 
be  cleared.  t>efpre  going  into  tJie  particular  case  before  us. 
.  *  Now,  ev^ry  one  knows  that  the  examination  of  a  witMss 
'^and  of  a  party, on  Reference  to  oath  depend  on  di£Perent,  and» 
^^|[  may  say,  opposite  principtas.  The  great  and'  unbendkig 
^•''^dl&qpialifieation  of  a  witness  if  his  haviag  an  intoesttt^e 
-fi0lm^'Wha#intdrM,0O  fiurfrombeinga  disqulificatMi  in  a 
vtaBiiBi«ooeio.tluB  oath  of  pacty^  is  tte.¥eTy:fiEH|aAf>^9  fi.mnf^ 
.*^inQG^famA  ^>^t  when  a  ptoty  ceases  to  have  an  injl^esttin 
Ti$lM  ^VfW^°'  a  ..rei^enee  to  hia  oath  is  no  longer  comp^i^lit. 
^  .ThiiSA  it  is.^uite  ^xed  in  praotioe,  that  where  the  cedent  la 
^ejQuded  by  intimation  of  the  assignation,  a  reference  to  hia 
oath  is.  incompetent.  Difficulties  occur  as  to  oaths  of  trustees, 
&etors,  and  tutors ;  and  the  general  rule  is  to  allow  a  re&itace 
'*  as  to  their  own  actings.  Interest  being  therefore  aa  essential 
-"  reqtnsite  in  an  oath  <Mf  reference,  and  such  reference  \timg  vol 
C'&ct  a  judieiat  eontract,  h  caaad,  in  tha  genem)  ^aaft  Wf^^ 
^'.^doled  by  rdatioaship,  or  any  of  Aose  odier.  cirounislfuBpea 
^^  If bi«b  Alight  hare  aa  iafluenoe  in  ei^d^diiy  thaevidepo^aa 
f  ;tfpit  q£  a  witness* 

.  ,.,But  very  serious  difficulties  do  occur  in  the  case  of  bank- 
ruptcy, as  to  examining  the  bankrupt,  either  as  witness,  or  on 
a  reference,  and  these  difficulties  are  founded  chiefly  on  the  cir- 

*  cumstance,  that,  while  the  real  interest  is  in  general  in  the  ere- 
'  ditors,  still  the  bankrupt  may  have  an  interest.  As  to  aa  axatni- 
■*  Bation  of  the  bankrupt  as  a  w  itness,  th^  gecieral  rula  I  aa&r- 

•  stand  to  be  the  same  here  as  it  is  in  England^  viai  tiMM^ )«  is 
'  aLCoinpeteat  witMsa.to.diiiBmsh^  biit  not. to  iii^l^afo  ^  £!j^rds. 

^hjarule  «2une  to  beestabHshed  here  1^  slow  d^^eee^  9^  aiose 
fr^  th%'Conflifl  gi  d^ris^fiyi  whiob  have  Jtu|pe  beta  I^^^^Sr  ^^ 
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II  Jul/  lull.  In  the  t>Ii»i£iig8.    It  tras  first  suggested  from  Hie  idea,  diit 
^^^j'^T*^^  fiotq»  esatfiJetflB:  a  ^^ftirttt-  t*' 

uS^^  jtl)ftr#ttl^l  fc«  «  ^ereHe«  #6  Ijom  oaOh    Mr  B^,  I'llmik;  Jli.' 
r   dM(i«ykjr  krfaigs  blitti^  T^si^  of  ^tle  eases,  Vh^  li6  ^»te§ 
■A  1/  Pm^jl^^  ^  bliflldiapf  s  0atb  ob  tefbi^n^  *  seems  to  be  competon  lit  * 
"^Anft^  .    4  aft  4tt«iOott8  of  property  oi^  di^t  witii  Dilrd  parties;  but 

♦  wterfett€r1>anla1ipt,frbmaiypeculkurHiti^^  or  caimeAd 
^  'Md  r^altMttlitp  is^Taeed  iii  drcumist^ces^  of  great  strspidtm,^ 

•  to  tatiSeptlon  hi  admitted  to  the  alwve  Me,  and  r^erence  td 
^  Bb  oAft  Wift  ttM  be  sustained^  (ii.  484).  ^tit  is  it  liot  plaiii 
ttwn  iSiede  cases  that  they  hare  introduce  a  grisat  anomaly  ni 
otir  Ia\r  upon  points  of  evidence,  and  hare  compelfed  ns  to  a{^ 
^y  rules  to  an  oath  on  reference  which  ^pply  only  totiie  case  of 
Witness  ?  The  grounds  alleged  in  these  cases  are  good  to  dis- 
qualify a  tritness,  but  they  are  not  so  to  disquaEfy  a  reference 
to  oath.  The  anomaly,  hoM^erei',  goes  still  £uther.  An  oatK 
Ota  )feibrence  excludes  aU  other  proof,  and  i^  conclusrre  of  fhe 
diM ;  it  is  a  judicial  contract  to  terminate  the  suit  by  tiie  c^th. 
But,  in  the  decisions  referred  to,  it  has  not  btoi  attended  triih 
this  result — a  reference  to  oath  has  been  admitted,  and  yet 
t&e  Court  have  proceeded  to  judge  of  the  case  taking  the  oath 
along"  with  oth^  evidence.  This  is  quite  plain  from  what  X..ord 
Elchies  says  in  the  case  Blair  ir.  Balfour,  ^  Aat  the  oath  o^  a 
^  bankriipt  ought  to  be  less  relied  on  than  that  of  a  solvent  per- 

•  son,*  Ahd,  in  a  passage  of  Mr  Taifin  his  Treatise  on  Evi- 
lence,  there  is  the  following  sentence,  p.  27^-     *  ^^9  therefone, 

*  "ttppears  to  be  law,  that,  if  the  bankrupfs  oath  will  ttot  be  ad- ' 
'  mitted  as  one  of  itself  decisive  of  the  question,  at  least  il 
^  Wa)^  be  available  if  it  be  supported'  by  written  documents, 

*  and,  as  a  circumstance  along  with  others,  In  espiscation  of 

*  ^e  fkct.^  Kow,  what  is  all  this,  but  reducing  the  6ath  on 
t^fiatence  to  the  standard  of  the  evidence  of  a  common  ^tness. 
You  call  it  an  oath  on  reference,  and  yet  apply  to  it  those  rulei 
whick  are  only  applicable  to  the  dtuation  «ra  witness — yon 
cf  etude  it  becaute  of  relatibniahip,  and  you  w!Q  not  hold  it,  when 
adii^tfed,  ^  conclusive  of  the  cause,  which  Is  tiie  dear  conse- 
quence of  an  oa!h  on  refbrence^  but  you  take  It  alon^  ^^ 
dtfier  eirii^amstaBices^  and,  ia  shor^  ^*ust'ttrcsit  it  as  the  oafli  et" 
%  eomfnbli  witheM. 
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4%^  4M<the onlf  soqnd pfi^iciiito  la  to  ^w  a  ^i&iclaw  •^•v-owtwi^ 
fbi^  oi(A  oi|  roferencQ  may  affect  the  iatcrart  of  tba  er9<Uilor«»ifeiii.- 
and  tihe  reyersioaaiy  interest  of  tfie  bai»krap(k,  r^eeting .  ^  in  LJT^  \ 
t^^fcormer  case,  and  fustaiiifaig  it  in  thf  latter.    S^qnpoee  Hk^cSih^HH^ 
qUff^  tbat  tiie  ticket  in  question  had  been  a  wholsi  prise.  ;itf?anMp^ 
I.4ip»000  instead  of  a^  eighth,  and  that,  of  ikkh  T^^MOfi 
T^puid  bi^y^  gon^  to  the  cr€i4itoEs,  and  the  f^maining  L.1MQ0  ^ 
left^as  ^  ^yeni9n  to  thf  hanknq^  and  that,  in  the^  cimnn- • 
«(aiDCes,,tlie  present  c(\iefition  had  oooiured  a^  to  the.  h^nknipt^s 
eyapifflatjon  en  a  refe^^Oe  to  oath*    In  snch  a  case,  it  would.^ 
h^  ag^^.all  principle  to  refer  to  his  o^th  the  L.5000  vhicji 
beltv^gs  tp  hi^  crediitorB;  but  as  to  th^  L.15000  of  snppos^. 
r|»y«r8iw,k  why  should  the  pursuer,  tlie  bankrupt's  mece,  iiot« 
h^^titled  to  make  the  reference?    Suppose^  again,  a  case  ofi 
hp|0k^.bfVtikruptcj,  ^&  this  19  saM  to  bio,  isi  it  posnble  that»  in 
that.  f»f^  ve  could  allow  flie  pursuer  to  refer  to  oftth^  whethef 
t^tJic^K^t  beLqagp  to  her  or  to  th^  or^toiv  ?  I  ^awotoonpeiy^i 
H^t^  tbi^,  should  be  .aUo\f  ed. 

..I  fjswipt  af(|uieeice  in  the  geiieral  reasonings  of.mther  sidf  of- 
the  bar*  T^hfi  QQva^tsxr  the  pursuerargued  the  case<^  the  vieWf 
tl^  becafu^  ap  unde  cannot  b^  examined  a^  a  witness,  st^l. 
les^  Qught h^  to  be  allowed  to  depQi^  on  fijreferen^  to  oath* 
lOfnt,  fox^  thf)  ireasons  already  stated,  I  do  not  think  tfiis  entfups 
iain,  tbB.oaseiat  all^  as  the  grounds  upon  which  a  r^tiw  is. 
iliyyisjyig.ed  MJBL  witness  are  totals  different.    Qn  the  other 
lu^d^  tb^  i^nns^  for  the  defender  seemed  t^  ^vgue  ihe,  49^' 
tiimns^ll^J&oone  ca^eaparty  Ut^ting  cK>i4d  b^  d^r^yad 
€^,^P4^^^^  refernng  tp  thep2ith  of  the  party  with  wlvujn  > 
ll%ba^  4?pntraet(d-   I  aii8w^»  he  is  so  disqualified  in  ev^  €9^  > 
wJbfTP.th^  party  ceftses  tq  have  an  int^rest^  tither  by  assignv^ .^ 
or^  that  interest  pr  otherwisf9»  ( 

.IJTjiis  distinction  I  think  is  warranted  by  analpgy  i^d  the  laIp^^ 
g^p^^pCpur  ipstitulj^  writers,    Mr  Erskine  fty,  %  }\JiJn^% 
do^  ijielaw.thati  f  t^ugh.,tbe  €f^itm.f4'u^jffa^ 
<  jJl^iQ^imajr  provc^  tbw  debts,  by;  ^,  ip#t^  ^j  W^»W^ 
^#%.K*®^«^'**^'^'*  proper  Uiiif^efff^^  ^t^^ 

*  may  be  piiWd  by  the  oa&  of  the  debtor,  JSi^lftf^^fHSSSl^^ 

*  m  dee^^  so  as  to  mkt  the  sbarea  bdongiag  to  thf 
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I  iJulji^:  $  wldow,'n£xt  of  Mn,  or  crefitow  of  'ishe^decdM^.*' '  And,  dn^ 
Tower*  wT  ?^^  ^^®  principle,  lie  corrects"  hn  error  into  which  Xorl"^ 
Mdn.  Stair  had  fallen,  in  supposing  that  the  oath  of  a'  C€nrreu9  ie-' 

V     ^^n^»  might  he  taken  to  extinguish  a  creditor's  cTaim. 
OdA  V^/^iin^  .    P^  t^I^^  grounds,'  I  therefore  think  that  the  principle  is  % ' 
Bankfup^       dear  one,  and  may  be  v^  easily  applied  in  cases  similar  to  Cho ' 
present,  VIZ.  that  the^oath  of  reference  is  competent  as  to  any 
reversion^  if  it  is  alleged  that  there  will  be  ia  rerereSoftt,  but'9' 
not  competent  so  as  to  aBect  the  interest  of  the  creditors. 

Lord  dringletie. — I  certainly  think  this  case  to  be  dne^ 
ef  the  greatest  importance  to  the  law  of  Scotland*  altboufh 
I  cannot  accede  to  the  view  which  has 'now  been  taken  of  it' 
For  ^understand,  from  what  has  ftllen  from  Lord  PitmOlj,' 
that  his  Lordship  does  not  rest  his  opinion  at  ^11  upon  th^  cir- 
ciimstance  of  the  bankrupt  being  the  un<de  of  the  pursuer;  fti^T 
prison  asking  his  oath,  but  on  the  h/cX  of  Ills' bankruptcj^'^ 
Now,  if  it  is  to  be  held  as  a  general  princij^le,  Aiat  the  moment  ^ 
a'man  becomes  a  bankrupt,  his  oath  is  not  to  be  received,  ihere/ 
must  be  a  great  change  in  the  law  of  Scotland.  X^it  the  case  that ' 
the  subject  of  the  reference  is  a  prescribed  bill.    Acoori&iig  to 
diis  view,  the  moment  the  debtor  becomes  bankrupt,  (he  statn-^ 
tory  privilege  of  a  veferenee  of  resting  owbg  to  oath  b  out  olT 
Again,  a  trust  is  allbwed  to  be  proved  by  the  oath  of  a  tnis-* 
tee,    But  suppose  a  trustee  having  large  trust-funds  in  his 
hands  becomes  bankrupt,  will  the  truster,  from  that  drcum-' 
siance,  be  deprived  of  his  privilege  of  proving  the  existence  o^' 
the  trustify  reference  to  the  oath  of  the  trustee  I  The6e  are  con-' 
sequences  so  very  serious,  that  the  matter  would  require  to  to 
well  considered  before  you  laid  down  so  general  a  posirtioii.^ 
tt  is  true  that,  according  to  our  old  lawyers,  this  was  assumed!: 
Oitr  predecessors  seemed  to  have  thought  that  the  oath  of  the 
hfimkrupt  could  not  be  admitted.    But,  certainly,  both  Mr' 
Bell  and  Mr  Tait  lay  down  other  principles,  stating*,  that 
the  oath  of  the  bankrupt  U  not  excluded  in  every  case,  but' 
pply  iff  circumstances  of  suspicion. 

\  If  tliQ  question  had  ^elated  to  a  bond  by  the  unde  to  ISb 
niece,  the  obligation  could  not  have  Btood  aI(Aie:  *  ¥txt^ 
though  th^  act  1621  allows  onerosity  to  lie  estabBihed  by' 
the  oAth  of  the  conjtmd;  and  confideuC  l^erscb,  Mr  ^finkhie 
states  (ivi  1>  35,)  that  Chlfi  has  l^en  altered  fy  jN^actke^ 


a»^   ^.^  t^  oath  ;mi«t , >e„  supported   by,  cfllater}!  r^-}^^^Jffii 
canijibiiigefc.^  Viewing;^  the  present  claio^  in  thia  UgHt^  it  oc^    ^,  J  ^.^  . 
eiii^eo.  to  me,  as  Ordinary  in  the  cause,,  that,  if  th^r^  was^ein.      V  .i 
BO  circnmstamre.  of  suspicion    in  the  hankrupi^s  mtuation, .      ■   ■  ■/'  ' 
€idijr  jthan  the  r^tionship,   his  oath,  might  he    talcen  \^om4^P^$^'^ 
cra^c^ioiiiwltb  the  olher  evidence.    I  thought  a  &ir  Mth^^i^^^f^^,  \ - 
trpujid  be  ^tted  her^ ;  and,  therefore,  I  sustained  the  reference. , 
<^r^a]|il]r  the  judgment  of  the  House  of  Lords  in  the  casa ; 
mi/L^Knj  v.  ^Bitchie,  in  which. also  J  was  Ordinary,  is  ap*; 
|i)(i|inilljc  against,  my  opiniop;  but  I  suppose  that  they  topk; 
wo  oponderation  all. Uie  circumstances  of  the  case,  and  these . 
uafia^j  di^  not  show  a  yery  honest  transaction  between  tha> 
t^-bivDthew.    ,         .  ; 

^,fffyr4,Gknlee.T^l  concur  in  a  good  deal  of  what  has  fidlen^^^ 
tr^  I^ord^Pitpuliy.  I  understand,  in  general,  that  an  oath '. 
oi|,);^i$$ren.ce  &  n^tiDondusive  in  favour  of  the  party  referring, ' 
e^pf^fiinj^  hxfi9kh  afiects.the  interest  of  the  party  to  whom; 
tl^e  rpfereuoe  is  made-  No  doubt  the  oath  is  conduave  against ; 
tt|e  partry  who  jp^posed  the  reference.  In  cases  of  sequestration,  ** 
thyigji  ace  thrown  intq  a  very,  different  situation,  and  require '. 
dii^ent  regulations  in  point  of  law.  I  agree  very  much  with ' 
li^iat  Xord  Fitmilly  has  said,  that  so  &r  as  there  may  be  a  re* 
version,  in  which  the  bankrupt  alone  has  an  interest,  then  his » 
qatb  i^ay  be  taken  on  a  refSerenqe,  as  in  a  question  with  thia! 
inirsuer,  and  his  oath  would  be  decisive  of  the  case;  but  thai, 
^  ,qath  never  can  be  so  taken  as  to  affect  the  interest  of  the* 
cir^tors,  norcoidd.  we  hold  them  as  bound  down  in  the: 
apue.  way  aa  the  party. referring.  There  are  certain  circum^ 
B^9IM«es  in  which  it  would  be  improper  to  admit  the  reference' 
t^^  the  bankrupts  oath  at  aU,  so  as  to  affect  the  interests  ofi. 
ti^^^ereditors;  and  certainly  that  of  so  near  a  relationship  aa 
^^.here  is  one  of  these*  I  am  a  good  deal  Influenced  by^ 
i^^t  parsed  iu  the  House,  of  Lords  m  the  case  of  WKjhj  and; 
]$^tehie;  for  it  was  tbere  held  that  circumstances  of  suspidon. 
may  occur  which  will  render  a  banhrupfs  oath  improper  to^ 
l)e  tt^emeL  ^er^fcare,  upon  the  whole,  t  think  it  is  Wter 
to.  fipd  that  tharciferepce.pught  oat. to  be  received  so  &r  as  it; 
aj&ct9  the  ereditoiv  in  ibis  case.  j 

.  Ji0rA^^1^^Ci^^^'^i^^  observing  apon  the  unfevoufablaj 


TowtfteC^    .{S^iiflfigK,  nll^"]%ail|  ^iMiJMgi(^tt%k  Mi>!tf  MsMT-^ 


HeiiL  iMMr%  ii(4  kefi^  iiB,  yel  we  oumit  dhtit^  <^  ^sjrei  %Hi^4 

m  adnlfaiioti/lmt  it  ito«  not  aeem  to  be  jferfedy  ttait  ftfttlf 
^^it-tM  iftOBt^Gflteiiti^iiee^of  payaitet^CiHsA'^ie  tiMIlA^SMi 
Ae  ^equesft^A^edtate,  eves  ^i4A  Ot^^tidtetraiidlieisstelbi^^ 
iMM^vk^r  tlito  «8^«  daiiii  S^  "Bie  ytrapeg^'  talte  aiWy  'in 
chief  put  of  the  diviahle  figai^  by  h^  uudeV  «^^-  -^A^iiAtt^ 
^betract  question  is,  whether,  when  the  party  whom  die  hnrnght 
^io  ihe  *ifeld  as  the  sole  defebder,  ik  Hie^  rtprtoqrtative 
p(  the  #hole  brsdit^rs,  i&she^  eftfid^  to  m«ke  ttss^reAMtriie  > 
3%iftiftiaieAiiiKeafie  as  if  llifliej.had  baai  :av  Ar^rftrftiiA  rf 
firaiMUiflgsper  po}uid»  p)d  sh^  iMnt«^  J^V^^to  €n9il«!l 
|h»c»<^loffiof  tUssim,  beoauseshehadii  oJaim-iigatefllA^ 
hjinkropt,  iind  o^ered  to  prwe  her  claiia  hyipaoitii.  ^ 
]a  also  the  niece  of  this  man ;  i^rp  more,  she  Jived  in  Cuoilf 
with  him,  and  acted  in  the  capacity  of  his  hoiisekeqper  ;  and, 
therefore,  one  whom  his  trustee  was  «atitled  by  Mptets  to 
^Kssnine  a3  to^  tiie  state  of  her  ttncle^s  affain.  ^^&ef  l/ooldag 
teto  dl  |iie.aatheritiBi.on  the  point,  I  asl^  ii  tker»«ay  vulliOr 
fity  by  whidliy  nnder  such  dnmmstaoees  as  <he86»  ll^ia  U4 
oMiqpetent  to  proye  such  a  chihn  by  the  oath  of  the  banknip^ 
90  as  to  affect  the  interest  of  the  creditors.  ^Wfoimg  to  the 
case  of  Halkerston  in  17B3,  which  is  tbe  oply  ease  whete  Ite 
question  oepurred  with  creditors  in  a  sequestration,  the  laymil 
Reference  is  clearly  incpttq>etent 

Lodk  tp  the  consequences  of  adoptinga  gensfal  nleby  w4ddi 
Ae  whole  divisible  fund  of  a  baido^pt  estate  may  be  oatiisd 
off  from  the  creditor  by  a  near  relation  coming  fi«w»d  wiA 
|i  daim  against  the  bankrupt,  and  oflfarbg  to  ppove  it  bf  hia 
oath«  Is  it  conceivable  that,  \i4ien  Aerp  iasndi  vigUaMe  en 
ike  part  of  the  legislature  to  protect  the  intetest  of  tfie  cndi- 
tors  in  eases  of  baahniptiqr,  that  such  a  daim  eouldbaalowed 
to  be  prpved  in  this  manner  without  any  ottiflv  ^minm 
fffaatever.  Itis  said  that  tiiis  is  a  supplement  to  thepiMf ;  bnl 
I  ||oId  it  is  a  reference  which  most  (if  avowed)  be 


^imigmiOkfilbilg a^mmsim l  mil  dahold  it! to ^ ^^4^fV^9frJf^!f^J 
iiOMpgeti^t*    JM  I  da Ji«t  witik  t»  toy  it  iirnVkM/B  i^^inite^^at^Mdn.  \ . 

iMM'..  I  l««l(:tc^  th«  wcwutasoes  of  the  €bw,  tM  ^  F«i^  ai2HfvP««k 

Mfi;' if  tfi0  IMflpe  of  tlpe  lMada;iq^^^ 

wiftrMnriAtlie  «i|apity  qf  ■  hjg  IwiiefceepytVf  the  k  1ti% 

ftoj^VOff  ^  tl^Aetikm^  and  calls  ker  vncle't  tmstea  «•  th«  aoto 

jlriffderv'Bud  that  th«  tidset  was  registered  in  Imt  uada^i^ 

MVi|P»    iBUiyaddtfaiit  lamalroagjlyoonfin^ 

«ff)L^M  Glenlee  is,  by  tbe  jodgoieBt  at  tb*  Hoose  itf  Lofd^ 

lafthaitase.ftf  M^Kair  aad  BitohiA. 

<)  J;j[%e  Court  pKonounoed  tibe  fqllaidiig  interlocator  2 
^  J!»d  (h^l^  tb«  pfoposed  refetenod  to  the  oath  oC 
9^  Andwv'.HeilaQB  ig  inoompeteat ;  oltflr  the  iBterlOM 
i^  eatw  of  tho  Lord  Ordiaary  aceordia^y ;  nserriag 
^  all  <j[tte8tioii9  of  expenses  till  the  final  issue  of  the 
^  cauHe ;  and  remit  to  the  Lord  Ordinary  to  procee4 
^  therein  as  to  his  Lordship  shall  seem  just,* 

'per  the  jputsuer,  ScLGen.  (Hope)  Farsyih^  Ivory.       !>• 
FitMr^  Agent         For  die  defender.  Dean  cf  t^ 
(Umm^)  Skene,  Tame.       Jniitm  Tmme^  W.  M 
.    Afcnt.       r-Clerfc 
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ABSTRACT 

OF 

JUDGMENTS  OF  THE  HOUSE  OP  I^ORDS,     . 
fmou  90th  jvne  1825,  in  cases  eepobted  iv  the  faculvt' 

COLLECTIOK. 


Bdl  p.  Magistrates  of  Montrose,  (appellants)  28th 
June  1635  (vide  Fac.  Coll.  28th  Jan.  1824,  No.  101) 
^  ORDEEED  and  ADJUDGED,  that  the  interlocutor  corn- 
^  plained  of  he  reversedt  and  that  the  action  be  dls*' 
^  missed/ 

Forbes's  Trustees  (appellants)  r.  Livingston,  29th* 
June  lSi5(videFac.  Coll.  Slst  Jan.  1825,  No.  152)'  or.' 

<  DERED,  that  the  cause  be  remitted  back  to  the  Court 
^  of  Session,  to  review  generally  the  interlocutors,  com- 
^  plained  of;  and,  in  reviewing  the  same,  the  Court  is 

<  specially  to  consider  whether  the  respondent  has 

*  produced  a  sufficient  title  on  which  prescription  can 

*  be  founded  ;  and  whether  the  acts  of  possession  and 

*  taking  of  the  coal  in  Tappuch,  or  Tappuchstone  and 
^  Whiterig  respectively,  in  proof  in  the  cause,  are 
'  sufficient  to  establish  a  title  by  prescription  in  the 
^  respondent  to  the  coal  under  the  lands  of  Nicolton,' 
^  Westshot,  Hillside,  Gilmeadowland,  and  Parkhall^' 
^  and  under  the  lands  of  Whiterig,  or  any  of  them : 
«  And  it  i9  further  ordered,  that  the  Court  to  which 


^  'AU  remit  tg  made  do  requira  ilie  <]rtfiiiibii'  cl  tJ&a 
'  Judges  of  the  other  Bivlsibn  in  the  ..matted  and 
'  questions  of  law  in  this,  in  writing,  &c. ;  and,  after, 
^sd  reviewing  the  interlocutors  complained  of,  tbe 
^  S£dd  Court  do  and  decern  in  this  cause  as  inay  be 
^  just;  '   - 

Earl  of  Ml  nto  <appenftAt8yif.  Sir  WHKam  IBffiot,  Sddi 
Ame  1«C5  (tUk  Pae.  Coll.  14th  Feb.  I8SS,  No.  M) 
^  OBD£ft£D  and  ADftTDOED,  that  ti»  AppeOtffi^ 
*-  miflsed,  and  tlie  interiocntor  eomphfbted  of  he^nSbm* 

Archibald  Campbefl  f>.  William  Dunn  and  others, 
(appellants)  S9th  June  ims  (mde  VatS  Ga:iiiik 
M«3r  1SS3;  No.  ^)  ^  cmi^to«B,  ^t  ^e  dMJse 
^•be  xemitted  badic'  to^  the  ^Coort  6^  i^efesbn'  to 
'  review  the  interlocutors   compHalned  of i  AkA  it 

*  is    further  ordebep,  that  the  Cotori  to  Wlnrii 

*  this    remit  is    made    do  require  the  opinicm  jof 

*  Che  Judges  of  fbe  otlH^  Division  in'  ike  tnatfer 
**and  questions  of  law  in  this   case^  in  wt!d^, 

*  &eb )  fffidj  after  so  reviewing  ihe  xnteritKnibWB'ix^ 

'  plained  of,  the  •saad  Court  do  and  decara  lii  ^, 
'  Mvse  as  max  be  jt^t' 

Pe4le  o.  Gmnt,  (aH>elIan(8)  5di  Jaly  laM  f^Mfe 
^«W.   Cbl^   14th  Jtise    18t9,  No.  180}  ^'Ykid&. 

»^»  Htli  Jttii«  18a9>  eomiikdit^  6{t^Wi«Ti^' 
t^l  ,AlKl  jt'ls  fai«her oiDEllBbi  thirtjdid'iai^'lfe' 
*.  remits  bock  <»  tSe^H[W^  bY  iim^Wmm' 

*  m^  ifv^^mofi  potitMm  of  the  l^th  ^ 

*  >t8»i'%ii«ii$By:  ike' *mtiie^'SiS(mM 


•^  Court  can  be  ms^me4  acq^rdui^  to  thes^  interlocu-. 
•*t9r8  of  the  li^nl  Ordinaiy,  upo^  the  grounds  inen*^ 

*  /^^pned  iu  kay  of  theiQ^  or  any  other  grounds  appear-^ 
^]  ifig'in  the  pleadings^  other  than  those  founded  upon- 
^  thh' dandciUum  origims;  and  baring  regard  la  jthet 
'  £act  of  a  suit  or  suits  depending  in  the  Court  of 
^  J^aawf^y-xA  ^fi^^  and' the  period  or  ptoMftof 
^  il^e  commeipcemMt  thereof,  if  it  shall  appear  thai 
'^  the  pwmer  pouU  therein  recover  hit  demand,  if  he 

*  bad anjr  just  demand;  and  after  sudL rehearii^»  ta 
^  proceed  as  to  such  interlocutors  of  the  Lord  Qrd^' 
^  nary^  and  in  the  cause,  as  shall  be  just.* 

William.  Laing  v.  Earl  and  Countess  of  Strathmort 
(^ppdlanta)  S4tii  Febw  1826  (vide  Fac.  Coll.  IBth  Feb. 
182S,  No.  41)  *  o]Ui£ii£D  and  abjudoed,  4hftt  the* 
'*  interlocutors*  complained  of  be  rerersedf  aad  the- 

*  letters  suspended  simpUciter.' 

Lowthian  Ross  and  George  Hind  «r.  Nathaniel  Chor^* 
ton  and  James  Marshall  (i^pellants)  Sd  March  l8Sd' 
(vide  Fac.  Coll.  12th  Nov.  1824,  No.  140)  <  obdeeed 
'  a^d  AJ^JtTDOEB,  that  the  appeal  be  dismissed*  and^ 

*  the  interlocutors,  so  far  as  the  same  are  therein '^ 
^  complained  of,  be  affirmed/ 

Mrs  WeHwood  Haf  and  her  trustee  (appellants)  #4 
Marshall  a2d  March  1826  (vide  Foe,  Coll.-  7th  J«lr 
1824«  No.  140) '  OBBEEEB  and  adjudoEsi  that  1iie> 
€  ^peal  be  dismissed,  and  the  interlocutets  oomptain*^ 
'  ed  of  beafiSrmedi  vith  LJL90  oosts*'  « 

SyiUiamHiQaBd  otfaen^appellaniH)  n.  TheltewyJJr' 
Jiih>l>3iirns  Apd  atheni,14th  April  1826  (^wtftf  i^> 
<Jb»:j^4th  Xk^  18^4.  No.  160) '  oii^WEE9  ^'m-' 


;*^4pfUtQi:s,^offtr  asjQOf^idfij^ 

3/  is  ferther  OBD^BiEjj,  thatt^^ 

/  thi*  j^p^U  to  tli«  Extent  of  J^^O^  w  weU  as  tfct 

'  costaof  the  respondents,  be  defrayed  by  theiaidB^ 

/  spondents^  out  of  the  trust  funds.* 

iftppeitents)  «5fh  Af^I  1^3^/^*^.^^^^^^^ 

,l3!WJ^y  ^825^  Nc^  175))oj^^^9ff^ja^^^^^ 

/  that  the  appeal  be  dismissed,  and  t^r^':i^ft!^pfl^lS^ 

/  complained  of  be  affirmed,  with  L.200  costs/ 

G<Nan  of  0my  iw9^9^^yn^i^^tf»m.'Mif^ 

*  way  fc«WL  ll^M*  reftp^tivB  (mjbs^  mjM^i  f<*J4« 

*  iiu;l$mg  from  ti»eir  Ja^i  or  w*3r::g<png.>?r«a^,ift^^,faid 

*  farms.  (h»y  ejjcepted^i.:  Aedlt  ^<)aDi^&p.i%t,,ffiMi 
.*  this  .4eqlf^^tiQii«  ^tjtiis  ,c(»«9e  be  r«^t^,)»»^:,|(>  ^ 
.•  C9ttTt  of  ^«ifH>ft  ^jjpeyidw  tb«  iflfcerJooH^r,  ^oirj^b- 

*  «d  <9f  t  <j»4  ftw^hpf  tflido.ia  t^  ,cgH9c^a8:i»;}^.aMt 

lie  B«i of  Fife  •,  TI|e,lftte  miA^fMQ*»dmi(»e8, 
i^fgOjoAnyomMaifl^  (^idf  Foe,  GiiA jm  »ec 
IJSSHK  No>  94)  '7^  XiOiids  4o  j)ot  think  U'Pgc^i^imy  to 
i  ,fi;ofgi9pii^.  WF  jv48mHi<^  MlHNi  tbe-obf^iipogjii^ich 
:/  Jb{|:?<p  h«en  «t«te4>  19  U)e  .4!p«r^  ^^  I«wti|«rOf  Um 
. *  iniat^i feo.tl^« biUof sxfl«^99 a»i1|»;cq4 |^ j^iflisiqpied, 
'  bjT:  ther«  Iiteiff^^qflthsr  J^Ul  of  «ccepU<«W  f«ii^<S«4  on 

*  ))fll4lC(if  the. 3fwo«^ party, jB»Q«iEi90 ^oaiwth^apped, 
:  * ,  OT  by. cqaicw  of  q|3^yoq».:tak5Si  iji,fXtfi.t$^r  ^iS^aat; 

*  this  House  being  of  opinion,  that,  tj^  ^Ufff^- Qdti 

*  Commissioner's  directions  to  the  jury,  as  stated  in  the 


^^  lb%U  {^  exd^miSf  i^eied  to  thi^  Appeal;  couM  not 

f  *  be  justly  excepted  to :  And,  therefore,  it  is  obdbrsd 

.^  and  Ai)Ji7BG£i>,  tbat  the  appeal  be  dismissed,  and 

^  the  interlocutor  complained  of»  be  affirmed,  with  L.50 

'♦costs/      ^ 

Charles  Marquis  of  Queensberry  v.  Executors  of 

*  ^William  Duke  of  QueenAbeiTy  (appdiants)  itid  May 

18ii6fmde  Pae.  Co/?.  15th  December  18S5,  No.  e«). 

'"^3^'  judgment  of  House  of  Lords  is  appended  to  Pae. 

^.l64RwLi.8vo. 

Dawson  and  Mitchell  v.  Magistrates  of  Glasgow,  (ap- 

l^^Uants)  sad  May  1BS6  (i^ide  Pm.  CoO.  14th  June 

^  ^IBii,  No:  li2^,  and  !l4(h  Nov.  I8S7,  No.  1) '  oii0£K£l>» 

'^>^tlttt&  tirt  eattse  be  remmed  back  to  the  Court  of  Ses- 

X^'i^tbA  to  review  generally  ^  mteriocutoft  oompfaihied 

i^f^l  atid,*)n  revieiHng  the  same,  they  are  particularly 

'-^^%&^mi&st,  hi  the  said  action  of  advocation,  whether 

-j^  flie^WcLgisti^ates  of  Glasgbw  are  entitled  to  any,  and^ 

irijif  Iq  any^'to  >vrhat  dues  in  respect  of  corn  or  grain 

^"^4m)Ught  within  tihe  liberties  or  territory  of  the  city 

i^^^o^  burgh  of  Glasgow,  for  sale,  manuftetusre^  or  oon^ 

^  sumption ;  and,  if  they  are  entitled  to  any  such  dues, 

'  then,  whether  the  lands  in  the  possession  of  the  re- 

4^*^]|letiVlare  wkkin  such  liberties  or  territcoy :  And 

•  >J^  Wluriiheih  okdebbd,  that  the  Court  to  whidt  this 

of  Y^ttr^isniade  db  require  the  opinion  of  tho  Judges 

rK^idfthe  other  Division:  on  the  whole  matters  and  <|«es* 

^>!iidns4rfk!W' which  may  arise  in  this  ease,  as  well 

>^^  loifhe  aiction  of  advocation  as  in  the  action  of  de- 

"^  litanU»r,.w3ii^h 'Judges  are  so  to  giye  a^d  oommuni** 

tl^  4Stite  the  same;  and,  alter  so  .reviewing  th^  i»terl6- 

:5  ^Mtoi^  the  CouH'do  cind  deeern  in  the 'said-bauses 

\'<i*i^nMj^4eJittt^^  "  •   '     :     .:•...:!-■ 

Sir  Michael  Shaw  Stewart  (appellant)  v.  James  Cor- 


^^^^ii'^p^^>w^^i»y  ■A^^wW'f  »^wp^^  0^  ^Hif'^  ^09^^t%  i^'^rv^K  ^^^Sr 

9i) '  0]ifii»i£j>/tkat  tlie  mmkitket^t^ 

^  Court  x^  SeflGien  to  revieir  gwf^ctiUf  iOm^  .rt^f^^f^^ 

*  terd'comiddaed  of;  asd  it  k  fortliW  ^OmSb]^^ 

*  the  Court  to  which  thia. remit  is  jn^de  d^' J^ejupjfti 
'  the  opinibn,  in  writing,  of  the  other  Jvuijg»j9l  the* 
^  C^urt  Of  Sesdott  <»i  the  whole  maittMift&d  qiiMtioai 
"^  al  kw  if^eh  mgf.  ajr^ift  tUba^aae^^rtt^i^  Jhfl^ 
^  at*e  to  glre  luid  oommuiioate  the  wnaj  9ti4  aftp 

*  eo^  reviewing  the  ittierlocudor  iMBfimMi  0^4iifimui^ 
^  Court  do  and  dec^n .  in  the  eaid  ismte  -is  v^lf  W^ 

Barl  of  Stair  (appellant)  r.  Earl  of  Stair's  I'^offe^ 
fl4th  May  1826  (^ideFacCoU.  tlst  FehriMkrj  1L8^||, 
No.  64).  The  judgment  of  Hoaee  of  Xtfirda.ls  ^Jgf^f^ 
ed  to  J^Vwf.  Co&  voL  i.  i5vo»  •  ^    :^ 

Lieutenant-Colonel  W.  E«  Cl|mpbellt^  La4f  ^^a|7 1}. 
Crwfurd  (appellant)  a6th  May  1826  (vid^  Foe,  C^ 
Sjith  February  1824,  No.  114) '  OftD£tBi>  And  ^aj^ 
^  JUBQEO,  that  the  interlocutor  complain^  of  be  r^ 

*  vetsfdy  and  that  the  defender  be  aeeoilzied.*    . 

Mrs  Macmlken  TcHrance  and  haeband  0.  Archfb^a 
Craufuird  (appeliant)  26th  May  1826/wA>  JPio,  i^ 
let  Dec.  1880,  No!  SS)  '  oabbebb^  aftd .  aimtuj^sjqV^ 
«  that  the  interlocutor  comidaiaed  of  be  refTeiwd».ies»f* » 
«  aatb  the  aum  of  L.2S0.  5s.  8d<  being  three-feurthi  • 
<  pf  the  sum  of  ]Ll54.  2s.  7d.  ezpenled  in  bafldw^^ 
^  gaxden-liouse  at  Giange  Houses  psoHi  of  the  s«m»of . 
«  Ii.49.  6s.  lid.  Ia40.  12aw  5d«  and  hM.  tSs:  Ud^ . 
«  expended  on  the  said  entafied  es&te  fi>r  draiBhi^  . 

*  1^  planting;  as  to  which  it  Is  &rthsr  osiijeEisO  . 

*  iipd  AB JtTDGED,  that  the  s^  interlocttim  he  affim?  . 

*  «d;  iUndit.  i3  further  OKpE&Ejp  and  4J>jvi>G]p,  . 


OF*  tAt  kwstf  dip  tbftiw:  18^1 

*lJitfifcBjr  iiwaraWr  ag^n^  ^tii€  appellant  be  revtsrsed  f 
^"^bid  it  fs  ftirtber  cmDEBED,  that  the  cause  1>e  re- 
^-mftted  back  to  the  Court  of  Session,  to' proceed. 
**  farther  therein  as  is  consistent  with  this  Judgmettt, 
•^'iJtfdfcjust.*  :       '        . 

^^Jobn  Tod  and  oiliersi  (appellants  in  original  ap* 
pM}'  p.  7ame9*  James  Tod,  Simpaatj '  and-  oHiers, 
Itt'liut^h  IMT  {vide  Pac.  CoU.  9A  June  1896^ 
UMi  MI)  '  ofti>fiEEi>  and  abjud^g^bd,  ^at  the  In- 
terloetitoir  cdmplaiiied  of  lii  the  originiU  appeal'  ba 
aflrmed^  except  in  so  far  as  it  omits  to  gire  coats ) 
<3lntf  ^  h'  is  de^cliared  that  the  tespoiidents  ought  to 
•tiave  &ad'  the  costs  of  proceeding  in  the  Court  of 
iS&sJm  aedbrding  to  th6  true  intent  and  meaning  of 
the  statutes  relative  to  proceedings  in  sueh  cas«B  t 
And  it  is  further  ordered,  that  the  cause  be  remit- 
-dd^Bdd^ixrtfae  Court  of  Se^idn  to  do  therein  asBhaU 
*&f  just'  and  consistent  with  this  declaration :  And 
His  i^lther  OliDERED  and  adjudged,  that  the  said 
fifteitlocutot',  so'far  as  complained  of  in  the  woss  ap* 
peal^  be  reteited/ 

^X|^:itbnder'  He|rt)urn  Murray  Beldies  r.  The  Reve^ 
tik'Aoberr  Moore  (appellant)  21  May  1827  (vide  Pac 
Qfl^t3th  December  1825^  No;  S5) '  ordeeed  and  adi. 

*  lrt?buEO,  that  the  interlodutots  complained  of  be  r^ 

^  ^i^!Hf^d  t  And  it  is  further  ordered^  that  the  interlocu-  * 
^  fdp  of  the  Lord  Ordinary  dated  th^  ISth  May  182S  be 

*  itfBriAed :  And  it  is  further  ORDEREp/thatrthe  causa 

.*  iic  remitted  back  to  the  Cdui^t  of  Session  to  fijt  tba  ' 

*  MSxiA  fblr  the  appellant's  entry  to  the  glebe  designa^  ' 

*  ted*bj^  the  Presbytery :  And  it  is  declared,  that  the 

^  i^iiellant  is  entitled  to  a  pecuniary  comprasation^fUr  ' 
^  dtt  irant  of  a  glebe :  And  it  is  fiirtber^  ob])KR£19$  ' 

4M 
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t'    ■:<•"•■•    ■        -■ •      >    •••■-   •       ■-•.-•  • 

Qavia  Strut^n  v.  Jciin  Lang  <4>prilaat)-  ttdk 
May  18S7  <ewfe  1^.  CofiL  «d  Febniair  X89i,  Na^ 
AioniinQEua»ani  'AOJUMHBXH'  IkM  1im>vpfaak  haiiS0- 
t  nriufcd,  wd  JiiffiBicfloaitate  f(M9iaiBfeA:^itfbii^ 
t< tpMh £];«) ooMfc*     -.      •.•.■••.,'..•..  ,i.r  1  • 

>  1^9  Ma^fartfattt  «£  Bdiid)t*gk  «..]>.  -Badgbtnd 
Cdmg&ny,  arid  <^iert  (appdtentiO''^'^^'^'^^<">* 
feitf^  JW.  CM2.  Sd  Ifaneh  18S6»«i<3a77ff)»  '< 
'*  ^«t  AJbJVDGCO,  that  the  tqipeai ^e^diamimod/dDi 

*  t^  {iitMleeiitorB   oompbuned  -of  ljeafixiBed;.«idl 

^  Thfi  Itevennd  Ihr  Attid  (tpjiellM^  k  If ligiifadta 
eP  Ay]^,  «iid' ethers,  :iSth  Junfe  tSOffniia  Mae.  &B. 
I99i  Jvaib  ISSS*,  No.  £13>  *  orihsiibd  and-Aikinv- 
^  e£b,4lfat  the  iAterioeiitoracofiipIieiised>o£4)e:ianr^ 

*  ed:  And  it  is  further  obdebed,- thattbeaapHBlte 
<  remitted  back  to  the  Second  IMviaic^  of  the  Cmat 
'of  Se6didn>  with  ah.  ibstFtKtiimi'Uiat  it  iii^wyiby 
'^  the  judgmttit  -  of  the  If^ttM  of  Lonb  inthd 
*^^  ftriiflifie  cdM,  thAtthe<  rainister  of:  a-Hoyai 
*<  "baHiig  a  hi^ward  dfaftriot  amexed,  fehyTlaw  eati*' 
-<  I^-to'haVea£bi6&s6>aaiigii«d«»Ukn/  .  ...  j  * 
-     1-.    =     . ;            ;                 )               ■••..   .      ■    .       ••  .  » 

Mifr '  WUBam  Henrf  Bsrl  ofiStftlr,  ^t^fellaatlr  #. 
"ffir  •  ^oMi  Dak^taple  HunSton  Macgitt  and-  aAikif 
'itustees  of  ttie  late  /oltn  Em^  «f  ^^laifv  I8ih  Jhi* 

'**Lordar  ai«  i»f  opioion  Umi^  '  MnAiiiif  tB:«he  lai* 
^  ^ifeCrtidion  «f ^thii  tiHiBt^di^kMititM  ia^qlMtini,  tl» 

*  same  ought  to  be  ctm^lleied  as  contuning  a  gift  of 


vijht»»vawfcpwwd  in  imj  4«f^  ill  eniafk  tKM»i^i)>T 
'  th^B^id  {^v^)  and  also  ^11  w4  8iao4^  ^oUfl  md^ 
«  99103  of  &kN4ey,(  Jieritabl^  aad  mQV^abl^^  owing 
.1,1^  l|iii».i&  Vifi^mA  or  in  Scot44iii»  .W:  e)s§n^^?e,' 
j^teQts  .^  land*.  goodSf  geai:v  aiid  itfweaU^  ei|tM(a 

IrlMiBb  or  tbfildMxidd  pttrtein  nd.bdoB0)iiAt#  Juikrat 
'  h^B  deatb,  (excepting  the  furnitinrtd  ja  ]|rbJiw9%  dF 
'  Culhom)  together  with  the  interest  and  proceeds  of 
AimidivflBtrfenA  fijmdfi:after  mentioned^  toutbi^  i^i^enftnt; 
A^tt^  teikhe.fiOTeralperBonpi w]n> imy  bcaome.eiitjtied 
4:fii:9Miessi0n,to  the  laads  of  Cul^uheraot  ^iidioibeci/ 
Siiiy ;  wiiio^  t^.  the  di^Qidtioii  and  tailisic  of  tim  fMii^ 
"^J^Q^fa^fl^  Cll)^  MA^en«(WMKAwtf  totbe^ 

^  several  rights  and  interests  of  the  aifp^UwH^  .fod' 
'  such  several  persons  sijccessively,  in  the  said  lands  o^ 
-5.  Cnlqnheftoii  ^and  others^  hf  Tiftu^  .of.«D<ii  eiitail/ 
^  slit[^tnawrtl(eleqB  ta  titre  cmta ^iida:q)?Qsea>«f  %f 
^eqEacntioQ  of  the  temta  of  tiUe trwt-disSMntiw  io^ 
^.4>oitwn0  eocept  tba  partimtar.  €p8M.a«die;^i|Af90 
4}  aibfrmcittiaiied J  and4l^sut^«e(tQ  th^liiijineiit  o# 
K;1M  sMeral  k^clei  wd  awiiitiesiia  tbp  jajd  tavst^ 
i!>.dfapantioii  mentioned  3    And.  thifl  Hqjwq  Jtb^r^fore 
tiia  of  ispidion^  4hnt  the  «|>tiellant  H¥aa<and  i»«  ^ntjA^^' 
.fl;9iid  tloM;  the  several  per«o«0  tWlta#I|aU.fr^m  tlmi^  to^ 
llmia/snqeesd  bim  in  thQ ^ontoil  of .th«  daid  Imd^f  of 
*  Ctdquherson «nd  «Chet8»  »CQD«Aqg.  to  theoeumwi of 
'  iuch  entail,  will^  from  tinae  to  tinie,  be  entitled  to* 
^  l^iinlf]^.  Ald^p«oee^4 ellb^.whq^pof  tfai9  /(npat^ 
>.  JiMi  «bich  ^«M  amiff}  ft«ir  Oi^  ei4  <f  t^b^^.^^v^ 
^iidoiitlM  HiuaHtr  :eUiw^  tOithewHmt^ 

^:<be  l<(rt>  oCJSoitlndi.  JM/Mmuntiof  d4»t«{)B|l\]9gf-* 
-Ai^lei^iwiA  vttib.jBtwU.  iKi80..BiitU  tba  wi^€i%^p»s' 

4Wl« 


WHS         AMirkii^T^  ov^  ^toCMaKfft 

^^I>e«ri¥ig' that  the  wLifl  iriletfocuto?©  otfgflt^fb  bfe  A 
^  ft^m^a  ^*  ttie  I'easoifi  above  Btdted,  fbis  HotaSd  4bM 
^tioithiilk  1t^lieces6ary  td  ptH)h(mabe  diiip^'  judgmMit 
^  'tfp^m^at]^  df  tile  6th^t  reasons  itaoM  &-  ttH^lnleHo; 

^  ^Adhcfrlflg'to  tto  fotmer  liiterloclJittM^s  tH^feitt^eflamd 
^  to:  And  it  is  further  ord£AEd/ tliiA  tbTe  MM'Oii- 
^  ginal  and  cross  appeals  be  dismissed.' 

''Bi^ock  #.  Cabb^ll  and  dtheis  (appeltent^  ItAiMajr 
leSB^r^r/r/^  jPVMr.  CoU.  t^Oi  Nor.  189$»K^  11)  ^  QK- 
^ -MESHED  tod  ADJUDGED,  tiiat  thewiise'  tenmiMed 
^  back  to  the'Court  of  Session' t^  vevUw'^nteMlf  :Jiie 
^  ihterlocutors  c6m|)lained  of:  And  it  h  ftirther  0ft4 
^^bkiteD^  tb^t  the^'Cdurt  tb^ which  t^fs  reaai  jfe^naie 
^<iid  require  the  opinfon  of  thd  Judges  of  tiie-  other 
^^DiViSion  land  of  th^  Lords  Otidin^,  *ot>  die  wMben 
^«^atid  questions  6f  law  in  this  case  tstated  ki  wvitai;, 
*  ^  And  after  so  reviewing  the  interlocutors  ^€6m« 
t  plained  of,  the  said  Court  ere  to  do  and  decern  in 
♦Uhls'WiUBeafi  nifty  t>e  just;  :j 

•  !i?h*  SMtPand  ^.  The  *  IncorpAratiott  of  Tbxigsm^tli 
OJUsgdw  (both  parties  appellants)  4th  Ju»e  1888 
(^de  Pac:  Cb^.  9\k  January  1«&6,  Nd/43l)  ^^  ok- 
♦'DeIiSSd  and  'A»jiji>tfEi),  ^hat  the  original  and  ioress 
^-^jltols  teay  t)e*  d5sinissed/  aud  the  sevemT  interio- 
rs <tatoft'comj)lainea  of  be  tiftriftfe*^^ 

'  TSraidoM  'M«Orfegt*  *?.  Mi^  Mkfy  Bfaik  ^MfWH, 
(«ippelhtnt)  ^h  Junfe'^gfeft  (Hde  F&c.  C6S:  HikDe^ 
Ifctnb^l'  l«8U;p  N<).  TfS)  ^'UiK)ri  dUe  coflrsida^tlds  of 
^  airtlie  ^ode^ilg^  lii  'tMisr  action  df  dedai^ar  of 
^•SiarKSg*;  -at  tte  fosiance  6f  /Maftcoim  ^M*e«^ 
fiiAgtilh^  MajySlddc  f*^      jfteffteularrfofthrfwa. 


V)lic»l6  set.fMh  are,  ^^  llat  aii  irregvtlai'tnaiTiQgeHraB 
^tecQefamNd  betirefn  the  widMalei^  Magiegoi^^aftd 
"f  tbi^^tad  Maiy.Bkck  M'Naill  bf  Doettr  J^'Sl^iU-at' 
^;.H^]fFto«rii,  te  0priog  1816^  which  wiie  eooBUnuaat^d 
^bf  th^if  ^eniAlag^severfll  nigl^  tog^^er  itet  the  acffifte' 
1^%ad^' and  HhtMhey  conaid^ed itprepe^onfheiy.re^' 
'^ixutoto  Bdhiburgh,  in  themonA  <^  May  181^,  tha^^o 
*•  time  should  be  lost  in  celebrating  in  Jwie  ecdeAe 
***that  marriage  which  had  been  irregutarlycelebhited 
^  ddt#«efi  thcnl ;  and,  accordfnglyj  they^were;  in  the 
^^.TOdnth^of^ay  181^;  tcgnltely  mdifri^  by  ik^' 
f^'Iteverend  Joseph  RobeitscKi,  mintster  of  the  chapel 
^riii  JLeitb  wyiid^  jBdifiburgh^.''-  AoA,  upon  eisamiub* 
*.  !*io«  (ff  ivliaC  has  lieto  established  by  evidence  jnihe' 
^•iGSoiiFts  behnr,  ivith  reference  to  the  facta  alleged  in 
^isbe^  said  ^mni6tMi,  this  'H^use  is  oi?  opiiAoi>  that 
^■lihfire'is'no'iwoaf  whatever  bf  iany  marriage 4)e(weei» 
'^difesB'partSea  having  at  -aory  time  taken  plane  ^t 
^rfiolytown,  -or  of  any  r^r^ilar  marri^  ii|  Jit^ 
^fiecdema  haring  been  celebrated  betw^&n  ^tiian -at 
^  fidinbnrgh  in  the  month  of  May  1816  {•  and^  fmr^^' 
'  €her;  this  House  taking  into  consideratiiMi  all-  tfie' 
^^aetsiMfH'  ftircniMtances*  prored^  in  relalfei^  t^'^Iie 
j^lMlidiict'of  the  parties^  both  before- aafl  aftisr  ^^ 
'^aSd  of'  May  llftl^»  is  of  opinion  tlia^  ther^  i^  ak 
i^-^eHdenee^sufBdent  to  justify- tfaeeMdtfsioft  ihat^iie' 
"^taklMttry  Black  W^m,  and  tlie  aaid  Maloolia* 
'  Macgregor  did,  on  the'fiSd  day  i»f  May  1816^  tor  kt' 
**  any  other  time,  voluntarily  and  deliberately  express' 
ffttttf 'ireal  mutual  Tonsent  immediatdy  ta  cdiflfact 
^l^inifitia^ 'wfaibb,  by  tho  law  of  Scotihm^  »  aeee^ 
'^  aarjr  ^  giro,  validity  to  sucfa^m  irregriamnairiafe' 
:.^  as  'ia  4ll^^  to  have  taken  plaoe:  It  is  themfore 
!^tc«ft«HEB  bad  •ADWi>aEt)i,]ldfeat'tte-8evEiri^}«*eri 
frrc«tctfa  tovtpl&inM  of  h6  teamed ;  land-^aHhe^  §w^ 


*  «8  if  ibe  liad  thi<tt  first  «iieeeedM  «»  HieHifl^  ifiijl^ 
'  tfte  efitaa  imder  Whidi  Ire  dahnetf,  vtuMetei^by 

*  axiy  ttdt  dtoe  t6  y«  p^^^ke ;  foA  thOi^HofaOBps 
'^'«r6  (rf  opidioth;  €hat'Che  tepttstaUii^e  ^'f^said 
*-'J«lia  Tans-A^^-is  entitled  to  teceive  the'  i^ts 
'-  which  feil^ehie  ^  Bfer^niHafi  18M,  ■bdtig«E(l»r'lbe 

*  judgment  of  this  House :   It  is  tiierefore  o&debed 

*  and  ADjiTBesii  that  the  ital)»>l6bMefe<'«^IU^ed 
«of  ibiAe  to%inti  Hpped,  So^fl^rHe  tl&^tep&ihe 
*'>daBin^f  t^  appeUant  as  Ae  tepiresehiktiVe  af''^Aife 
t'SttdiJidhb  J^a  ^ans  Agne**r  to  the  9<^tt'dtoe<!fi%m 
*^liie  occupiers  of  the  lands  in  ques^eo'tUnlet^e-^ 

*  spondents,  wbich  became  dne  at  Martinmas  1828, 
'  subsequent  to  the  judgment  of  this  H6>Rse  e^  fh«^  ^Ist 
«  of  A^  lSne,-bejfe^Mi  And  ft  i»  ttmSe^S^ 
iih&rik* ^j^atftiB ^MMM  id *the )4irf8%hSA'^ 
*<  iMmedtte^titi^irtiflSasimHrbiin  thif«ev^et^  tiki^iik 
<'«f  &»  lands-  i»  qlMs^t^j  mHbim  pfdjUdfSe  -to  ^f 

*  xpiestioa  ^whether)  if  the  respMidente,^  iSn^  tf'tkaA, 
<  m»e  in  tife  personal  occupation -of  aiqr  part  of  the 
'^iktuds'te  queflfion^  aH4'-%ad  sown  (^^  €r6i^eo(f/^be]r 

*  tfiiere'mtitled  to  &^%esefi(^-siieh  crops -gi£ffleicfP%tt^ 

*  fore  Martinmas  1822,  although  sdtoeqheittf6ifh^^st 

*  <tf  July pteceding :  And  itisfuirthero&DeBEij/Qiat 
« .tfae>cifHde  be  i«ihi«t«4  BMit^tb  ttie  OtfiM  Msf  ^^edJaloh 
f  >to  giire«liMletSon6  saocdriMglf  r'AiM^li  lifMi^ 

*  xivaHMkn,  Hmt  the^  tiM^  bppeid  be  dlMiifi^eid^  tsA 

*  ike  iktedoeutof  ^  the  -Ldyds  oC'fies^n  <tP«lije^ 

*  «Qaa  IMi>l»ion,  m  f AT  as  eom^ned  i^'lif  -^  •s&i'd 
«>«r«SB«Kieal,  be  liffirmfedi  And  !t%r^l«Mier  cftu^MteD 
f-;1bftt'ibB'apfpeHaiita  '4fi(|iie  -sild -eieosB'v^^  A^  ^}r 
<'t0'tii6  fo^nnd^t  the WHK  «)f ' filxt^'foydB^lier 
f  «otiaiaMsf«et>bf^^««aid%h^^^^>*    '    i^^  ' 


VfdS  (Htith  Ftu.'  cm.  ISth  M^7  lf26i  Kq.  «6) 
-'-otoftaiEOr  anfl  aovuimed  ibat  tbo:  os^isal  and 
StPQfB  ai^pMlf  *b»  tUwiaiswd,  and  tiie  interiooiitf^ 
f  ftMBfialtifed  «f  be«IBi«Md :  And  it  ift£iirtlM>  «si>«&- 
'  «l)tWtba«)q^aa4eg  drbeih.pai;tii9»inihe9eeuiBei 
'  l|e^p<lid4Mitof  tb0tni8tfaadsin4ui>iite.' 

^  fillip  JMbH^-((9pdl8»t>«.€teor0e  Mini»»  ani 
«A«n^  Mtb  Jvay  !««»  (mh  J^,  Call,  y^  F«bk 
4MI6,  Vo.-  M)  'wos&SBED  aad  AMPDaBD  that  tin 
'ti^ppsal.be  dasB^teed}  aiMl  (hte  Ivtolloeiitor  «Q«iid«iiied 

7  ■■».■•  -  '  ■  . 
,  r^olA  M^QOtofii,  BsqiiiMii-  «f  BufaoUi,  fmd  tOten, 
<i4pip^UiBBtc^  «r  IKr  Alexander  Mi^  M^Kende  and 
Uttqwi  «Btfc-^  laSS  (Me  Fi^  CO.  17tb  May 
}«9l$»>$fo»  sa)  '  osoMkBD  andfAimrodftBi,  tkat 
'••<ika.e^]Md  b»  disttuflMd»  and-^  inteiiaeatam  ocMti* 
<  .yHfaacl^air  1m  ajfSciaed/ 
.<■*•..-• 

.  ^ovstfOBllB  JBxaculara  «.  Spaijrs  cad.  otban  Cbatk* 
S«ilU«8  aiipaUaata)  88d  May  1889f  r<^  i^oct  Cin^i'. 
;«njb,  grikDo  IMSk  'No.  ISff)  <  0(|tnfem>  4VW  ad. 
'«,H0Aa4)9j  ^Ontv.tliB  and.interlooaA«r  .aC't^ednne 
«.«r.«taiio«,«fitl>B  Seoaod  OiviaioB  fd  Ap  Minci 
'.ii^tfp,  ISflfl^  .in««»  ftc  aait  aU»iadAe.|gKi4«na 

*  .jplwiuiriirjii  in  »<faa  caaa^  and  nmilted  to  ^0'ji». 
.♦•gafiaii^apd^  alha  Jto.  iuA  iaterloButm  «f  .kSth 

^,«f  Morambcfe  1M«»  ,<iie  SMflJk  of  Ane  IttU^.ike 

*  ;l<fli«P0i^iwwtMfc'l8<»  tkeUdlfeaf  lla^»  ^aaft  tiw 
*-itMliK£OtdeiiA»2afi6;ifii^iiaitUid4i£.i^ 

' « :i»igiaalravr«lly jbe  vihaaMd :  Alid iti9.fiuitpr.»lu' 
^  i«[BDtadiaaMiB)i»SB»  Ai**4iefiald>«Mfg..fiffaal' 
'JiadirtfriiiHi  tbh^How;  and  4bWi  tlie.  iirtMaaiQi. 


*,  $!Bc«gpii^;]Pivi«|oiiL  of  .t)ie  .Cop;t  <^  §es[^f(f  f^.fik^lQtt. 
*.9lJf^\^  1818.  ..apA  i^  ,^J/f£,M9f^  .J»». 

\yilUant  Colquhoua  St^Iii^  oi,  hasa.  .9^)4%  .i^4A- 

liam,  (appellant , in  ^h^  e^ps^  9^0^)  9SA..fW6  M89» 
(vifteFtic  CoU,,2U  JHcm^T:  jl^fllT.  N<^:  $i^  •;«».' 

«  in  80  "far  as  the  wme  w  a)mpl?iftfdj||,|ii])$life<flid* 

*  ori|f^»l  appeal,  be  reyeised :  A»#  .i*,4p,#ij%!B>(i»- 

Yd.]?^i?  |ii|d  AJ?jmwi^?».i*i»ftt.*e.fl»W  -mm  999^ 

\.J>e  4i8flM^„thjifl  houge;e  «^iditlj«^tlDfi.«wl  jbM.' 
<  Ipcutor,  jn^q  £»r.^  ^e.^agie^p<;(pipl9^0|  4C>l»itJle- 
•'said^CTO^  a^jR^al^lfeiaffifw^j,,  AnA  ^ii^^NSkar 
'.  ordeired,  thai  the  said  cause  be  remitted  back  to  the 

*  .Court  of  S^oja  in  Scotland  vt<»,^o.  fitfftgWLtA^rtin 

*  aa'th^  sian^q  may  b^  «(nsvifie9t  wJOb  ^jwrtgrTWi^. 
«,  and  q^af  be  just.',   .  .^ ,   ■„■  .  ;.,;.  ...  j.  1  ..,ol;  8i  ai 

^.r     ..f.'«   ••-.•'  ^  f    i •   .  4.  *     ii     li»i>     I    7  !-■  '•'.•.»rt\*^  1  i'K 

hin^]|  0.  J^Iugh  yeiftd^  dAlfi  Jilne  IBS^iiridsiMatifGiiiB. 
Uii^VeMx^  «,3liigi8trateaa6B4iBbW8li^^8lMrttle 
ia^^,!N:f.;LO^)!«pnn)h<«fingL>eonnd  iseJlfaeapyflllttib 
«i|il}r»  Yieij^'iB^t JiKvli^.piitiik>aMmni  tonha  ayym 
VTUi^  Xo^,^  £ad,  ilib«tijkliejriglil^<07MpB»i«lMir- 
%jt^^ia^  Q^b^.writiiigf  qfethf  iiiwrt^pttoai>intttit»<d 
<!  ip  j^.j^iiitwloe»lK>r «£  liKi]£th>Ma^48igMa  8II1 

^jf^()^,i^8^6),ti)iidAP!i«B^i«AtfJfa^9nfl*^<^ 

*-  ittousota.  and.-cMiMlttcft'  tibtfrtBfcw  iatBBBmtuiiifAKr 

*  of  <li^|^,B)«!b(«9  #»(  <a£>aitiiiK.i4iitii9  IniMlftt 


0*  TttE  *PObB<  Ot  LORDS.  I24S 

^  %ill(Ster  ^e  dtcamstanees  of  this  cBse,  the  Lords  afe 

•  ^^ri)piiikn[i,  ttiat  there  is  aprinat^cte  <Jas6  esttA)lisJi-, 

•  ^  in  ftvour  of  the  cfeim  of  the  town^ilerk  oif  Sotitli 
^'Lekli,  aiidthat  the  town-^lerics  of  t^dinbiir^h  are 
^-^titied  to  shew,  on  ^eir  side,  th&tthe  said' fees,. 
* '  jirofitB,  and  emoluments  and  casualties,  and  the  light 
'  to  prepare  the  said  charters  and  writings,  belong  to 
^  them,  either  by  the  proof  of  some  direct  authority, 
^  itolhat  purpose,  given  to  them  hy  the  persons  entit* 
•led^td*  Uie  mpetioriiY,  or  by  cridence  of  long  and 

•  tiiM^Md  usi^,  fronk  trkldi  such  aut&ority  may  be 
'  -ftgititefttelf  inferred :  And  it  is  therefore  ordered 
^wAd^AkifMm^ti^,  that  such  parts  of  the  interlocutors 
^l«|^>eKtM-frdfti,  as  ane  inconsistent  with  the  above 
*«ilidfii^  boi  and  ihe'same  are  hereby  reversed :  And, 
^!4t(i«^unh»r  >Ottl>£R£D,  that  the  cause  be  t^mitted 
'*iMUk  40- the  Otort  of  Session  in  Scbtfand,  lo  do 
'ofitrtA^  thejfein  as  may  be  consistent  with  the  above^ 
^'ifilMfligs^and  Atis  judgment,  and  as  may  be  just^ 

i  QEote'M^Kay  tr.  Alexander  Ritchfe  (appellant)  24th 
Im^tSag  i^iOe  Fac.  CoU.  Tth  March  1«26,  No.  79) 
^  It  is  declared  by  the  Lords  Spiritual  and  Temporal 

*  in  Parliament  assembled,  that  this  House  does  not 
^tiifd^i^neaeasaly  for  the  decision  of  this  case  to  de* 
\tenQiDe\  whether,  hy  the  law  <rf  SbotlaiHl,  reference 
•^  tolhe^aaJkh  cf  a  partjn  is  Indorapetent,  by  reason  df 
M^jluNvijsgtbeett  coinrictedy  afid  having  received  sen-* 
'  teil|m.f«r  A  crkoe  whicb  yemders  him  infamous,  toct' 
^  fnmldrmider  him  incompetent «  a  witness ;  but^W 

*  h^gi^ioA^  tJiat  undar  the  pOTticufaii' elnrumstances' 
^f9fi  ttttitcase,.  audi  xefiearenoe  wtav  pMfierty  tefdsed  \[ 
^jimA  Uiia^therqfms  Chdered  and  A^dged,  ^dtrthe' 
<^^i|i^|ttfeifeimtaMk appeal  be^  amt  i^^i^ti^if  ^Mn^' 
^'#l»iffetli^^  flililiAhat  flie  intcrloeUtors'ftereM  iHtti^ 


•^  ^v   i' ; 
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A<5T  07  SsssETTirT,  6.  Feb.  1800,  see  Prom 
«0ffff,  No.  67,  p.  483.    No.  100,  p.  639« 

12.   Julj  182d,   see 


ProeetSy  No.  80,  p.  6dD. 

la.    Nov.   1825,  a 

Pr^ce$9y  No.  80,  p.  639.    No.   132, 


916. 


11. 


July  1828,  see 
Froeeuj  No.  6,  p.  23.  No.  22,  p.  150. 
No.  49,  p.  362.    No.  80,  p.  689.    No. 

135,  p.  987. 

ADJUDiCATioir,  see  BUi  qf  Machange^  No. 

31,  p.  220. 
Abvocatioit,  see  Proeeu^  No.  22,  p.  fdO. 

No.  49,  p.  362.    No.  92,  p.  608.    No. 

136,  p.  938. 
AirfruAX..ii£ivT.<^Intere8t  due  on  a  per- 
sonal debt  at  the  date  of  citation,  may  be 
accumulated  with  the  principil  into  a 
capital  sum  bearing  interest  tnsireafteri 
bnt  it  is  not  competent  to  allow  periodi- 
cal accumulations  of  the  interest  arising 
Upon  the  said  accumulated  sum.     No. 

137,  M^NtUi  V.  M'NeiOj  28  ifay  1829, 
p*940. 

ArFSAL,  see  JuriidieHan^  No.  169,  p.  1 112. 

Affkobatx  AiTD  Uepkobatb,  see  LegU 
Urn,  No.  42,  p.  267. 

A  Scotsman  having  by  a  deed,  execu* 
ted  in  Scotland,  according  to  the  Scots 
fimn,  conveyed  an  estate  situated  in 
EyigUnd,  together  with  the  rest  of  his 
property,  to  trusteestp-Foufid  that  his 


heir  at  law,  who  Is  entitlecl  td  takH 
the  English  estate  ab  htietiatOy  cannot 
claim  any  benefit  under  the  settlement« 
without  surrendering  that  estate  to  thcr 
purposes  of  the  trust.  No.  46.  Dund 
doMU  TruHeet  «.  Ihutdoi  and  iftkert^  14 
Jan,  1829,  p.  292. 

A  Scotchman  having,  by  a  deed  eifeecn^ 
ted  in  Scotland  according  to  the  0eott 
form,  conveyed  the  whole  of  his  proper* 
ty,  heritable  add  moveable  of  wnich  fatf 
should  die  possessed,  to  his  tmsCees^ 
having  afterwards  acquired  an  estate  ii< 
the  me  of  Man_Found  that  his  widoiT 
could  not  claim  the  provision  made  to 
her  by  the  trust*deed,  unless  she  sdould 
approbate  it,  by  conveyins  to  the  tru8« 
te^  the  share  of  the  IManfs  estate,  which 
devolved  on  her  on  the  death  of  her  hus* 
band  by  the  law  of  that  island.  Ao« 
171*  Bennetv.  BenneVt  Trwteegy  1  Jmik 
1829,  p.  1118. 
AiBiTBATioy. — 1.  A  person  named  •»  ut 
arbiter  for  deciding  all  differences  ordis^ 
putes  that  mav  anse  between  two  na#« 
ties,  having  afterwards  (although  iHth^ 
out  suspicion  of  partiality)  incurred  a 
personal  liability  in  some  of  the  poinlt 
disputed  between  thera^  if  thereto  dis« 
qualified  from  acting  as  an  arbiter.  II. 
A  personal  otjection  to  one  of  two  ar<« 
biters  is  not  removed  by  a  power  to  nauMi 
an  ovcrsman.  No.  36l  M*'Kmufi0-  si. 
Clark,  \9  Dee.  hBM,^.  ML 


1M6 


mxAX. 


Feb.  lfSft»>totlw  dajof  next,' 
fi—il  to  Iwfw  been  pnserved  In  fbnse  bj 
*  leeoiil  pmnmtkNi  on  Olh  Feb^  IHM. 
Ko.  121.  iM  ^  IHrnmort  oi  M^Inhtr* 
mtf  IS  JAv  189»,  |K  854. 
AiAsma]rv.<-^  wtmnt  haTfitg  been  cb* 
iainedy  ander  a  iequestratioii,  to  sell  ptrt 
ilfatetiaiit*8  effects  for  peyment  of  the 
mit  then  due,  and  be  having  authoiifled 
ibe  auctioneer  to  fell  tbe  vbole  of  Kis 
tfibeto  ibrpajment  also  or  the  culrrent 
vent,  and  aU  oUier  debts  due  to  the  land- 
lofd,  and  to  take  bills  in  his  (the  auc- 
ttoneer^a)  name  for  the  price,  accoimtlng 
to  Um  tenant  for  the  surplus,  the  re- 
ildue  was  effiKtually  attached  by  an  ar- 
wwiM^l  used  hi  the  hands  of  the  auc- 
tloBeer  during  tbe  currency  of  the  bills. 
N<».  14.  MCrie  and  Mhert,  o.  LiMttny 
87  i^M.  1828,  p.  09, 

fiee  JwrUdUsHmy  No.  84,  p.  93S^ 
•'  Tbe  annuities  payable  to  the  widows 
«f  paraebial  schoolmasters  out  of  the  fund 
•iftabliabed  for  their  relief  by  47  Oeo. 
III.  c>  84,  are  liable  to  be  arrested.  No. 
A8.  /mn«  nnd  Shepherd  v.  M^Laren^ 
S4  Jan.  1829,  p  403. 

j^acmstment  was  used,  juriedieHmue 
/kuduniftB  emuett,  and  was  loosed  upon  a 
bond  of  caution  being  granted  by  the 
ageut  of  the  foreign  debtor,  to  make  the 
Innds-  forthcoming  (  a  few  days  after- 
wnrds  A  new  arrestment  was  laid  on  upon 
the  de|)endence  of  tbe  action  which  had 
beentniied  in  the  meantime— this  was 
asver  formally  loosed — the  creditor  ob. 
toned  decree  against  his  foreign  debtor, 
and  afterwards  pursued  the  cautioner 
tt|>en  hia  bond  to  make  the  funds  forth. 
eenniig ;  ailer  many  years  litigation,  the 
•a»tioaer  mised  the  objection  that  the 
bond  being  only  granted  for  the  purpose 
af  loosing  an  arrestment,  juriiiicHonie 

.  fwithmd^t  causti^  could  only  impose  an  ob- 
ligatkm  dejwHdio  #tclt,  and  tnat  no  ac- 
tion of  fbrthcoming  could  be  brought 
npOQ^it.  The  Court,  in  respect  of  the 
^IJttmstancee,  and  particularly  of  the 
long  delay  which  had  taken  place  before 
tbe  olyefition  was  taken,  sustained  the 
a«tien<  iVo  101.  Anderson^  Childy  and 
aA#r«|  V.  Poa  tmd  M'MiUany  28  J^eb. 
1828,  p.  841. 
8ee  JwrMitf/Jeii,  No.  188,  p.  1887. 

Am^VA'TV^i'i  Md  Taeik^  No.  81,  p.  647- 
No/84,  p.  008. 

B 
BAirsnvw.— .1.  It  fs  competent  undsr  the 
840«».^H:i.  e.  1375  ^<sr  ^  creditor  to  ap- 
pear and  oppose  a  petition  for  eefuestn^  . 


«r€tnr  tbedefatof  nmylaVeto  affect^ 

aeemft^  te  reil«i;  is  mflldcsit  to  enUOe 

bka  to  appear  as  a  ct««fitor«    lit;  Dndct 

the  Stat.  7  Oe«.  IV.  «.  07,  It  Is  compn. 

tent  feir  those  who  have  be^'appointod 

cashiers  of  a  bank  for  the  purpose  of 

winding  un  the  conc^ms  of  Ae  'compsiBy^ 

to  sue  and  be  sued  in  their  pflldal  cbar« 

acter.    IV.  A  sent^ice  of  fbgitstfon  bj 

'  the  Court  of  Jnsticiiry  is  soffident  finm^ 

/SiEW^Tidence  of  a  debtor  betnff  f^vtb  of 

-  the  kingdom,  to  constitute  puDlic  bask. 

ruptcy.     Ko.  12.    Cheyne  ondMpekengf 

'  tt.  Waiker^  26  Niwi  lOSSjp.  OOL     ' 

I.  An  extnjudicial  offer  of  cdmpod- 
tion  having  been  made  bj  ba^kmpti,  on 
condition  of  aH  tite  creditors -agreeiar 
thereto  within  a  limited  period — fbuad 
that  creditors  who  had  agreed  to  tbe 
composition  were  not  bound  tberebysbyt 
were  entitled  to  enter  Into  arrangements 
with  tbe  bankrupts  fi>r  payment  of  ther 
ftill  debts,  it  having  he&x  proved  tint 
sobie  of  tJie  creditors  had  made  aepanle 
settlements  with  the  bankiaqila.  jtt* 
Creditors  in  a  bond,  being  also  ihe  4Brdi. 
nary  bankers  of  the  debtor,  ai-d  as  sncbt 
discounting  his  bills,  and  placing  the 
.  amount  to  the  credit  of  hia'ca^b  act;ouol» 
having,  u{>on  an  order  from  tbe  debtor, 
presented  by  one  of  the  cautioners  in  fbe 
bond,  appHed  part  of  the  cash  account  ni 
extinction  of  an  instalment  of  the  bond 
several  months  before  it  became  due, 
and  the  debtor  having  wiUiin  A  few  days 
after  bec(»ne  bankru|>t— found  thai  such 
payment  was  not  in  the  usual  course  at 
business,  and  therefore  reducible  under 
the  act  1098.  No.  19.  J^Bncow^M  Tru$, 
tee  r.  Allan  oiuj  Cor  8  Dee.  1828,  p.  121^ 

A  bill  payable  at  sight,  reiaittcd'  Ijr  a 
merchant  on  the  eve  of  bankruptcy  to  a 
tanker,  with  whom  he  &ad  a  current  ac- 
count, and  directed  to  be  approprialcd  to 
a  special  purpose,  having  been  applied^iw 
the  banker,  not  to  the  purpose  direct*^ 
but  to  tbe  liquidation  of  his  general  ba» 
lance — held,  in  a  q.^^^tion  between  Um 
bankdr  and  the  trustee  on  tbe*^sequestrv 
ted  estate  of  tbe  bankrupt,  to  be  a  piy- 
ment  of  cash  not  reducible  under  the  act 
1898.  No.  20.  Cowan  ».  Dixoa  and 
aOtert,  3  Dee.  1828,  p,  137.   ' 

An  extrajudicial  offer  to  pay  a  cm- 
position  by  bills  to  be  guarSinteed  in  pait 
to  the  creditors^  satisfiu:tion,  in  consj<£i. 
tion  of  receiving  a  <^scharge  in  full,  bsv* 
ing  been  accepted,  and  a  discbarge  x^^* 
rating  thfs  agreement,  and  the  deHvei/ 
of  the  bills,  in  implement  ot  tbe  dfeb* 
Jtors'part  of  it,  having  been  graatedlii 


'^^Xxlisai  ^nwa^GvmgM^*  m^  the 


i^e  .€oiQpo9UiQn-^fbw^  that  a 

F  ffho  bad  tfubdcribec!  •  tb^.dts- 

I  .^^laigje  was  hot  eatiUeU  to  ba  mkad  in 

«2^tne  seqitflatratiop  for  iua  pr^^kud  dehl,  but 

l%x  the  cpmjwsitiup  unly.   iNo*  26.   Cu^ 

**Bfia9ik  #.  CifiiA«m  ami  Sinohin^^  0  Z)«o. 

^XTuder  th^  15th  section  q£  rtat  54 
•TUoOk  IIL  ^-  I37r<^(iu^^^^i<ui  awarded 
^^^i^nst  a  bankrupt  sm  a  broker,  in  respect 
\  ^fhh  boldlbg  shared  in  a  company  called 
^ihe  North  Stitish  Loan  ana  Commis- 
sion Company.  No.  39.  J.  B*  Fwater 
'mui  oAen^  20  Dec^  1828,  p.  259. 
.^^  A  creditor  who  is  bound  to  relieye  his 
r^ebtur  of  a  particular  debt  i^xui  which 
[  dlGgence  has  been  done  by  another  ere- 
'  .oUof » is  barred*  prrsonaii  exeepiione^  from 
"^ilbifnding  upon  that  diligence  as  evidence 
'^  df'^^'iukruptcy,  in  order  to  sue  out  a  se- 
y^ration  against  the  bankrupt.  No. 
Cormack  o.  Lawri^  20  D0O,  1828^  p. 


e  9(^A/  in  SeaurUyy  No.  ^,  p«  d48. 
neu  a  creditor  sUpulates  liir  an  ez- 

't^rdlnary  preference  as  a  condition  ^br 
liiTbedihg  to  a  voluntary  composition,  this 
'i^dudit'ion  must  be  di:stinctly  made,  and 
^xpllcitljr  accepted  by  the  other  credi- 
HtMns,  ill  order  to  render  it  effectual  9  and» 
^'(Sikse  of  ambiguity,  the  law  presumes 
HHiit  he  only  stipulated  to  secure  the  le- 
^pX  preferences  which  he  had  previously 
acquired.  •  No-  58.     /^vick  and  oilier$  «l 

:jCaddet  and  Sons^  27  Jan.  182!),  p.  432. 
^' '  It  is  not  a  sufficient  objection  to  se- 
rration being  awarded  against  a  bank- 
^,  that  the  legality  of  tnc  debt  and 
R^eifce  upon  which  the  application  for 
^le«LUe3tration  is  founded,  is  tub  judice  of 
the  House  of  I.ord8«  No.  82.  Kerr  and 
ViO^Aston  if.  Scoit,  20  Feb.  1829,  p.  558. 
''\h  Mere  distance  of  residence  from  the 
j^lhce  wh^re  a  bailkrupt  estate  Is  situate, 
cloes  not,  per  S0,  aifurol  a  sufficient  objec- 

•  tittti  to  the  appointment  of  the  party  as 
trtrstee.  '  2:  A  creditor  having  stated  in 
Ms  'bath  of  verity,  a  ceitain  sum  as  due 
td  him,  and  that  he  on  the  other  haiid 
was  hidcbtcd  to  the  bankrupt  in  a  cer- 

.  tdh  amount,  which  fell  to  be  deducted, 
it  was  found  not  to  be  a  sufficient  objec- 

.  ffcm  to  his  vote  in  the  election  of  a  trua- 
IJee,  diat  he  had  not  sworn  to  the  pre- 

■  tise  biflance  due,  after  subtracting  the 
debt:  due  by  hhn,  it  being  held  that  this 
predse  subtraction  and  s^^ecification  was 
6ai^  required  in  the  case  of  aeeuritiea 


Htf 


•  fHjr  of  a  owdMor  as  t4RtheT«tai  of««e- 

if9fie  eyi4eiice  oC  such  lafai^-  4<.A.c«e- 
-  diUofiUiywg-mMm'lo^^  deM  auft  loJibn 
on  a  bill  acoeptedibj  Ite  taoituftt aaAa 
th^dpennu  it  wm  h^Ulto  hsaaiii^ 
cient  obMcOoi  to  hiaveteiliifc  it«Hd  a»t 
Appear  fim  the  bllliiseli;  iMEftflnlbe 
Qttth  o£  vciity»  ttet  the  bw^Mpt  mf 
the  real  and  piimtty  oUiMV  itt  the  UH, 
although  an> Attempt  iao.been  rai^tlo 
suppiy  this  ^defiMt  bv.a  marghBiAl  nele 
annexed  to  the  oath«  this  note  noi  htnklg 
been  authenticated  by  the  nHgiefente. 
No.  63.  MaaketM^  «l  GuAm^  M  Afr. 
1820,  p.  559.  

A  parson  not  dthcrwiMi  eomiiig  shhin 
the  deaoription  of  the  AAth  sestfo^^'^lie 
bankrupt  act,  k  liable  te  eequeetialftn 
as  a  builda',  provided  his  Aealan^-tn 
purchaeing  or  buihlit|f.  htMaeA.for.  tale 
•  have  been  of  such  Aoatnra,  and  te Mch 
an  extent  as  to  be  a  mMcrial.eod  pee- 
manent  source  of  profit  endloM*  Ne. 
87:  Cook  o.  CiOMTs  ThiMtrn^  21  fH. 
i82d,  p.  573.  .  .        f 

See  Taek,  No.  94,  p..  600.' 

Decree  for  eatpeoeee.  in  ikfrntr  ef  a 
claimant  in  &  sequestintion,  m  a  iiiMmitm 
with  the  trustee,  lendem  the  ouef  ^ca- 
ditors,  and  their  ahaue  of  the  esteta»  Ifaw 
ble  for  the  whole  expeooea  iaenraHl.bjr 
both  parties,  although  the  claiinaatww 
ranked  as  a  ereditor  on  grauadaaf  debt 
unconnected  with  the  subject  maUer.aef 
litigation.  No.  111..  Genit  M^mtitm^ 
and  Sons  v.  7toei^*i  Truste^^  9  Mmi/kk 
1820,  p.  805. 

A  saeriff  has  power  to  imprlMB.a 
bankrupt  for  refusmg  to  aaawer,  ev  -giir* 
ing  evidently  evasive  or  insatisfitfleeji 
answers  to  pertinent  questiopa  fUl.M 
him  at  his  examination.  N^  126»  JViAmw 
sea  V.  Samuel,  15  Map  1829,  |h  HTA^^ 

A  cautioner  who  had  ohtaiaed  a  .vendiM 
tion  of  a  ship,  in  security  ai  his  aJTenash, 
found  entitled,  after  luiying  ^btainadc* 
discharge  fhun  his  creditgra,  to.  aasigii 
the  vendition  to  the  party  froni  .whom 
the  money  advanced  to  the  judlttipdL 
debtor  had  been  received.  -No.,  la^t 
GoodaU  V.  Fmiayoin,  SUl  Mf^^e^  p.  ttHL. 

Both  the  penalty  in  an  heritahle  bcwl^ 
and  tbesequeettationacUMitltki  tiw  cmAI- 
tor  to  rank  on  the  debtor^s  sequeslnitoda»>. 
tate  for  law  expenses  necessaoily  mfgtmi^ 
in  maintaining  the  preference  of  his  secn- 
ritv,  in  competition  with  the  right  of  an- 
other oredita^*  aMough  IhtaciiaiwBeM. 
were  net  finuid  dine  ialha  cntpntitte 

N- 
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.  ,itwU(».  JVa.l3t   4Mi»>.  Jir'^Mr..afid 
.BruttA?«,  510  itfot  18201^  n.  930.  ! 

,  A  person  hsirliig  sola  a  houoe^  wbich 
•.wa4  ia  the  couii^e  oC  buildings  withiA  60 
dayf  oflii^  buikniptq7,  directed  tl\e|)ur- 
chaser  tt  j^jr  part  oif  the  piice  io  the 
,..  ftradevoeo   employed  m  the  biulding, 
,    ia^xtiocUon  of  the  part  of  their  ac- 
.   eounts  which  waa  then  due,  and  the  pur- 
.  .   qhaser  having  granted  a  biU  for  another 
portion  of  the  price  to  one  of  the  trades- 
^  men,  for  part  of  his  aocovuit,  which  waa 
.,  already  inciirred,  but  not  payable  till  the 
.  teon  At  which  the  bill  would  fall  due — 
the  Court  sustaiaed   the  payment  in 
...  «|oiie7ji  but.  &iuid  that  the  tradeaman 
must  repeat  the  value  of  the  bill  as 
a  aarwntj,  in.  terns  of  the  act  1690,  c  5. 
'Ko.  161.    Rawutnf «.  J^irkwoody  U  Jwm 
1829,  p.  1019. 
6eaJ2ira^mt«No.,l&4»p.  1039. 
A  resolution  of  creditQcs  in  a  seqaes- 
tmtion,  beldre  any  examination  of  dis- 
puted claims,  to  submit  all  of  them  to 
arbitration,  is  not  obligatory.    No.  156. 
CMk  V,  CutiUr*  CrediivTM,  20  June  1829, 
.  p.  1012. 

A  party  havingi  in  security  of  advances 

>,  i»  b«  made  to  hun,  assigned  to  the  credi. 

.  tor  a^  life  policy  of  insurance,  with  a  cau- 

^  Jkionary  legation  for  the  regular  pay. 

ment  of  the  interest  on  these  advances, 

and  the  premium  on  the.  policy  of  insu- 

laace;   and  having  afterwarcb  become 

bankrupt,  and  died)  and  the  trustee  on 

.    his  sequestrated  estate  having  refused  to 

•  pay  the  premium  of  insurance  due  at  the 

s  oankntpit^— ibuad,  in  a  question  with 

.   the  trustee,  that  the  cautioner  who  bad 

paid  the  premium  was  preferable  on  the 

..anun  due  upon  the  policy  to  the  extent 

,  ef  the  anma  advanced  to  him  in  his  cau- 

tionary  obligation.    No.  168.     Thomtun 

Trustees  under  a  trust-deed  granted 
«  iij  a  baokrapt  for  behoof  of  creditors^ 
^ving  sold  his  effecta  after  a  nen-acced- 
iqgrcreditcnr  had  intimated  to  them  that 
he.  was  prepared  to  execute  a  poinding, 
aQ4  had  cited  them  in  an  action  of  re- 
duction of  the  trusteed,  in  which  he 
.  afterwards  .obtained  decree-.-ibund  that 
..  the-trustees  had  not  Incurred  a^  perse- 
-    aal  liability  to  the  creditor.    No.  161. 
MMUwtd'Cik  o.  G€mm(  and  CarseweH, 
Si^«4a«i829rp.l073. 
.    .  Wherea-sala  has  beea  made,  or  mo- 
W^  advaiKBed,  on  condition  of  receiving 
.  Ikeiitabla  security  for  the  price  or  loan, 
..  and  whex^  afVar  some  interval,  the  sti- 
VfJMthitti  a^euiitjF  has  been  fimtady  hut 


tor  for 'years,  tiU  theVfe|it«'*8  banknipt. 
. .  cy  ^d,  aeq^uestoitioii.  the  securitr  will 
not  be  reducible  on  the  act  16U€,  nor  cm 
,the  sequestration  statute,  proTidod  the 
creditors  infeftment  is  prior  to  than  of 
the  trustee.  Kb.  I8l.  Cminaek  r.  Gm^ 
nerU  Trustees,  &  Juiy  1829,  p^  1165. 

An  heritable  creditor  .having  puicies- 
ed  from,  the  trustee  on  a  sequestiated 
estate,  at  a  public  sale,  the  property 
over  which  the  security  extended,  at  a 
price  less  than  the  amount  of  the  heri- 
table debt,  found  liable  to  the  trustee  ia 
the  expenses  attending  the  sale,  and  in 
repayment  of  the  previous  ^u-duties 
which  had  been  paid  by  the  trusiee  cut 
of  the  sequestrated  funds.  Ko.  1S6. 
JhmJop  V.  M'Kechme^s  Tnuteu^  10  Jvi^ 
1829,  p  1198. 

A  dlscbaige  to  a  company,  and  the  in- 
dividual  partners  thereof  of  all  the  d^yts 
due  by  the  company,  does  not  relieve  me 
of  the  partners  of  his  liability,  as  partner 
of  another  company^  for  a  premisswy 
note  in  which  both  the  companies  dT 
which  he  was  a  partner  were  debtors. 
No.  189.  Sharpe  v.  Simpsony  U  Jufy  1829, 
p.  1208. 

See  Proqf,  No.  190,  p.  1211. 
BiLZ.  PF   ExcHAVGE,  see  Svmmarji  DiR^ 
Sence^  No.  25,  p.  169. 

1.  A  bill  of  exchange  is  not  preserved 
from  the  sexennial  prescription  by  the 
registration  of  a  protest.  2.  An  adjudi- 
cation  led  upon  a  bill  and  registered  pre- 
test,  after  the  sexennial  prescription  has 
run,  and  without  any  previous  dedee 
constituting  the  debt,  is  ineffectual.  Xe. 
31.  Seoti  o.  Browns  IS  Deo-  1828,  p.220r 
Recourse  lost  against  the  drawer  of  a 
bill,  on  the  ground  of  nen-intimaiifai  ef 
dishonour,  the  address  of  the  letter,  sent 
.  by  post  to  notify  the  fact,  having  men- 
tioned, as  his  place  of  residence,  a  village 
in  the  neighbourhood  of  that  in  wU^ 
he  actually  resided,  although  (he  letter 
was  directed  to  the  nearest  post-town  to 
both  villages.  Na  99.  ^arbwr  »  ifiS. 
gai^  27  Peb,  1829,  p.  657- 

A  biU  of  exchange  may  be  translerred 
by  indorsation  after  it  is  dishonourwl  aad 
noted  for  non-payment,  the  indorsee  is 
such  a  case  comina  in  place  of  the  rodor- 
aer,  and  being  liable  to  all  exccj^ons  that 
can  he  pleaded  afninst  him.  The  indor- 
see reoeivii^tg  a  bui  of  exchange  in  such 
circumstances  may  aderwards  have  the 
instrument  of  protest  extended  in  his 
own  name,  although  the  h<ll  was  noted,  in 
the  nsme  ajoCat  Ute  iaau^ioe  ^a^nicr 
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\9»,  p.  976. 

A  pffomiMoiynote  havingl^een  gntttted 
to  aa  tinmanied  woman,  found  ibat  a 
protect  taken  in  the  namtf  of  the  hus- 
land,  to  whom  she  had  been  married  be* 
ibre  the  bill  beeame  due,  was  incompe- 
tent. No.  185.  Smiih  e.  Selhie^  10  Ju/y 
1829,  p.  1194. 

BovA  Fide  CovsirxPTioir — ^The  pica  of 
htmaJUt  conaamptlon  against  a  claim  fbr 
fident  profits  was  sustained  in  favour 
of  a  tenant  who  had  defended  himself 
agahwt  an  action  for  removing  IVom 
part  of  his  fkrm  during  the  currency  of 
ma  lease,  founded  upon  a  stipulation  in 
bte  tktk  binding  him  to  do  so,  although 
the  law-suit  in  wHich  he  W^as  finally  un- 

'  ftioeettftil  was  not  concluded  till  after 
the  natural  expiry  of  the  l^ase.    No.  Id. 

-  Mtunfetimd<ukerav.Lead,26Noo.llS2% 
p  63; 

A  ihther  having  conveyed  all  his  pro- 
perty to  his  eldest  son,  under  burden  of 
^e  disponee  either  paying  a  provfftimi 
to  a  younger  son,  or  in  the  option  of  the 
latter  disponing  a  certain  heritable  sttb* 

'  Ject  to  him  upon  receiving  a  specific  sum ; 
and  several  years  having  elapsed  before 
the  younger  son  intimated  his  election 

•  Of  the  heritable  subject—found  that  the 
eldest  son*s  bona  flde  possession  barred  a 
^Ufan  for  intermediate  rents,  without  his 

*  being  obliged  to  Impute  any  part  there^ 
of  in  eirtitrctibn  of  the  sum  payable  to 
him  by  fak  brother  fcnr  a  right  to  the  sub- 
ject. No  141.  LaUng  v.  Laingy^Juns 
1820,  p.  952. 

BvKOB  RotAL. — ^The  exclusive  privilege 
of  a  corporation  of  weavers  '  to  set  up 
•  bootha  within  burgh  *  foliiid  to  bar  a 
manuftcturer  of  cotton  dx>th^  he  not  be- 
ing entered  with  the  corporation,  from 

•  employing  freemen  weavers  within  burgh . 
No.  152.  Wea9er$  of  Glasgow  «.  David 
ChrigfU,  12  Jnm  1829,  p.  lOSJfi 


CAiTTiovn — Cautioners  of  a  banir  i^«nt 
for  past  and  future  transactions  liberat- 
ed from  their  obligation  in  consequence 
of  irregularities  in  the  agent*s  offi- 
cial conduct,  which  formed  a  main  rea. 
son  fbr  requiring  the  security,  having 
been  concealed  fmn  them,  although  the 
bank  was  not  aware  of  the  positive  frauds 

'  committed  by  the  agent,  which  chiefly 

'  occasioned  the  loss  claimed   ftiom  thtf 

lureties.     No.-  46.    Smith  and  trUutrg  o. 

.  Bank  of  Scotland^  14  Jan.  T829,  p.  800. 
CfrculbdtancetfinVhich  alleged' negli. 


' ''  gUb  on  ti^  iNtft:  <r^  At9iiiiM.'%xii 

commisridXieV9  in  i,  dequtestration  did  not. 
relieve  the  cautioner  Of  ihe  ttuatee  of 
'  Iris  Qabflity.     Nd.  61.     jRadiM  m  Biw^ 
8  Feb.  1829,  p.  44a 

See  Procsn,  No.  80,  p.  ft71* 

When  two  or  more  executor*  bave 
confirmed  and  intromitted  with  the  ef<^ 
lects  df  the  deceased,  and  one  of  tlieu 
afterwards  dies,  it  Is  necessary  to  dis^nas 
the  representattvea  cf  tiie  deceased  exe- 
cutor, as  wen  tt  the  siirvivon,  and  to 
hare  decree  against  them  aD  befbre  an 
action  can  !>e  ndaed  against  the  ctotfoaer 
in  tile  confirmation  on  his  iiottd.  'Nou 
90.  Monro^  f  c.  «.  Lifmty  26  nb.  t8S9| 
p.  618. 

See  Arrethkenli  No.  161,  p.  641.' 

^wBankrupii  No.  12T,  p  891.  Voi 
168,  p.  1068. 

ThegraAter  Of  *  Mter  gnarA^teehig 
the  payment  of  I3ie  balance  thatmigfal 
be  due  upon  a  bond  of  credit  witii  a  blnk, 
after  t)ie  princmal  and  cMutlonera  in  thd 
bond  had  been  fully  disirussed,  fbond  re- 
lieved of  his  obligation  in  eonaeqnence  of 
the  bank  having  taken  no  steps  i^i^alBst 
the  cautionen  nt  the'  bond  nr  several 
years  after  the  aceeuftit  had  been  dosed 
in  consequence  of  the  baiikiuptcy  of  tho 
principal  obligant.  No.  160.  Smiik  «. 
Campbetty  24  •/im«t829,  p.  1076. 

See  Lettm-  of  Credit,  No.  179,  p.  114ft^ 
Ctasio  BoyoavM.-«A  debtor  Incarcerated 
at  the  instance  of  the  mother  for  aBmcnt 
to  a  natural  child,  she  being  the  oUy 
creditor,  and  AUmeBting  Mm  to'pofinanf 
'  found  entitled  to  a  eemi^.  N«.  88w  i^ac^ 
CvHaeh  e.  hii  CtedUora,  13  Ds&.  1628;  p.  . 
92a 

In  granting  the  benefit  of  the<Mi0| 

the^Court  renised  to  deduct  any  part  of 

llife lialfipay  of  a  lieutenant  in.  a  ttWtiA 

.  regiment.  Suter  v.  kU  CrmiUony  U  MUk 

1829,  No.  117,  p-  63a 
Citation,  see  Bankinp  mid  S^j  No.  1^3, 

p.  812.  ' 

ChAXTVEy  aeO  Ttan-^nirgy  No.  196,  ft  PM*'    * 

See  PretmmpHmh  Ko.  166,  p.  I9H)L  ' 

See /«p/M  ITt/i,  No.  116,  m  If  49. 
Coif.sex. — ^Tfae  Mi^tnteoof  kdinbumli^ 
aa  patrons  of  the  university,  hit9e  tmt 
to  make  statutes  and  regulation vlbrvbo 
gevemment  of  the  college,' in  respec^iof 
She  studies  to  be  pursue^  afrd  icoun^'of 
studies  to  be  required-forobtirifiUw*^ 
flipeeft,  a<  weH  aa  iftotheritiapecto)  and 
the  right  of  the  pxfnelpal  BrfTpnifrtigiB 
to  mSke  lawa  and  revuhllftnm  Wtte 
coHege,  Is  subordinate  to,  anCuttfle^  l|i« 
control  0^  tli«'  dMgiaiaiNM^  Wik  *  47. 
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r^^mmr^  ^f  Ifti  4Mb^  ^  JMMvtyft,  15 

Jm.  net,  ^  8»*     . 
0««iPttriyffftoir,  tfee  C<mi,1}o.  Me,  «.  MS. 

See  AtflmiloM^  No.  144,  p^  YM)« 
CoimiTiov  fH   tmf   SherUj,^^A  person 

made  a  general  a^tlbment  of  the  whole 

•  6#M»«Mrt«,  tfm¥6S%ig  eiie  tulfto  M 
Wife  tnd  the  «lher  in  ^Mbmrt  pfopor. 

Hone  amongst  tet^eni  ofhisneerM  fe^ 
ktions.  Some  >em«lterwimii  e  chOd 
'#«i  hem  to  hln  of  his  ttiuirhige«-he  svr- 
^ved  the  birth  betirten  two  end  tto^ 
neatht  without  aherfaitf  or  recking  his 
■ettkgicnt  found,  in  iSese  dnmmstsn- 
^Mf,  that  the  condition  nnn^liiertM  took 
ellhct,  end  that  the  settlement  was  re. 

•^hicilfle  at  the  Instance  of  tiieehnd.  No. 
/!f4fiw  C9iqtth&umfK€mmpUay  B  /«iim  1839. 

Cmrvm4oT»  see  AM^  Vok  133,  p.  091. 
CvxATom  Bovis.«-Jl  married  woman  who 

^fwe^ieuB  to  lier  naniuge  had  been  ap« 
pointed  wrairU  fonts  to  a  lunatic,  re^p. 

•iwtoted  ts  that  oflbe  after  her  marriaffe, 
.  rher  hwbaad  finding  caution  fbr  her  fai- 

•  tiottisskmfc    Ne.  59.    Mr$  B,  Amde^son 
^  maOmiUmd^ZlJitm  U»»,p.444W 

<-  ^  fits  Jflner,  Ne.  1  IS,  p.  8001 

^      tee  JvrMMms  Ko.  116,  p.  887^ 

^  D 

BntiftC«<m,  see  iVoosis^  No.  S3,  p.  S4S. 
See  JB^^  Secmiig,  No.  96,  p.  6SSl 
XXBgenoe  begun  hj  the  original  ere- 
'  ^ttOK,  tsmf  with  his  consent  be  followed 
f-  ont  in  his  name,  without  a  fonnal  asslg- 
-  mtlen^  by  a  joint  cMigant  who  has  paid 
r.'iht  debt  to  the  effect  of  operating  his 
■  fullef  Sf^nst  another  oUigant.  No.  139. 

I  iS»MMf  Cou  S9  ilfiw  1829,  p^947« 
..!.    See  IW4/JR»chai^v,  No.  144,  p.  9TB. 
WmokA%o»,  see  ^wthrupt,  Now  Stt,  p.  173. 
See  PretumpHon,  No.  197>  p^  7M. 

K 

JMtfemMiTf  see  IFWi^  Nob  163,  p.  76i^ 

'Seei>iW#wictf,  No.'  139,  p.  947. 
SsnBeovcMi,  see-  C7a«fiMisr,  No.  90>  pt  318L 
BtV<]N»e;^>^When  the  Ceurt,  upon  a  re» 
<7elli«liig^note  aigalnstan  interlocutor  of 
V  i»LfliilaiHllnary,iiMeh  issilentasto  ts- 
^^-ymAni^  Itn^  ekjMnoes  due  fimn  a  par. 
ticular  date)  iteitelndeeahy  daim  bMre 
.<tiM»'lsiafdOnliMu^  «»r jMriO»  expences. 

-*  JMsftt.  I9^#%A.  14m>  p.  4B4^ 

■'••S^i»Mei»,N«l«6sp'«99.    Norl|7, 
-Ifc  WW'  ••  • 
.J  A3ilAmi*ti)pC^  No  111'  ]k  83k    No. 

134^  P.03OL 


Where  t^  Court  mereijr  fenela  ft  gB> 
neral  plea  ef  nqn4ifcbilfav-liHli  pf  rtli  iif 
of  the  particular  merita  ef  the  dras,  and 
remits  to  the  Load  Ordincry  ta  deler. 
ttdne  th3  estent  ^  ih^  ttiMlli^.  thb 
JUMd  Okhnaty  hasjwwerte  amaid  Ae 

Cheogh  the  leBdt  beaHMkfaeri 
the  point  of  expences.     Bio.  .1TS» 
V.  Grahamy  S  J%1^  1829,  p.  llSfiu 
See  TMm,  No.  176^  p^  4134^ 

P 

Factmi — ^Upon  the  deatii  s 
of tnasteee  on  an  heritable  teiaui,  ne  flee 
being  then  entitled  to  aasume  the  eOse^ 
the  Court,  on  the  applicsftioii  of s  paitj 
hwring  sufficient  laterest,  will  a^pdnt  a 
ftctor  on  the  trust  cetsite^  Tiefellwtaad 
ing  the  oppdiMen  of  en  heiitaUa' csedi. 
tor  having  right  te  enter  hate  insBBedirte 
posseesloD,  to  levy  the  mU  or  sfipoiBt 
ftctord.  No.  64.  J^ifrfm  JSmnmt,  Mi^b. 
13S9«p.408.  *    - 

FMUEim,  see  Btmkrwpi^  No^  SO,  ^  137. 

See  AfpnbtU  omT  JK^^^eo6a^^o»  45, 
p^SSS.    No.l71t^lll& 

Se*  Mmtlef  tmd  ApreoniL  Nob  €3,.  o. 
437. 

A  person  haying  cenrcyed  qeDsaaDj 
her  wiNde  property,  and  patfticwaily  .hat 
real  estates  in  Scotland,  by  a  Anmer  tznst 
setUement,  with  instmetioBa  tsrtheHns. 
teesteeeU  the  property  anddfaride  Ite 
.  residue^  alter  payment  «f  her  dMs, 
among  each  persona  as  *  I  shall  ■aanehr 
-  *  any  writing  under  my  hand,  erftreich 
*'  purposes  as  I  bfaall  direct  by  such  wdt- 

*  lagx  and  in  de&uit  of  my  mnkiagaBdl 

*  writing,  or  giving  diredsons  in  vxiti^f, 
'  then  to  pay  ov«r  the  jieaidne  te  my 

*  next  ofkfai,  according  to  the  kw  of £i^ 
'   *  land,*  *c ;  and  a  wfitiug>  of  i 

tions  (nandng  the  todirhinale 
whom  tlie  reshlue  was  te  be' 
baring  thcte  liter  been  executed  in  Xag^ 
land  by  the  truster,  which  wna  valUae- 
cordingto  t*ie  law  of  Uistevuntry^  hut 
net  auaieutieated  accetding  te  the'lasma 
ef  Che  law  of  Scetiand*.ftpiiBd  ha  an  ac 
tion  at  the  instance  of  the  bein»et«hBe«f 
the  truster,  fbr  reducing  this  -writlngjii 
ineflectvud  tecatiy  real  pro|iart;y  inSceu 
land,  that  it  was  net  neoesaary  to  he  thns 
anthenticatedi  and  that  ft  was  saOcaeBt, 
•hmg  with  the  trust  deed,  to  caiBy  the 
pni^y  tern  the  hehn.  Nos  33k  Mmr 
Ottd  odtfTf  «w  ffr  &  r— rjdboa^  3d  S^tk 
l8S3sp.i63u 


Qi33c,'eeJWiaiMo3^1lo.  77>fL3St. 
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WemMmi$,»Q,^,T^  W. 


'Ailiteg  the  cMMfff  ikHbgrrnHfiy  alt 
^f  tiift  iirir  haT0  90fe  po0B«aBiiott  of  Ub  I 
<'i«%  title  deecb  with  tbe  inteDtion  of 
^.;ttifeipkttiig  a  -light  to  the  heritage  in  his 
own  panon* 

2.  Whether  aKiOn  can  be  suataiaed  on 

the  ground  of  gestio  pro  herede^  in  virtue 

of  the  usual  clause  allq^ingTepresentation 

r-  eittlie  pasaive  titles  geneiaUyy  awtained 

^;  in  a  BinameDS  nroceeding  on  ft  chaige  to 

. '  eiiter  heir*    No.  119.    Ferguson  v.  Mdo» 

vfiMAr%  11  Mmfok  IdflOy  p*  846. 

i«     L  ▲  genexal  eharge^  and   suaMootis 

'  wueeedii^  upon  %  taaj  be  executed  at 

iihe  sanle  time^  and  this  either  during  or 

^  BubseoneBli  lo-the  anuw  deliberandi.   II. 

'The  indudsB  of  a  general  ohaige  and 

adiMnone  may  he  eotacidentv  and  though 

the  day  of  compearance  is  before,  the  sum- 

tama  wilt  beeomnetent  ii'  called  after 

.•the  ^vkrf  ef  the  induci«  of  the  charse, 

both  liie  day  of  compearance  and  Uie 

-(;calBng>.heing  subsequent  te  the  mmius 

deHberandu     Ko.  182.     M^'Intogh  v.  Mw- 

V  Omen,  9  Jmig.  1«89>  p.  1175^ 

XU^A' AKD' £x£0uTOB,  800  Prooem^  No. 

t  128,pu>.8O0« 

^KnSeeJmpiM  Will,  No.  178,  p.  1140. 
HMBj^iMlkt  Avo  MoTSABLB.^-Anrears 
.  >  ^  &u-«dttt^  are  payable  by  the  executor 
'  Mthsnt  leUef  against  the  heir.    No..  42. 
f  JkbttMtm  9*  CMmney  la  Jan*  18811,  p. 
'987. 
KoMOJuye^TioK,  see  Summary  DiHgenee^ 
Nol  9&,  p.  189. 

S^Mmom,  No.  112,  p.  809. 
.    li'  JM  nUerveniuM not  sustained  \q ghre 
'  eftcft  to  an  informal  written  obl^ation 
^ihr  Tepayment,  when  the  work  had  been 
ieeetjdeted  before  the  misrtve  was  gnnt- 
'«dL    IK  latefvst  found  to  run  en  a  sum 
•*'dne:  by  the  Tepresentatives  of  a  former 
'IfeiT  of  entail,   for  ameliorations  to  a 
^rteoant^  Iron  the  expiry  of  his  lease, 
•althoarh  a  siib4ena0t  originally  deriving 
his  rl^  ftom  him,  had  been  allowed  to 
.  •posMBs  the  lands  by  taeit  relocation  for 
'a  year  loBgeTvimder  theheir  of  entail  in 
•ndBscssion.    No.  U8»    Sir  f^  Barek^  v. 
^EmiitfFif^^  ft  Jw^  l^KSSl,  p.  98& 
HosnawD  ak1>  Vfitm**^  wife  may^  for  an 
•^aSmeiCt'  aw)6tled  tt>  her  by  a  decree  n^ 
-sepoiatien  wsaAMo:  ti^ftpro^  ooomete  with 
the  <merous  creditors  of  her  faEUsbaiKii  ac- 
cording to  their  respective  diligences,  it 
not  bemg  proved  tk^t  he  was  insolvent  at 
tU&^late  of  m  tenMB»    Jfo.  1.    Thm- 
mn  »  jhofy,  13  iSTotK  1828^  p.  1. 


A  poetnaptkr  coatrset  of  ...-.^ 

cannoty  in  general,  benevoked  bv  one  of 
the  parties.  Nei^8«.  Colqukfm  9.  C^ 
tuhomu^  l%i>ee.  I«l8^p;  $»4.. 

I  J  .  " 
InvLUEn  OBi.fteATi»v«-«A  subsoiher  te  « 
public  roftd  Iband  not  BaUe  beyond  the 
amount  of  his  subseripUoni  although  tcft 
sometime  he  took  «tt  active  part  in  for., 
.yarding  the  nndertaki«g,  an4attei>cfed 
pubUo  meetings,  which,  with  hitfappamit 
aoquiescence,  directed  theuf  eoaimitteeilo 
proceed  with  the  work,  and  honrow  xmm$j 
for  that  puiiposei  while  all  parties  were 
aware  that  the  sums  subscribed  were 
quite  inadequate  to  theeompletion  of  like 
rood.  No.  84.  C^ndiB  ^,  Siemtrti  h  F9b» 
1829,  p.  484. 

iMPi^isn  Ck>VDmov,  se»^p0Mr,No«  158» 
pb  921. 

Impued  Will,  see  Conditim^  eidneUbeHe^ 
No.  145,  p.  979. 

A  party  entailed  his  estate  ifl  Scedand, 
and  bound  his  heirs  at  law»  exeeutatv, 
and  successors,  to  free  and  relieve  his 
entaUed  estate,  and  hein  of  taUxie»  of  his 
debts,  &,c*  Of  the  same  date^  h^isxe-. 
cuted  a  tnist-deed,  by  whi^  he  wmrcy^ 
ed  his  entailed  estates,  and  all  his  pro* 
perty  (excepting  tlierefW>m  his  property 
situated  in  England)  «#  trueteesi  foe  ibtt 
payment  of  his  debtsi  .  He  afterwards 
conveyed,  by  wiU^  all  his  ho^  and 
whatever  prq^erty  he  might  die  pea. 
sessedof  in  £iighmdy  to  an  execntcr^aod, 
by  a  clause  in  bis  will,  ratified  and  e«a* 
firmed  the  oitail  and  trust*deed  of >  hi« 
9cotch  estates...4bund  thai  the  essonlar' 
of  the  English  will  was  not  hound  gMe- 
rally  to  reUeye  the  entailed  estate,  «id 
heir  of  tailzie,  of  the  debts  afihetii^  Ihem. 
No.  178*  Sir  nr.  MUiatt  9,  MarlJ^MmUk 
7^ii^l829,p.  114Q.  V* 

IvHiBiTioN-lcircumstances  in  Which  n 
creditor  having,  without  opposition,  db* 
toined  decide  eegnliieni»  soMMagaimMlCIl 
heir  of  his  debtor,  and  used^fiihihition 
thereon,  the  Court  testricted  the  inhftl» 
tion  Co  certain  portions  of  the  land  tttofr 
ted  by  the  diligeaoe^  the  mnaiader  ap* 
fMaringtobe  svflklent  for  the  «»cmtr 
of  the  creditor.  No^eft,  JTsft  «a4elbre 
fbJ^iso«,lliPe*.18a^p.488,        rVTT 

A  creditor  nsad  inhihitltii^iiinilkikls 
debtoruponthedependeMoiDfanndilllil 
the  debtor  afterwMs*  gamUd  wMfviflHf*- 
-We  hand  «irer  hiS'fftaAe  te  •.ltird4%rty  t 
he  thereafter  became  bankrppt^  .was 
seqneatratedf  and  ftpafe  dtdckiliy^  up* 
on  payment  of  a  composilien,  4nd'>eas 
•reinvested   in  hs  estate— found  i^^t 


imofsx^ 


ttcd  \fi^^tn  Bcljtidication  of  the  estate 
for  the  full  debt  tften  the  tltechai^ 
without  first  reduciiw  the  heritable  bond. 
No.  |0e.     ffolmetv.  Reid^  4  Afarch  1829^ 

See  Pr^om,  Ko.  164,  p.  1081. 
Xwr iftix  Exisctmoir,  see  JvrUfiicfiMi,  No. 
*   l«9,p.  1112. 

-,  See  ProcetSf  No.  177,  fW  U3«. 
)KSuRA;rQ£«— The  entry,  in  a  ship^s  regis- 

•  ter,  of  the  names  of  parties  as  owners,  &es 
^  not,  per  f«,  prove  the  right  of  property  to 
'  be  in  them,  when  attempting  to  recover 
,  under  a  policy  of  insurance,  and  when  the 

underwriters  deny  that  they  are  the  true 
.  owners,  or  have  an  insunible  Interest 
"Ko.  9.  Scott  f^nd  Gijfhrd  v.  Miller  ami 
"  JTctt,  25  Nov.  1828,  p.  41. 
.'  A  policy  of  insurance  against  fire,  found 
;  to  cover  damages  occasioned  to  the  pro- 
'  perty  insured  py  the  fidling  of  an  adjoin- 
ing gable,  when  in  the  act  of  being  taken 
'down  by  order  of  the  Dean  of  Guilds  in 
\  consequence  of  injury  it  had  sustained 

•  by  fire  two  days  before-  No.  10.  Jobn» 
'  ttott  V.   West  tif  Scotland  Jmurcmce  Cam- 

,pan!f,  20  Nov.  1328,  p.  46. 
J^TK&DiCT. — A  tenant  having  in  violation 
of  his  lease,  and  without  his  landlord-s 
'knowledge^  used  erections,  built  by  him- 
self^ for  purposes  alleged  to  be  a  nuisance, 
it  is  competent  to  make  the  landlord  a 
;  party  to  an  application  for  interdict,  al- 
'  though  he  has  not  received  any  previous 
j  notice  or  complaint  respecting  the  ten. 
ant's  operations.    No.  30.    Ladit  Fair, 
/at  V.  Greervhields^  11  Dee  1828,  p.  211. 
JtrmiSDicTxov..^No  appeid  is  competent 
.from  the  Water-Bailie  of  Glasgow  to  the 
,  (Circuit  Court  of  Justiciary.  No.  B,  Chap, 
]  putn  V,  DonaldiOfi,  21  Nov.  1826,  p.  36. 
See  Stat.  4  Geo.  IV.  e.  49,  No.  16^  p. 

'  "An  advocation  from  the  sentence  of 
$wo  justices  inflicting  a  penalty  under  the 
•tatate  ID  Geo.  II.  c  28,  is  incompetent, 
without  a  previous  appeal  to  the  quarter. 

,  sessions.    No.  18.   Alexander  v.  Sejfvunifr^ 

^  d  Dec  1828,  p.  121. 

^. '    It  is  incompetent  to  brin^  an  action  in 

'  en  inferior  court  against  a  loreigner,  up- 
on, ap  arjrestment  jurisdtetionujHndenmm 
^0ma,  No'  34.  Bvsm  und  fkandatttry  «. 
^«fv(f,  13  Dee.  1828,  p.  22^ 

**     it  is  incompetent  ipr  a  presbytery,  tin. 

'  ^«r  pretence  of  designing  a  glebe,  to  de- 
tlaxe,  that  a  certain  portion  of  land,  new 

'  ^  the  possession  of  oite  of  the  heritors, 
wvif  fo];n]heri;f  pfot  of  the  glebe,  and  be- 
tongs  as  such  16  tfc  niinister.  No.  77- 
MarfisUqfQmmtl^mrt.  Ci^em,  Uf^. 
>82%  j^fiZ9. 


.  S«e' AtMMts  'KwMi''^  nSl  •ltw4nr' 
p.  1034;  Nou  165,  p.  1«4$. 

CIrcumBtanees  in  whkh  the  Cooit  sf*- 
pointed  a  owrmier  hanie  toAjAiliacMiftptfw 
son,  although  one  of  the  emstofv  namai 
by  his  fsther,  who  was  entfUeA  t»«ct, 
was  still  aUve.  No.  IIC  il«6ir(M«. 
jLomA,  1 1  JirMAI829i,  p.  887- 

See  ReparaHon^  No.  122,  ^  9M. 

An  action  belbve  the  Cout  «f  ftiMlftn 
for  reducing  a  aentenee  of  an  itilbnir 
court,  under  17  Geo.  III.  cM,  wMch 
has  been  carried  into  fiill  eseeiitaaa  mA 
tbr  damages.!  is  tncompeteiit.  No.  ISi 
.  ReUrteen  o.  Bueet,  21  AToy  1829s  P^  Mi- 
Pending  appeal  from  lB(eii<»cutorsof 
the  Court  of  Session,  and  Jury  Cooit.  tke 
Court  of  Session  cannot  anthcrise  a  w. 
diet  on  which  the  Jury  Court  liad  aSft 
entered  judgment,  or  any  oider  «if  that 
Court  to  be  pot  in  interina  ex«cutkB  f. 
but  where  expenses  ha«?  bdaa  previously 
found  due  by  the  Conn  dT  Secslon,  tllty 
may  be  afterwards  tased,  and  Interim 
execution  granted  for  them,  althoach 
the  process  was  in  the  J^ury  Coujt  aft  lite 
date  of  the  appeal.  No.  169i  HoAertmm 
0.  AUardieeemdBoeweU^^^Jmma  ltt9»p. 
1112. 

See  SeqaeetreOion^  No.  175,  p.  1130. 

Declaratory  conclusioiis  rtgardbig  ^nie 
luationsand  frediold  qualificatkina  which 
have  not  been  iirst  judged  of  by  the 
commissionera  ^  suf^y  or  conn  ef fhie- 
holders,  are  not  competent  itt  tbe  Csiat 
of^esdon.  No.  180..  ijmM9Uer9m4 
Commieeiottere  of  Supply  ef  Zeilmd,  v. 
FreehoUere  emd  Conmiseignara  of  Swfpfg 
<if  Orkneyy  8  July  1929^  p   1151. 

An  application  to  th  e  Court  of  ScMisn 
for  recal  of  an  anettment  of  a  i^easel, 
which  proceeded  on  the  Judbpo-Advifnr* 
concurrence  to  lettess  ot  arvestBBMi| 
raised  on  a  depending  action  b^ftm  an 
inferior  court— 4s  inccmipeteart.  No.  US, 
At'Kefutlev,  Cmitpb^  II  Jul^  ItttL  p, 
1207. 
JuET  CovBT,  see  Jwitd^em,  No.  Itt^p* 
1112. 

L. 
I4AW-AGENT..^A  law-agent  fa  not  i«s|ian. 
Bible  for  the  accuracy  of  statoiaento  made 
in  a  process  by  direction  of  hi«  dient. 
No.  44.    Jokneim  «l  SioeH  emd  JShmdl^  14 
Jan,  1829,  p.  287* 
I^WBUBBOwa—In  tn  applicatioBftrlgtIien 
of  lawburrows  by  a  pvmtiigaiBil  m  cUld 
living  in  his  ftmilyy  and  hisving  a^  acp- 
'  rate  means  of  Buhaisteiiees  te  nefiutf 
couneistoaUowaproiifef  tht  cswscof 
«ppt«heB»oil4ietee  gramhsg  ttjOfwiMta 
^iaiii  Noi  I63t   l^^ir «« l^i^  r~  ~ 
I829j  p,  1078. 


UHWK 


No.l86,p.U$4 

L)li»4€kT.-^Xhe.|i]AUr  of  i^  tmat^d^.and 

.  Mitbniaat  Mftyiiig  disected  his  tniftooa 

.'  ^  io  Ib«;e27eiit  of  their  eoDsideirii^ it  ^ftfo^ 

i.per»  to  |W(x  a  eeitain  0um  to  his  niaee 

^  .on  her  own  jutcelpt)  at  such  tisa^s^  and 

*  in  such  jUQrmen>^  m$  tbey»  in  thoiv  dis. 

*  cretioD»  mi^t  think  oxpedi«nt  ;*  and 
..4boJB»eo0  haviag  died  without  the  trus- 

toes  baying  come  to  anv  fiormal  written 

«  fMolution  to  paj  the  legacyi  although 
ii|MML  the  undersUmding  that  it  would  be 

.'•|Aid«  Mhey  had  pceviov^  entered  it  aa  a 

.«buui  QQiinst  the  successiQn  in  a  state  of 
the  applloation  of  the  funds  under  the 
Aettjt^epti>^&ui]|d>  in  a  quetUcm  with  her 
^epietiiitatives,  that  the  legacy  had  lap- 
8e<l  No.  149.  Wri^fWi  Trust^t  v.  Smith 

,  4xmi  iUhcny  1 1  June  1629,  p.  1003. 
]^E«iViM.<-r-I*  A  father  in  hia  son's  con- 
tmct  of  UNurnage  having  hound  hinuielf 

\  and  his  heirs  to  pay*  after  hii  decease  a 
cerliain  sum  to  his  son  and  his  wife  in  con» 
junct  ice.  and  liferent,  and  to  the  issue 

^  of  .the  map'iage  in  fee*  and  havin^b  by  a 

«•  aubsvquent  deed  of  settlement  in  &vour 
of  hia  sQn«  dlirected  this  sjum  to  be  paid 
out  of  the  accumulated  rents  of  a  cer- 
tain portion  of  his  landa    found  that  a 

.  ^^I^Kter  of  the  testator  renouncing  a 
proviaion  in  the  settlement,  and  cuun. 

<  ing  l€gkiw\  was  entitled  to  found  on  the 
settlement  as  establishing  that  the  exe* 

^  «ut9y  waa  relieved  of  l£e  claim  under 

»  the  marriage-contract.  IL  Where  a 
party  dalming  leytHm  is  obliged  to  col- 

,  late  a  sum  received  during  his  father's 
life,  he  muit  also  give  credit  for  the  in- 

.  teneiit.     No.  42.    Johnston  V'  Cochrane, 

13  Jan.  1820,  p.  2G7* 
ixTliM^iOF  €Re]>iT....I.  The  advance  of 
jotm^y  in  terms  of  a  letter  of  guarantee 
is  stifiiciently  proved  by  the  acknowledge*. 
uentDr  judicial  admission  of  the  person 

.  ,iai  whose  &vour  the  guarantee  is  given, 
II.  A  guarantee  given  for  a  specific  pur- 

.jiMeia  sufficient  security  for  a  smaller 
sum  advanced  for  the  same  purpose  on 
the  faith  of  it.     No*   179.    McDonald  v. 

.  BaMne,  7  Jvh  1829,  p.  1148. 
ldJui.-*.An  wnt  to  whom  goods  had  been 
consigned  fur  the  purpose  of  sale,  having 

..deposited  them  ior  custody  in  a  ware- 
house belonging  to  another  person,  with- 
out revealing  the  owner,  or  making  any 

;  intimation  by  which  it  could  be  discover- 
ed that  they 'did  not  belong  to  himself, 

.  the  propcietor  of  the  house  has  no  lien 

.  over  the  goods  i^inat  the  owner,  iusr 

.  ^tMacMitmeted  hj  Ukaagant  ^bsA^^t 

;^4aiivr  di||a^tien».^  fiucany  thimi  ^- 


rMPf 


iit$wart9  4MmifUicher  tv 

19  JK4W  1829,  p.  0^2. 

M  *. 
MAvsB..ii.i-Found  that  the  minister  of  a  pa. 
rish  partljr  within  bui^  and  paKtly  land- 
ward^ was.  entitled  %»  s^  ^nanse  and  glebe^, 
although  the  churdi  was  in  eonnexien 
with  a  college,  «i^  the  stipend  waa  not 
paidoutof  t£eteind«ofthepatish.  N<k 
97.    CoUege  </  St  AndreWM  v.  tht  Hunter^ 

20  Feb.  1829,  p.  02^ 

Mast£E  avb  SenvAVT.^.^  person  having 
held  himself  out  as  bound  by  a  contract 
of  service  in  England  for  a  certain  period 
of  years,  and  having,  by  this  repreaentfu 
tion,  induced  a  Scottish  compuny  to  ienter 
into  an  arrangement  with  hu  mastenr^ 
England,  by  which  his  serviceas  were 
transferred  to  them ;  and  having  accejptad 
a  sum  of  money  as  payment  in  advanfc 
in  part  of  his  wages,  and  thereafter  baT* 
ing  commenced  his  service  with  the 
Scottish  company;  found  that  he  was 
bound  to  complete  it  for  the  whole  perii^ 
of  bis  contract  with  the  English  company* 
although  no  writing  had  paasea  between 
him  and  the  ScottiSi  company^  by  which., 
a  contract  of  service  could  have  been 
constituted  in  this  country,  for  more  than, 
a  single  year.  K(^  08.  Dak  v.  J>vmbqfm 
ton  Glass  Co.  5  Feb.  1829,  p.  457- 

Meditatio  Fv»Js:..^AmedUaiiofuifSBiWZX* 

,  nuit  found  vompetent  at  the  instance  of 
the  drawer  against  a  Joint  acceptor  of  a 
billy  after  it  had  be«n  indoned  to  a  third 
party  for  value»  and  before  it  fell  due*. 
Ko.  27.  Thorn  V.  Bhtsk,  10  Dec^  1828. 
p.  181. 

A  meditatiQfugm  warrant  waa  suroend- 
ed  on  acooimt  oi'  Uie  debtor's  name  oelxfg 
written  on  an  eraawre,  and  othar  clericu 
informalities  in  the  warrant  of  commit- 
ment. No,  UO.  Cowan  n.  Wfiitj  6 
March  Wl^  p.  802. 

MjUMasa  or  PAaLiA]C£KT.«,.Jt  iano  oi>- 
jection  to  a  purchaser  of  land  being  en- 
rolled as  a  freeholder,  that  the  dispoei- 
tion  on  which  he  Is  infeft  in^Kwes  a  r^l 
burden  on  the  lands  in  security  of  the 

.  price.    No.  182.     Campbett  o.  huroi/L,  9 
.  July  1829,  pw  1177. 

See  Summanf  Jpn^eaiiony  ^o  XBU  T* 
1201.  .    ../ 

Miyo]iiTY.~Found  that  a  su'bstitnte  In 
.  an  entail  cannot*  &r  theparpos&of  elUttpg 
prescrijHion^  plead  a  deduction  Iromwe 
years  of  prescription  on  account  of  Ua 
pw«k  piinori^t  Ae  next  suhstitiAe  to  the 
eontravener  having .  survived  for.A^ 
yfan  withoHt  ichAlfeivuig  (Ke  poweaaiM 


WBEK 


Aja  iB4e»ture  «nien^  mfbo  by  a;mkior 

wUlioiii  eooient  ^  bis  cwatdr,  but  acted 

.    4«  Ibr  »  cflHsidemble  (ime  with  the  cttra- 

Cor^i  lf>];»rc«|.ap|milMttoii,  fUMid  t«  be 

li  VLzvievanaHMA,  aw  Proom,  N«x  128, 

-p.  aM& 

.    A  d^trm  flf  prafersBoe  fa  a  miiltl. 
|ilepoiii£iig  is  ar  stifllcioiit  wsrnuit  for 
the   janopjrietor   ef  an    estate   to  paj 
.  off  an   beriubld  band  afieetnig  it   to 
.  thtf   cUijq^aat,    who   has    nuide  up  his 
4  ^lea  to   the  bond,  and  obtainea    de- 
.  «ne»  ootwithstADdiiig  a^udicaCknia,  foU 
.  lowed   bj  infeftment,  which  had  been 
.  previouslj  led  against  the  heritable  se- 
curity ;  the  summons  of  mulAlplfipolRd- 
.  ix^,  eontainine  declaratory  conclusions, 
...  to  tind  the  abjudications  null,  and  the 
..  astate  firee  and  relieved  from  the  debt, 
liiQ  heirs  of  the  adjudgere,  and  all  parties 
.  standing  la  their  right,  being  cited  as 
.  defisnders,  and  Aiaking  no  appearaooe  in 
^,  Jthe  process,  and  no '  possession  having 
ever  followed   upon  the  adjudieaCsonSi 
.^  Ko.  142.    JH'XeiU  v.  LiUkdaky  8  June 
.  ia20,p.959. 

IkCuTVAj.  CoK^ftACT,  See  Sodiefif^  No.  133, 
.  ^  it21,  see  Taek^  ^o.  138,  p.  844. 

N 
KoBiLE  OrriciuM,  see  Ftujior^  No^  81^  p. 
.  408. 

8ee  Tnut,  No.  120,  p.  860. 

Vo«-£VTAT..*.A  leu  being  granted  to  the 

partners  ol*  a  company,  and  their  beirs 

and  assignees,  and  the  composition  due 

.  for  the  entry  of  heirs  and'  singular  suc- 

cesspw  in  the  share  or  ihaies  of  any  of 

.  the  partners  while  it  remains  wiUi  the 

eompanj  as  such,  being  commuted  for  a 

,  .dupficand^  of  the  feu^^uty  every  88th 

.    Year ;  but,  in  the  case  ol'a  sale  of  the  feu 

.  ,vy  the  company,  the  composition  doe  for 

.  the  entr/  ^'  a  singular  successor  being 

'  .  taxedf  at   L.600 ;    the  whole    partners 

.^.ef  the  GopQiasy  having  made  a  sale  aid 

'  assignation  to  another  partnership  cany. 

v4ngp  Qx^  the  same  business,  and  nearly  oti- 

'der  Qie  same  firm  as  the  old  company, 

.  the  Court  found  that  the  leads  were  in 

non-^tr/,*  aiid  that  the  new  eompaiiy 

.  iv$B  not  entitled  to  an  entry  except  on 

^payment  of  the  composition  of  X»6O0l 

No.  130* .  £firl  </  Afon^^  o«  Gssw  Gm^ 

a»^  4h^«r»pr  end  VoMf^  No.  189,  p. 


Oath,  eee  PHw/,  No.  11,  p:9^    9I^J% 

p^8a&  •        ' 
Oscrn  OF  Paarrw,  see  Protfy  No.  ]^  ^ 

ISIL 
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Pactvx  IiAaemrx,eee 
88,>48S. 

Paksmt  awd  Gttiuy;  see  L 
1C:9,  p.  I07& 

Passitb  TiTUB,  see  H^  Apprntmi^  9«. 
im,  p.  8.8. 

PftKALTT,  see  BmmkrmfL,  Not.  134,  p.  88ft. 

PeneovAi.  avd  TnAmxissisix,  see  Ar^ 
m»m»nl^  Na.  83,  p.  4<HL 
See  ServUuJe,  No.  134,  p.  888L 

P^bsowai.  Os^cwiox,  eee  TaUsmtj  Now 
183,  p.  683. 

PooB.^.Wben  pamchw^  eid  fe  leAasd  oq 
the  allegation  that  a  letatloa  of  the  pau- 
per, liable  by  law  to  aihneat  kim,  hu 
IbenieeBsof'doiweD^  the  Ibrmermnst 
estrtlishlus  zelation^siiialllitr  bet&n  be 
can  be  entitled  to  be  aifadttied^ntlie  etdi- 
JMcy  T^  of  psnpcss;  -bntpendtagtbe  la* 
vestlgatioD,  tin  partefa  is  bomid  te  tffbid 
interim  alimei^  No.  182.  -  Ajfmm  WaU 
ssf|  o.  MwkoSeanan  qf  .^jmis— i,  tB  Fek 
1828,  p  647. 

Pbincipal  awv  AaBVT,  eeei  Jbtisiy,  Ke. 
187>p.ll00. 

PnBScaiPTio]r..^The  triennial  ^ 
Uon  does  not  apply  to  Amdahtegs 
by  order  of  a  trustee  vnder  a  eutmoiy 
sequestratieny  and  repurted  upon  by  an 
acoDuntant  employed  vy  the  tmelee^  aU 
though  within  three  years  Ihaa  tiie  date 
of  the  last  article  in  tiie  aoceaat— St  ap. 
peering  i&om  tiw  books  ef  the  tinsitee 
that  tmk  aooqunt  had  beeftlneurred,  and 
no  payment  made.    ffo.  7*    Btidiamm 

Un0,  SO  ^09.  1888,  p.  81. 

A  deed  of  entai)  eaunet-beeoiiae  ciee- 
tual  agmnst  the  lieiie  under  a  marH^ 
contract  by  prescription,  while  tfie  eo- 
taller  Ubrea,  tlie  deed  contaii^i|^  pewen 
of  alteration.  No.  38.'  Oti^tktm  n, 
Ca«0aAoMm,  18  Aee.  l828,pw8S«. 

I.  The  oath  of  a  beif  of  tlie  deeesied 
partner  ofa  oompasy  adsflRttiig  a  d^ 
on  wfaidi  the  triennial  piescriptioa  bad 
run,  to  be  ieating*owing,  is  not  snfideBt 
to  revive  the  debt  as  a  dataa  agaioil  the 
estate  of- anotkerpavtner,  dM  eeoiiaBy 
being  dissolved,  and  both  panners  dead 
belore  the  action  was  rsieedt 

■  II.  Udefiflite  payments  to  aecomt  '«d- 
teied  In  the^boeka  df  a  BSBNfaa&t  cf«>not 
sufficient  evidence  to  oonstitoto^  a  debt 
against  his  estate.     Na  8L      NukH 


im»^ 


4  «Tewn  charter  rpstoring  an  estate, 
iMch  itadlatteii  to  the  crown  bj  foiftl. 
ture,  to  the  hein  of  the  timitor  in  fiee- 
aiinple,  is  a  Talid  title,  on  which  prescrip. 
tioQ  may  ran  Bgabtst  the  right  of  the 

/Buhalitlitaa  of  a  pdar  antdl,  who  were 
not  affected  by  the  attainder  of  the  heir 

.to  pomamhtml  No.  7&  Otmiftfd  «. 
M'Kenme,  17  Feb.  1829,  p.  SfO. 

^he  dtrreocy  wi  the  triennial  pre- 
flcrlption  under  the  atat.  IftTOy  c  83,  ia 
aot  -baif»Bd  by  mMag  an  acthm  within 

*  tha  thoae  yens  bafhre  an  iacempeteiit 
court.  No.  M;  M*Lmrm  «.  Mdl^  27 
/3M.I8i0,p.«2O. 

'  I^  Faind  that)  as  between  the  hMrs 
of  entail,  a  lease  may  be  entailed  in  the 
lom  of  an  asiigDatlon,  and  that  presciip- 
tion  applies  to  it  in  tlie  same  way  as  to 
feudal  sttltiscCsf 

IL  The  fetters  of  such  entail  maf  be 
wgpougfat  off  by  nndbtnrbed  possession 
«f  Abeheiffiif  eatail  fer  4tyesrs,  upon 
aM««att>BiledaaBi«iatioD  to  die  lesse,  to 
Which  he  had  ri|At;  and  that  the  pro- 
duation  of  the  fee-simple  assignation'  in 
firscessaa  aplnst  sub4aiants  Is  snflSdent 
evidence  of  the  possession  having  been 
tipoB  the  fee>4da[me  ass^nation ; 

ill.  An  heir  01  entail  cannot  plead  the 
poasesstoA  of  his  pxedecesaor  upon  the 
lease  to  oonpfeto  the  prescriptive  period, 
eucb  pvedaceasor  baing  the  psrty  by  whom 
the  tailsied  title  was  created,  and  which 
taUaied  title  was  only  to  take  effect  at 
his  death,  the  party  j^eadtaig  prescrip- 
tiua  having  derived  his  unlfinited  title 
IhfDUgb  tke  ame  predecessor  s 
.1^  ▲  tnhatituto  in  an  entail  cannot, 

^  ferlhe  porpaae  of  eliding  preaeripdon, 
p]ead.a  oeductfton  lirom  the  years  of  pre. 
scription  on  aeoount  of  hia  own  minofrity, 

'  ihe  next  substituto  to  liie  contnivener 
haying  survived^  fer  ferty  ferty  years 

.    without  chaUeittiDg  the  possession  of  the 

~  €ontvaveaer»   ^fo.  IM.    McmU  e.  MamU^ 

V  44fai^i890,p.689. 

A  dispoaition  of  hinds,  <  together  with 
«  aH  right,  title,  ckin  of  right,  property 

.   <  or  ponsf  anion,  which  >  the  fisponer  <  may 

.    ^  have  er  pretend  to  the  lands  or  teinds 

.  «  itareo^'   beiaff  fellowed    by    infeft- 

,'  mant  in  toms  ^(3  the  disposition,  and  by 
.nsassiidm  of  the  tefaida  for  mere'  than 

.  for^  yeaas,  ia  a  aufficieDt  title  fer  the 
foundation  eCa  nasertotive  heritable 

;  ^bt^to  the  telMk     Ku.  Me.    Lear. 

.  m^.%Ih^^^mtMmi  MJhm  1889, 

.  p...i(M»     .:• 


^  TMg  trtsWiihirpie8fcit|wWft'^|tw>  iic^iy» 
ply  to  a  hnr  sgentS  accmittt  ^er '  ffrofea. 
risoalbuahRsS  ooAnected  with  other  un- 
Battled  datans  to  wMch  this  pM  may  not 
be  applicable.  Now  170»  JISflMS*  TVnstass 
V.  HmmHon,  SO  .TiMs  1829,  p.  tlM.   ' 

It  is  not  nec^ssety  fo^  a  paity  plefid- 
higthe  triennial  prescription  to  a^^fp 

'  payment,  no  admissitm  bdng  made  of  we 
original  constitution  of  the  debt.  19o» 
172.     jDuhmm  mkd  oAsrt  si.  Farbet^  % 

'    «/«^1889,p.  112& 

PKKsvMrTrov — ^In  a  lease  whereby^  after 
the  hipse  of  a  certain  period,  an  Additional 
rent  was  to  be  paid,  the  tenant  wholiad 
s^tled  with  the  ftctor  upon  the  lands, 
and  obtained  five  consecutive  dischargea 
fiirfive  years,  beuing  to  be  for  the  ba- 
lance of  the  rent  due,  was  found  entitled 
to  the  benefit  of  the  legal  presnmption 

'  arishig  from  such  discharges,  slthoi^^  it 
was  not  slipped  that  he  luid  paid  the  ad« 
ditional  renSi,  but  only  averred'  by  ttny 
that  these  rents  h<Kl  been  passed  fMUL 
when  the  annual  settlements  tod:  plhoe, 

'  en  the  ground  of  counter  claims  conmet- 
ent  to  Aim.    No.  107.    AwfUSrr  «.  Juii* 

•  imM,  6  MarOi  1881^  p.  794. 
The  preamble  of  a  deed  having  bore 

that  in  consequence  of  the  grantee's 
husband  having  left  no  ftinds  for- the 
maintainance  of  their  faifent  cfaildxen, 
she  had  agreed  to  restrict  her  liferent 
of  a  certain  subject,  under  her  marriupe 
contract  to  a  third  of  the  rents,  and  to 
give  the  remainder  to  her  children,  and 
tiiat  she  had  resolved  to  execute  this 
"  deed  in  order  to  carry  that  arrangement 
Into  effect  Ibr  their  benefit  and  sectoAty, 

•  while  the  obligatory  part  of  the  deed  de« 
chued  that  two-thh-ds  of  the  rent  dhall 
belong  to  the  children,  *  and  theff  Mra 
*  and  assignees*— ibund  In  a  question  ^th 
the  heir-at-hw  of  the  cfafldren,  they  hav« 
fog  died  without  isstfe,  that  the  deed  of 
i«8trictioti  was  no  bar  to  the  granler'a 
Ufetent  reverting  to  its  orlffinai  entjent. 
No.  100.  Mr$Ander8&nv»Ja.  Andehm^ 
ll«fims]829,  p.  mo. 

PnsavvKV  Wili.,  see  VtotMtm  h  JMv 
and  CMtfrwi,  No.  115,  p.  824. 

PmiHciFAL  AVD  AosiTt,  soe  JtlM^  ISTOb 
128^  p.  882. 
See  Swiet^,  No.  147,  p.  Vm.  ^'  ^ 

Pmooxss.*-»In  an  action  of  damages  atfiSnat 
a  magistrate  forMnting  an  ulegtf  ^(rar* 
rant,  under  whid  a  party  has  been;  ap. 
pr^ended)  ft  Is  bot  necesnry  ffyi^  the 
pursuer  to  aver  mslfee,  orwidit  cifpro- 
Mble  cause.  No;  2:  '  9IHwfta»*0^  jUorf. 
*n,  18iV«o.  1828,  p.  <.  .  '-- 


IKXpKi 


■tatettient  on  the  putof  Uie  pmmier,  &r 
«lmatlDff  the  dAiw€  of  prascxnpiiaB, 
that  he  had  discovered  from  the  recood 
of  the  eequestBKkian  of  one  of  thelndor- 
Mn,  awarasd  upwaorda  of  iv^ve  jreara 
btfbra,  that  the  hill  had  been  ptoasKod 
by  btau  mhaoa  with  the  petition  for  ae- 
fmitiatioB,  Md  not  te  be  a  rer  noeUn* 
wnttfiu,  entitling  the  pvnuer  to  add  it 
to  the  cioBeil  record.  No.  4*  Mmrbmr  v, 
M-Cauffkit,  U  Jtfav.  18^8,  p.  2ii 

It  is  competent  for  the  jud^  after 
the  record  ia  chjaed^  to  ondei  production 
•f  a  writing  which  waa  previoualj  within 
the  power  of  the  party  who  wishes  to 
Ibtuid  on  it,  notwithatanding  the  Mth 
aeetioB  of  the  act  of  sederunt,  which  pro- 
hibits the  party  himself  from  producing 
it  in  such  circumstances.  No.  5*  i/a- 
miimnv.  CuikU and <Mm-9y  16  Nmf.  1828, 

A  process  beft>i:e  the  inferior  court  at 
the  instance  of  a  committee  of  a  klrk-aes- 
Bk»>  with  concurrence  of  the  procurator- 
ilftcal,  concluding  for  penalties  on  aoeount 
ef  an  alleged  profanation  of  the  Sabbath, 
and  for  an  inteidict— &und  to  be  a  cri- 
minal process,  and  that  advocation  was 

.  Hot  competent  te  the  Court  of  Session, 
although  the  pursuers  agreed  to  depart 
from  the  concuision  far  penalties.  No. 
lA.  JiiUon  and  Jlapv.  Lambert^  ^  Nov. 
18X^  p.  80. 

A  remit  to  an  accountant  before  dos- 
ing the  record,  in  an  action  of  count  and 
reckoning,  is  incompetent.  Na  21.  l>o» 
naidtan  v,  Ffo/ey,  3  Dec.  1828,  p.  14a 

I.  It  is  not  necessary,  under  sect.  40, 
of  6  Geo.  IV.  c  19^,  to  entHle  a  jjmtty 
te  advocate  a  cause  from  the  interior 

«  eoUrtt  when  an  interlocutor,  allowing  a 
proo^  has  been  pronounced,  that  it  should 
appear  ^Jf  fiuM  of  the  bill,  that  he  has  a 

'  pecuniary  claim  of  upwards  of  L.40  in 

.  imiount.  II.  A  •i)etition  being  presented 
to  a  sheriff  for  admission  as  a  prpcumcor 
of  his  court,  and  the  sheriff  having  al- 
Ki^ed  ol^ectinns  to  be  given  in  by  the 
othet  procurators,  and  having  thereafter 

Pronounced  an  interlocutor,  allowing  a 
rdo^'and  the  petitioner  having  present- 
ed an  odvoosetlDn  for  the  purpose  of  hav- 
ing the  caee  t^d  by  a  jury-libund  that 
the  sheriff  did  wvong  te  allow  iqnwairance 
to  be  made  by  other  partiee,  to  tne  cfBbct 
'  of  constituttog  a  judidal  proceedijw  or 
j)rdeeS8 1  but  Uiat,  in  conoequenee  efthe 
mceedkiga  bsfone  the  aherifl^  and  the 
uitttflocUlMr  |»teftquno>i  bjU|%sa  ^o* 


ehling  the.CouTt  te  vamk  ^e^ 

irimiialh  totwietteoa  JSe.  2^ 

Pmeuraton  befof  ik$  tker^^emtrt^^m'' 

JGht^  4  ik«»  18«W  i^  1«0«  endNo.  ^p^Hl 

A  cautioner  in  a.  siiiypwepnin,  lii^  has 
advanced  a»ettey  to  cany  -mi.  the  cease 
in  the  name  of  the  aujyndffr^  it  ratit  W 
to  slat  himself  as  a  pirty»  aft»  the 
ehaige  iasuspendedfin  w^vt  to  ^et  decree 
in  his  own  Battle  for  the  nmoiMa  «CeK^ 
pences  which  he  h^B  advapeed.  Ikfob.  Jp. 
M^GlMomd  Yomg  e.  Bmdttam^  »J)» 
I82d,.p.  Ida 

A  general  fading  of  expesioea4o«a  «ft 
include  the  ezpences  ioctuipd  ia  Cheilu 
ferior  court.  No.  2^  C^dkbmiaom  t, 
Gralmm,,9  JMe.  1898»  p,  17X 

See  interdict^  Nu  30,  p.  ai& 

I.  A  fiist  granted  en  a  hill  of  anpoi- 
sion  stops  the  diligence  oS-  paiiidii^«  js 
well  as  personal  diligenee,  duong  the 
currency  of  liie  ssst*  . 

IL  An  int^lpcuior  en  a  bill  of  auspea- 
sion  ordering  it  to  beonsiarc^red  withiAa 
limited  time,  m^entime  siating  eKeewtiOB, 
and  to  be  intimated*  ^  buten«asition  «b1t 
*  and  not  otherwjae^*  as  unksetood  to 
stay  diligence  during  the  euimej  of  the 
time  allowed  for  answeoi^  and  findsng 
caution,  altiwugh  no  cautioa  had  been 
offered.  No.  3ti.  K^Uis  v*  Witrnmi  18 
Dec.  1828,  p.  243. 

A  petition  and  complahat  at  the  in- 
stance of  a  litigant  egainst  hie  eppimcBU, 
for  statements  made  in  Judidal  pieceed- 
ings  alleged  to  be  untrue,  ii^urioua  to 
the  complainer,  and  made  for  the  pur* 
I)ose  of  influencing  the  judgment:  ei  the 
court-*.found  to  be  irr^vent,  the  only 
remedy  to  the  party  bang.  aai^AioDof 
damsges.  No.  44.  iffdmMm  o.  &««,  14 
Jan.  1829,  p.  287. 

Circumstances  in  which  a  party  found  to 
l>e  barred  from  objecting  to  a  JMdioial  ex- 
port as  notexhaustii^uiepointatiesue^ 
and  to  the  opinion  of  tae  coosuUfd 
Judges  in  reierence  thereiob  Now  b^ 
Stewart  and  Curator  v.  SaUda  and  t(k»M, 
28  Jan.  1829,  p.  390. 

Found  competent,  under  the  act  of 

sederunt  6th  Feb.  1806,  fbraasventto 

apply  to  the  Court  of  Seaaon  to  hate 

hia.acsoiut  of  expenees  of  eertmn  jffo. 

.  oeedings  iftaaaction  of  damms  bafee 

the  Jury  Court  remitted  to^auditer 

.  of  the  Cenrt  of  Session  to  be  iKsed  as 

between  agent  and  etient*  altbooriiLa 

.  innit  hod  ieen  made  by  the  Jaiy  fimrt 

te^tbeaudit^totsK  the  eecouat  of  ex. 

.|«i9at^iB,|ha|  Court  ^e 


iNimp* 


'ifionMHt  of  tMMTtlM^  to  Open  up  a»  rseord 
^elMed  ^7^  the  Lord  Oi^imr^  on  sum. 
weiis  and  defences.     No.  71.     SpiM  v. 
*Cktaimnma  iOkm^  11  FM.  ICOO,  p.494* 
'     PtndiAgt  on  nurtters  of  Act,  in  en  tn. 

•terfecvtor  of  the  Lord  Ordhiarjr  fe. 
-Hisin^  a  biil  cf  suspension  of  e  judgmcvt 
oAu^mftflttrcourt,  praeeedingon  e  proo^ 
are  recalled  bj  an  interlocutor  passing 

7«%eeofldMlL  Ko^ao.  Jlfbrrsf«.3f«^air, 
'19  Jf>Si  1929,  p.  639. 
>'  ^  CMifilbiiertf  in  n  suspension 'feund  not 
liable  in  tlie  expences  incurred  tn  a  rebu 
tive  process  of  reduction  eoi^'olned  with 
ithe  sospensien.  No.  88.  Adam  v.  D^ntify 
dSl  JM.  1809,  p.«71- 

'  ' '  VFhdn  the  judge  admiral  has  granted  an 
interim  interdict  pending  the  diseussion  of 

- *k  taittse,  it  is  competent  ibr  the  i^ngriered 

'•puity  to  veikfoiie  the  process  into  the 
Conn  iff  SeeiiBion  by  Mil  of  suspension, 
pnyiflgfbr  reeallof  the  interdict,  and 

"for  letters  ef  suspension,  upon  caution 
ler  the  expeUees.    No.  69.    Maiheimv, 

"jmOoff^  St  Feb.  1829;  p.  978^ 

After  an  aetion  of  damages  for  delkma- 

'tion  has  been  remitted  to  the  Jfnry 
Court,  it  is  competent  to  conjoin  with  it 
'tl  supplementarT'  action,  founding  on 
'jcrther  slanders  previous  as  wril  as  subse- 
fluent  to  that  which  forms  the  suiject  of 
tlie  original  aietkHi,  although  ret  norMrr 
veniehB  be  not  alleged,  the  second  action 

'centaiiflng  no  statement  inconsistent 
with  the  first  No.  90.  M^Ihmgaiv. 
CampbeOy  25  FA,  1829,  p.  696. 

''  •  AbtloU  dismiMed  because  the  summons 
was  held  inconsistent  with  the  condescen- 
dence, the  fbrmer  baring  set  forth  as 

-  the  ground  cf  the  action,  which  was  ibr 
payment  of  a  bill  against  the  drawer's 

-  representatire,  that  me  drawer  indorsed 
'the  bill  to  the  pursuers,  whereas,  in  the 
condescendence,  whUe  the  defender's 
STerment  wa?  not  denied  that  the  bill 

'  was  indorsed  bj  the  drawer  to  the  bank, 

-  hy  wlMm  it  was  discounted,  it  was  mete. 
'\y  alleged  that  the  pursuers  retired  the 
trill  at  the  bank  with  their  own  Amds, 
and  tlut  the  drawer's  fndotsatiMi  was 

*  afterwards  obiitemted  by  miatake.    No. 

^01.    Rolnmon  tmd otfkf  o.  Fetrp^hm^Mn^ 

^  28  #*s6.  )899,  p.  600. 
'    AdtontUon  is  eompetetift  Where  an  tn  • 
lerlectitor  of  an  infbrier  judge  disposes 


tlsovglfc  Id  benek  a  to^  jndgiMnt  itt  s». 
ftrenee  to  the  '«lliec  pttr&a.  N«k  98. 
.€AMM!l^  2>ttftoee«LJiiilfef%«5  ITsft.  180, 
pk  903. 

OlnettiMi  b^  Oie(C«iMr.of n  n^ltiide- 
poiaimig  against,  asir  aneatSng  eredktr 
wakening  l£e  practak  after  it  had  bean 
asleep  m  mate  than  five  jrcaM^iapaUad. 
No.  98.  HamUtmv.  mH^b  TViMtopf, 
28Fe^  1899^pw897. 

Whe»  an  interlocutor  of  a.  Lord  Oidi« 
dinaiT  rapeUing  a  nrdiminar^r^efeiltey 
and  iaMag  the  de&nder. liable  in*  the 
expenees  inennred  thevebr,  ia  ainniy .  ad- 
hened  to  by  thai  Goiurt,  the  intenooitar 
'  ef  adfaarenoe  does  not  carry  the  MUittoaial 
einenses  ineoartedin  the  Inaer-HoHllB» 
unieaB  it  contain  an  dqmas  flnding^to 
that  effect  Na  100.  /^saraMiA  •..Afir. 
tOH,2SFe6.  1899,  P-  «86-  .i 

In  a  sununona  cc  teontaasiitioo^raiiad 
at  the  instance  of  the  next  heir  of  estajp, 
with  caucumaee  of  tfaa  aaow  raaciote 
anbstiltttea,  containing  a  oaBclnaaa  tJkat 
lands  alienated  in  viotetiun  of  the  «»tail 
ahaU  bakn^to  him, it beMHp  held  that 
be  held  no  title  to  pursue^  the  raaMitar 
substitutes  axe  likewise  barred  firom  iaw 
■isting  in  the  summons  No.l93.iMdfc. 
aofs,  4e.  V.  Cmninfikam4y  8  ACardb  1939^ 
^663. 

An  aeaaure  and  alteiation  of  the  date 
in  the  body  of  the  cummons  found  tube 
fiital  No.  108.  T0^iorih  AfaMKi^ 
Mmnk  1829,  p^  798. 

Sea  Heir  JppoMaij  Na.  119^  pi  848k. 

A  m«lcinlepaindiiig  faroi^t  by  tJie 
eacacutor  or  the  ereditor  in  an  heritable 
security,  in  name  of  the  deblfr»(ia  a 
competent  action  te  deteraodn&Qg  erli^ 
tiler  the  debt  beloi^  to  Uie  heir  er  esa* 
cutor.  Now  128.  Mrs  Sektm  V^JIhkk 
and9ikeri^  21  Map  1829k  pw  69C 

In  aprocesft  of  BUBlti|dapoinding  nAttfi 
in  the  name  of  a  miner,  with  e«nient.A^ 
one  of  the  eumtarsby  name*  there  being 
several  of  them^  thnae  of  wlieDi  were  0 
be  a  qaomm,  and  the  sumnoas  fa^iig 
intimated  to  faer,  and  ta  theeKfator  i^o 
was  namedy  it  was  iMud  aet  to  be  a.geod 
objection  to  the  aammoa^  IH,  XMt  lit 
did  not  beartobe  artthooaaentoraU  tike 
•eonrtonor  n  i^uannai  and^  9iMr»..Tli8t 
-  latinniliaa  was  net  ande  to.  tte  wbo^<pr 
a  quorum.  Na  18^^  Meitrifm  m  Ji^imh 


A  tenant  being'  aned 


being'  aned  tetni  b^frq^d 

'     «ebaaMoilKMofttha 

q£  tk9j$94- 


no« 


INDEX 


''1M»  e»ii^'liftiiiigriiib#«a  mpMOtit^ 
'  cMfipeteM  'kfi  fktfteiMat  t»  ^Arootte 
-wilhottt  iMk1iigkavo>oftke,M9ie.    t9o. 

•  Ail  fdiroeAtloi»,'wllkout  kKve  of  the 
Inferier  ,)udge)  ednMlaltatiUF  «f  •  jiid||;«Mit 
wllkll  4i<i69  &«&  MdUMitfiM  conokuAmto 
of  tlie  libel,  l9lM«DaitibUntv«UliiMigli  the 
Iv^lgmetit  «#nf hkMd  of  WAy  mmwifly 
Mv^  been  tetaudod  hy  tke  j^Mog^  iFho 

•  )ii^oii»i€ed  it  to  ffire  the  pnwuer  all 
tMt  he  WM  entttM  to  get  bv  his  octloii. 

-  Ho.  IM,     J^JTmAmmv.  £^H#bs  27  If^ 

BftO  iliiiMMl  iltfiK,  No.  137,  p.  94Qk 

•  A  ivtlttiming  note  agAlmst  an  iotor- 
•  focutor  of  a  Lord  OrdinaTy,  refbang^  a 
<  Mtt  of  fluapeiMloo,  having  bOen  atvnck 

>o4it  of  the  roil  without  wtitiiig  there- 
^  upon,  on  account  of  an  irregularity,  it 
'  Vt  iAoomjietent  to  bring  the  judgment  of 
'  file  Lofd  Ordinary  under  re^w  fay  a 
:  mm  bill  of  auiqienaion  in  tfane  of  seadon. 
^Wo  l4iL    «0iMiv  Ittktkf^  90  JtfoyltSO, 

A  party  entitled  to  be  repoaed  aiiateat 
.»«ii  'HiCemDOUtar  of  the  Lord  OnuHvy 
which  had  become  final' in  conae^uence 
of  t2ie  «misiion«o  nnaeac  the  aumnnna  tx) 
a  reckiraing  note.  No.  147..  Hmtimmm 
«.  HamiltMy  6  June  1829,  p.  98a 

The  Court  passed  a  bill  of  suspension 

mdiMnted  interdict  egaittst  a  tnistee 

'  inMt,  wifth  :a  power  of  aale;,  proeeedteg 

to  sell  the  lanes  durinff  the  dependance 

'  of  dn  appeal  against  a  rormer  judgment 

■0f  the  Court  reHudng  aa  interdict  against 

'»  gale  of  the  same  hmd,  on  eonsideriiig  a 

-Avaser  bHl  of  an^iension.      No.   168^ 

"Amn  «•  Jawii,  43  Jtais  1829,  p.  1094. 

-^'K  Advocation  on  the  ground  or  want  of 

*'  iml'dtallen  ia  inconipetent  where  that 

d^enee  lias  not  been  pleaded  to  Uintm. 

>NiB^  188.     JDojdbMa  e.  ilfs.^  20  Jens 

«'iaiBbp  I045w  . 

An  action  to  have  it  ibond  9mA  de. 
that  the  purauan  wese  entitled 


le  puraus 

^^  wetnnt^b^  derendera  £fom  erecting  a 
ibsWlng  te  an  adjoining  property,  whtth 
««^g^  be4  mrisaaoe.  to  the  pursuers  or 
Ihe^vJeisfhbourlMKid,  and  that  the  deftn- 
deri  shOiM  <be  oidatned  to  desist  Ihnn 
^rd8ting  )4ny  aueh  •  building,  ibniid- 
*  '  ourii  no  such  buih&igs 


ffHat  at 


potent,  althoufl 

'^dtfeetod^  tntt^tiud.  any/a 
the  tinfee.     Nee  180. 

vOk  li%^i24JiOili<l«20,p.  18 
•  '  A' 'tNifty^  sUBd<  an  pepre 
motfaear^  ha^iifaigdcDied^  bi'  his 
that  he  did  vepceaenti  or  had  iDcurved  a 


ive.  t»f 


4ii»jneiits.MfimiA.th»t;teai4potiilpr 
ngny  Sreprawntntloft  by  aoloriiiff  WPn  ^ 
merits,  and  WM  nei  fmrnXmA-fym^  his 
fisafe  defbttse  of  msMfepaeaeffbitim-  Na. 
102.  Smih  t.  #a»n«,  28  Jtum  18»i  p. 
1070.. 

riTCiiWiibuMiro  hi  whisb  w  yyi^fK^Hp 
was  recalled  on  account  of  the  iBconsct 
and  bhindeied  fi>9n  hi  which  ttebUiaad 
Aetten  had  been  pnqMoad.  No.  101. 
Emm  «w  Jukmtm^  90  Jmm  i808b.» 
108L 

See  Stip&nor  wmd  Vmmh  No.  10&,n. 
187.  r 

fiee  SegmtiraHom^  No*  178|  pi  liSO. 

Wheoe  exi^enaaa  hare  beesi.&widdi^ 
nlthough  not  taxed  befons  intinuitisa  «f 
^>peal,  the  Court  nay  aftithodae  the 
taxation,  and  thersaAnr  ^pnnt  inteqp 
executioa.  No.  177*  l>i»lrtan  «.  Imd 
JIMpfn,  7  t/«fr  1020»  ]!.  U96. 

U  A  mlnuibe  oentainiiiig  altefntii— 
which  aoe  not  of  the  nature  of  nMosffa. 
Btnctiona  of  the  original  libel  la  nst 
conqietesit.  II*  A  oonnliisiQci  in^^a 
sumioens  of  dechurater.  to  ^are  on 
vshstnuit  point  a8ee9rtained.ooi  coppei 
tent,  whvre  theiB  an  no  Tnrrini'opii 
foUoving  thes>efeom>  in  wUdi  the  >pvr. 
auers.  havo  a  patrimonial  .ii^taaqafl,'  er 
where  such  conoluniona  hove  been  dis- 
misaedaalncompeteot  No.  iOOL  A^^ 
ktUen  and  Cvmmummmv  ^f  Sti^^^i^ 
MeOtmd  o.  FrtOtMn-t  amd  rowiaiMiiinii  i 

See^agMTior  md  V^mi^  No.  M^p, 
1087. 

See HnrAppmrmt,  No.  \9^p.        , 
>  See  M0mber  qf  PmiimmmU  No»  187,  p, 
1201. 
Fnoor,  aee  ioinfwnos,  No.  0,  p»  41, 

A  patty>  to  whose  oath  reating  owieg 
had  been  se&rred,  having  definood.  thw 
point  to  the  oath  of  the  ptumioiik .  and 
having  died  before  the  oath  w«»oni8t«l 
or  the  recoid  closed^  ii  wpa  fowftd  sist 
compoteot  for  hia  repreaeDtattvc^  who 
had  aisled  hinself  aa  defenter,.to  jetmct 
thiodeleieiiee.  No  IL  r  °  rsfilndH 
o.  Makolm  M^JifmU,  96  iiTao,  lAM^  p. 
.88. 

See  Jimhnyf,  yo>  12,  p>  Og. 

.    '  In  /an  ordinaiy  action  fin-  debt»  the 

&th«r  aiMLmotliar  of  the  ^efeoda  mm 

ccBupetent  vknessaa  ^gainot  hina.    ^a, 

.  24.    Cswia  o»  JPioaby,  9  ilso,  ISOO^pi 

loa*  • 

8eeirH4|»<K^p,204. 


IN1>EX 


tm 


Parole  erldenee  Is  not  ootapet6nt  to 

i<%^iS  »'  wtftten»  u^mtact  < wMdi  it  bdur. 
*%ftie  spedfic^mttd  free  IhtB^imliiiniit^^ 

<«' '  CiituttHAioioeB  enlitlisg  the  punuer 

-^bf  ft  pf^eett  Ar  ftUttMmt  t»  *  nattttal 

child  to  her  oftth  in  supplement.     Ho. 

i^  B4HNm  9,  meOty  10  F^  1«S»,  p. 

^'  '  A4  ftfterpnrehadng  ftn  heriiable  tab. 

•^f^iff  his  own  wane  at  a  public  aale, 

•'lia^  fliilMKribed  a  letter  along  irltii  B, 

to  the  seller's  law  agent,  itattncr  that  the 

•'MNihaser  had  iwen  nade  for  behoof  of 

My  and  authorifling  a  dispoeition  to  be  pre* 

par«ld'in  B^s  name,  of  wMefa  letter  B 

Wpt  jMMtesikMi,  althouf^  be  shewed  it  to 

^'th^  agetit,  and  A  hanring  snbaniwentlj 

tJdidlhe  i»riee,  got  a  diaposltion  in  his 

><<^imfttiuni^,  on  wnichinftflment  followed, 

^«ftd  possessed   the  subject  ftir  several 

years  without  opposltloDi.-4aiund  that  A 

«sifl)I  fliot  b»  rsquifed  te  denude  in  fiu 

-^kMt  of  B,  these  beiiw  no  writ  of  A 

•^fdleWingibathe  took  the  disposition  in 

^trttst  Wt  B,  althdugfa  alleged  that  bis 

iidoittgso  was  a  ftai^  which  ttiigbt be 

'ft&red  prma'tU  /tfra.    No.  143.   M^Xap 

•  ^  ilMdvwtf,  4  Jwnt  laM,  p.  964K. 

-  '  A  i«fet«fnce  by  a  pursuer  to  oath  of 
'  n  binlmipt,  in  an  action  against  the  tnis- 
--tee  on  hissemiestrated  estate,  found  in* 

•  ^sMpetent,  the  bankrupt,  who  was  the 
H  pimuei^s  undo,  having  no  reveraiomry 
-interest  in  the   question.      No.    100. 

7Wm*«  o.  HMfii  n  JfOy  1889,  p. 
PnoPEnTT — The  owner  of  a  reserved 
>riglM»  of  Idnkhip  on  the  coal  out-put  from 

a  particular  field  exceeding  a  fixed  qiian. 

titj,  and-  forming  a  real  burden  upon 
«'th»'t>roperty  of  the  soil,  nmj  prevent 

the  proprietor  of  ihe  field  from  bringing 

np  anj>  part  of  the  produce  at  a  pit 
vitMNitb'beyond  the  field.  No.  67'  Dixtm 
t^'BuOmum^  tl  J^m.  1828^  p.  4ft7» 
ii^ThepMprietor  of  the  ground  floor  of 
^wftouie  ev  tonement,  divided  into  sepa- 
^ffUte  4welliii^  and  bdonging  to  different 
« proprietors^  onoh  having  a  disposition  to 

th^tr  respective  parti  and  portions  of  the 
•'  VMement  described  in  their  tiHea,  is  not 

•  the  eUBclUBive  proprietor  of  the  sohum  or 
.  ground  on  which  the  tenement  is  buflt^ 

and,  themlbve,  cannot  eyanwte  a  sunk 
L  isoaif  ef  his  own  antlMrity.    No.  82. 
u-metm^ik  Pidhdk,  8  FeA.  1829^  p.  453^ 
.•  . 'A  void  having  beenaasd  ae  a  peMic 
,i|iqM'*nd  ftot  inid-iforu|VWMnils  of  foiftv 

-  yein»  and  it  being  alM  admitted  thiitdt 


had  been  used  without  Interruption  as  a 
,  intblvr  cfi*  M»d<a«fri|^,-ip04/#vep7  Hm^e 
^.ltoi«trodMctio»of  oajfis  inlo  M»9t  peirt  of 
.  Che  .oeiHkIr jy  >  being. «  perM  fif  eboiut 
tfairtjr  .yoatf  .fcund.wt-.  n  vri^t  wps 
thereby  established  to  use  it  as  a  cartapd 
•  earriage,rotdi    Ne».84^    f^rb^M  v*  FttrUt 

Pnoviaioir  t^  Knnaa  Ann  Ciu4J>nsiF«»- 
.  The  Moeptanen  of  «.  sum  of  JU6OQ  by  a 
dsHghlefr  en  oeeaaion  of  ber  marriftgie, 
which  sum  she,  by«  bolcmpb  acknow- 
ledgmsnt  found  in  her  nthec'e  x«pQCi« 
tor&, »  agiees  to  dedttct  out  of  whatotier 

*  my  &tMr  haa  or  nm^  leave  me  by  will 
«  at  his  death'— held  toexdudelpev^Kem 
cUdminga  provJMon  ef  Lh«08,  with  wiiich 
n  ^snenl  Urust^eettlesnent,  esecut^  bj 
her  £ither  &Ye  years  afterwairds  wns 
butdened  in  her  ikvour,  and  which  4e» 

.  dared  that  tfate  proviaon  «  ahaU,  «ith 

*  what  they  have  ohready  xaceinred  firm 
«  me,  be  in  lull  satiafiustion  to  my<wld 
<  childven  of  all  portion  natutal»  Mitl*s 
*>  part  of  gear,  or  other  daim  or  denmd 
« they  may  or  can  make  thiwigh  I8> 
«  death.'  No.  116.  Catm«o.  C^tmyM 
Mmreh  }a28,  p.  824 

PirM.ic  Orvicx,  ase  Smmwtar$  AppUmimth 

No.  187,  p.  120L 
Fvnxiic  Poucs,  see  Wimimr  ffmnUmi^  Now 

88^  p.  448. 


Ejji  xiiro  AMD  8AJLX_lUal  creditor  hav- 
ing decrees  of  maiUe  and  duties,  a«d 
having  broufiht  a  process  of  casri^ing  m^ 
sale,  Applied  during  the  depepdancertf^ 
the  action  for  sequestration  of  the  estate^ 
and  the  appointment  of  a  ju^^al  fiiatnr  { 
and  the  Court  granted  ity  neiwithMaalk 
ing  the  opposition  of  testanhsntary.titts- 
tees  in  possession  of  the  estate  .who 
alleged  that  it  was  not  banfarapt»^d 
that  they  had  begun  to  take  mrannnielio 
aeU  part  of  it  for  payrneni  of.the  debts. 
No.  76.  J3ank  qf  Scotland  «.  Osehffrrt 
TriMtei,  18  iT^k  1829^  p.  848.     . 

In  a  ranking  and  sale,  Uie  want  ofpar. 
sonal  citation  of  real  creditoas  in  pepsea. 
sion  cannot  be  supplied  1^  tbr  pnrmrfi 
sisting  them,  althot^^h  they  do  not  1  ~ 
the  o^iection.  No.  XUL  MM 
MamUioni  7  Mm^  1889,  p.  812, 

BxDvoTiov,  me.M^fUtmm^rlif^  1884.n. 
881.  ,     ' 

Rxoja«BATioji«.-.An   extmct -fxeoi    tlie 

books  of  Council  and  Seition stf.n deed 

under  rodncUontasuffiaient  t4^.si3tiifr 

the  pnoduetiq^  ak^hongb  the. deed  be 

.  chaEenged*  on  jJm  ground  nf  an  infor- 


NIH 


'  wuHWy  y '  u  J  wo  V  W  flUlR?  *  wMj'  Wr*  ol9l)Mf«l0ll 

*'  of*  tw  tni^iiM  iniet'  sl^  ni6  deKIVder 

*  hi  irUMng  to"  adtnlt  the  ftct  npo»  wftich 
thfe  challettge  is  rested.  Nd  HWK  'Jtffi^ 
V.  Atlhms,  b  Mmrt^  1829i  p.' AM. 

'!R;t!^A'BATiax — ^Tti  air  ftction  of  dftmd^ 

'  ftffaitist  s  iDflgistrtftc    for  |gpratitin|^  -  an 

illegal  warrant,  under  which  a  ptrty  haa 

' '  bees  apprehended,  it  is  not  neressarf  for 

tht?  pursuer  to  aver  nndice  or  want  of 

probable  cause.     No.   2.      Stfitcham  o. 

*  Wtoddhrt;  IS  N&ff,  1899,  p.  5. 

An  action  for  damages  will  He  agafnst 

'  justices  of  the  peace  for  words  maUcious^ 

' '  fjr  spoken  br  them  !»  a  judicial  capacity. 

If  o.  1^2.     kobethtm  v.  Aflardke  and  Bits^ 

'   teH?,  14  Jl#fiy  lfl29,  p.  S5a 

An  action  of  damages  for  repantlim  of 
loss  occaMoned  hy  a  decree  r^ulatfaig 

*  Interim  possession,  and  granting  interim 
execution  of  a  judgment,  whidt  was  alter- 

-  wards  reversed  on  appeal,  is  irrelernHt, 

nndice  not   being   alleged.       No.  183. 

' '  '^Grt^ham  «.  Dttn£a  and  6^er9^  9  Jufy 

'  law,  p.  1177. 

X^  JtJBicATA,  tee  TalMe^  No.  108,  p. 
MB. 

HETByrioir,  see  XAftiy  No.  \t9y  p.  88^. 

' '  Although  a  back  bond  limits  an  a0sig- 
bation,  conceived  in  absolute  terms,  to 

'*  it  security  for  a  specified  debt,  the  assig- 
nee may  retain  the  subject  till  payment 
of  all  debts  subsetjuently  contracted  by 
the  cedent.    No.  164.     JRusisel  v,  Eart  qf 

*  Br^adalbane^  18  June  18S9,  p.  lOSO; 
ItioRT  IK  SECtrajfY — ^An  heritable  credi- 
tor, wHh  a  power  of  sale  in  his  bond,  is 

'  «nt!tle4  to  exercise  it  by  bringing  riie 
'  lands  to  sale,  notwithstanding  a  seques- 
"  Milion  of  tbe  debtor^s  estate,  and  that 

*  *  the  trustee  has  exposed  the  lands  fbr  sale 
*^iiifiler  the  bankrupt  statute,  the  Utter 
'^'not-hilTing  found  a  purchaser.    No.  48. 

Severid^e  o.   Wlhm,   17  Jan,   1829,  p. 

A  person  holding  an  heritable  bond, 

*  "^tth  acMiu^  of  sale,  in  security  of  ftittire 
Wtances;  but  tiot  preteiidii^  to  hate  ad- 

'^  f  ailcctl  the  whole  sum  contained  in  the 

^  "bond,  Is  not  entitled  to  bring  the  subject 

'^'to  sale,  thider  the  power  contalnedf  An 

*' lis' security,  without  having  obtained  a 

""iflecree' constituting  and  ascertaining  the 

Hmount  of  his  debt.    Na  96.    tfarMHfm 

'^^,  'PmO,  96  F^.  18«9,  p.  W3. 

^  *  AJcJhMltof  was  fti  possession  of  a  tack 

"  of  <Wal  'upon  an'  assigmition  fit>m-  the 

'  l^fisee  ii 'security  ibr  payment  of  fe  tlelit. 

*'■  He  afterwards  cohsentctl  to  anotber  its- 

^*ignfirtidii  Wnlwt  between  fenni^bt  the 

lesKey  and  the  trustees  fox  his  creaitsrsi 


"'    bf 'M'debC'otfl^W'^lKFpittisr^iikM  J 

•  ^«84%8aCMir  by  tiie  Utt    iimii|nf  i    flhi 

second  asaigBee  beluidUraaetf  fbr^vF^he 

-^tehlft  fnhirthe  Arte  •«#  4te«8ii^iliCfe»i&i 

him,  but  no  provision  #aa  4ade  ftr'the 

.  paymeflC- of:  ii^-fik*  the  prevftteg  jlwS  Sf 
the  term, '  during  wbM  ^ttje-jfiirtaeras. 
rfg^ee had  beeti in Msnsisttal'nMbb. 
jeht  it'waeiiotek^iblep'tilHte^ 
term  of  Wbitsumday,  when  the  h 
'  demanded,  an^  vsoti^^mk  iwjlimni  C  it 
iVora  the  second  aiilgmu,  wh»  «isi 
in  peosessioii— lAnma^  iji  IAmio  ehle 

-  stsnees^  that  the  latter  had  u^ 
repetition  against  Hie  Ibmer-  \ 
No.   U8.      AMU^SPMb   «.'.f^^^^ 
JlfareA  It»9,  p.  880. 

A  bond  of  arnimtsreift  wHh  #  juveitft 
of  aasfaie  and  inllbteiaii*  in  th^  k^ 
although  without  aery  ^a^otf  tlss  firtfae 
lands,  18  a  vaHd  ri^t^  and  «  salidfeBt 
title  to  pursue  an  actioh  4if '^aitflk  and 
duties.    No.   174.     Mmedmmddr «.  Jfaiu 

Rvy.ftio,  see  No.7ft,'p^«l€L  :     . 


8Are....i-A  person  hoyfisv  hee»  ali»w<iy  to 
'  take'  posses^n  of  the'tttoMsUs  of  koR 
trade,  upon  a  c^ntniet  ^  hMsaOM»  tut 
under  an  obBgailon  to  |iurchBBe-^iear%T 
a  certain  time,  at  a  fixed  pi&te,*faeids'>iii 
a  (question  -betwem  his  ci«dlM»  tad 
the  seller,  after  the  trrm   nf  jiurtlifcii 

•  biid  elapsed,  ihttt  the  trsnaftniue  «f  tbe 
property  was  suspended  till  paynailiif 
the  price.  No.  99.  W^a^*!- t^'FiiiiMiii. 
lODse.  l«M,p.211. 

When  a  niultiplepoiBdha|»  and  ^esb. 

•  ratoris  brought  by  CliepvrdMatf  efha 
heritable  suiiyeei,  for  dJspMTof  theji^ 
and  extinction  of  the  debto  Midhutdens 
lifi^ting  the  subject,  'the  efeditnT^in  a 

'  real  lien,  on  being  preihwid  to  the%hoie 

'  or  part  of  liie  fimd  M^Hutfis,  Is  htffthd  to 
dischaige  his  secwritv  to  thaj^  e^tlttrt 
only ;  while,  on  Che^^er  huNl,  thb  ptr. 

>  diaser  is  entitled  fiv  imIbI;  that  the  Me 
ehaU  not  he  disposed  sCtntil'  the-pf«»- 
pertrshaU  be  deehffed  to  be  nitmAvMAj 
Asencttmbered.   N%.49.   I^Hd^  Su  ^%ls. 

'5Mm,  19,/(m.  1829^  pi  391. 

In  a  sale  c^  wheat  by  satople^  tliepar. 
chaser,  upon  delirerr  of  thestoch^  fairw 

.  Iftg  eH<x^ted«llaf  It  "MB  MMm  «h  the 

•  sample,  but  *Bcf^'  hwiiig  refused'  te  i^- 
ceKe  delivery,  andafte^iiraf^  «Imii  Hi- 

''pienMhir  or  i^-deli^rV  ^ras  dmsm^dy 
harinr  ag««<^  ^  heeto '%9>ttte  «hi9#w 


t^^mt*  Untttu^  t4^JNft|gf.J|WBi«li  of 

'»i' !UMi F^ 'Ba  thet^momd  of  tbo  inferior 
^.'iqiuUMrtff  th*  giwUu    No.  e&     ^aflt. 

mmvuM^m^  WrU,  X4o.  S8» p.  S04. 

:  J^  objection   to.  an   iiutruJEEieiit  of 

•utaie,  tbat  thA  dooqu^  of  the  noUxy 
.    «niQtt9iMly  ttoted  Oie  number  of  iM^gev 

M<c«Miitiiig  «f  »iil%  Uutwul  of  «ight 

MiM»  ov«T«led»  eicli  of  thme  p^es 

«.  (ji^  oofiectljF  niunbozedt  »nd  thedoc- 

-  quet  BMfteg  the  orror  to  be  a  clerical 

*    agOiM*.    No.  lOS.    XNdkMf»  e.  Cumn^^ 

A«M,  ^  »  aroiM  1899,  p.  653. 

ACMir^XITA  VBOPATIO,  086  PfV^y  No.  79, 
|k63«. 

jBMHSflvmnvioir^  so*  Banknypit  No.  If, 
p.  M,  No^  M,  p.  i69,  No.  70»  p-  619, 
KoL  «S»  p.  «M,  No.  83) p.  669,  No.  Ill, 

^   p.  80i,  Now  134,  p.  930,  No.  166,  p.  1053. 
Onowho  had  the  managomeat  of  an 

. .  ^ascUon  9i  Ibinhtttre,  hariiur  alloired  ie- 
iHIBatiatad  avlidea^  belong&ig  to  a  third 
party,  to  be  sent  to  the  place  of  mW, 
and  there  pubUcly  sold,  auoilzied  from 
an  action  at  the  inftance  of  the  landlord, 
•  vho-hnd  used  le^uestration  for  reaten. 

.  tiOQaftbe.gdodaor  their  value,  tbe  de.i 

>  fender  having  fflr^n  that  alloiranee,  and 
•eoonnted  for  ue  prioe,  vitbout  knowing 
any  thing  of  the  aequettiatioa.  Na  5£ 
.  ffmr^rwd  Um$bmd  «.  Xeiiv*  38  Jm. 
Ii839,p.44^ 
.   A  cewpetitlon  haTiag  axiaen  respeet- 

atheauoeeaatoatoan  entailed  eeUte, 
no  exehiatve  poaaeaalen  having  pre- 

Tioualy  been  obtained  by  either  party,  the 

Court,  uMii  the  applioatioo  of  one  of 
.*  tliett)  h»  the  meantime  aequeatnited  the 

«BUte.     Nob  79«     CoAomri  v,  Catkmri^ 

LLfeft.  1639,  p.  489. 
■     See  Ri§hi^  SHmiig,  No.  48,  p.  348. 
$ee  Ramkk^mdS^  No.  78,  p*  619. 

t  ,J^  ordinary  aetion  beftre  aa  inferior 
':eourt  Mainst  a  tniatee  on  a  aequeitrated 

lettatei  OT  p^ment  of  a  dirldend,  with- 
j-if^  deduction  ef  a  aum  which  the  trustee 
.and  eommiipieners  declared  should  be 
V  4edudted,  htoA  ineempetest,  the  only 
•remt^J  M^  ^7  a  eumma^  complaint 


to  ttuTCourt^ef  SessUnv     No.  176i^   «^ 
^mdJ^  MMkeB  ^  JMi|  7  J^lg  1330,  V* 

.^Amx  hodtnldeenditor  having  purchased 
IroaB  libe  trustee  on  •sefueetratedesUte, 
at  a.  "pubtte  sale^  the  .  property  ever 
wUdiithe  heritable  security  extended, 
ate  prie9  lea  ihen  thc^  emonnt  of  tie 
lttii»bl«»bt   fimid^MeWe  le^b^tiw* 


and  In  r^pavment  or  the  previous  Ibu- 
dutisa,  which  had  been  usiid  by  trustee 
out  of  the  sequestrated  nmdsi  although, 
by  the  articles  of  roup,  the  exposer  was 
to  relieve  the  purchaser  of  all  &u-dutiee 
and  pubUc  burriens  previous  to  the  date 
of  the  sale.     No.  186.     DwUop  e.  Mae. 


SUVXCXy 

pbS34. 


Ssuvxcxysee  Untkami 


imdWVe 


r«,  No.  36, 


A  baviuff  died,  leaving  a  son,  who 
afterwards  aies,  without  having  made  up 
any  title  to  his  father^s  esUte,  it  is  in. 
competent  for  the  heir  of  line  of  A  to 
olject  to  tl)e  service  of  an  heir  of  eon- 
quest,  on  the  pretence  that  all  room  Ibr 
tae  succession  of  an  heir  of  conquest  to 
A's  estate  was  excluded  by  the  suriiv*' 
aaceofhisson.  No.  104.  AiUkkmm. 
Aiichitom,  3  Mmh  1829,  p.  684. 
SxAViTUDK.— .A  servitude  against  build- 
ing, contained  in  a  minute  of  sale  or  ob* 
ligation  to  grant  a  disposition  by  a  paity 
not  infeft  in  the  property«-^ound  tO'  be 
ineflectual,  not  having  entered  the  sub^ 
seouent  titles  upon  which  possession  had 
followed  for  49  vean,  although  it  ww 
conditioned,  in  the  minute  of  sale,  thkt 
the  serritude  should  be  inserted  in  the 
disposition  to  be  granted.  No.  37.  JUe- 
tigh  V.  WHton,  13  Dte.  1028,  p.  246. 

A  grant «  in  commonty  of  pasturage* 
to  feuars  in  a  buivh  of  barony,  with  an 
obligation  to  lafeit  them  in  their  several 
tenements  and  pertinents,  followed  by 
immemorial,  and,  for  some  coiwiderabto 
timey  exclusive  use  of  a  ^uarrv,  situ^tsr 
In  the  subject  of  the  grant,  held  not  to 
confer  upon  them  any  rig^t  of  |un|iefty 
or  servitude  in  the  quarry.  No.  f  4. 
CseimUttofMrs  </  SlonMmm  Bark9i»  m* 
Sir  AUxamUr  KeUh.  12  F^b,  1429,  p. 
660.  • 

A  privilege  granted  in  a  feCKdispori^ 
tion  of  taking  peats  from  a  neighbqrainf 
moss, '  both  for  fuel  to  hims^  and  ibr 
^  sale/.^ound  to  transmit  to  eachevc^ 
oessive  proprietor  of  the  feu,  but  aot 
commuBicable  by  lum  to  suMeuars;or^ 
lessees  of  part  of  the  lands,  while  m 
retains  to  himself  the  fUU  exercise  of  t|nr 
privilegSb  Na  124.  CarstOrs  «.  Brvmm 
end  Qihir9^  14  Ma^  1820,  p.  866. 
Ship.— .A  person  appearing  ^qm  the  reg^* 
ter  to  be  true  and  sole  owner  of  tL  ves^ 
eel,  and  having  power  to  assume  the  ah*  * 
aolute  control  of  its  management,  i^  UsWe 
.  for  furnishings  aoade  to  H,  aXtiough,  ]^ 
lyht  mi  he  aHtUfi/^dliy  4  ba(ck  boQd)# 


IW 


VfliWU 


Umi  tomer  avBer  who  ceBtiitti»4  to  tct 
'  MmMfceroftto  t«88eL  AmuUrheiBg 
bound  to  keep  a  ship  insured  in  A  cxiedi- 
tor't  aftme,  is  not  entitled,  without  ipe- 
tlal  autberitji  to  enter  it  in  au  aeioda- 
tton  Ibr  mitoal  umxnnce,  wa  ts  to  nuike 
the  ereditor  a  partner  in  that  flociet/. 
Kow  9.     M'LoMn  «.  IMft,  16  J^oe.  182^ 


In  a  contnet  of  oopart&ef7  where  there 
ia  no  ipecial  agreement  aa  to  the  reapee- 
Ure  aharea  wmcfa  each  party  is  to  harc^ 
•quality  of  aharea  la  to  be  presumed^  and 
tlua  pKsnmption  held  to  apply  to  the 
«aaa  «f  a  clerk  who  has  been  anumed  at 
a  partaa  by  Ua  employer  in  a  queation 
between  his  representatiyes  and  the  em- 
^yer.  No.  133.  CampbelTs  Tnuiees  su 
rAsnuon,  26  Ma^  1829,  p.  921. 

A  society  of  porters  was  held  resnon- 
ilble  for  a  box  put  into  the  hands  or  one 
of  their  members  for  carriage,  and  not 
deUvered  hj  him  at  its  address,  notwith« 
alanding  a  delay  of  same  weeks  in  mak- 
lag  the  proper  Inquiries,  by  which  it  was 
ascertained  that  the  box  had  been  lost  in 
the  hands  of  the  porter.  No.  167-  3fafl» 
mtd  Ce>  fh  Skkm^Tf  27  «^tiiia  1829^  p. 
1100. 

ltTaTUTKM...A  power  riven  by  act  of  Par. 

•  Uament  to  commisnonexa  to  open  quar* 
xtea,  and  take  away  materials  tnerem>m, 
without  making  any  compenaation,  will 
not  entitle  them  to  use  a  quarry  already 
opened.  No.  74.  CfmrnUaUmera  qf  Sione-- 
kmtm  Bmrbem  v.  Sir  AI$m,  KeiA^  IS^aft. 
1839,  p.  A09. 

1  1879,  c.  83,  see  PftiHpikm^  No. 

81,  p.  378.    Na  98,  p.  829. 

—  I     ■     1681,  c.  6,  see  Writ,  No.  86,  p. 

*a*. 

■■  ■  p  1688^  e.  11,  see  Winier^ker^^, 
No.  60,  p.  448. 

.1693>  c  12,  see  Wrti,  No.  10€»  p. 


7» 
p.6l& 


.1696,  c  3S»  see  JhmJtig,  No.  78^ 
.  c  24,  see  TuiMa,  No.  78,  p. 


>  1696,  e.  6,  see  Bankrupiy  No.  19, 
p.  126.  No.  SO,  p.  137.  No.  161,  p. 
1019.    No.  181,  p.  1185. 

i-iT—  c.  26,  see  Proof,  No.  143^  p. 


.  K^Geo.  n.  e.28,see/«f{Mi»c&w, 


Na  18,  p.  121. 

.  90  O«o.  II.  c.  48,  sect.  34,  see 


Statvtx,  80  .c£b.  ULm.  Ua»  fl»i 
No.  92,  p.  603. 

■  84  Geo.  lit  c  It^mm  i 

Na  12,p.56L    Na39,a.8W.   lfe»«l» 

p.  288.  m  87,  p.  873.     Ko.  Ml,  ^ 

1166. 

See  J7^A(  lit  iSMrj^^fTo.  41^  ^aift 

.40ED.iy.c.49.,,^F«r  ' 


&o 


Jmri$dicti0^  No.  8,  p.  86. 
48Qeo.iILe.  181,  fleet.  17i  see 


pose  of  avoidlBg  p^ment  of  8atti 
orom  perB<ma  f^ami^  #r4fti^ 
public  to  a  parish  loadf  aererali 
having  purchased  a  snail  pioeoofa 
contiguoua  to  the  tolL4iaE»  uii  d 
form^  a  road,  which  hniy'KiTig  off  tela 
the  pariah  road,  entered  the.] 
beyond  both  the  tampifce  mad 
daxy  of  the  trust  within.^rtMoh  Iho  i 
pike  was  situated-^ound  tlM^  tJio  i 
this  new  road  was  an  ev  ~ 
general  road  act,  entUluig  ^^  i 
of  that  trust  tojproseciUo  Sk  { 
II.  A  sentence  or  the  ahexiff  oc  JnatisBl 
of  the  peace,  in  a  prosocwttoia  §m  tliepss 
nalties  of  the  general  void  aaC«  ia  m8 
subject  to  xeriew  by  any  tens  of  pt 
N0.I6L    DottitairarFih  S^JVask 

6  Geo.  IV.  c.  190,  SBO 

No.  22,  p.  16a   No.  49,  a362.     ¥a  |J^ 

494,   lYo.  80,  p.  639.   Na  100,  p.  Oik: 

'a  136,  p.  937.    Na  140,  p.  981, 

7  Gea  IV.  a  87,  aoo  ^ 

Na  112,  p.  66. 

Stipkkd,  see  Tmrnds^  Na  65^  p.  416^ 

An  act  of  Parliament  having  boss  1^ 
tained  in  terms  of  an  appUoatioa  of  tho' 
magistrates  and  inhabitanta  of  a  h«Bgh>» 
authorising  the  former  to  praaflt  aa 
additional  minister,  and  provide  a  ski* 
pend  by  an  assessment  of  five  per  eeatr 
on  the  renta  of  honaea  within  buigh-^ 
found,  that  although  the 
were  not  entitled  toapp 
of  the  fund  actually  nUsed  to  a  < 
purpose,  they  could  not  be  compelloA^a  . 
levy  more  than  a  reaaonable  atipcnd. 
No.  104.  Paieram  «.  Mmgitirmtm  fl 
MmUrom^  18  Man^  1829,  p^  814. 

SvMXAXT  APFiiiCATioir.^^  pttT^r  bar. 
ing  obtained  an  extraet  fraos  o  kospsr 
of  the  records  in  the  Geoeiol  R« 
house  of  an  ancient  aerviee  in  ml 
shilling  land  of  old  extent,  and  1 
it  inserted  In  the.Cfaaooery  a«c 
tours,  and  an  extract  ther^con  lartte 
purpose  of  using  it  aa  the  hanb  oC  a 
freehold  quftlifiratioB  IkmA  that  n  an»» 
BUOT  oompJaint  aga^ift  tiio  pEOBeadh^g 
.  was  incpmpetqit  at  the  iastanco  of  a  fioa> 


IlfDEX. 
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BiuMter-hous^  c^ntaiinng  the  aervico 
^\.km^nm^  beM  -veceiv^  ojl  recognized 

there  bj  «iy  competent  autlioritj,  and 
,*^tfm&vb  '«vidMce  of  ftUthetiticity.  No.' 
..  1W«    CmtpbtU  •.  Murray^  IQ  JW^.  J8S9, 

SuxMAftT  Dxi.iOBKCE.-^An  acc«ptor  of  a 
litt&liKvinff  made  a  partial  pajujent  after 
«'*flipMMtf7  dUiffeiice  raised  by  the  drawer, 
vMjuit  entitled  ti>  nuspeoBion  of  the  dill- 
*g«BC0,  (tt  the  ground  that  the  bill  bears 
*alm  6i^ifttwre  of  the  drawer  b/  a  mark, 


.  hU  same  adhibited  by  a  third  party, 
.'jliia'diawerhimRelf  being  unable  to  write. 
/Hoi  ^.     McDonald  o.  M^'Intosh^  9  De^c- 

.Jftta^  p.  169. 

SvoBMoa  j(KB  TA9SAL — ^I.  Magistrates 
M^  burgh  .of  barony  found  entitled  to 

.  JHRMl  the  ovdiiiMry  ceoiposHion  of  a  y ear*8 
iMitlbfr  ao  entry  of  s&igular  successors 
w£fmmn  within  burgh,  U»ough  pleaded, 
Ib  ifMial  eircumstances,  that  the  magis- 
laatea  bad  been' in  the  immemorial  prac- 
ttap-^enteilnff  singular  successors  at  a 
itBtaiti  nduieS  composition : 
..^.£i*»irhere  a  pecuuar  tenure  by  entry 

.  iBSQie^oundl  b«>ks  of  a  burgh  has  im- 
memorially  prevailed,  the  nugistratcs, 
HinspOiofi^  cannot  refuse  to  retieir  the 
titfea-  to  the  vaasals  according  to  that 
fittUd,  ^lor  exact  a  greater  composition 
than  hadbaen established  by  usi^c.  No. 
VM^  ektUmiH  and  6iherB  v.  Magistratea 
qf  PcAaUff^  9  Jum  1829,  p.  989. 

In  a  veduction.lmprobation  and  de- 
dAatav  of  non^entry,  the  production 
nauat  beeatiafied  bdbre  the  defence — 
tfaa^  the  heir  of  the  last  entered  vassal  is 
no^caUad.i^.ican  be  insisted  in  ;  and  if  it 
shali  appMur  ih>m  the  titles  so  produced, 
that'thefaeir  has  no  interest  in  the  qucs- 
tioB,.  or  obuld  not  compel  the  superior  to 
roDSfbre  him  as  vassal,  the  detence  will  be 
mia»i|iHiy>  No.  166.  MatjiHraits  of 
Dmdeem  Kid  tmd  idhsrs^  86  \fune  1829, 


Tack— -An  anignatibn  to  a  lease  intimated 

.  to4tela9dM,hut  not  followed  by  pos. 
sPMiai»  empowering  the  assignee  to  en- 

.  ter  ■hato;poflsoMian  or  sell  &e  leaae,  at 
cei^ain  stipabited  periods^  in  the  eveht' 

'  of  iiie  .tenant  fialing  to  pay  by  instal- 
mantii  a>  deht  ikie  to  the  aasienee,  is  not 
a  valid  aacunty  or  groinid  of  preteienee 
In  m  qnestiaB  with  the  tenant*s  trustees, 

.  wheLMvt  anteaed  into  possession 


behpaeaC  hia  creditora.    No.  81. 


for 


nedy  p.  CarmnU   TruMim^  19  B^  lttai9 
p,  647. 

An  assignation  of  a  lensc^,  hs  aaeority 
of  a  debt,  having  been  Intfanated  to  the 
cedent*s  author,  but  not  .tA  the  aui>*te* 
nants,  pior  to  thedeliveianea'W  ape. 
tltion  ror  sequeatratlevi^  of  the  Cedent, 
and  possession  not  being  had  by  lite  as- 
signee-p^ibund  not  to  be^omfiate  in  eoau 
petition  with  the  statutory  trustee.  *  Na. 
94k  InglU  amf  Ca.  tt  /te^  2^F4b.  1829, 
p.  609.  '         ' 

XDound  that  as  between  the  heirft  af 
ehtail,  a  lease  may  be  entailed  -is  the 
form  of  an  assignation,  and  that  pre* 
scriptfon  applies  to  it  in  the  same  wa^  aa 
to  feudal  subjects.  No.  195.  •  JKanla  a. 
Matilty  4  March  1829,  p.  689i. 

See  Right  in  SeeurUy^  No.  118,  p,  630. 

When  a  lease  is  reduced  to  writing, 
an  abatement  of  the  rent  for  any  aiu- 
gle  year  can  only  be  proved  by  the  writ 
or  oath  of  the  landlord,  notwithstanding 
his  acceptance  for  many  aucoe«ive  pre^ 
vious  years  of  a  lower  rent  thau  thd* 
stipulated  in  the  tach.  No.  188.  GM 
OL  Wtnningy  28  May  1829,  p.  944. 

See  Hoaologaiion,  No.  U6,  p.  986^ 
Tailzie,  see  UwbmdoMd  IF|f«»No.  Sd^pb- 
S»4. 

An  heir  of  talkie  poiseasing  the  en* 
tailed  estate  in  apparency  for  more  thun 
three  years,  and  naving  hurdened  it  wkh 
*  provisions  to  younger  children,  in  temis* 
of  a  permissive  clause  in  the  entail  (ex-» 
ecutcd  on  the  erroneous  suj>position,  that 
his  investiture  as  heir  of  entail  was  va* 
lidly  compIctcd).^found  that  the  provi- 
sions so  executed  were  a  burden  upon  the 
succeeding  heir  of  tailzie,  who  completed 
his  title  by  a  service  to  their  cemnion 
predecessor,  passing  over  the  granter  ^f 
the  provisions.  No.  72-  Kmnedyv.  Mt*^ 
nsdy,  11  Feb.  1829,  p.  496. 

1.  An  heir  of  entail  having  obtained 
right  to  the  fee  of,  and  possessed  a  cer.*  : 
tcdn  portion  of  the  entailed  estate  lA  vJr- 
tue  of  a  deed  which  in  itself  was  a  coo-  . 
travention  of  the  original  entaiU  under 

.  which  he  was  called  as  a  substitute,  haa 
no  title  to  insbt  in  a  redoctioa  of  sal«» 
of  other  parts  of  the  same  lauda»  on  tlie 
ground  tnat  these  sales  were  in  violatioii 
of  the  original  entail. 

2.  The  heir  of  entail  pursuing  such  » 
reduction  cannot  obviate  liie  oK^wHon  to 
his  title  bv  a  simple  dischaxga  or  nemiA*  - 
elation  of  hia  right  of  foe  to  oottTsyoed  to 
him. 

8.  In  a  suounona  iff  conttnTacitlonnlt. 
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^  9t  the  iD3l«Q0ft  of  the  ofixt  heir  of  en. 
^  t4il«  with  concurrence  of  the  xaote  re-, 
mote  substitutes,  contaioin|r  a  conclusion 
that  lands  alienated,  in  violation  of  the 
entail,  shall  heU>2]g  to  him,  it  bek^  held 
that  he  has  no  title  to  pursuoi— the  re« 
moter  substitutes  are  likewise  harred 
from^insiftinff  in  the  sunusons* 

4.  A  sale  ox  entailed  lands  having  been 
confirm^  hy  the  Court  of  Session,  m 
foTO  oon/rwlicftirto,  akboiiffh  tibe  whole 
substitute  hein  of  entail  did  not  eater 
sppeanmoe»  h^  to  be  protected  hj  the 
exception  of  t^b  judicata, 

6^  An  heir  of  entail  having,  in  conse- 
quence of  an  agreement  wiu  the  next 
substitute,  executed  a  new  entail  in  con- 
travention of  the  fozmer,  wliich  new 
,  deed  ratified  and  confirmed  a  sale  of  a 
certain  part  of  the  entailed  lands  <  and 
it  having  been  afterwards  found,  in  an 
action  brought  b j  him,  in  which  the  next 
substitute  entered  appearance,  that  he 
held  the  estate  in  fee  simple,  notwith- 
standing the  prior  entail,  and  that  the 
new  entail  was  valid  and  effectual — 
found  that  the  oridbial  entail  was  theve- 
bv  annihilated ;  and  that,  in  consequence 
thereof,  the  sale  of  the  entailed  lands 
ratified  hy  the  new  deed  was  uikchallen- 
.  geable.  No.  103.  Z)tcfcMn  o.  Cuningham 
end  giherty  3  March  1829,  p.  653. 

See  Pr$*cr%ption^  No.  106,  p.  689. 

In  provisions  to  children,  authorised 
hy  an  entail,  as  well  as  in  debts  contract- 
ed by  the  entailer  himself,  the  creditors 
are  entitled  to  decree  against  the  heir  in 
possession  for  payment  of  the  provisions, 
and  for  arrears  pevious  to  the  heir  suc- 
ceeding; but  they  are  not  entitled  to 
the  expence  of  constituting  their  debt. 
No«  176.  Hon,  D.  Ertkine  and  othen  v. 
Earl  qf  Mar,  7  Jttlp  1829,  p.  11 34. 
TciwDs. — ^A  clause  of  warrandice,  and  ob- 
ligation of  relief  *•  from  all  payment  of 
*  any  teinds  or  ministers*  stipend  furtb  of 
^  the  said  lands  in  all  time  coming,*  con- 
tained in  a  conveyance  of  lands  without 
the  teinds— found  to  extend  to  future 
augmentations.  No.  56.  Cuningham  «. 
CuthbeHwn,  27  Jan,  1829,  p.  415. 

Found  tliat  a  valuation  by  the  sub- 
commissioners,  in  which  the  stock  and 
teinds  of  different  parcels  of  land  are 
mentioned  severally,  is  not  to  be  held  as 
a  separate  valuation  of  the  teinds ;  but 
that  their  amount  is  to  1>e  ascertained  by 
taking  one-fiflh  of  the  emnulo  valuation. 
No.  157.  Hamilton  v  Sir  A.  Edmomianey 
23  June  182U,  y.  1053. 


TxaT4atiarT,,aBe  AnsJp%  Hou  89^i 
Title  to  ?uxbvs.«-^  cnaditor  «f  aa 


of  entail  havhw  a4i«^tfiBd  tlie  fifsrenft  iB» 
terest  of  his  dd&torintfa^qptwlfld  eatrte^ 
and  having  therewpon  expede  a  ^mvx 
charter,  and  obtained  infehmft  m  the 
landa;  and  having  thereafter,  ia  «  a^ 
tion  of  reduction  of  a  decree-Is  ahrpiifit, 
libelled  on  theee  different  titl(ea,«4^tefc- 
ed  that  he  etood  faifeft  in  the  kads  tf 
his  debtiMr— iettad  that  be  bad  not  «i 
finrthasufiScient  title  to  fmrnm^mH^ 
ground  that  an  a4iudicaliiia  ef  te  Bfe- 
rent  interest  of  the  hc>ir,  alllva^  It 
might  of  itself  be  a  soffident  tiU%  M 
not  warrant  a  crown  charter  and  lafe^ 
mentin  the  lands,  {fo.  3»  Citim* s^ 
Hun^^  14  JVbo.  1828,  p.  14. 

In  a  bond  of  caatioBy  canialiiii^  a^^e- 
neral  clause  of  registratioa  to  aprirate 
banking  company,  fixr  the  intreaiiarioBS 
of  their  agent,  the  cautioneca  hsvli^  b^ 
come  bound  to  pay  to  the  hanky  ortatbor 
cashier,  the  balance  which  n^giit  ha  d»e 
bv  the  agent,  without  luQitatiea  as  la 
the  amount,  but  declaring,  that  aa  a^ 
count  certified^  by  the  accoantaat  or 
easier  should  be -sufficieiit  ta  ■■mleln 
such  balance.,  fwaid,  Is^  Tbat  dil^eaee 
raised  in  the  name,  and  at  the  instaaee 
0^  the  cariiier  of  the  bank,  was  esa^ 
tent  2d;  That  homing  and  a  cbarge 
proceeding  upon  the  bond  aaad  eestifled 
account  mr  the  balanoe  doe  upoa  sadi 
account  were  le^  aad  eompAa^  aU 
though  the  certified  account  was  noT  re- 
gistered. No.  17.  Fidbar  mtd  H§pbmm 
V.  Sjfmt  and  Stewari,  2  Dae,  1898^  ^8iL 

An  heritor  having  tight  to  ocstaiB 
salmon  fishings  in  a  nver,  found  tohave 
no  title  to  prosecute  an  inferier  haritar 
for  fishing  opposite  to  his  owb  lands,  «e 
the  allegation  that  he  had  no  right  of 
fishings  {  the  pursuer  not  iiaviag  soy 
licfat  to  these  fiAincs  himself  and  aot 
alleging  that  the  de&nder  fished  ia  any 
way  prohibited  by  l%w.  No.  69l  .  Ji»- 
Kenzie  v,  GUchHsiy  SO  Jan,  1829,  > 
87«. 

Farliameotary  commisriencfs  havng 
been  appointed  by  statute  to  cany  oa  a 
public  woii^-lbund,  that  nalther  pobhc 
t>odies  nor  private  parties  having  an  ia- 
terest  In  the  completion  of  ti£  weck^ 
were  entitled  to  pursue  an  action  tt^bnt 
them,  to  compel  them  to  go  on  wm  te 
work,  contrary  to  a  reeolntioa  of  the 
eommissioners,  holding  it  inexpeAent  to 
do  so,  nor  to  claim  damagefls^unst  Ihcai 
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ftif  Hie  tSUegeA  deViy.    9a  ft     r»M^ 
^'  B^tn^teSh^  ^e  v.  Maffistraie$itfE4m' 
9mrffh,  ie.  0  Fe^  ld2»,  p.  476. 

See  TmU/U,  Ne.  IM,  p.  669. 

fttatlitory  commissloxiera  not  luiTiii^ 
teeeired  authorit/  t^  bring  actions  in 
IMr  eorponte  capacity,  but  bdng  al' 
lowed  to  proaecnte  individually,  are  not 
CBlltled  to  bring  an  action  in  name  of 
the  oommiaaloneTB  without  an  individual 
^litance.  Na  123.  TVbmiooA  v.  RM 
md  Ka^,  U  Mmjf  in9,  p.  666. 
'  'TlU]rnnBRXircs..-»A  aummoua  which  haa 
been  executed  against  a  defender  who 
diea  before  the  day  of  oompearance,  mar 
be  transferred  against  his  h^  hj  an  ordu 
aai7  summons  (tf  transference.  No.  131. 
^imetk  V.  M'Anir^,  M  M^  162%  p. 
912. 
TttiMf,  see  F4u*9r,  No  64,  p.  406. 

See  Far0^  Ka  89,  p.  686. 

Trustees  found  entitled  to  sell  lands 
ftr  payment  of  the  truster's  debts  and 
oUigattons,  althouch  these  lands  were 
Abrected  to  be  entailed,  and  were  not  in« 
dnded  in  the  power  of  sale,  contained  in 
the  tnuMeed  with  respect  to  other 
lands.  No.  120.  JBnfHnt^s  Truste^t «. 
frsmjm,  IS  Map  1629,  p.  660. 

See  Pfw/,  No.  14»,  p.  906. 

See  Btmimpl,  Na  161,  p.  1073. 
TvToB  Aim  CvKATOx*— The  Court  re- 
fined to  appoint  a  curator  ad  litem  to  in- 
fents  who  had  neither  tutors  nor  a  c«9«. 
tar  tefiis,  for  the  purpose  of  enabling 
them  to  raise  an  action.  No.  40.  J. 
md  M.  rnwngy  20  Dw.  1828,  p.  262. 

A  gift  of  tutorjr  in  fkvour  of  three  in- 
dlviduals,  appointlnff  them  tutors  dative, 
does  not  fall  by  the  death  of  one  of  them, 
when  the  appointment  is  neither  to  them 
JMntly,  nor  a  quorum  mentioned.  No. 
52.  Siewari  and  Curatorg  v.  Baikis  amd 
0<&«r^  23  Jon.  1829,    p.  390. 

See  ProeUBi  Na  138,  p.  916. 

W 

Waviavdigi^  see  Tehtdg^  Na  66,  p.  416. 


An  ass^nation  of  a  if^bt,  <m  which  ul- 
timate difigence  had  followed,  with  war« 
randice  from  fhct  and  deed,  imports  that 
the  debt  is  still  due,  and  the  diligence 
suflkientlv  formal  to  warrant  execution. 
No.  73.  Smelairv,  WUtan and M'Leikm, 
19  Peb.  1829,  p.  603. 
WiKTBE  Hexdiho. — Statute  1686,  c  11, 
is  applicable  to  sheep  fhrms  in  Hi^bland 
districts.  No.  60.  PrinffU  v,  M^Ha$^ 
31  Jan.  1829,  p.  416. 
WiTXESB,  see  Proqf,  No.  24,  p.  t61« 
WxiT. — The  omission  of  the  christian 
name  of  the  bailie  in  a  sasine  does  not 
vender  the  instrument  null  and  voids 
and  parole  proof  is  competent  for  remov- 
hig  any  uncertainty  as  to  the  individual 
wmch  that  omission  might  create.  No. 
36.     Mart9n9.ffunier  and  Co,  10  Dg9» 

1828,  p.  204. 

A  writinff  sustdned  as  a  warrant  for 
summary  ^Ugence,  where  the  testing 
clause  contained  the  names  and  desngna. 
tions  of  the  writer  and  witnesses,  and  was 
signed  by  the  parties  and  witnesses,  but 
did  not  bear  to  have  been  subscribed  in 
presence  of  the  witnesses.  No.  86. 
AfadU#  V.  MiBar,  20  Feb,  1629,  p.  66?. 

See  ToUmU,  No.  103,  p.  603. 

An  inhibition  was  sustidned.  although 
the  execution  of  service  did  not  bear 
that  the  solemnities  required  by  law 
were  performed  in  presence  of  witnesses, 
and  the  copy  served  upon  the  debtor  did 
not  contain  the  names  and  designations 
of  the  witnesses.  No.  106.  Holme»  «. 
KHdy  4  Mar^  1829,^p.  782. 

O^ection  to  a  trust  disposition  and 
settlement,  that  the  words  *  pages  or  in 
the  testing  clause  were  written  upon  an 
erasure — ^repelled.  No.  168.  M  orison 
9,  Cauoin*s  Tm^iMt,  30  June  1829,  p. 
1106 

A  deed  which  the  granter  was  under  a 
legal  obligation  to  execute  and  deliver, 
is  effectual  without,  deli  very.  No.  V81. 
Cotmaok  o.  GardMr'9   Trutiets,  6  Jnlg 

1829,  p.  1165. 
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PURSUERS'  AND  DEFENDERS'  NAMES. 


PUBSUKRS. 

DEFENDERS. 

A 

Adam  and  others, 

Dennj, 

No. 
86 

1st 

AltchiMm,  WmUm 

John  Aitcheson, 

104 

684 

Allan, 

Oalli,       ...           .        . 

144 

976 

Allardice,  R.  B.  and  J.  Bofwell, 

Robertson,                   •         •       • 

169 

1118 

Alexander* 

Seymour, 

18 

181 

Thomas  Watt,        .        .        •        . 

169 

1068 

Anderson,  Child,  &c 

Pott  and  M'Millan,  to. 

101 

641 

petitioners. 

'1 

59 

446 

Andeiaon,Mn 

James  Andenon, 

100 

1010 

B 

Bank  of  Scotland, 

Offilvy's  Trustees, 
liPCaughleandotheii,       . 

76 

619 

Barbour, 

4 

80 

Barl^ur, 

Milligan, 

89 

687 

Barelaj,  Sir  Robert 

Earl  of  Fife,        . 

146 

986 

Bennet,  Mrs 

Bennet*8  Trustees, 

171 

1118 

Bertram,  John 

Isobel  Steele 

79 

636 

Beveridge^ 

Wilson,           .... 

48 

848 

Blaikie,  George 

Richard  and  Andrew  Millar, 

86 

667 

Blincow*8  Trustee, 

Alexander  Allan  and  Co. 

19 

186 

Bojd,  Mrs  Waddel 

Mrs  Burnet. 

64 

408 

Buchanan,  Ja.  and  William  FatersomMagistrates  of  Dunfermline, 

.    7 

31 

Bum  and  Mandatary, 

Furria, 

84 

889 

Bums,  Robert 

William  Bogle,           .           .       , 

78 

618 

c 

Campbell's  Trustees, 

Thomsoo,           .           •           . 

188 

981 

Campbell, 

Murray, 

187 

1201 

Carstairs, 

Brown  and  others. 

184 

868 

Cathcart,SirJohnA. 

John  Cathcart, 

70 

489 

Cairns,  Isabella,  and  others, 

William  Cairns  and  Mandatary, 

116 

884 

1378 

IPUHSUEBS. 

CtTttpbeQ, 

Chalmers  and  otheni 

Chapman, 

Che^-ne  and  Macken^, 

College  of  8t  Andrews, 

Colquhoun, 

Colquhoun,  Flora 

Omdie,  George 

Cook, 

Cook, 

C^rmadT) 

Cormack, 

Cowan,  Alexander 

Cowan, 

Cowle,  Marjr 

Cuningham,  John 

Cutbbertson, 


IMey 


Smham^ 

BlfckBon,  J.  and  W. 
HWtson,  iJavid 

■  1 1  n 

Uia^aAr  Maffifltratea  of 
DAioldaott  and  Husband, 
IMncan,  Alexander,  and  others^ 
Bundas*s  Trustees, 
Ihindee,  Magislratea  of 
Dunmora,  EmI  of 
Bttalop, 

£ 

Eadle,  John 

XdiKbuiwh,  Maglftratet  of 

ABot,  Robert 

SUiott,  Sir  W.  F. 

Srskine's  Trustees, 

£r8kine»  Hon.  D.  and  others, 


Vlrtrte/T^adj  and  others, 

Wij^uson^  Mrs 

Hfther  ted  Hepburn, 

Bsrbes, 

^naer,  J.  B.  petitioner, 

a 

CMf  raiti)  D.  S. 
Oemmel^  Trustees, 
Oerrit,  Ikbuurmaoy  and  SoMk 
OM,     ' 

Qhtigomt  Weavers  of 


D£F£N0£R8. 

Dixon,  •  • 

Magistrates  of  Paislej, 

Donaldson, 

Walker, 

Heverend  Dr  James  Hunter, 

Colquhouns, 

Duncan  Campbell, 

Alexander  Stewart, 

Cuthirs  Tnistees, 

CuthiPs  Creditors, 

Lawrie, 

GardnerlB  Trustees, 

Dixon,  Langdale,  and  others, 

Agnes  Watt, 

John  Fleming, 

Reverend  A.  Cuthbertson, 

W.  Graham  and  G.  Sinclair, 


Dumbarton  Glaas-Woik  Co. 
Aien^i  •  ■  • 

Mofl&t,  .  •  • 

R.  C.  Buchanan, 
Cunittgfaam  and  others^ 

Mrs  Haj  M^Kenzie, 

Mrs  Ftnlay  and  others, 

John  Forbes, 

Wedderbum  Dundas  and  others 

Kidd  and  others,  .        , 

M^Intumer, 

M'Kechnie's  Trustees, 


James  How,  •  •  • 
Professors  of  the  Univerdt j, 
Henry  Johnston,  • 

EarlofMinto, 
Captain  James  Wemjss^ 
£ari  of  Mar, 


Greenshlelds, 
Alexander  M^Gachen, 
Jc^n  Syme  and  others, 
Forbes  and  others, 


Malcofan  Mj'Neil, 

Miller, 

Tweedie*a  trustee. 

Winning,    ;      • 

HonouTftble  Mrs  H.  M^Kenzie, 

David  Christie, 
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1199 

4ft 
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1691 
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111 
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DEFENIUHUS. 

^a 

^ 

CooOal^Jaiiies       ^"^ 

WlUiamFlnlayson, 

General  l>a'«1d  Hunter,          ^ 

W 

dtKham^.fnmcte 

3 

14 

Dundas  and  others, 

183 

1177 

^                  H 
:iftmatoBi 

CuthU  and  others, 

6 

23 

:  TinnUtoi^ 

PauU           .... 

96 

933 

:iaaiUU>ii, 

Dykes  and  othen,  Boyes  Trustees, 

93 

907 

•           • 
Sir  Arch.  Edmonstone, 

170 
159 

1119 

Mnniltts,  Rev.  William 

1953 

Xiarper,  Mn  and  HusUnd, 

John  Laing, 

53 

440 

Hendeiaon, 

Hamilton, 

147 

089 

BolmesaBd  Hiuband, 

Held,           .... 

106 

78a 

Bouldsuforth, 

Porter,           .     *       . 

113 

330 

Htinter,  Charles 

Hon.  D.  J.  W.  Kinmiird, 

loa 

799 

I  and  J 

Jamieaon,  John 

Archibald  Wi^t, 

37 

483 

Jafl^uTf 

Alisons, 

109 

991 

%Us  and  Co. 

William  Paul,           .         ... 

9t 

999" 

J<S«on  and  Hay, 

Liamhert,            •             •            . 

15 

991 

J^nstoo,  James 

West  of  Scotland  Insurance  Co.      . 

10 

49. 

Jobnatoiiy  John 

Arch.  Cochrane  and  Trustee, 

42 

^m 

Johnstonf  Henry 

Arch.  Scott  and  Tho.  Small, 

44 

997 

JoUie^  Stewart 

FnuMSS  Graham, 

173 

1195: 

Innesof  CowiflL 

Innes  of  Raemore, 

163 

1994 

Irrbe  and  Shepherd, 

Duncan  M'Laren, 

53 

409 

:'         '                K 

Wilm« 

33 

949 

Kennedy.  D.  and  CuntonL 

A.  and  J.  Kennedy, 

n 

495 

Kennedy. 

Kerr,  John  B.  and  Othen, 

Cor8on*s  Trustees, 

81 

•47 

Oeoige  Nicol, 

09 

489 

K«vi^JfhnB.andOUierf, 

Sirtt-W-Yaughan,       .       •       . 

.39 

'999i 

Krrran4  Johnaton, 

Scott,           ...           * 

39 

599 

g^ul^Stfiof 

Ekhmond, 

135 

997 

L 

Laiag,  Walter 

DaTldLain^ 

141 

959 

Learmonth^ 

Morton, 

190 

939 

I/earmonthy 

Duke  of  Hamilton, 

169 

1099 

Ii«v4ck  aibd  Othen, 

Caddel,  Sons,  and  Co. 

f» 

499 

litile  and  Husband, 

Wightman  and  others, 

43 

99t> 

iSSSSiSar 

James  Hamilton, 

U9 

919 

Geeige  Sbaipe, 

1 

|. 

M 

MKMe,  Mm  and  Othtf8» 

David  Lothian, 

14 

99 

IKIullofh, 

HisCrediteva, 

33 

Wt^ 

M^QonaW,  Donald 

John  Mackintosh, 

95 

l«»; 

McDonald,  Mrs 

McDonald's  Trustees^  Ae. 

474 

1197^! 

M^£K)nntk. 

MrsBankim           .         . 

179 

1149- 

Mcintosh, 

Campbell, 
Henii^raQn, 

99 
«3 

599* 
159 

M'Andrew, 

191 

912 

M'lntosli»CampheU 

Haijory  McQueen, 

134 

1199 

1S£0«' 


IMMBK: 


PUBSUEftS. 
M'Intyre> 

M'Kcchnle, 
MackcrsT,  Lindstj 

M'Kenine, 
M*Ken«€, 
Kl^KenrAe,  Miirdo 
M'l^^ren,  Margaret 


IM^Neil,  :Mn  M. 

M*Neil, 

^f ansfield.  Earl  of 

Mann  and  Co. 

Atatheson, 

Maule,  William 

Maxwell,  Sir  John  and  Others, 

Itfein, 

MltcheilU  'Tohn  and  Jamea, 

MorisoB,  Mrs  M.  and  Husband, 

Mprton, 

Murray, 

Monro  and  Others, 


DEFENBSBfil 
JoMli  4iid''tf  ames  Hor^ie, 
OrlUcn,  .  •  • 

A-  M.  Guthrie, 
Ambrose^ 
Clark, 
Campbell, 
Dugald  Gikhrist, 
BuDe, 


Malcolm  McNeill, 

Littledale, 

George  Gray  and  othersi 

Alex.  Skinner, 

M'Djwal, 

(ion.  William  Maule, 

John  Lead, 

M^Nair  and  Brunton, 

Alex.  Mein, 

Cauvin*8  Trustees) 

Hunter  and  Co. 

M*Nair, 

Xijon»  1 
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iir  mi 

143^  m 

las  mt 
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137  3» 

142  S» 

130  9» 

107  U«» 

88  W 

105  6» 

13  « 
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175  IM 

188  UOi 

98  m 

88  5» 

»5  818 
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Nhbcfs  Trustees, 


Morison*s  Trustees, 


51      378 


Paterson,  Rev.  Dr 
PateriOR,  Kobert 
Pollock  and  Dickson, 
Pringle, 


Magistrates  of  Montrose, 
James  Samuel, 
M'Andrew, 
Matoe, 


lU  m 

128  891 

38  90 

80  448 


Queensbenyi 


Q 

Marquii  o^ 


Ber.  ThoniM  GUxon, 


n  w 


R 

Bamsay, 

Rpbertson,  Barbara  and  Curators, 

JlpWrtson, 

Bobertaon, 

Robertson,  Mrs  Jean 

Bobinson,  William,  and  others^ 

Bussel,  Claud. 


s 


Sands,  John  Sim 


Kirkvood  and  Aitken, 
Ann  Niven, 
Allardice  and  BosweU, 
Bisset, 

James  Lamb, 
liobert  Farquharson, 
£arl  of  Breadalbane, 


Meffon  and  others, 


Schaw^  Mrs  Peter  Belsh  and  others, 

Scott,  Brown,  •  .  .        • 

,  Irving,  .  .  .        . 

iScott  and  Giffurd, .  Miller  and  Ken^ 

Shaiqie,  Simpson, 

Shiei4a  >nd  Husband,  Beid, 

Shetland,  Landholdeni  aud  Commis- 1  Freeholders  and  Commissioiiers  <^) 

sionersof  Supply  of  j      Supply  of  Orkney,  .  / 

Sinclair,  Duncan  Wilson  and  M'Lellan^ 
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818 
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881 

118 

8J7 

81 

818 

154 

18» 

22 

IM 

48 

30 

128 

m 

31 

2S8 

148 

881 

8 

41 

188 

12M 

106 

TO 

188 

1151 

73      183 


IHD8IU  1981 

JPUESIOBa  .                                    I>£F£NUB]18. 

Siwriglttt  WUioa  tod  Borthwick, 

Sttdth,  and  othen^  Bank  of  Scotland,              • 

Sndth,  Akxander  William  Cohpbdly 

■    ■          I  EdwttdBajne,                        * 

Sttith,  Selbie» 

Slowtort  and  CuTatorBy  James  Baikio  and  others, 

Stewart,  Mrs  Pollock  and  Husband, 

SUwarts  and  Fletcher,  MK}rq|or  and  Compan^y 
Stonehaven  Harbour,Comm1ssioneriofSir  Alexander  Eeith» 

SIrachaft,  Stoddart,                       » 

Stttbbs  and  Company,  Gemmil  and  CaneweU, 

Suter,  His  Creditors, 

Syme,  Mrs  J.  Dr  Charley  and  others, 


Tannoch,  EeidandKaj, 

Ta)rlor^  Malfjolm,  •  • 

■■  Taylor, 

¥hom,  William  Archibald  Black,  *  , 

Thomson,  Mrs  H.  George  Shaip, 

Thomson,  John  Alexander  Sne^erd, 
Trinity  House  of  Leith  and  others,    Msffistrates  of  £^buxgh',  ftc 

Towers,  Mdn,  •  •  « 

,  w 

Walker  and  Johnston,  '    Sir  William  Forbes  and  Compeny,       ISd     947 

Watt,  William  Thomas  Glen,  .  .  •        65      47S 

Watson,  Agnes  Heritors  and  Kirk-session  of  Aacrum,  1«>     Wf 

Wight,  Forman,  •  •  19      Sll 

Wrighfi  Trustees,  Smith  and  others,  •  149    1969 

Y 

Young,  J.  and  M.  peCitiooers,  •        •  •  •       .       40     199 


No. 
97 

".S 

49 

900 

160 

1070 

192 

1076 

195 

1194 

99 

999 

69 

469 

196 

989 

74 

599 

9 

5 

161 
117 

1079 
999 

71 

494 

lis 

999 

109 

799 

199 

1999 

S7 

191 

1 

1 

168 

1069 

69 

476 

190 

1211 

INDEX 


OT 


DEFENDERS'  AND  PURSUERS'  NAMES. 


]>£FXNI)K1l& 

FUB8U£BS. 

A 

AiUhetom  John 

Aitdieaon,  TRUiam 

104    m 

Allan  and  Ccsumnj, 
Allardire  and  BoaweU, 

BUncow'a  Trustee^ 

Robertaon,         •           •       .         • 

19    lit 

IS3      8W 

4MecaqpH  Jamea 

Jelft^. 
lttaAnderaon» 

iM    mi 

143      M 
lot     fiT 
IM    Mlf 

B 

Bddi^  James,  and  otbera^ 

fittww*  and  Cunloti, 

H     »t 

Smie,£dward 

BdSdby  Peter,  and  otliei% 

Alexander  Smith, 

162    Wi. 

liraSchaw, 

198      89fr 

Bennet^b  Truateefb 

MiB  Bennety       •        •        •       • 

m    1118 

Bkek,  AftUbald 

William  ThmttB 

S7    m 

^»^^-. 

PobortaoTii                             •    » 

itf    m 

Bogles  inillam 

.   BobectBuina, 

74      S18 

Be^  Truatoei^ 

HamiltOD, 

M     607 

17t    IIU 

Bnadalbane,£arlar 

Claud  Btuael, 

154  im 

Brown* 

8cott|           •         •         •         • 

91      M 

BmmAidotlMn^ 

Cantain. 

.IS4      88& 

y 

Margaret  M^Lann, 

^  »      «r 

98      429 

»iHliuMn,K.C 

J.  and  W.  Dickioa, 

Mza  W*  Bojd,       •           •           * 

57     W 
54      408 

c 

CMMndSoM, 

Levidic  andothen, 

5S     438 

eriraa,  WOUun,  nd  auoiMagrt 

laabeUn  Calnia,  and  olhan, 

115      884 

OmplMB. 

M«Doii0aU 

98      488 

Campbell,  Ooncaa 

M'Keule^ 
Flora  Colquhoan, 

188    U07 
U»     979 

Campbell,  William 

Alexander  Smith, 

180    1870 

Catheart*  John 

SlrJohnA-Cathcart, 

70      480 

CAuTin'f  Tniiteaa, 

Mra  Mori«»  and  Huaband, 

188    1188 

Chaxlea,  Dr,  and  oCherap 

Mif  J»  S/na^          •        •       • 

71      484 

INDEX 
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DEF£NpfiS& 

pnS8USB& 

No.] 

% 

Chiistle»DaTid 

Weavers  of  Gliigow, 

I6S 

CUnrk, 

M'Kenzie, 

38 

966 

Codunuw  and  Trusteei 

John  Johnston, 

41 

967 

College  of  Edinbuxgh, 
Colqi3io«iifl^ 

Magistrates  of  £diiibiii|^ 

47 

888 

504 

ConoB's  Tnulee% 

Kennedy, 

81 

847 

Cttninghame  and  othen^ 

David  Dickson, 

108 

688 

177 

U86 

CuthbertBon  and  Brown, 

Jtobn  Cuningham, 

M 

418 

Cuthil  and  othera» 

HemilUm,           •           •       »         • 

5 

98 

Cuthil's  Trustees,. 

Cook,           •           •           •           . 

87 

873 

Cathil*f  Creditoi% 

D 

'  ^         •           •           •           • 

186 

1059 

Dcwiy, 

Adam  and  otheis,                      • 

88 

871 

Bickson,  Longdalo,  ke* 

Alexander  Cowan, 

90 

187 

Dixon, 

Campbell, 

189 

1178 

Donaldson, 

Chapman,           • 

8 

88 

Dumbarton  Glasi  Vozk  Ca 

Dal^           .... 

88 

487 

Dundas*s  Trustees^ 

48 

889 

Dundas  and  otfaor% 

Graham,       ..... 

183 

1177 

Dunfermline  Maglstnlea  of 

Buchanan  and  Paterson, 

7 

91 

Dfteaaadothera, 

HamUtoo,           .... 

88 

607 

E 

Edlnbuivb,  Magistrates  of 
Edmonstone,  Sir  Axcbibaid 

Trini^House  of  Leith  and  others, 

66 

476 

1088 

P 

Farquharaon,  Robert 

William  Robinson  and  othera. 

81 

606 

Fifis.  Earl  of 

Sir  Robert  Baichij, 

146 

988 

Flalaj,  Mrs  and  otben^ 

DenaMsan  and  husband,        •       • 

91 

146 

Fblayaon,  William 

JameaGoodal, 

197 

881 

Flemings  Jobn 

MaryCowis^                      •           • 

94 

161 

Forbes,  John 

Alexander  Duncan  and  others,       • 

179 

1199 

Forbes,           •           •           •       « 

84 

688 

Fortes,  Sir  W.  and  Co. 

Walker  and  Johnston, 

138 

•47 

ForAur,  Procurators  of 

John  Syme  Bands^ 

99 

166 

Forma% 

Wight,                      •           •        • 

n 

911 

G 

€Utfdnertp  Tnistees^ 

Cermadc,          .          • 

m. 

1168 

CbOli, 

Allan,           •           •         .           • 

144 

696 

Gemmil  and  Garswel], 

StubbsandCo.       •        •       •       • 

161 

1078 

Gibson,  Rer.  T. 

Maznuis  of  Queensberry, 
Murdo  M<Kennie^ 

77 

89» 

Gilchrist,  DugaU 

88 

696 

GUn,  Thomas. 

Thomas  Watt,       .... 

68 

479 

Graham,  W.  and  a  Sinfllair, 

Cuthbertson,       .       .           «       . 

96 

178 

Grahain,  Frances 
Gray,  Georae  and  othen^ 

Stewart  Jollie,       •       •       •      • 
Eari  of  Mansfield, 

173 
188 

1198 
606 

Greenshlelds, 
Griffin, 

La^  Fkdrihx  and  olheiib       • 
A&*Kecnni^       •       .        .         . 

88 

9|t 
886 

GuUffie^  A.M. 

L*  Meckel^,       ... 

A 

886 

1284 


INDEX. 


DEFEKDERS. 

H 

Harriet  Joseph  and  Jamet 

JLamiltoOi  Jam^s 

Hunilton,  Duke  of 

Hamilton, 

Henderson, 

•Hpw,  James 

Hunter,  General  DaTid 

Hunter  and  Co. 

Hontei^  Reverend  Dr 

I&J 

Jduiston,  HenT7 
Inoes  of  Racmqre^ 
Irving^ 


PURStTERflL 


M'lntyrc^ 

Maagmt  littli^jolin, 

Learm<Mith, 

Hendefson, 

M'GhJe  and  Young, 

JohnEadte, 

Fianda  Grsbam, 

Morton, 

College  of  i(t  Andrews, 


Robert  Elliot, 

IimeaofCcMrie, 

8cotl, 


Ne. 

t 

113 

m 

lia 

mi 

Ml. 

m 

SI 

-4i» 

61 

4« 

s 

M 

s 

HI 

91 

m 

m 

m 

m 

imr 

140 

M 

K 

Keith,  Sir  Alexander 
Keonedjrf  A.  A  J. 
Kidd  and  ethers,      . 
Einnaird,  Hon.  D.  J.  W, 
Kirkwood  and  Aitken, 


CommisBioBen  of  StonehaTen  HariMor,  74  M9 

D.  Kennedy  and  coratoirs^                   •  71  4M 

Magistiatea  of  Dundee^            •            -id  1W7 

Charles  Hunter,                      .             107  7M 

Ramaay,           .            .            .            14fl  IMf 


Ldng^  John 
Ijaing,  David 
Littledale, 
I<amb,  James. 
I4«nbert,^ 
Lawrie^ 
Lead,  John 
Lothian,  David 
Lyon, 


Mrs  Harper  and  husband,  60  410 

Walter  Ldng,                    .  .        141  96S 

M'Neill,  ...         140  WO 

Mrs  Jean  Robertson,  116  8ST 

Jobsoa  and  Hay,           •  •       .     15  01 

Connack,  .           41  M' 

Sir  JebaMaxweU  and  others,  1«  01- 

Mrs  M'Cree and  others,  .            H  «' 

Moiuroand  others,  05  OH 


M 


M«Andiew, 


M^Cauchie  and  others, 
M<DonaId*s  Trustees,  &c. 
M^Dowal, 
M«Oachen,  Alex. 
M^f^T^'Z'  snd  Co. 
M4nt<wh,  John 
M'Intumer, 
M'Kenzie,  Mrs  H. 

M^K^hnkfli  trustees, 
M^JLaren^D. 

M*Nair,    ■ 

'M«Nair  and  Brunton, 
McNeil,  Malcolm 


PoUpck  and  Dickson, 
M'Intosh, 
Barbour, 
Mrs  McDonald, 
Matheson, 
.  Mrs  Ferguson, 
Stewarts  and  Fletcher, 
Donald  M'Donald, 
Earl  of  Dunmore, 
MagistFates  of  Dingwall, 
Glasafordi       .       .       , 
Dunlop, 

Irvine  aQd  l^epherd, 
Murray, 

Mein,         .  « 

Galbrsith, 
Mrs  Mary  M^eil,       • 
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B£F£ND£RS. 
McQueen,  HCnjoxj 

liv»  Bari  of 
Ifwle^Hoii.  William 
KMbn  aad  othen^ 
Maliiy  Alocander 

iurry,  •       7"      • 

lIinto»  Earl  of 

Mttler,  Richard  and  Andrew 

Miller  and  Kerr, 

Milter,     • 

MilUgan 

Moflttt, 

Mootroee^  Magistrates  of 

Moris<m*s  Trustees, 

Morton, 

Murra/^ 


Nicol,  George 
Nivep, ; 


N 


OgilTjr's  Trustees, 
Cnkoejf  Freeholders  i 
sAonen  of  Supply  of 


P«lslej,  Magistrates  of 
J^aul,  William 

Pollock,  Mrs  and  Husband 

P«rttr, 

Pott  and  McMillan, 

Purrii^ 


Rlttkine,  Mrs 

fteid, 

Rfid  and  Xa j, 

BirfsBttond, 

KeksrtsoB^ 


R 


S 


SattMel,  James 
ScoUand,  Bank  of 
8e«tt  and  Small, 
flctfO, 


PURSUERS. 

No.  ] 

Page. 

Campbell  Mcintosh, 

184 

1188 

Pringle^ 

Taylor,          .... 

90 

446 

108 

798 

Hoiu  iX  Erskine,       -       . 

119 

1134 

Wmiam  Mauley 

11^5 

689 

John  Sim  Sands, 

49 

962 

J.  and  J.  Mitchell, 

175 

1130 

Toipsrs,           •       •       • 

190 

1211 

Dallas,       .... 

10 

82 

Sir  W.  F.  EUiot, 

178 

1140 

George  Bkcki^ 

85 

567 

Seott  and  Gifford, 

9 

41 

Gevimell*s  Trustees, 

92 

603 

Barbour,                               .        • 

99 

637 

Denham,             .... 

155 

1045 

Rer.  Dr  Paterson, 

114 

814 

N]sbet*s  Trustees, 

•     61 

376 

Learmimth,                              % 

100 

639 

CampbeU, 

187 

1201 

J.  B.  Kerr  and  others, 

89 

480 

Barbara  Robertson  and  othen^      . 

J39 

910 

Bank  of  Scotland, 

76 

519 

[  Landholders,  Ac  of  Shethmd,      . 

180 

1 

1161 

Chahners  and  others. 

148 

989 

InglisandCo. 

94 

609 

Hamilton,          ... 

96 

623 

Stewart, 

62 

453 

Houldsworth, 

118 

830 

Anderson,  Child,  and  others, 

101 

641 

34 

229 

M'Donnell, 

170 

1148 

Holmes  and  Husband, 

106 

782 

Tannoch,           ... 

123 

865 

EarlofKinnoul, 

135 

937 

Allardice  and  Boswell, 

169 

1112 

R.  PaterSon,           .          •         » 

185 

876 

Smith  and  others, 

46 

800 

Henry  Johnston, 

44 
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1^  tffiCS^ifii^Na^bF'^  Na/l8¥. 

M^MyUao.  ; pl^aifei by  tfie  oomplainef— It  la  platii  that  ff  re- 
Cio^ett^  gisfratiofi  of  stidb  do<nuneBt$  as  tlie  pfreiieni  Mi  the 
MmawyrAe.  ehaiiceir)^  tecord  of  ]fetbitrs  of  Services  were  affowed'^ 
without  aiiy  psc^ous  judicial  hirestfgiatlon  toA  utr- 
5^2£IV  thority,  liie  authenticity  of  that  record  must  %e  ^^pee^ 
dily  destroyed,  and  the  statute  of  Oeo;  Ih  ifeiB&ire  td 
the  election  franchise,  effectually  defatted.  '- 

The  petitioner  has  a  title  and  interest  to  compldfl| 
^  tho  proceeding  in  question,  ab  k  ffeelic^der  interest^ 
ed  in  the  purity  of  tho  rqtl  and  of  the  recoMftrM 
irhich  that  roll  rests,  and  as  a  litigtot' Vhosfe  fottnfer 
complaint  ought  not  to  he  allowed  to  h^  substantially 
defeated  by  such  irregular  proceeding ;  JBr<MfC$  S^. 
a.  1847;  Ker,  7th  July  1804  (3for.  14,964);  Ibtac- 
Dowal  and  othets,  3d  Feb.  1741;  KUk.  (Mot. 
14,968). 

There  ean  be  no  doubt  of  the  competency  of  the 
|>etition  and  complaint  so  fnir  as  it  is  dhrected  agalttst 
the  keeper$  of  the  public  records ;  Banh  iv«  7»  M ; 
JSrali.  iy.  1,  9. 

'  And  With  regard  to  the  respoiident,  Mr  Ifiurray,  ft 
is  in  vain  for  him  to  allege  that  he  is  not  an  officer  <>f 
tibe  law.  He  was  not  only  accessary  to,  but  origitiated 
the  illegal  proceeding  complliined  of,  which  id  detirly' 
of  a  natu)*6  that  entitles  the*  petitioner,  irho  may  be  iil« 
jured'by  it,  to  d^and  the  interposition  of  tUi  Cd^ 
in  a  summary  form ;  Act  of  Sed.  17th  Dec.  IWl.  *Be-. 
sides,  where  a  party  joins  an  offieer  of  the  law  in  eq 
undue  proceeding,  for  which  the  latter  is  answerable  ia 
•  summary  complaint,  the  former  is  bound  ta  subnoSt. 
along  with  the  officer,  to  the  same  form  of  procedure ; 

Act  ofSed- 8th  July  1768. 

■   •"     '  ■  '      •  •     •        •       •  •  •'•    f.i.  r 

_.jlil^ere4  for  Ut  Mna9y;f'-r'T^.pi^aqilim%ip^ 
Mmpetont.    Snfiptwag  Uie  keepers  of  the  pvJUic  i^ 


ifff$lioi^  it  is  impossible  that  Mr  Murrajr  caa  be  loade  cmfbot^ 
reapcpsible  foraeta  perfori^ed  by  these  persons  in^'^'f^^ 
thj^ir,  official, capacity^  It  ia  equally,  clear  that  ttereagiiiii^-i 
}Si<  »P  ,f reteiice  for  the.  present  proceeding  Ofi^  thfjSSlS!^^ 
jp^i^.tbati  0t^  tl^.tima  it  was  bifw^gl^ji  tbe  respond  p!]]^'!g^ 
dent  was  a  l^ig^  ^tteinptu^  ^to.  in^arriipt  the  course 
.of Justice.  .. Heiiad  consented  tbat.his  tmoM.  shoidd  be 
atoueb:  off  the  roll  of  freeholders;  and»  in  conse* 
^Qiiee^  there,  wi^s :  an  end  of  the ,  former  applical- 
tion.  He  has  no  wish  to  disguise  that  the  ob- 
jeft  of  the  proceedings  now  complained  of  was  to 
^jiabl^  him  to  establish  in  a  court  of  freeholders  hii 
Jtlgbt  tQ  be  enrolled^  But  the  possibility  that  he 
X|[^igr}»^r  probability  (hat  Ifo  w;IU,  inalj:e  use  of  the  spe^ 
dal  retour  in  question  as  evidence  of  the  old  ext^iOt  c^f 
hiefjjeehold.estate,  inofdec  to  obtain  enrolment,  fier^* 
tainly  canaot  entitle  the  petitioner  to  anticipate  any 
q^tion  that  may  ari^e  as  to  the  effect  of  that  eri- 
dance  by  this  summary  process*  When  the  re6poii« 
^nt  briJigs  Jbrward  his  claim  for  enrolment  founding 
|]pgip.t|ich  evidence^  it  will  be  competent  for  evezy 
£reeI}Q]ider  pa  thf  roll  tQ  object  to.  the  sufficiency  of 
.$^  evi^ei^e^  imd  for  ikei  Court  to  judge  of  the  foree 
p£  .i^ch  cJbjections  as  may  be  then  pleaded  ;  but  the 
attenppt  to  raise  any  discussion  on  the  point  at  fjp^m 
jQVt  ia^  pvemqtnre  aad  unprecedented. 

,..Vo  answers  were  given. in> or  appearance  made,  for 
thaJkeepenpf  therecorda.  ^. 

The  Lard  JwtiM-Clerk.'^i  hare  not  the  slightsst  doubt 
that  the  complaint  was  ineompetent,  so&r  as  Mr  Murray  was 
cQneemedt  It  had  nolhing  to  do  with  the  election  statutes ; 
nor  wa^  there/  aiijr  depending  ptneesi  to  aulfioriM'  it,  the 
ftrmarlitigalioii  ^  ^Ii 


1^        .l)^c}slQwm  ?3i»     N^  a^, 

ie  July  \m.  heaid  of  such  ahtuJipatioii  i>f  aa  objection  to  a  party^srif^  to 
C^^mobriTw    *^^**"*  earolment.    Thia  Court  has  only  a  power  of  control  after 
Murray,  &&    a  meeting  of  {ree-holders  have  dispoased  of  the  qnestion.    And 
— *       with  regard  to  the  officers  of  the  General  Register-house  and 
^a^,    ^  Chancery,  this  was  not  a  regular  eomplaint  to  which  they  were 
i^^*^  ^'^      hound  to  answer.     There  was  no  actual  culpa  or  malversadon 
t^ubiie  Officer-  charged.-    But  I  ntust  add,  that  I  gave  no  cfphiioir  at  dl  as4o 
the  validity  of  the  document  in  question  for  the  purpose  con- 
templated by  therpartiest  .^  .  .  > 
Lord  Cringletie  thought  it  absurd  to  institute  this  conq[daint 
.against  Mr  Mu^ay ;  ^d  his  pnly  difficuj^  i^^  whetha  the 
petitioner  had  a  title  to  complain  against  the  public  officers,  his 
Lordship  appearing  to  be  of  opinion  that,  before  a  document  ia 
the  situation  of  that  in  question  could  be  adopted  into  the  public 
records,  and  official  extracts  of  it  given  out,  {t  waa  necessary  to 
have  the  authority  of  this  Court  ftr  that  piupoea.                ^• 
'    Lord  PUmiUy  said — ^That  the  only  ground  <>£  Amiii.'W9i 
whether  the  complaint*  was  rq;ular  as  against  Ihe  public 
officers.      Thtf«  was  no  doubt  indeed  that  wherea  pazfy 
was  injured  by  such  offidal  persons,  it  was  competent  to  h&a 
.to  complain  against  them.     Put  this  ifas  trujy  a^co^pl^int 
against  Mr  Mmray,  and  the  officers  were  only  inpid^ntaDy 
brought  in.    It  was  not,  in  the  least  degree,  like  a  petition  an^ 
complaint  directed  against  the  latter ;  and  they  were  quite  right 
in  not  ai^earing.     The  complaint  should  be  dnmissed  against 
all  tbe  parties. 

L(n^  Glenlee — I  am  entirely  of  the  same  opinion, 
.    T^e  Court  aecordingly  dismissed  the'cdnlpltint  - 

fjord  FuUerton^  Ordinary.        For  the  petttiooeri  fS^,^Gei^ 

(Hope)  Forsythy  Ja.  Walker.         Lockhart  ^"  Swan^ 

W.   S.   Agents.  For  Mr  Murray,  Dean  of  Fac, 

'  (J^J^^)f  Jardktie.        Ro.  Ruthefford,  W.  S.  Ageal. 

.  /t  Clefk. 

S, 


No^.lss.      COURT  bi"  stissibrr;  i^or 


SECOND  DIVISION. 

N«.  CLXXXVHL  llJUlyl%9&. 

RODERICK  MACKENZIE 
against 
'  ALEXANDER  CAMPBELL. 

JURISDICTION. — ^Ae&kstment. — An  application  to 
the  Court  <^S€99ion  for  recal  of  an  arrestment  of 
a  vessel,  tckieh  proceeded  on  the  JiuIge^Admirats 
eoffemrrence  to  liters  ^arrestment  raised  on  a  de* 
pending  action  before  an  inferior  court — is  tncom^ 
petent. 

Campbell  having,  on  the  dependence  of  an  action 
before  the  Bailie  of  the  river  and  frith  of  Clyde,  against 
Hugh  Mackenzie,  raised  letters  of  arrestment,  and  ob- 
tained the  concurrence  of  the  Judge-Admiral,  arrested 
a  vessel  in  the  port  of  Oban,  as  the  property  of  the 
defender.     ■ 

Roderick  Madcenzie  presented  a  petition  to  the 
Court  of  Session  for  recal  of  this  arrestment,  on  the 
ghnind  that  he  was  the  sole  and  registered  owner  of 
the  vessel.  The  answer  was,  that  the  petitioner  was 
merely  the  nominal  t>wner,  the  vessel  being  tn^ly  the 
property  of  the  defender  in  the  action  before  the  infe- 
rior judge. 

But  the  Court,  *  in  respect  that  the  arrestment  of 
'  the  vessel  proceeded  from  the  concurrence  of  the 

*  Judge- Admiral,   refused  the  petition,  reserving  ta 
'  the  petitioner  to  apply  to  the  Judge- Ad tnira]  for 

*  recal  of  the  nrrestment/  ,  •  ^^ 


'  Via)  t46  PWtknwr,  -»«».  «w»e  «*1  CmMWi  & 

.^nts.       Fqr  tll«  Btspondent,  J.  Wood.      And.  Clason^ 
,    W".,S.  Agent        fi.Cfert 


,    .         •     .        T.P-SHA8JPJ& 

.  ANimEW  fflMPSON  ^9  ANDBf  W  Kil^n 

dividual  partners  there^,  qf  aU  the  debte  due  hf 
^wmpany,  doee  na  reBeve  tme  ,^  Ae  pnrPKre 

..JnmAi^Jiaiiiklh  4M partner  iif  mol^cmp^m 
'Jbr.  aifremmor^  notA  i»whifh  ^  lie  tjffftwpufi* 


I-. 


the  suspendw  was  a  partner,  granted  a  promissocy  |^ 
taJohn  Zlait  and  Company,  ^i4uch  passed  throngh 
aetekid  k««tekaiid  vaa  <||ls«ow»^d«i^#eS(^l]pof 
flntend.  The  ]M>te)ira«4i8boiioiv«dr  when  4^e;,4^ 
thftjbank  agent  oMai|l«d.fieymeat  from  the  chf^Vf^ 
«iD.«e|»di0  lfl«ti«4qiP^ip4  tnoe&ned  totj^^ 
tiia.fi»tfst»  wttfi-thft  V«^«  ol  <h»  dyigaqat-fitUpw^g 
iqwuMu  .  ..  ■- .-^T;} 

.  .iMtlir  •wnnlPIPffi  J«*»»  Hk!*  iffod  P9pnBW^y,l>«^e 

the  B«Bk  of  SeeOttid,  wliaiit;gifi<i  ti|Hf.>(^.t^^||yi.Ttt 
ywBiiaa«ffr  note^  aeeeded  to  a  voluntary  compomtionr. 


Mftjiali      oanjifEor^ 


^  JoV^aft  Aikl'Odttiifoiiy;  atl«  the  MMiVal  | 
^  ners  fhereofy  of  all  debts  due  by  thb  tald  Com  i 
^  Qf-.tbe  said  individual  partaen/  upon  pajment 
ixmipoBition  of  eight  shillings  in  the  pound,  out  <  I 
company  estate,  and  tsoLfihiUixigs  firom  the  Indii  i 
estate  of  John  Hart.  One  of  the  partnos  of  i 
Hart  and  Company,  who  was  thus  discharged  oj 
debts  due  by  that  fim  >iid  the  IddMdnal  pai  I 
^hereo^  was  T.  P.  Sharpe,  the  suspeiider. 

^d'  dmigenaOiaTing  afterwards  feeto  fceeid)ti  i 
the  promissory-note,  and  obtained  fig^t  to  the  pi  • 
and  execution  following'  tipcte  ft,  ehvged  the  torn  | 
pf  John  Spalding  and  Oompioqr,  the  drawers,  an ; 
susiiienAtt  iis an iiidMidtoil  partner  thereof  to: 
paynwnt  to  them  of  the  contents,  under  the  dedm 
cT^i^ft^  liaMtol  iNlyitteM& 

^M^the'cottiMitfticin^xwIraet  provided  dbaolttlel; 
IJi!^  dtttoharge  fbMn  the  falU  kt^wlim,  Mpg  a 
due  by  J<9m  Hart  nud  *  Company  as  weU  as  hyv^l 
ding  and  Company ; .  and,  therefore,  that  dili(| 
eottld  not  lie  dene  ufMiii  kt.  agalnst'lum  as^an^  in 

am. 

'  The  Aagpn  OMwered^Thwit  «he  dlwtesge  to 
Hart  and  Coiiipany,  and  to  the  indi'Ridmal  pas 
thereof,  of  debts  due'  by  the  eMnpatqr*aMl  bf  Hm 
t9dttals,  as  partnenr  at  tiie  eoncerv,  was  nb  diad 
c(m  of  indiTidttal  debts  due  by  any  of  tiia  paa^ 
personally,  and  still  less  of  the  debts  of  another  > 
jiany,  of  IrliiektMle^df  Ihe  sliiie  ittdi«i(iHal  pan 
hippelm  to  be^  a  nmfbw ;  MiUas  p.  The  Baa 


*\iJ|J;^*  locator  and  iio<«  tJ-  The  Ldtd  Oraittaorf  hafftig^cAiii 

sharpe  «.       *  sidered  this  bill,  with  the  answers  and  prodncticms, 

^*"^^**-  •  finds  that  the  discharge  produced,  whiereby  Mr  Ait- 

JwuvtQ&    *  ken,  as  manager  of  the  Bank  of  Scotland,  and  others, 

*  as  creditors  of  John  Hart  and  CompanjT,  merchants 

*  in  Glasgow,  and  John  Hart,  lliomas  Peat  Sharpe, 
'  and  Robert  Cruickshanks,  IndiFidual  partners  of  the 
^  ^aid  opnqiany,  upon  receiyimg  certain  compositionl* 
'  bills,  discharged  t}ie  said  J4i^  Hart  Vid.CQmfWTh 
\  aiii  tke>flnd  JnOui  Harfc^  ThttuaSi  iBeat^Skwpe,  and 
'4  Robert  Craicksbaite,  ^  the  indimiuai  /partasn-iof 
**  the  said  company,  of  aM  debts  and  Bums  of  mon^ 
^*  due  to  us  and  our  constStuents,  against  Che  said  John 
"'  Hart  and  Company,  or  against  the  said  indiridual 
**  partners  of  that  company,  (excepting  always  our 
'*  claims  against  the  said  John  Hart  and  Iiis  cautioner, 
**  far  the  ^aid  composition,)'  &c.  caimot  be  hoid  to  im- 
^  port  a  disdiarge  of  any  debts  or  claims  competent 
'^  to  the  subscribing  creditors,  against  the  company  of 
^*  John  Spalding  and  Company,  as  acceptors  of  the  bill 
'*  charged  on,  or  of  the  obligations  of  the  individoal 
^  partners  of  that  company,  for  debts  contracted  by 
**  that  firm,  and,  therefore,  cannot  import  a  discharge 

*  of  the  obligation  of  the  complainer,  as  an  acceptor 

*  of  the  said  bill,  in  his  character  of  a  partner  of  J^hn 
^  Spalding  and  Company :  Therefore,  and  in  respect 
^  that  there  is  no  oflfer  to  prore,  by  the  oath  of  the 
•^  charger,  that  pa]rmen*s  have  been  made  to  account 
•^  of  the  bill  beyond  the  sunis  admitted  and  deducted 

.  *  in  the  charge,  refuses  the  bill ;  finds  expenses  due/ 
^,     ' 

f  daig  ikid  C<Nn]Wny  was  bjr  aoMpteacs  of  ^heapK  Utt  viidi 
<•  Wis  tndenediyHarfeaiidCpmpiayvtafii^^  IbAsiirdy 
f  .ihft.  ooBifbiiiier  eapaot  in^iiMain  ^^  tie-^rasvpeiamHiUr  vdi». 

*  cb»rg^  of  all  the  d^bts  of  Spalding  and  Comj^^Fj^if  jthey 


« .  n^ora  da^  P^  ^J  pf  1he;.pfcionf  wh^  si^aed  the  di9cl\9i{ge  m  Uifnly  IW: 

•    , ,  •  •     ♦     ^  Simpson,  &p . 

..  .Tl^e  euspender  reclaimed ;  but  the  Court  unaniraoua;    j^ZlI^ 
)j^  refused  the  note. 

Lord  Crtngletie. — If  this  plea  were  sustained,  it  would  go  a 
great  deal  ferther  than  the  complainer  seems  to  he  awdr^  of. -— 
Hie  only  discharge  granted  was  of  the  dehts  ^due  hjr  Hslft  and 
CompAirf  ;'1mt  if  ikt^  t^uspeUd^  be  held  t^  be  cKisebia^  person-* 
dif ,  tbti  ¥Mf  partnera  aad  firm :  of  9prfldliig  aad  Ooaq^sny 
mstidfld'b»diKfaluqfed(  and  there  cw  b^  nQ.reoourp^  agffirist 
tiiom,.bewiMt&o  o^edUofi  had  no  right  tP  d^hiuff  .we  o£  the 
]}9rt9tjei«  of  a.  daim  which  lay  against  the  Company, 
.  Tl^oth9r^2^i3^^  concurred. 

Lord  Ordin^,  Moncrisj^.  .  Act.  Jameson.  Alt.  S^ol^ 
Cfen,  (Hope)  Allan  Maconochie.  Maclean  S^  G^ffkn^ 
W^  a  aad  D. /Y^Aer,  S.  Si  C.  Agents.    •'     r«>  Clerk. 

........       U- 


SECOND  DIVISION. 

Na.CX€.  Il</tf^l889. 

.•'    -■•    i,.  ■    •    •  .  1.  • 

TOWERS 

MBIN, 

Pboop. — Oath  op  Paet y. — Bankrupt. — A  r^; 
-ifffemmi^  a  j^nitertoooAf/abankrupt^inan 

: '  JlnmSl  im&mnpellmtf  the  hakkrmpt,  wh9  wob  Ifte^prf^ 
suef^s  undei  kwing'  no  retersianary  intemt  mihif 


*t^^p.     Andbew  Neilsom  purchasied  a^  etglit  m}»w  o^^a' 

Miri^l*  state^^l^tterjr  ticket  in  )ua  ova  name,  wbjch  tucn^put 

iVMt^  a  prMe  of  L«20»OOQ.    Meanwhile  he  became  lw[^^, 

2S3^*''^rupt^  aiidhis  estate  was  sequeatrated.    "nOiexi unf4p|i^ 

Jjodicial  e^(fiminatioa  by  tltet  trusts  after  th^^tic^t 

Iras  drawn,  he  stated  that,  though  pnychasjg^  .^A^^ 

own  name,  it  was  truly  bought  at  the  request,  and 

with  t^e  i^onqf  pf  h^  iiieop^  Idisa  ^Toy^jif^  ^ictl^^ed 

1^  family  with  hiro^  au4%¥^  ••  lwh?ffie^|efflf%x'5te 

tick^tf  hpweirei^  beiiy  then  v^lmr^g/qfi^/ffisj^^ 

Uver^  ov«r  by  him  to.  the  trus^,  ffo  4;0ifi^Ui^fl^,tj^ 

this  should  not  ^ect  any  questitNak^of  fvr^^fMirtj^.w^^ 

respect  to  it  .'r*'if.q 

>^      ,Miss  Towers  afterwards  brought  an  actio^t  ^fsffb 

the  burgh-cp^  of  Gl^sgow^i  a^in^^  the  tn^^f^  9J^e» 

for  delivery  of  the  ti<*;et .  or.  ijts,  yfjufi,  /ip9k  W^W»r> 

tratea  having,  allowed  a  proofi  the  evidence  a4du(^  ^i 

the  pursuer  went  to  shew  that,,]^yiQusjtQr  J^efj^f^^^t,, 

bankruptcy,  she  ha4  slj^^ppi  t^y^, tV?ketrau4,<ip^^      ftl. 

as  her  property,  to  several  j»en^os.     1^2,e  ip%yai;. 

Court  found  the  libel  suffi<aently  i^sitructcidi  w4  4ti^ 

Cemed  in  terms  of  At.       *    ,    ,   .       ,..      ,,;■,.,/ &jft 

The  defender  advooated ;  tpoA  the  ptfr^ii^^,^  ;<^^ 

difULce  to  fn  order  pf  t;haX^id  QrdJminr^  M^ 

Bwei^,  g^ve  ii;  a  minute  of  referent,  '  ia  #iBpl^i;a9^s 

^  of  the  propf  ali^eady  add»qed  in  i;aM^  tiy^i^f^l^^ 

referred  to  the  o^th  of  the  ,hwikrup^  t^^^f^Vihsi'^a 

not,  at  her  request,  piurcbaaa  for  iiei:  thc^lat^fET:  tff^jt 

in  qu^tion,  and  deliver  the  same  aa  h^  ^^^f^^jM^.Vft^} 

perty,  previous  to.  his  bankruptcy,  la^d^ whi^^r  ^\^l 

did  not  afkerwaids  eotrttjsrt  him.  1f^  if  JiHordi|||^,i9.^ , 

quire  if  it  had  mw^  up  a  priae^jaud*  if ,a^  .tojiee^ec 

tiie  proceeds  on  her  account?    Thedcfwdief  ofcfM^i 

to  the  competency  of  this  ref^Qq^^on  ^  ^owdtof  r 

the  wlati(ffl«|hip  of  the  |iaftifp,t  ^.^  *#«gri.< 
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cious  circamstanoes  of  tbe  ca«e.    But  tbe  Lord  Qrdi-  ^l^^^^^ 
liary  sustained  tbe  Teference.  '  r^mam^    : 

'  lite  drfender  baring  reclafmcrf,  tfteCbdrt  ordered  ^®||I; 

c^ses ;  aioA^  upon  advising  these,  their  Lordships,  beikig  Proqf* 
stilr  impressed  with  the  great  difficulty  as  well  as  itn^  BmuXpi^ 
portance  ^^the^question^  appointed  a  hearing  by  senior 
counsel  in  presence^  in  which  it  #as-^ 

'  Pieadedfov  the  deftftider«— The  proposed  examln&f* 
fion  of  Ih^'bankrupt^  though  ^e  niinute  of  reference 
beflr^  it  to  be  in  suppieitient  of  ^e  proof  already  ad«k 
4Jtieed,  must  be  considered  dither  as  an  etamination  of 
^entirdinary  witnesS)  or  a  proper  reference  to  oath  of 
party.  Accordingly,  the  pursuer,  now  satisfied  of  this, 
l9?nsds  tb  intintain  the  latter  View  of  the' Question.     ' 

The  former  tieWj  indeed,  is  mailifestly  untenable, 
idttee  ft  is  cbrtaiti  that  die  relationship  done  between 
this  putsuer  and  the  bankrupt,  independently  of  an^ 
lifadpition  whidi  the  law  atta<^hes  to  the  eiifeumstance 
otbttiikruptcy^  would  absolutely  eMUde  thd  evidence 
of  the  latter  as  a  witnessf  unless  there  we^^'  rbom  fo'l^ 
Sllegibg-^^iditrertainly  there  is  riot  here~that,  ^rom 
the  very  nature  of  this  case^  there  was  a  p^Mria  (es^ 
thm:  'Laihgs>  Petitioners,  iCth  NoV.  1«4        "  ' 

'But  iincEer  the  name  of  a  reference  to  6ath>  iHe  t)ur^ 
s^r-i^;  iii'll^ct,  attempting  td  bring  the  bankiiipt  for* 
iMM'ias'a  wStnesli  tfgalnst  his  creditors.'  Foi^  in  sub* 
%itkc€;  as  weB  Us  form,  dds  Is  entirely  a  quest}oti  b^l 
tVi^ntliem  and  the  pursuer,  because  confessedly  there 
is*lk>  proBpect  whaterer  of  any  reversion  to  ttie  bankl 
ru^t.  It  is  absurd,  therefore,  to  hold  the  bankrU})t  as 
HkBptatf^  That  character  bras  passed  to  the  trustee 
as  t^epTAsehting'the  whole  body  of  creditors.  I^o  doubl 
m  b&inkrupl  itas  an  interest  to  increase  the  general  fiinct 
of  divitfton;  and^  in  cases  where  no  counter  and  more 
powelAii  moUve  exi^,  his  badi  has  sometimes  i>eeri 


It  Jiil>UQ9.  admitted.  But  it  has  never  been  ^eciae4  thathis.9ftai 
TowwT^  could  be  received  in  any  aituation  where  ha  woul4,  oh 
Mefai>  general  principles  of  law,  be  i/iadm^sible  as^  a  witn^i^; 

,^1^^,  and  there  can  be  no  question  that  the  interest  alfu^c^ 

^^^Ikm^^^' ^^ '^^^  ^  unavailing  against  the  objection  of  n- 
lationship  in  this  case  ;  Halkerston  t.  landsay^^  26(11 
Feb.  1783  (Mor.  12,476);  Sell,  ii.  484. \  \  .  .  '.  y 
The  bankrupt's  evidence  in  the  proposed  fbnn,  i.i|y 
indeed^  much  more  exceptionable  than  if,  it  ureV^'teig^- 
dered  as  that  of  an  ordinaiy  witness,  because  the  oat^ 
.on  reference  would  b^  held  conclusive,  althpiigh  the  ^e^ 
fender  were  prepared  to  disprove  it , entirely,  or ^7pV 
viate  its  effect.  The  only  case  in  whidi  a  reference  to 
oath  of  a  near  relation  was  admitted  to  prov^  ajgain^  m 
creditor,  is  that  of  Nairn  v.  Ogilvie,  2d  Ded.  mS,^Fai 
Diet.  (Mar.  12,468.)  But  the  prtndple  of  (h6  j%a|- 
ment  was,  that  the  fimd  had  been  rendejred'liflgfbus 
between  the  relations,  and  the  reference  tender^ '^Ife- 
fore  the  creditor  interfered  by  arr^tin^  in  tti'e  iSHiSk 
of  the  party  referring.  .  Although  the  case,  of  ^'I^F  !>• 
Ritchie,  Tth  March  1826,  was  decided  fn  thi^  C^yt 
^6n  the  groimd  of  the  infamy  of  the  pkrty  to  wixii^ 
oath  the  reference  was  proposed,  the  objection  f^'Vi^ 
lationship  was  not  repelled,  and  ho  oplnibn  expr^e^^ 
by  any  of  the  Judges,  that  is  at  all  aVailkbfe  ^fej  ^^e 
pursuer.  But  a?  the  House  6f  Lords  in  affifbif^^^tiiii 
judgment  of  the  Court  of  Session  *  declaredf 'iMll'^ft 

*  was  unnecessary  to  d^teritaine,  Whether,  t>y  the;^^^ 

*  of  Scotland,  reference  to  the  oath'  of  a  piAf  is  mi 

*  competent,  by  reason  of  his  having  been  io& 
^  yicted,  and  having  received  sentence  for  4'  c^f^ 
'^wiich  tendered  him  ini^mouls,  and  *  ii^6ii)tf~^^^ 
^  der  hltn  incompetent  as  '4  '^witness  ;%ixt  '¥ottiii 
**  that;  tndeV  th(?.;particttftfi*  cli^diiiiis^Ade^ '  i^^^^l^^^ 
•^  case^  such  referfence  wag  properly'  ^jfiis^fl^iiitti 


patH  40tei»i]Batioii  of  that  case  h  clearly  in  favour  Hj^^^ 
tftHe  defender.  Tw^ew,*  ' 

*    It  would  be  o^  extremely  dangerous  consequence  ^^^   "  ■ 
were  a  reference  to  oath  found  to  be  an  effectual  dJ^pr^^  - 
"Vice  for  cariying  off  the  bankrupt  estate  to  parties  g^^j^ 
yliom  the  law  justly  presumes  to  be  in  cdlusioh  with 
the  bsnkrupt.     Suppose  the  pursuer  founded  on  <a 
bond  in  her  favour  by  the  bankrupt,  it  would  be  ne« 
'c^ssary,  under  the  act  1621,  that  she  should  prove 
oherosity ;  but  if,  notwithstanding  the  legal  presump^ 
tlon  of  fi^ud  or  collusion  between  the  parties^  she 
xdigiht  refer  the  fact  to  his  oath,  the  statute  would 
^us  be  entirely  defeated. 

^  %t  WBB  further  contended  that,  besides  the  t«lati<m<« 
ttiipl  th^re  Were  other  circumstances  in  this  case  whidi 
ought  to  exclude  the  reference  if  otherwise  competent } 
out  It  19  not  necessary  in  this  report  to  folloi^  the  at-* 
^lun^nt  of  either  party  Into  that  part  of  th^  case. 

Pleaded  by  the  pui^suer. — It  is  now  a  fixed  poiat 

that  supervening  bankruptcy  atone  does  not  render  a 

reference  to  the  bankrupt's  oath  incbmpeteHt.    Third 

|mrties  may,  in  const^uence  of  that  event,  acquire 

an  iqterest  in  the  litigation ;  but  that  is  not  co^ 

si4e)re4  a  reason  for  depriving  the  litigant  of  the 

i  frcvic^iaiai  right  competent  to  him^  by  law,  to  refer 

i  to  oath  of  the  bankrupt,    as  the  party  with  whom 

/  he  dealt  or  contracted.    The  argument  on  the  other 

\  side  assumes  that,  in  questions  of  this  kind,  the  law 


i  j)ostpone8  the  interest  of  the  individual  to  that  of 

\  the  creditors  at  large  ;  whereas  It  is  certain  that  hi< 

^'  r!ght3,  as  irell  as  obligatiotH^  in  reference  to  the  bank** 

\  jttipt,  remain  aa  formerly,  Except  in  so  far  as  altered  or 

modified  by  positive  enactment.     The  groQod,  there^ 
fore,  ui>on  which  a  reference  to  oath  is  allowed  after 

4L 


•^6        is6(4isi^r6^^*^     m.t^ 

'  ^i^^X^hmit^  just  that  ivWcb  waaTd  Imtepr^onsljr 

Towen^ .  entitled  the  litigant  to  offer  this  species  of  eiidencSe^ 

^^'^        t^'ss.  th^  the  bankrupt  is  the  party. — ^not  a  wit]ie89  or 

p^^>       . third  partf. 

'  SjtXT'^     ItfoUows  thut  ralatioQBhip  between  tfa«  ImOapfj^ 

andlttigani^oonndt  be  a  ground  ia  lair  lor  exdudiig 

a  refereiKre  to  oatii.    It  is  *  to  no  purpose  to  say  4hat 

this  circumstance  would  be  a  ground  of  exclusion  of 

the  bankrupt  as  a  witness.    The  question  respeetir  ti&e 

'  evidence  of  the  bankrupt,  not  as  a  witness,  but  as  &e 

.  •  proper  party  in  the  cause.    Now,  if,  in  the  absence 

»of  relationship,  the  reference  woul4  cdnfessedl]^.  be 

^  competent,  it  is  difficult  to. understand  liow  the  ez|s- 

te&ce  of  such  connexion  should  produce  an  opposite 

lesulii    If  a  referenoe  to  the  baidcrupt'a  oofth  be  cooi- 

petent  uader  any  circumstances,  this  must  aeoessatefly 

be  on  the  footing  that  the  interest  of  the  paMy  Itift!^- 

.  ring  is  the  governing  interest ;  and,  if  so,  upon^  what 

principle  of  law  or  justice  can  it  be  maintained  that 

this  interest  is  to  give  way,  and  that  of  the  creditors 

to  be  alone  regarded,  whenever  the  bankrupt  happws 

^  to  bd  a  n^ar  relation  of  the  litigant  ?   Such  counexipii 

mantfy  doea  not  necessarily  infer  coUusicm  betifTi^^n 

•  the  parties,  or  au  overruling  presumption  that /die 
bankrupt  will  swear  falsely.     It  may  be  thouj^t  de- 

'  sirable  that  the  chances  of  collusion  arising  firom  this 

•  cause  should  be  avoided  in  cases  of  bankruptcy.  But 
this  is  only  to  be  accomplished  by  some  statutory  mo- 

•  dification  of  the  common  law,  and  cannot  be  allowed 
to  afiect  this  question;  Blair  r.  Balfour,  9th  July 
1746»  Karnes  (Mar.  12,474);  Pringle  <?,  Biggar,  7th 

«ffeb.  1741^  Kili.  (Mar.  12,478);  Sinclair  v.  Johiw 
.iloa  and  Fotheringharo,  7th  Nov.  1749<  JOli.  (Mor. 
^}2,475);  Mootiie'B  Creditors  d.  Broomfield,  Sd  Dte. 
.  1796,  C  Home  (Mar.  12,471) ;  Naime  p.  Ogilvy,  2d 

.Dee.  inX  Fal  Dttt  (Mar.   12,468);  M«ay©. 

Ritchie,  7th  March  18t6;  Fac.  Coil,  and  S.  ^  D. 
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geperal  imj^rtance  in  the  law  o£  evidence  in  cases  of  I  . 

cjr.  Some  of  the  difficultiea  which  I  fbnnerljr  en  : 
'  iiaVe  been  removed,  as  it  has  been  explained  at    I 

that  it  is  proposed  to  examine  the  bankmpt,  not  as  a  I 
'  iiof  in  sapplement,  but  as  pnpelf  in  an  oaitt  of  icferai  > 
;  therthis  ticket  b^ngft  to  the  puliBiitt',  his  meet^er  »  I 
.  1 4p-.nit  woiider  at  the.want  of  preoi^n  in  iba  ]  ! 
.pt't0  ^c^aitapter^  wh^  it  is  wi^ifid  tl^t  the  1  \ 
^sl|oi4d.bQ  oicamin^  beqaose  Isee  tb<».  saqa«  waat  of;  : 
r  ^  (l^e^^rted.  pases.    It  is  therefore  nec^ssajry  that  t 

be  cleared  ()efore  going  into  the  particular  case  before  i 
'  .   Now,  every  one  knows  that  the  examination  of  a 

and  of  a  party, on  >efereiice  to  oath  depend  on  diffet«  i 
'  i  TOMj  say,  opposite  principles.  The  greai  and'  ui  I 
'-^^dkqtvalificatite  of  a  witness  U  his  harug  an  intave : 
-j'CMef'whitointarei^ao  £u- from  being -a  dbquUficati  I 
V  tadSaeaoetlo.'^  oath  of  party^  is  tto  /vevpr'  fpw4«il(¥>9 1 
•Ifill^f^MPt;^  that  when  a  party  ceases  to  have  an  in; 
..tba  qp^sti^n,  a  .reii^enae  to  his  o^th  is  no  longer  c^  i 
.  Tbiis,  it  is  quite  fixed  in  practice,  that  where,  the  c! 

denuded  by  intimation  of  the  assignation^  a  referenc  i 

oath  is.  incompetent.     DifBculties  occur  as  to  oaths  of  ; 

Victors,  and  tutors ;  and  the  general  rule  is  to  allow  a  1 1 
'  as  to  their  own  actings.  Interest  bmg  therefore  aa  ! 
'  requisite  in  an  oath  <tf  reference,  and  such  refawace  .  I 
>  &ct  a  judicial  aootract,  it  cannot,  in  die  geneml  i59m 

.•dided  by  relatioadiip,  or  any  of  those  ot^er.  cii^ouii 
,  ,irhiob  9)igbt  have  an  influence  in  ej^dudixig  thaevi: 
.  jtfpit  of  a  witneas4 

,  ,]E(ut  very  serious  difficulties  do  occur  in  the  case  c 

fiiptcy,  as  to  examining  the  bankrupt,  either  as  witnet 

a  reference,  and  these  difficulties  are  founded  chiefly  on 
*  cumstance,  that,  while  the  real  interest  is  in  general  in 
'  ditors,  still  the  bankrupt  may  have  an  interest.  As  to  an 
-^  Bation  of  the  bankrupt  as  a  witness  the  gooeral  rula  1 
'  stand  to  be  the  same  here  as  it  is  ia  England^  .viaii  lb 
-  SLCotiqpeteAt  witaoss  to.diminish,  biit  not.  to  increase  %}^ 
,  ^Uanile  came  to  beestabtisbed  here  1^  slow  degfeeo^  b,\ 

from  the;  conflict  of  dedsyas^  whicb  have  ba^e  bew  ref 

.  /a La  .     :\. ; 
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>\^t^7^  to  tlie  |>IiM£iig8.    It  tras  'first  suggested  ftom  die  idea,  diat 

T^Sri'***'*'''^:*'^  **^  «dt«!«^«siffliJei%^a  "^Jtid^'^W^ 

Mciii«         .   jAtr^iMl^t  M  li  r^fe^Bcc  td  nil  (ivClik    Mf  Bdl,  If  timflt,  ^-" 
*-—  :   diskrti^  brtegs  btit  th^  restllt  of  iff  tie  ^ases,  vrhen.  Ti6  AltelJ- 
^^"S^  j>^„^|tK»t  ttbaflldTipfs  eati^  oti  fefettii6e  «  seems  to  he  com^ten^id 
rtny^  .    <  aft  ^HMOoffts  of  propertf  of  diebt  witb  iMrd  parties ;  hdi 

*  wherb  Ihe  bankrtipt,  frbtfi  atiy  peciiKar  ihterest  or  catmendA  * 
**Aiid  r^att6teBli\p  is^bced  in  circumstances  of  great  sjxspfcibn,'^ 
*'ikn  iKKCeptlon  k»  admitted  to  the  alcove  Vole/ and  re3ieretic^i(j 
^  Bis  (jfHib  Itrift  tfne  be  sudtaindi^  (li.  484).    But  is  it  ilot  p!afif ' 
from-  iSlese  cases  that  Vkey  have  introduce  a  great  anoinafjl^  tt ' 
cor  lair  upon  points  of  evidence,  and  have  compelled  ns  to  ^ 
fiy  rules  to  an  oath  on  reference  which  ^pplj  only*  to  the  case  of 
t^ttieSaes  ?  The  grounds  alleged  in  these  cases  are  gooA  to  disu 
qualify  a  iritness,  but  they  are  not  so  to  disquafify  a  reference' 
to  oath*    The  anomafy,  howevei*,  goes  still  ferther.    An  oafttt ' 
tti Reference  excludes  all  other  proof,  and  is  conclusive  of  tk^ 
case ;  11  Is  a  judicial  contract  to  terminate  the  suit  by  llie  daljir:  [ 
B\it,  in  the  dect8i6n8  referred  to,  it  has  not  been  attended  ^idi 
this  result — a  reference  to  oath  has  been  admitted,  and  j^ 
t&e  Court  have  proceeded  to  judge  of  the  case  taking  tifi^  ckth 
along'Drith  other  evidence.    This  is  quite  plain  from  trhat  iLord 
Elchies  says  in  the  case  fil^  i^.  Balfour,  ^  Aat  the  esXkalii, 
^  bankrupt  ought  to  be  less  relied  on  than  that  of  a  solvent  per- 
«  son  *    And,  in  a  passage  of  Mr  Tait'in  his  Treatise  on  Evi- 
dence, there  Is  the  following  sentence,  p.  276.    •  It,  therefore; 

*  IftppesOis  to  be  law,  that,  if  the  bankrupf  s  oath  will  not  be  ad-' ' 
'  ttitted  as  one  of  itself  decisive  of  the  question,  at  least  M  * 

*  Wjrbe  available  if  it  be  supported' by  written  ddcthn^tk 

*  and,  as  a  circumstance  along  with  others,  iii  expi8Catibil"6r' 

*  ^e  fitct.'*    Now,  what  is  all  this,  but  reducing  the  6ath  6ii 
tefarence  to  Ae  standard  of  the  evidence  of  a  coininc^  \dthe^  * 
You  call  it  an  oath  on  refefence,  and  yet  apply  to  it  those  rviei 
which  are  only  applicable  to  the  situation  ef  a  witness— you 
csrcdude  It  because  of  relatmnahip,  and  you  wiH  not  boldly  Vkettf*;^ 
adittitted,  as  conclusive  of  the  cause,  which  is  the  dear  cotbi^'^' 
qtr^nc^  of  an  oi^  on  refSerenoe^  but  ;^ou  take  it  albng  i/fSk  [ 
dftier  eireunistaBioes,  and,  !n  short,  jiist'treat  It  as  tiie  osl&  ^  *^ 
%  iiofisitbti  Witliess. 
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^o9^^lxo^  r^erence  may  aflfect  the  interest  of  the  et^diMntuSni-^  - 
aiid  the  re^^er^ipHary  interest  of  the  ba^knipl;,  i^thig  J*  W  j,  """*. 
%.^Qnner  cas^  and  fustaii^hig  it  in  thf  la^.    S^hh^^  ^^^^tfPmi 
cf^  that  tib^  ticket  in  question  had  been  a  wh^a  yiAiife^\^9ta^frwfi, 
I,,^p,OOQ  i|t8tea4  oC  a^  eighth^and  that,  of  thia,  I^€QQO 
T^pi4d  hay^  goni^  tp  ^e  crc^itois,  and  the  gr^maining  L.ld(KK> 
left^as  ^  ^yersipn  to  thf  hanknq[it»  andJhat,  bo^  the^  eirpmih  • 
e^ancesythe  present  question  had  ooourred  s^  to  the  b^J^rapt^s 
efa{nui^tM>n  on  a  refer^Oe  to  oath^    In  such  a  caae,  it  wauld.^ 
1^  a|p»in^.aU  principle  to  refer  to  his  o^th  the  L.5000  w^^k 
beliMDgs  tp  hiq  creditors ;  but  as  tp  th^  l^JSOOQ  of  snppcMi?d- 
r^yarsi^,^  why  shoi^d  the  pursuer,  the  bankrupfs  niece,  iiotv 
bf^ ^titled  tp  make  the  reference?    Suppose,  again,  a  case  <4^ 
hpy^k^  ^^^[[^ruptcy,  ^  this  19  sai4  to  be,  iei  it  possible  0iat,  in; 
that  pa^  Wj^  could  allpw  the  pursuer  to  refcir  tp  path,  whethe^r 
t^  tjic^t  belqng^  to  hj^  or  to  th^  opr^tors  ?  I  c»a^^ot  oonpe^at 
t^atj.  tbi^.  shpuld  1^  .allowed. 

,  J.  f^a^^t  afquies^  in  the  geneial  reasonings  of. ^thor  sidf  of- 
tb^  l^r.  l^i]^  Qpu^el  for  the  pursuer  argued  the  case  op  ih^  view  ( 
t^fa^  befcaiu^  Ap  uncle  c^umpt  l^  examix\ed  a?  a  witness,  s^U; 
lesp  pught  h^  tp  be  allowed  to  depppe  on  ^  j(e£aenj^  to  oath. 
]|nt,^r.,th$t]^eas<«8already  stated,  I  do  not  think  tM^  eoX^ 
intA JibQ  ets^^at  all^  ap  the  g^o^uid^  upon  which  a  relation  is; 
di^^ed  ,aa^  witness  are  totally  different.    Qn  the  other 
hafid^  thfB  4^uasdl  fpr  the  defender  seemed  tp  ^xg^e  tbci  qp«^  * 
^,aa  if  |p<|ip  one  ca^e  a  party  litigating  pou)d  be  dfft}ye4 
€|^^|>r|vUege  of  irefernng  tp  the  path  of  the  party  with  whoipa  ^ 
h^^l^ap  ippAtraetad.    I  answ^,  he  is  so  disqualified  in  ev^  p^ . 
whj^,tb^. party  ceasw  tp  have  au  intpiiest,  ^er  by  aasign^g. 
oy^  l^t  interest  or  otherwisie.  i 

Jhi?  distinction  I  think  is  warranted  by  analpgy  and  the  W, 
guagi^ptpur  i^sUtiiiSonri  writers,    Mr  Erakine  fty.  %  H>Wh 
down  tiie  law  that$  f  though  the  creditors  of  a  person  de« 

*  jiie4J$jDd  may  prove  their  debt^  by  the  oatli  of  tiie  atecutgr,  in  ^ 
'  i|a  &r  as  the  exacutor's  proper  inter^^t  exteadiSj  Binc^  all  d«±btf|, 
'  may  be  proved  by  the  oath  of  the  debtor,  yet  a  debt  i^annof  - 

*  hi^  prayed  by  Ifhe  oath  of  the  ej^ecutor  ta  hav^  bee^  di^  by 

*  the  deceased  I  so  a^  to  afici't  the  shares  belong]  Kig  to  the 


15^  D]&6«5lOffe  OF  ^klS^        N^:  Igtf.^' 

^^^^j^b^-'^  ^dow/Dfi^  of  Mb,  or  creattore  ot'Oie'd^ic^y'  it^  ^ 
Towewi  ?^^  ^"™®  i3rrnciple,  lie  corrects' kn  error  into  wliic&'^XortP 
Mein.  Stair  had  fallen,  in  supposing  that  the  oath  of  a'corr&u^  de^ 

'>      i>^di  might  he  taken  to  extinguish  a  creditor's  claim. 
Ooft  qffin^     .P°  these  gp'ounds,'  X  therefore  thinik  that  the  principle  is  a 
Bankruj^       dear  one,  and  may  be  v^  easily  applied  in  cases  similar  to  JQiB^ 
present,  viz.  that  th&oath  of  reference  is  conq)etent  as  to  any''^ 
reversion,  if  it  is  alleged  that  there  will  be  a  reversioil,  but*&  . 
not  competent  so  as  to  aHect  the  interest  of  the  creditors^',    ' 

Lord  dringletie.—l  certainly  think  tlus  case  to  b^''bne''4 
0Jf  the  greatest  importance  to  the  law  of  Scotland,  aNl^ougK' 
I  cannot  accede  to  the  view  which  has  ^now  been  taken  of  it"' 
For  I.  understand,  from  what  has  fidlen  from  Lord  Pitmilhr, 
that  his  Lordship  does  not  rest  his  opinion  at  j^  upon  tti'^'i^*^ 
ciimstance  of  the  bankrupt  bemg  the  uncAe  of  the  ^tiiMert  Vk^^ 
person  asking  his  oath,  but  on  the  &ci  of  1ils'ba^iliiip{^^ 
Now,  if  it  is  to  be  held  as  a  general  princif^le,  fllat  the  mdin^iii'^ 
a'man  becomes  a  bankrupt,  his  oath  is  not  to  be  received,  dieifei 
miist  be  a  great  change  in  the  law  of  Scotland.  Put  the  caseliiat ' 
tbe  subject  of  the  reference  is  a  prescribed  bill.  Accoivbifg  to 
t^1s  view,  the  moment  the  debtor  becomes  bankrupt^  &e  dtata- 
tory  privilege  of  a  Fcferenoe  of  resting  owing  to  oath  Ts  (ftit  off^ 
Agmh,  a  trust  is  allowed  to  be  proved  by  the  oath  of  a  tniB«^ 
tee.  But  suppose  a  trustee  having  large  trust-Ainds  1k  hia' 
Hands  becomes  bankrupt,  will  the  truster,  from  ^t  tSxtxaii^} 
siance,  be  deprived  of  his  privilege  of  proving  llie  extstenee  o^' 
the  trust  iy  reference  to  the  oath  of  the  trustee  I  Theto'^e  oon-^ 
sequences  so  very  serious^  that  the  matter  wDuld  reqiili^e  t6lta^ 
well  considered  before  you  laid  down  so  general  a  positifo^"^ 
tt  is  true  that,  according  to  our  old  lawyers,  this  was  asstime^/ 
Our  predecessors  seemed  to  have  thought  that  the  oath  of 'ifiA^ 
Wkrupt  could  not  be  admitted.  But,  certainly,  both'^Mr' 
Bdl  and  ifr  Tait  lay  down  other  principles,  stating,  $iat; 
th^oath  of  the  bankrupt  is  not  excluded  in  every  cttse,  btxt^ 
pjoiy  iff  circujnstanjt5es  of  suspicion. 

.'  If  thci  question  had  I'elated  to  a  bond  by  the  uttde  to  his' 
niece,  the  obligation  could  not  liav^  stood  alotae:  ^'BVn^^ 
tlioiigh  thip  act  1621  allows  onerosity  to  be  ^fetablUbd  f^* 
tha  oath  of  the  conjim<^  and  donfldetiC  perscm,'  Mh  ^£nikiiie 
^ites  (iy-  1>  36,)  that  ihif  tas  iwn  alterc<{  Vl**tto,; 


u 
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cyll^j^aill9ei.:  ^  Viewing;^  the  present  daiD^  m.  thia  light^  It  o<s    ^  .^  V\- 
tau^red,  to  me,  as  Ordinary  14  the  cause,,  that,  if.  th^r^  waaj^dn.  ^  '    '^  .1 


circnmstamy  p(  suspicion    in  the  bankrupt^s^  /situation, , 

o^fT  ;than  the  j^tionshlp,  his  oath  n^ght  be  talcen ,  |n  q^*'^/*^;^  \ 
ooii^ectioA.with  the  other  evidence.  I  thought  a  &ir  oath^^i^^u^\  \  f 
i^pp^d  W  eioitted  here ;  and,  therefore,  I  sustained  the  reference.  ^ 
0&rffflflf  the  judgment,  of  the  House  of  Lords  in  the  case ; 
of  Ml^Xb^  v.  .Ritchie,  in  which. also  I  was  Ordinary,  is  ap*; 
n^CTi^j;  against^ niy  opinion;  but  I  suppose  that  they  topk; 
^jipo  consideration  all  ,the  circumstances  of  the  case,  and  tl^ese : 
as^tti^^y  did  i|Ot  show  a  yery  hpnest  transaction  between  the  > 
two  brpthers^    ,  ,: 

\C<f>r4,  Glml6e.r^l  Qoncur  in  a  good  deal  of  what  has  fiUea^^ 
frqjfl  I^ord.PitmiUy*     1  understand,  in  general,  that  an  oath  '• 
c^Ji:!ffyf:fim^fs  n^t/^oiu^li^ive  in  favour  of  the  party  referring, ' 
eif^tiu^eo  fer.ilA  it  affects.the  mterest  of  the  party  to  whomjl 
tib^e  r^efevoe  is  made-  No  doubt  the  oath  ^  concludve  against ; 
tbe  partqr  who  jp^poaed  the  preference.  In  cases  of  sequestration,  '^ 
tiiii^g!^  ace  thrown  into  a  very,  different  situation,  and  require  ! 
di{[erent  regulations  in  point  of  law.     I  agree  very  much  with ' 
ip]^at  Lord  Fitmilly  has  said,  that  so  Beut  as  there  may  be  a  re*' 
Vj^on,  in  \f  hich  the  bankrupt  alone  has  an  interest,  then  his  > 
oat^  ii^ay  be  taken  on  a  reference,  as  in  a  question  with  this! 
pi^suef,  and  his  oath  would  be  decisive  of  the  case ;  but  that, 
the  joath  never  can  be  so  taken  as  to  aflfect  the  interest  of  the« 
cn^tor^,  nor  could  we  hold  them  as  bound  down  m  the 
Bpie.way  as  the  party  referring*    There  are  certain  circum** 
Bt^m^s  in  which  it  would  be  improper  to  admit  the  reference' 
Uf  the  banknipt's  oath  at  all,  ao  as  to  affect  the  interests  ot 
%^.Ofed)tQrs;  and  certainly  that  of  so  near  a  relationship  aa 
ca4|>te.here  is  one  of  these*    I  am  a  good  deal  influenced  by^. 
what  passed  in  the  House  of  Lords  in  the  case  of  M*Kay  and 
Ui^Ue;  for  it  was  there  held  that  circumatiince^  of  suspicion : 
may  occur  wbich  wiO  render  a  banknipt^s  oath  improper  to» 
^  TWvel    Therefore,  upon  the  whole,  I  think  it  is  Wter 
to  find  that  the  reference  ought  not  to  be  received  so  &r  as  it; 
J^«cte  tlie  creditor  ia  this  ease.  • 

Wiij/tt4<ice-C(ert* — After  observing  apoa  the  unfavourabt^ 
ciKTOiJw^  n  ^lith  the  ^ueBtion  ^aiiie  before  the  Courf"  for 


vim        mmama^ipnmp     mftm 

TowIilC^   .tiWai^  •tMU-lii*,  iMiidgil-il4(4i  %«M 

^    ^     ^    ..  in4hfr."'NiMf  tntM  W6  d^eHaok  Als  ritvuii&oii  vflAto  fMitlWhMi 

iMmlflNiptef^tethe  Mlf  party  called  lift  a Mkndttr.-  Wa  feiW 
j»  atofarioft,  fctA  it  4o«i  not  eeem  ti»  te  jteried»  4iiat  IfclW^lt 
iMt'^li^  ikMt'Sbtantdiaiic&of  paymentto^aH  Ae  cMHlto^flMb 
fte  MKittetfttA^e^te,  avoi  wMb  Ais'tidtet  ra&4liteJ^16MPi 
Imal^vie^'  tfriiF  aaa  ^aim  fcy  tiie piiraiierto  WHft^ai^y  ^tH 
chief  part  of  the  di viable  fmh  ^t  hd>  itfwfe'a  %^^'  -^^Mtf^ll^ 
abstract  question  is,  whether,  when  the  party  whom  sha  broonhi 
^to  the  ^ifeld  as  tiie  sole  defender,  hr  l3he'' pfejprjfcseaMtive 
(if  the #faoIe  creditors,  feshe^  eaititt^  to mdie  IliiiirellMMel 
aftia to  JOiettaiiie  tease  aaif  afln;had.baai.ft.2sMidliBdoP 
firo^UUiiigs  per  palmil,  #Dd  «hfi  4l4iiled  issptd^^  ««l«l| 
Ihacti^towof  thbaum,  benuBeshfihadit  c)aim'Siglkial4h* 
bankrupt,  yid  oiQfered  to  prove  her  clran  by  J^a  ootl^  3ho 
fs  also  the  niece  of  this  man ;  rtficj  more,  she  Jived  in  fionily 
with  him,  and  acted  in  the  capacity  of  his  lioiisekeeper ;  and, 
therefore,  ope  whpm  his  trustee  waa  wtitled  by  a^tiito  t^ 
^isniae  aa  ta  the  state  of  her  uncle's  affjun.  A^  l«K)kiBg 
kto  ail  tba  aathoritfes  on  die  point,  I  asfc,  iitfcera««yiKutlio* 
ritf  by  wbidi,  under  such  drcumstaotea  m  thesa^  ft'ia  lial4 
opiapetent  to  prove  such  a  claim  by  the  oath  of  the  bankrupt, 
fo  as  to  affect  the  interest  of  the  creditors.  Aeopiding  to  the 
oaae  of  Halkenton  in  1783,  which  is  the  oply  aaaa  irhare  tlift 
question  occurred  with  creditors  in  a  aequeatiatioii,  Aa  pnasnl 
^neferenoe  is  clearly  inCQflq>etent 

Look  tp  the  consequences  of  adopting  a  general  rule  ^  whidi 
Ibe  whole  divisible  fund  of  a  baidotipt  estate  may  be  oanried 
off  from  the  creditors  by  a  near  rehitloa  coming  forward  inA 
^  daim  against  the  bankrupt,  and  oAring  to  prove  it  by  hi» 
qalli.  Is  it  conceivable  that,  ^ea  i^et^  ia  sudi  vigikMe  en 
4ke  part  of  the  legishiture  to  protect  the  htwest  of  tiie  cvedk 
tars  in  eases  of  bankruptcy,  that  sudi  a  dafan  aoold  ba  alowed 
to  be  prpved  in  this  manner  without  any  ottiar  evidenoa 
fffaatever.  Itis  said  Hmt  thia  is  a  sapf^^ent  to  Aepraof ;  but 
I  )|old  it  is  a  reference  which  auut  (if  allowed)  be  oetidtt(dy» 


lQriMl4.«i4ir  lim*ml  n*  Ml  pwwi  to,4wi»  sift  ^^*2£S 

iMlvi0etiat.    Art  I  d|»Ji«t  wish  i»  by  it  dwn^ia  %,i;al0ltbal Melii.    ^ .  ..^ 
Iwddi^^  jkqiwiljto  the  biKikrsyt  fronji  4flp<fpi0#:on -a  le^^^^T** 
ftr«M^^  Jl9^k.3M^tbe^cwa4woe8aCihe^<^ 
filfi^ii  tii^lM«peef  ilpe  ba]ilq^p«t-^-^  shewiw  $vuBgpfipn^x^«n*^|vW.^ 

llDunmnr  ^  th«a«tio]i»  aad  calls  W  unda's  ia^mtm ag  Hm mim 
jtoEffdi^  >>nd  Oat  tb«  ticM  was  Degirt«rdi  in  lunr  uack'ii 
wm^    Inayaddtfa^IanalarwgiyeoiijGjri^ 
M:L9l4  Glmlea  ia,  by  the  jndgme«t  o£  t|)#  Houae  of  Loidf 
Ittrllia  Mae  cf  M^Kav  aiul  fiiitoUa 


u.^Sn^  t?^^^INin><u^unced  the  follovnog  interlocutor; 
!  jFiod  ihat  tbe  piK^wsed  refeceoed  to  the  oath  ^ 
f :  Aiidanf.NeilaQB  ia  incompeteBt ;  elier  ibe  iatsth^ 
>  eiiCor  of  tho  Lo«l  CMUoory  accordingly ;  resetvis^ 

^  an  ^ueations  of  expenses  till  the  final  issue  of  the 
^  cauite ;  and  remit  to  the  Lord  Ordinary  to  procee4 
^  therein  as  to  his  Lordship  shall  seem  just* 

7or  the  jpuMier,  Scl^Gen.  (Bope)  FornfA,  Ivory.       1>1 
Fisher^  Agent.  For  the  deftnder^  Dean  cf  P^ 

(Mimmtff)  Skene,  Tame^       Jndtem  ^Mur^  W.  M 
AfBut^        T.  Cl«k. 
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JUDGMENTS  OP  THE  HOUSE  OF  1,01 
fw,ou  90th  jcmk  1825,  in  cases  rbpoeted  in  thf  t  i 

COLLECTION. 


Bell  r.  Magistrates  of  MontroBe,  (appellant! 
June  1635  (vide  Fae.  CoU.  38th  Jan.  1824,  N: 
^  ORDEHED  and  ADJUDGED,  that  the  interlocut : 
^  plained  of  be  reversedt  and  that  the  action  I 

*  missed/ 

Forbes's  Trustees  (appellants)  f>.  Livingstoi 
June  WZBfvideFac.  Cott.  Slst  Jan.  18S5,  No.  It 
<  DEEED,  that  the  cause  be  remitted  back  to  th  i 
^  of  Session,  to  review  generally  the  interlocutoi 

*  plained  of;  and,  in  reviewing  the  same,  the  C 

*  specially  to  consider  whether  the  respondc 

*  produced  a  sufficient  title  on  which  prescript 
^  be  founded  ;  and  whether  the  acts  of  possessi 

*  taking  of  the  coal  in  Tappuch,  or  Tappuchst< 

*  Whiterig  respectively,  in  proof  in  the  cau 
'  sufficient  to  establish  a  title  by  prescription 

*  respondent  to  the  coal  under  the  lands  of  Ni 
^  Westshot,  Hillside,  Gilmeadowland,  and  Ft 
^  and  under  the  lands  of  Whiterig,  or  any  of 
«  And  it  is  further  prdered,  that  the  Court  t( 


^'Hlkik  remit  Is  made  do  require  ^e  ojftiilon  <tf  itie 
^Judges  of  the  other  Division  in  the  matted  and 
^questions  of  law  in  this,  in  writing,  &e. ;  and,  after. 
^  BO  reviewing  the  interlocutors  complained  of,  the 
'  nald  doutt  do  and  decern  in  this  cause  aa  ma]r  be^ 
^^ttst;   ,       '   ^ 

Earl  of  M Into  (appellftnta)^.  Sir  WHKam  ElHot,  «dtSi  ^ 
June  1885  (mk  Fac.  Coll.  14th  Feb.  1823,  Nb.  40) 
^  ORD£it£D  and  AiMriTBt^EB,  that  t^  aprpeal  t«  flis^' 
**  miased,  and  llie  interiocator  eomplaltted  of  be'afi&nn* 

*  ed; 

Archibald  CampbeH  «.  William  Dunn  and  others, 
(»p|)«ll8nte)  fi9th  Jttne  18125  (vide  Foe.' GSL  'Si^ih 
M«y>  1S93;  Na  ^)  <  (flti^BB,  ^ht  (he  c^se 
'•  be  T<^it(ed  badk:'  to  the  -Cotot  of  Sessipn  to 
'  reviev  the  interioeutors   complained  of:  AnA  it 

*  Is  further  ordered,  that  the  Conrt  ib  wMdi 
'  this  remit  is  made  do  require  the  opinion  of 
<  fhe  Judges  of  the  othw  Division  in  the  matter 
*.'Utd  questions  of   law  in  this    case,  in-  vtfdfigf/ 

*  iUi )  «id,  after  80  reviewing  ifae  interlocutoiB'ann- 
'  jdaiioed  of,  tha  said  Court  do  and  decern  !tt  tMs' 

*  «ai|se  a«  ttar  be  just*  ■  -.* 

Pedie  v.  Grant,  (an^eUants)  tfth  July  18»|  Cvitb 
J^.  CMfc  14th  June  1899,  No.  189)  ^  6i^^ 
*^£»  find  ADJUDGED,'  ttiat  the  1pterioaiihw'^;<^' 
*^»  Htli  June  1899,  com|>liuiled  of,;^  W^  ntli^^ 
f^^t  A^dltis  ftirther  ORDEftBDi  thatlhe'li^Mtib' 
*.  T^mit^d  back  t(»  tiHe  <€)otirt^  of  des6lap^'td''|^fe' 
«  th?  Wflwmng  petition  of  the  l<5th  rf  F< 
ni8«»i'^w|^^B/:  life  'B^veiM'-ii^t^tf^t^riP 

v^jbwf^OwUiW.  cortpl«B^=^,^^W" 


.Vjlofutors^so  far  asuconipUUue^  of|  ^ffllcpi^^. /^  it 
;.*  is  ferther  (^dbbeq,  that  Ui«  cturtSrqf  th^  apj^e^tof 
.'  th^ap^l,  totbe  extent  oJfJUJI^Oii.^  «9;w«U.  as^tbs 
'  costa  of  the  respondents,  be  defrayed  by  the^c^i^  b^ 
,*  spondenta  out  of  the  trust  funds.* 

J.  Berry  and  TmaUfi  v^J.  White,  fi^  Ct.JF!fypr^, 
^ppepanta)  S5tb  ^^iilimjfi^P'(i^Cil(lfJf^^ 
.hoiary  l»3i5.  No,  175)  •  o»]5i»;ftfa>.an(l,.45gjrfl^p, 
'  that  the  appeal  be  dismissed,  and  tl^i^S^is^Ml^f* 

*  complained  of  be  affirmed,  with  L.200  costs.* 

.-.•.'.       .     '.  >.  i;..  n-.-a  r --^Ci 

Got4qn   of  Clifiiiy  (appeUants)  .9i  It^q^qt^m':?^ 

©th^T^  ;i9th.ftHv  xm  fpi^  /?<?!  GoiklUk  >IWfb 

.M^,  Np.  18^ 'It  ift.d«cliipf«i,thgt«4gt4W««l«ttke 

./  J««Hp«ie»tP  WW  B9*  entitled  tp  .4>^M<«B>f  4jof!{fnrry 

*  iiway  frem  th««  re^wJtivp  fat^»a^  iWi*f  Ithfi  f<*i4«r 
« jRci^g  from  their  last  or  wf^^gcpng  -fri^WiMh^^Nid 

*  farms,  (hay  ^cepted);  And  it  is  oaj)BJi&D.tilwt,,ffifth 
.*  this  de^Wfition,  this  .caa^e  be  reipUtted^^AflK^ithe 
.  *  Court  of  ^«sj|op,t<>ice¥iew  the  ii?terJo<9»t(wi  .4«fftB)fin- 
.*  «d  f)£i  aod  fiirth^r  tp^doJa  the,.q(i|9e'ae.^. j^s^  ^^d 

,  *  .<9niiltent  w)tl\ tji^  dedan^on.*    ..         ,.  .^    „^  » 

The  Bflri  of  Fife  »,  Thelftte  Kili)  ftf  IJiftCft^awq^eB. 

(4f>p»UA»t«)-99a.May  iasi6  rf^ir  i^M.  Qfi4^JtU  »ec. 

ymi, N«> 94) ' Th# Lo^s do  not  think. AtfieC9i«Mr  ^ 
..*  .fi^oiAiMi^ee  any  ju^flpnept  uppn  tbeobf^^^iip^j^hidi 
.*  jbaiee  b«eii  «tated,  in  the  «0Hr^  .cif>  h««ri|^.^oC;tM8 
.  *  jnat^i  tP  the  biUof  (^xflf^tmna  wni^xed^jthiA  APfieal, 

* .  by  there  b^iffg:  #nflth^  i0^  9i  ^cciepUaw  t«9d(9«4  <n 

*  bcilMlf  of  the  mw  party,  (o^ntiMd  ^o  an#th^  aived, 
;  V  wr  by?  wa§c»  of  qS»je<:^q*.tak«»  iB,#9t«(»r  ,%?(Ibw»; 

*  tiiis  House  being  of  opinion,  that,  tfr^  4<<plln€^irf 
.<  Commissioner's  directions  to  the  jury,  as  stated  in  the 


y  ^Ul  o^^cds{rtSoiis  Iftittejted  t6  tbis  appeal;  cottM  Bot 
/*  be  justljr  exccipted  to :  And,  therefore,  it  is  Obbbesd 
.^  and  Ai)JtTOG£D,  that  the  appeal  be  dismissed^  and 
*  the  interlocu^r  complained  of,  be  aflSrmed,  widi  Ii.50 
>  coats/      * 

.    Charles  Marquis  of  Queensberxy  f>.  Executors  of 

'William ,  Duke  of  Queendberry  (appdlants)  fi2d  May 

tSUe  (viiie  Fac.  Colt.  15th  December  1825,  No.  20). 

'^1^  judgment  of  House  of  Lords  is  appended  to  Foe. 

^l6^voU;&row 

I)aw8on  and  Mitchell  f).  Magistrates  of  Glasgow,  (ap» 
^^Uanfi^)  2ild  May  1826  (^ide  Foe:  CoB.  l^Jnne 
^il«^.  No;  12^,  and  14(h  Nov.  IB27>  No.  1) '  ordeki&d, 
^!rf^'tb«t>  th^iiattse  be  remlited  back  to  tbe  Court  of  Ses- 
\^^^ifk}ii:  to  review  generally  the  {nterloctltors  ootuphrkied 
i^f#]  aiiAi'fn  reviewing  the  same,  thejr  arepartictriArly 
^'^^tcy^Midiar,  hi'lhe jBaid  actionof  advoeatioiH  tviietfier 
-!<  tibie^Wdgistrates  of  Glasgbw  are  entitled  td  any,  and^ 
i'^^if  toa&rf,'to  What  dues  in  respect  of  corn  or  grain 
-«**ibught  within  flie  liberties  or  territory  of  the  city 
^'^oibni^  ef  Olasgow,  ft>r  sale,  manufkctwe^  or  con^ 

*  sumption ;  and,  if  they  are  entitled  to  any  audi  duds, 

*  then,  whether  the  lands  in  the  possession  of  the  re- 
<^>'^ft<letiila]le  Wfdiin  sucli  Kl^rties  or  territc^ :  And 
.  f  >^^  li^furtbeih  OEDEniSD,  that  the  Court  to  irhidti  this 
o^  Yifettiftis^niiade  d\7  require  tbe  opinion  of  the  Jkidges 
H^^'dfthe' other  Divisidit  on  the  xt^hole  matters  and  ^ed- 
'-^•iidnsopfltfW  which  may  vise  in  this  case,  as  well 
''^*  tnitte'ttction  of  advocation  as  in  tbe  action  lof ^e- 
i'^  bktfaMir,;(i4ii<h 'Judges  are  so  to  giye  and  communi- 
A^  eatd  tile  same;  and,  after  so': reviewing  th^  infterlo- 
;5  <Atto^  thb  OeuM<do  aind'  decern  in  the' said  bauses 
^^^^iMiy'^bejittU^  '      •'  • 

'  r  rr  iw.;^..^  '  —  :.'  -'i  '■  •'•'••.''  ^  ■     *•'     *       • '     '  ■-'•   -   '• 
Sir  Michael  Shaw  Stewart  (appellant)  v.  James  Cor^ 
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*  Oouitof  Senien  to  review  g«vii|iUf  .tfke  .^tr^^pj^u 

*  t^ncomi^aiaed  of  $  asd  it  k  fmjiiaif  ^rtJEyijrt,  |j|gfr, 
'  thjs  Court  to  which  thia.ienut  is.jn^de  4i^  4|t9ii^> 
'  the  opinion,  in  writing,  ci  the  otha  Jud|^jof  Ij^* 

*  GOttrt  Of  fiiesdoit  onthe  wftolo  &mttem«id  qoMtioiB 
"^  el  kw  wbiefa  mi^.  ayifie  iii  tUift*cAtt«i^;»|ti!e|[  JwUMt^ 

*  aire  to  give  add  commuiioaie  ^  vaaei-iyti^  aftfiEc; 
'  «o  Nviewiog  tide  ittterlecuAor  cu^afi^  «'S4||fti«'te 

*  Court  do  and  decern ,  in  the  said  ooMip  ^  VUlf  ]^ 

Barl  of  Stair  (appellant)  v.  Earl  of  Stair'4  Tts^i^ffft^ 
d«th  May  1$S6  rvM^«  Fac^Cott.  Slst  F^iirn^  1,§ftf, 
No.  64).  The  judgment  of  Howm  of  U»t^^^  ^9fl^ 
ed  to  Fad.  C<JL  vol.  i.  &vo.  ;  > .  ,|, • , 

Lieutenant-C(donel  W.  E.  C«mpbellt\  La^f  Mf^If* 
Craufurd  (appellant)  36th  May  ldS6/sMfe,jfy|^|C^ 
B5th  February  1834,  No.  114) '  oatrnxso  «id>^ 
^  JUDQEO,  that  the  interlocutor  complained  of  m  j^ 

*  vetstdy  and  that  the  defender  be  assoiUsied.*    .•  r..  ' 

Jfin  Maenrikent  Torrance  and  hiuba&d-tf.  Aff^^^M 
Craufuird  (appellant)  26th  May  1826  (vide  Fim^^^o^^ 
1st  Dec.  1820,  No':  US)  *  o&dbhsb  oifed  ADf^w^mf^ 

*  thattheinterloctttoteoinplaiuedofberen'eiwdtiiia^^^^ 
«  aato  thesumof  L.280.  58.  8d<  beSng  three-feu|:t^ 

<  pf  the  aum  of  1*154.  2b.  7d.  expeaded  in  boildiDi;  ^ 
'  pirden-house  at  Gxange  House*  «nid  of  the  mma^i^ 

*  M9-  68.  lld«  Lw40. 12a.  5d.  md  L^*  ISa;  ^1^ 
«  expended  on  the  said  entaUed  Sstfete  for  ^bnpiflQ^ 
■  l^nd  planting;  as  to  which  it  k  &rth«  ofio^ll 

*  ag^  ▲!> JtrpGZD,  that  the  8^  interloettt?>>  h»  jfdi|9P^ 

*  «d;  And  it.  is  further  ot^NUuen  luif  4^P^^i^ 


^Hffittt  tbe  tkiik  inteAcfCixk^ts  tdtK  nlspeet  «o  ^e  iMti 
^  Ae*feBjr  dward^df  ag^nst  iJie  appeflant  be  tevened  i 
*1feid  tt  Is  farther  DRBEueD,  that  the  cause  he  re- 
*■  mitted  back  to  the  Court  of  Session,  to  proceed, 
''^ftxrther  therdh  As  is  consistent  with  this  judgfneiity 
•^midfejust.^  :       '  .         ..  ^ 

*^#Dbh  Tod  and'  ofibersi  (appellants  in  original  ap-* 
pM)  p.  7aiaw  James  Tod,  Simeon, '  and  others^ 
8d  Iforcb  18S7  {vide  Foe.  Coll.  M  Jtine  18«8^ 
Vkk  Wf)  '  osi>EiiEi>  and  adjuboei),  that  the  in- 
^  terloctitot  cdm[riaiiied  of  iif  the  original  iippeat'  bo 
'  affirmed,  except  in  so  far  as  it  omits  to  gire  coet9  3 

*  *Xnfd  •  h*  is  declared  that  the  i^spondents  otight  to 

*  «Iiave  &ad  the  costs  of  proceeding  in  the  Court  of 

*  ^d^skm  acdbrding  tor  the  true  intent  and  meaning  of 

*  the  statutes  relative  to  proceedings  in  sueh  cases  i 

*  And  it  is  farther  ordered,  that  the  cause  be  remit- 
'  -^dCBadcto  the  Cotirt  of  Session  to  do  therein  as  Bhall 

*  'h&  just  tod  consistent  with  this  declaration :  And 

*  it  is  farther  ORDERED  and  adjudged,  that  the  said 
^  ttJtetloditot^,  so  far  as  complained  of  in  the  *ero8s  ap^ 

*  peal^  be  retertedi* 

i  *  Aleikndei*^  Hepburn  Murray  Beldhea  v.  The  Revere 

i  «ikliabert  Moore  (appellant)  21  May  1827  {vide  Fac 

j  O^.'^ltih  December  1825,  No.  S5)  *  ordered  and  adi. 

t  '  TtrbtneD,  that  the  interlocutors  complained  of  be  re>- 

I  *  Yersed:  And  it  is  further  ordered,  that  the  interlocu- 

I  •  for  of  the  Lord  Ordinary  dated  thcf  ISth  May  1823  b^ 

j  f  affirmed  :  And  it  id  further  ORDERED,  that  the  causa 

.^  be  itmitted  back  to  the  C6un  of  Session  to  fiit  the  ' 
^  iSini  fi)r  the  appellant's  entry  to  the  glebe  designU^  ' 

*  ted*by  the  Presbytery  :  And  it  id  declared,  that  the 
^  appellant  is  entitled  to  a  pecuniary  compensation  ^fbir 
^  the  ifiniii  of  a  glebe :  And  it  is  farther  oBDKREDi  ' 

4M 


t  'tfi»l«w>aixi<l«a<h  cotttpewitwiitHrtyiiwul  l»i>i> 
^- Jitw-gliflB W'Josi/ '  I  ..    .:  t.cs->.ii-- 

,'    ■  :•   .■  '  '■■'  .-.   •.''...    1.     -.lUU^  * 

Oavia  SttmtiMn  «.  Min  Lang  ^pribaQ'  Mth 
Ma}^  iai7  <iiw&i?Wif.  CU/.  «d  F^broarf  ]i8M,No.-48) 
AioBiBgna3»aael.:AOJiiii«S(D(i  tilialAei« appeal !hti4tEik> 
1  n*M»d»  «ad  As'iiklcaiocutais  f(ngBflakriBdi.«f<aflMib(^ 
^- iMi  £Mb  OcrtCa.*         .      '     '.        ■  .')   .aii.)Leai  • 

•••-'■•  •• ••     .'  fi.ioilIuO  ' 

!  1%o  Ma^lBtraites  «f  Bdinbtiigk.  «,.Ih 'Badgbtand 
CMH^itf,  aMid  tfdMra  (ttppeOmUi^  tSAjJ^m  aAB7, 
fettf^  JW;  €i)0L  8d  Mansh  >8f6pNot^fi)> 'ouffiBtoft 
''''^d'ADJi^Doso,  that  idw  appeal  he  disasiimdjxrfnd 
«  the  SitMriecatoni  (Sompbdnei  «f  he  affxlMd(>iarfth 
^  li.l99^«ma.*  -'-i  ■:.-'.  fiH  * 

^  1^  B<ive««tid  D]r  Aold  (appellaat^  9; -U^p^aaui 
ef  'Ay]^  wefd' ethers,  IStlfa  Junti  ]»STf«efe^nB^:<2»A 
4681  Jotffe  ISSff^  No<.  S1S>  *  ORiHiiiBD  and-tAiumu 
^  OSDrl^trt  th«  iAt<ffIoeat«r&  complbiaediofUwti 
*  ed :  And  it  ia  further  ordered,  • 
^  remitted  hack  to  the  Second  IMvi8i<Mi  (tf  4in  Ottut 
''  df  tSe6dien>  with  ah  iMtroetion'that  bbin^k^iAhy 
^'  the  jxi4gm&it^  of  Um  If«»so  of  Loida  in>theMDuS- 
*^  ftinfline  case,'  th4tthe<  rakdster  ai:  aiidojiaiiBuBglly 
■^  having  a  ftittdward  dtetrkit  a»nex«d,  fah^iiawisitit' 
'■*' Md tohave ti lAitea^aagigiMd «» Uinti'  ;ii>ii;.)  » 

-    '■'■        ■  I    •  .*        '   i  n  )aa  * 

Itflift '  WUIiafii  Henry  Sari  of  i9tafr,  ^peOaBl^  d. 
HSir  ■  ^oMi' Dabjm^e  BlEiftiittian  M«^j;iltTaad>iiair[^ 
'ttttstees  of  the  late  /okn  Sail<  «f  \0l«ic^- MOuifiuik 

^ntr  {'title  P^.  cm,itimBttehnm^^^'^^^ 

'«*IiOrch'  ai«  of  opinion  thatv' McoMiiig  faitfuanhrrih 
'^ioi»fitie6oh  <>ir!th«  t^usti^^Miittoa  idl^teitiliq^tUh 
'  tame  ought  to  be  conaMeled  as  contuning  a  gift  oi 


'  tik«82|i<l  'glvD  and  dlso  qU  oaA  9iJ^Kr  ^"bki  m* 
'  UMDS  of  fi^oi^ey^  )ieritabl#  aad  mQv^abl^^  owUsr 
.1,to  lin^  io  £|ig)aiid  or  ia  ScoU^ai^  .w>  Qlw»^^ire,« 
fc^enU..^  land^  goods,  gear>  and  .itfoyenblo'  e^RMto 
•VjirlMit«ro%  pjMeatlf  smtaning  aodr  bobiiiguig.  to 
.f/|piii^^w  M^lfli^^^  partem  wdMoi^iMtt  hitki  at 
'  fa;ifi  death,  (^cepting  the  furnitt^n^  ifi  tdBjumt^  of 

*  Cidhorn)  together  with  the  interest  and  proceeds  of 
Ai»ldl^8BtreraLflmdfl;after  mentioned*  tatb^jii^cinAntj 
A'^ttd  ta  the  sareralperson^t  whQtns^  ImoiM.QiitJAjed 
tbi  0a0ttdi0n  to  the  lands  of  Gul4uhera6t  a^Ai  otbecs/ 
^li^by..  wfue-  Of.  tbe  di^poaitioa  and  taiJbsie  of  4hi»mid 

'  several  rights  and  interests  of  tbe  app^lMf^  9nd' 

*  such  several  persons  sriccesslvely,  in  the  said  lands  of 
^  Cuiquhe^sov  •and  ofb^rs^i  hy  i^ftv«^  pf«««c|i  .^Itail/ 
"^-sttgsctnaMrtlteleqs  ta  tbe  ca^ta  and  asQt^iisea.^  tj|i^ 
^  dMcntion  of  the  Urosta  of  the  tnwt-dis^frantiw  kt 
<4imsiwui  eaw^pt  the  paiTtknilAr  epsM  attdfe^vpei^^ 
^i  afiher  oeittiiai^j  wd  ^po  sul^^et  to  th^  {i^jmeot  ot 
\:ikB  astreral  k^des  wd  wnnitiestiii  tbe.^d  Iriist^ 
f  .dk^cBitioxi  motioned  s  And.  thw  Homsa  ibvr^ore 
1  it  of  apinioii^  timX  the  «{>pellaiit  l^aa^and  ib  j^ntjyliliied^' 

.  fi.f«d  tlia^  tha  aaverfll  persona  jivbo  ^liall.  fr^iw  tluM^  to^ 
f.  Ivna/an^eeed  him.  in  tbQ  ^witail  of  th«  Hmd  lm^\  of 

*  Cnlquhfisrson  «0d  ^ersy  Rcopv^iig.  totb^ ce>iuf»of 
'  such  entail,  will,  from  time  to  time,  be  entitled  to^ 
^  <^0;infefi^.  oodpftpcMda  ol  tb9.wbo]^  of  thi9  rtniat' 
fiteMi?  iriiich  ^iiMii.  amtn  ftovitbp  end  «f  th^^.t^^f^ 
^.ido4ik«qiiiiaKjr;«ll^  toitlMao^isa^f^ 
fi  <be  1^  ofJSqtftlflndi.  iM/p<FIQa»t;of  dilrtiUBd  i^gf^* 
^oiile%;imA  lAMiiilMU  ictef».j||?tiJl  tl>o.irliok.of ^• 
4  H  « 


« lirooeedA  therMf,  which  iMtve  «ic»n)e4{rr|qri.|«r^  ^ 
^  expiration  of  the  said  tw^ve  i»aath8,..ab4ttr  h^Vip  - 
'  bean  applied  in  the  purchase  of  JlaBda»  rac^cd|iif ' 
'  to  the  directiona  contained  in  the  said  trw8t*4iq^* 
'  sitAcfUf  after  deductisg  oat  of  BXLck  capita^i  an4^* 
'of  the  inteieft  and  proceeda  accoied  piiw  tOtth^* 
^ezpiratioo  of   sneh    twelre  ni<H;ri;ba^  of  aU  oMt8> 

*  and  expenses  attending  the  colleetian  aadf-apj^*^ 
^  cation  of  such  interest  and  proceeds  which  have  ac- 

*  crued,  and  which  shall  accrui^^  after  tbeci^qpiwtion 
^  4>f  auah  twel?«  raonths;  which  laatnientiwedxxis^ 
f .  and  e;Kpen9es  this  House  is  of  opinion  ^ught  fo  bq^ 
'  deducted  out  of  such  intecest  and  j^reoeed?  pnlgi^ 
^  And  this  House  is  therefore  of  opinioii.  tiiat  ^e* 
'  costs  of  all  parties  to  this  suit,  including  the  costs 
«  €>{,  this  appeal^  pnsamuch  bb  the  iame.  parti^m^/ 
\  cciuceni  the  question  pespecting^  tbp  rigbt^.4^3i(^ 
^  interest  and  proceeds,  ought  to  be^  paid  ^fffsu^. 
'  interest  and  proceeds  as  part  of  the  cQatsr^r^^o^ap-* 

*  plication  thereof:  And  this  Hpuse  is  {dao^/sffag^pic^i^ 
^  that,  according  to  the  directions  contained  in  the 
«  »dd.triraiHU$fiositiUnH  the  anniutieEr  ifaeiel^^giebn 
'  <ou^t  t^vbe  seeuced  by  appx«)j^iation  of-'a 'Itafllmtt. 
'.  part  of  thA  oapitai  of  the  said  funds  rautf  (ftat':tiS 
f  funds  which  shall  bo  appropriated  far^sifthLj^iiifriae' 
'*  ought,  frpm  time^to time^  a^ such  arniuitiea-iikaBue-' 

*  $pectiv<ely  cease  and  be  determjned^  be  appUed'i^rt^e* 
^  pufchaae  of  lands  as  pact-of  the  capita  of  Ihe^sAP 
Vtru^t-landa }  and.  that  «tbs  intexest^and'proceedsiof 
'  the  funds  which  shall  be  so  appropvifttedy  after  paff-* 
^m^tf  pf  sfaiA  annuities,  msf^tiviay.'nineijt^te 
«  ther^l^Pa  ought  to  be.  paidy.frc^  time  «o  liot^  abAe" 
^  ,^afiiie^ha^Laqcifue>tathe^p^lWtyA^ 

'  s^,cir  peraQnsa«abaU^W(.tiffe^i|mr^Aec^ 
'  ti^e  i|p{|eUantn|id^4fa(e  eiiMA^iEri$a«<i|d^^ 


*  '^tsppRedln  tiietmi'diase  of  lands  aa  &f()resaid  r  An^  "^ 
'  'li\i  tiierefoftf  ori>£R£D,  that  the  cause  be  remitted 

*  aMidf  t^fhe  Court  of  Session  to  review  all  of  th6 
^  tMiireral  jntierlocutors  pronounced  in  the  cause/  and  to 

'  ^tttftite  such  orders  respecting  the  sitnite,  and  lu  exe«  - 
^HMtiota  6f  thethists  aforesaid/  as  i^alt  bd  eoittristclnt 
'^^{Qi  the  opinionB  so  declared  by^tbe  Rouse»iEfnd 

*  «*i*all'hejtidt.* 

''Mines  Lawson  and  others  (appellants)  v.  Mrs  Stew* 
arfrakid  dthfers,  20th  J\ine  1827  (tide  Pae.  CoSl  14lh 
Jkn.  l8S6i,  Nd.  41)  ^  or6erei)  and  adjudgeiJ,  that' 
^*  thif'appidat'he'dlsmissed,  and  the  interlocutors  Com*' 
'^t^iaiiledf  of  beaffirmed,  with  L;i60  costs/ 

x.Jameff  Rbse  Junes  (appellant)  i).  The  Sarlof  f4fe 
and'cfthers/^SOth  June  1«27  (vide  Fbc.  CdU.  10th 
MaM^^f 8I2T>  No.  7^  'oAr>£E£0  and  ABJtTDOED,  th&t- 
'  tt^njip^)  he' dismissed/ tahd  the  interlocutor  Com-* 
•.  pUflfled  ^f  be  affirmed/ 

i  iSKe*  WHiSamr  Elliott,  Baronet,  9.  Jc^n  Wilsoii  and 
ddittW>'(b€«h<  parties  appellants)  Sd  May  l%Z&fmde 
JRfcJ  :(a>«j  9th'  Ffeb.  1826,  No.  52)  *  It  appearfiJg 
^^tbit'liid  €outt  of  Session^  hefbre  prdnounctug  their 
^•intarttocirtwof'tiie  9th  July  isds  autborisltigalid. 
Kipjniiitingi  fine  sale  -  therein  mentfoned,  had  hot  be* 
'^'fiNra^Aeln  any  evidence  that  the  fkTms,  ladds,  or  tl^. 
'i(nehiatits  thei^l^  appointed  to  be  sold  could  not  be- 
^  di^ided^  sir  tiiat  en  adequate  part  only  in^t  be 
^fM|a^''0f  «aiy«rWdeiie^that  the  sale  cif'thewhote  of 
*.8mdi  fittrmi,  laiMl,  ort^uem^nts  could  be  metre  elig^- 
^jbtipMda^aalageous  to  the  entailed  estate,  and  to^ 
S  the  nidrsiKMteive  substitute  hetrs  of  entail,  tfattu  a' 
'..aalfiuaf  apart  thereof  only;  it  is  ordeeeb  ^d  aA^ 
^  juocuuH  tfatt'tfaekB^vetti  ttitfrrlocuton  complktued' 


13180  ABtfl%A«TA  Ol^  ^«llG3Kftyn« 

^  bf  Iti  tab  UfAd  ^kfdl  liitpelll  be  itlRlllMlS'lilirS 
^  «)»lM«t4ft^'thM«lie  said  in'tei'1beuMt&  otgfirw  ^  iaC^ 
^  fi^rndd  'R^l*  the  Ymsok  above  «tdted,  flji8  HdMi  >teiM 
^tioi^thidft  it  iiecesfiarf  M  pt^ficmnte 'M^  jtilfwkit 
^  «{Hm 'arijr  Of  tile  oth^r  reacrons  ^awd  fti  tlMlteteHe^ 
^'entor  (Of  the  Tih  Ina^  (rigiM  'SM  ^AkM)  ttMST; 
^  ^(lh<l*Iiig  to  Ch«  former  lnterlo(!1lt»^  «li«fei»^peahffM 
^  to:  And  it  is  further  ordehed,  thaH  ^'  MMb^M- 
^  ginal  and  cross  appeals  be  dismissed/ 

'Bfoek  #.  Cabhell  and  dthens  (appeltexite!)  MtkiKajr 
lAi»  Mik  Fkc.  CM.  £9th  Ncrr.  189$,  3^<^  H)  ^  ckR^ 
^-DfiUEO  tod  ADJUDOEl>»  that  the  iMttge-  leitaililfed 
^  back  to  the'Court  of  Session  to  ve^i^^^naM^ril^ 
*  interlocutors  complained  of:  And  H  is  ftiriher  OBi 
^tbkEBD/tb^t  the  Court  to  whieh  tills  roritM  itrnrikSe 
^<^  require  the  opinion  of  the  Judges  of  the-  odeeif 
^^^DiViefon  lEtnd  of  the  Lords  OndinHry,  *ot>  the  m«tArs 
^HEiiid  queitioii^  of  law  jn  this  case«ta«Bd  in  wrifftig, 
^  ^  And  after  so  reviewing  the  interlocotofs  ^^Un-* 
^  plained  of,  the  said  Court  are  to  do  and  deeeni  in 
^UWs'ttause  as  may  be  just.'  /-•»%'• 

*  ItilM  Seotland  t?.  The  Incorporation  df  nestamtof 
Otes^ow  (both  paHies  appellants)  4th  Jum'  -iS&S 
(fXde  Pdc.  CiU.  81dt  January  IBSC,  Nt)/4'fl)  S^^R- 
^*  BElti^D  and  'AiafJlTDtif^D,  that  the  original  md  brass 
^<^tfp)»eals  may  he^  disfatissed,  and  the  sev^i^'  liitarioP- 
»*<ftrtbttB'eomJ)lalnea  of-be  aftrtttfe*/  -    '••  ' 

'  MHltfoM  'M^Ortgot  to.  Mw  -Mtafy  Bhrfk  *M<IAtfB, 
(ajVpelftlnt)  30th  ^unfe'18fe»  fttde  i?fec.  Gfltt'  itdrfiiJ, 
i*tn»«»  !««&,'  N'd.  12)  '"trjiiorf'dufef  «<JiWidei^t|*B'  <»f 
^  «R*tUe  ^rd<!e^iig^  {tt  tUiff  MCiotr  df  Si^tianttor  ttf 
^IMriitigid;  '«t  ihe  Instance  6f  M^hioiiri  iSPOA%dkr 


V^onb  fift.fbrlli  are,  ^^  That  ah  irreg^lar^iarijisge^m^ 
^.i?cAe|gKr«|^  b6tire»  the  aaid  Malci^  MBffeg^^^vnd 
*t  tlm^ftid  Maiy.Bteck  M'NeiU  hy  Dwtw  M^wll  rife' 
?.  JIg|jirto«rii,  ^  iSfmBg  181^,  which  wABeoBQi^imaaMHl^ 
^hj^th^ir  spenlilfsg  ^se^eral  nights  together  in  the  ««Ka6' 
^*adt-  and  ^-thaMhey  eooaidered it prepei^oAtbdir re^' 
'^ixjin  to  Edinbturgh^  in  the  mon^i  <^  May  ISlS,  tha^ao 
*•  time  should  be  lost  in  celebrating  ixi  Jmk  ecitedia^ 
*•  that  marriage  which  had  been  irreguTarly<!eleb*ated 
^  dfit#«efi  thenf ;  and,  accbrdlngly,  they  were;  in  the 
^^TOdnth^oT'May"  Ifrl-^;  tegnltoly  mart-iefd  by  the' 
f 'Re^rerend  Joseph  KDber%son»  minister  of  the  <faape) 
^ffti  Leillr'ifyod^  Bdiaburgh"-  And,  upon  c^amisfti^ 

*  jiliott  df  mliaC  h4s  "httn  established  by  evidence^in'ihe' 
V  JGmrts  behmr,  with  reference  to  the  facts  allied  in 
^:idte^  said  mimnidns,  this  House  is  of  opi!»ion^  tliat 
f-iJiere^isno  proof  whatever  of  any  marriage  4)e(weieft 
^^thno' parties  having  at  any  iinie  taken  plafie^t 
^'HolytowB,  ttt*.  of  nny  regular  marriage  it|  fitcie 
^r^eade$w  having  been  celebrated  between  ^thean  :nt 

*  Edinbnrgh  in  the  month  of  May  ?816}-  and»  Hr^ 
**1iher;  this  House  taking  into  consideration  all*  Hie 
iHrMtsfariff  ftircuBlstances^  proy^dr  in  relatnw  t9*>tlie 
^'jitobducfc^of  the  parties,  both  before  aad  aSter  nttt^ 
*ra9d  ctf*  May  Wl^,  is  of  opinion  Aat  ther^  isr  n6t 
:^  <evtdeiiee'6uffident  to  judtify-tfae  conclusion  Uii^^e' 
"^taid  Mary  Blade  'M'NeiU,  and  th«  said  M^colk^ 

*  Macgregor  did,  oil  the  tISd  day  of  May  1816,  ;or  at* 

*  any  other  time,  voluntarily  and  deliberately  express' 
f!*ffi»(f  real  mutual  iconsMt  immediatdy  Usf  ^ondract 
^♦^inaitiage;  >wlnbh,  by  th«  law  of  Scothmd^  »  aeeei- 
:^  aarjr  td  give,  validity  to  sutfa-nn  i]MgidariBairia|e' 
>  as  13  aUdg^^  to  have  tok^n  place :  It  is  thf  n&re 
^oBfJtfJEEB  bad  •AD'JVBaED,  that tho'several'jfiflerio- 
fr-^oatctfa  ^eootjiteiQed  of  be  reversed ;  .and-^at-^lhe  fofw 


^HBTehyfemiiSteA  to^he^Court  of  45#m)m»  ^i^OkkM-' 
^  8tnicU<m8  to  give  direcrtoiiy'4o  Ab^OamniilpMwy ' 
^  Court  to  dinmisd  the  declaratc^  of  marriage  raised 
'at  tb^ikiMaiiee^'th«  «fidd  Maleete  Mmg^mgOfjlky 

*  MmraiMDfi  ef  4ate  JSMh-Morcb  1818y  and  tOi«B$o&KteI 
^  tbe  defender^  the  said  Mary  Biatk  WtUmsttM^mH ' 
^  file  eenGla8i«fB9  thereof:  AsiA  1M$  Hoase  hanfl|[;:4D ' 
'  ordered  and  adjudged,  doih  not  tbiak  it^ntceuaiy^^o  * 
^  determine  apon  wh^t  has  been  submitted  to  its  conai-* 
*'  Asratioti,  vis,  whether 4hese(M)Mil  ifit«lj(»ett»i|34iki^. 
^  la4)efo9e  menticMEied  o^uld  liave>bMB>dMAed:dbfyti 
^  ]m)nou]ioed  in  proceedings  to vwUctKltobWt^Jot^ 
^  and  the  children  of  the^efim^kp  U$tyBifuBkWill^' 

*  were  not  partieSf*      '      •  -    ■'/'•—  -.io;u:^..-Tji  * 

Mills  and  ^tibers'v.^The  AlMba  IftsuratlMlCltti^Miy . 
of  Loadpfiy  aatd  Thomas  4IamJSi«oti,<lli<di^>^Ag^g8PQi|ii 
Okagow  (appellaats)  fum  J^paa  19S8  /rnVfe  mtei  €bll. 
11th  Ji)lr  lS»r,  No.ai7,  and  9$dJm*^sm,lio.Jt9) 
^  It  ig  deelai^  that,  althoagb  tj»  HaiaeLiiPof  «fikiiop. 
^  that  the  insuraaoe-apoa  whidi  the  reppondeatUMght . 
<  to  reeoTer  damages  4a  aspeeies^of  isisaranta  ti»«dkjah^ 
1  tfae;8t|4)Ma  •€  Qeo^  J^  ei^  ISy  doesraotapply^TM, 
^  inasmueh  as  this  House  is  further  of  opiiiktt^Hat 
^  this  statute,  w  to  (hat  part  of  it  %o  which  the  inter- 
MMutobr  of  tfa^Gwrt  of  Session  of -Oieiftailiijmdiiiy 
^  lefi^mdofBpoltBxtead  to;3Mtland»  tiia  43al4^a|q(l^ 
^^  upQn  the  facts  ef 'tiivft  cMe  •ougtit  to  he  dtsmisBadi  and 
^  ftie -JBtad Qfidtora  $ffi|»ed  i  it  is/thercfiire  oadeiie]^ 
SaadiAMaDfiM^:tfaat;thaappaaI.be.t^^ 
^arillb'4|letfbOR^a  de<daral^  'i&terIo«|rtAra 

?.">iapijiiainj^T»£ ba tafltoned/  .  i .« *  i.;^^   c.:;. ;  u-.j^   . 

J.)ipUa|ii  lifBteit.aaA  Hu^;.GoSMi|.i4a{ipeilimti)i;p, 


dill  Jimw  iaf6j'JiPvia6)k  1<9»:«HIP»  «ldb««8i9<)lfDi ' 

tit":.,\  ■»%•::'•(,.  <v   ,..;  -•...■  -.-..,  -i-^  •  A\t  h  0*  iz:nO  * 

'  ;<»>ftgliy,n»WiijAwygCgiH;.tlwt.xtMt  afiKP^  ^^^'^ 

♦  <Alyi»lbcIfili)ajeMts/  •  j        ;...:•,....     b  ; •.  i.  .tiN^g  ' 

'  terlocutors  complained  of  be  affin^fl^n  a  ic  it  a-r^-i?  ** 

C^iqife:  J^Uflbk*. ,  'Eta*  M^  'OHmTf^  '  'QiKDfiK6Rr>  JS^. 

<iaQaMton..^evfw;io«Q^l«iiwd  at  ^t&tm^t.AtOiiitU 
^#ftisdmjC»K0«Aia»r4Qd  4J»^^  tlmti;  tbirinttr^ 
^JMot«B  of  )tJb6  J«ord%af  .%«swii  «f  ttw:  FhtsO  )Bt«i-» 

'jiDMremki'.-'  1  •-••'•'■  .'.  f<-  '  •  :  /.'  •-;:;  ;'.;iifi:r.-.;fi  * 
-•;  )ii'rt  5>  '.>  '.  ■  .'•  ^^  •-  ':  '■•":•"  •  "»  •  •'■  '  •'.'•■>  n  .'fl  ■' 
?  i^haBAi»BelferiaKM,i««»lrixaMrii  general  lUspiMriBtf 

4£j)iful«*e  Johti  VauJ^asv^  (bDdL^)tetiea>«jpp«liiliitsy 

\  !ia(l,:jyul>iitiMdc.ilH»4i|Hpft  -bwiogv-^oauflML^lJUsaDf 
1.  J.ii!^ol88fl«  dedandilibQ\.tii|ff . «£  ihaNtlite ^^^idtet; 

*  John  Vans  Agnew»to  haveidBtuid»kv«itiMli|MK>ffe^ 

*  stored  to  him,  the  possession  of  the  respondents  iil 

*  .i^mwKOgfK^^jiptai  .ctHd^ca^t  ihrtdeotiiid  mUttiiffUd 

*  p<»scMSta iifteir  CbiMf dt^r^.tdHI  Aetsai^iJoiiirVsiUs 


^  as  if  i^  had  theft  firdt  succeeded  %b  Ihe^HR^  tttltf^ 

*  Vke  entflil  under  wUeh  he  daimei;  unaMdlM^^y 
'  floy  wl  Abn&tb  i^  pft^iee ;  aiid  ih^lh^BOIfpk 
'are  of  opiditm;  AaVthe  repfestata^^  ^' ti^'^id 
«-  Jf)hn  V^ns  Agnew  is  entitkd  to  tieteeive  ih^'  iHlts 
'•  wliicb  feU^dhie  at  Martlnraas  IMS,  betegiMSr'^e 
/  judgment  of  this  House :   It  is  tiberefore  orderep 

*  and  ADJui>efiD  that  the  itai(^l6l9Me^  'WihjpM^ed 
^  of  mtiie  taigiiiM  ttpperil,  Soikr^AB  tK<i^%^^4t(e 
«*>elailiiiof  thb  appellant  as  <ibe  lt^piTsehthti\^  odF^^Silb 
^iBid  Jidhti  JiAn  Vans  Agne^  to  4he  <i<^«i^dti^ffiWiA 
^  ihe  occupiers  of  the  lands  in  que8tie!tt'tf«ieir^d<¥e- 
^  spondents,  which  became  due  at  Martinmas  1823, 
'  subsequent  to  the  judgment  of  this  House  el  Ite^  Mst 
«  of  July  ISie,  be  i>ev«i«d»i  And  h  i#  2£M^lleel»«A 
f  «ba«*fk«  a^latfk  is  dfitiflM  id  «the  )!en<s  Slirfalib'^ 
^  idAmadueiatMitartklltesl«Mrfrbfti  th^ideY<it%  trift^ 
v«f  Hm  kulAd'ift^lMstiMi,  wiAtffit  pfiiJtM{ee^1(y*tejr 
'  qucBticm -whether^  if  therespotia£nte,^^]^«riifiRinf, 

<  .were  in  the  persotial  occupation -of  any  part  of  the 
<ikinds*iB  ques«ion>  a»i4iad  80#n  titb^  (MUimiHbey 
«  Were*Mtitled  to&^%enHk^fsueher<^^^iAesp^^ 

'  fore  Martinmas  1822,  altbough  8ubsequen«f6^«MAit 
'  of  July  preceding :  And  it  is  furthei^  ORDfiifiiii/ttat 
«  the^^cifeae  be  r^ihitt^  ttMfe^«>  «Mej  OMiift'^M^oh 
^^te  give  tlir€tetfoti6  aocArtittgif  :>  Ari^'li  i^fiiMi^ 
^  o&BbltfeD,  that  the^  (msbbp]^bedlMiitM^'liiA 

<  the  aatedoeutof  oP  the -Lords  oP'«esMbn  tff^<h««^ 

*  €«d  IKVIsidn,  M  flif  as  ebiB|Aabed'i^'iil'4iie%bfd 
^tttiSB^ecpspeBi,  be  a&mtodt  Afid  ItHrVIMber  Mtj$la[£b 
f  :«M«ih0  appeiiii^tB  'jfi^  Ihe  ^s&fdei'oili'ift^^  H^lmjr 

^  «bitaihjre0piet>bfthe^ia^Ht^^^^       v!^iia  * 


iM.wiir  ifdhm  Xkoih  #f<llM  'q)p«ll9a««y  -Sfitb  Ivff 
Mrits  (^fidB  Fm-  (M.  12th  Mttf  m^  NaK  Sfi) 
^•osJMOiiO  anfl.  ad0171>«£d  tl^t  |}iq,  <«i^M>al  «pd 
%epow  a|>peali  <h»  fU««tMi0A*  and  tlie  4pt6rl9oi^ton 

^  «»tli«i  tbsai^mKg.af  ))eth.'pai^ia».  in  l^nf^-pufBeM 

*  i^ptlid  •out  «f  Hm  tr«8t>  linds  in  diaiwte.' 

■Six  fiy^  9C«Bl»4i>n^^Baat>  !>»  Cteor^e  Mimra  and 
44Ma8»  Mtb  July  im&  (wkie^Fktc,  Ceil.  Uftb  Fek 
4biM«  Vck'  09)  ''-fOiitD&ftED  and  aoj^dqed  that  the 
r.af^ieal.ha  dJemteed)  anctthfe  ImtaDoeidor  eoDnj^aiiied 
<.-«£^-aAinn«dL'- 

.<a|q^«UaMii)  «;  6ir  Alexander  MUir  M^^ensle  and 
dtii««««Btk  JPdljriaiS  (itide  Fete,  C4IL  Uik  Maf 

'  'ih»ft^Mal  be  dismined,  trnd-^  Intedhxralem  com* 
f-plililMd^eirhe  flficiBed.' 

^QWton'a  Eveeutara  t^  fijpairf  aqd,  otifan  (Mb 
HHtto  qipaUanta)  88d  May  18Sft  r<^  i^oe.  ColL 
m^  yTnae  1888^  :Ne»  136)  <  oiinlwst)  «M  Ai>. 
'.:KiT]MSQi  <ABt..tbB  aaidfintarloontor  .of'tbeComt 

*  •£  JSewion  of  >  the  Seoood.  DNaioa  of  Om  401  ^df 

'..ilBliih  18iCI^*jn*«»  Ac  a«.it  aitemidAe.^pceviana 

/..iioiMoMttoaiialiK  caiuiikfad  femltted  to  the  fo» 

.'«ataa«aB^-flpKl  alba  iih*.  Modi  JWarkm^oia  «f  ^t8th 

<i,«f  KomialMe  ia88»  tfie  a«ih  of  Jmm  18Mr  tlw 
<  14ih«|0(qMii*.lBMk  tiiftl;SMh.4£  Miqr*  ^ava  «he 
*•  lMll9&OMMha^l8A6>  )C«nplai|i«l:a£  in  .'ih»;«)id 
•  *  :iMdgiiadrffBilly  jbe  gjTOiad ;  JUnliti8.fiu(lMr.«iu' 
^  iwAEDtad^iSBousAsSk  tiMtttlw  aaid^vQia  afiatf 
*:|pa  dif*iliied  thii  ;Houn ;  and  tUit  the.  istiliam. 


9t)  <  Oftoxiiei^  that  th^  mm  be  i(Mskltl^I|^^,|^ 
VCIoiut.<»f  SesBien  to  review  |(Mii»«Uf  ibe  .kift^jifi^ 

*  t^ncomjdaiaed  of  $  asd  it  to  far^tiar  .ftiff^y^);^  ja^jft* 

*  the  Court  to  which  thia.renut  is  jd^  d^'j^gi^* 
'  the  opinion,  in  writing,  ci  the  other  Jvui^^  tjj^* 

*  Guvat  of  Sesfdon  <»the  wft<dd  mMteMud  qoMtioiB 
V  «Jkw  ^i^kfa  mi^.  ayitete  thi»>cattM^JHli^  Tnjgfn 

*  ^  to  gire  iuid  conoBuiioaie  the  ttmbi  ^4  afNc? 
•'  ,99-  reviewifig  tk»  iftterlocnlOT  fiunplai^  <i|[4||ffiiiig 

*  Court  do  and  decern .  in  the  said  nfU^p  *»  ipagr  ]^ 

'•>»*•'       ...  ..-•.••-^n.t  • 

_^  .  .     ■  ^.;;-.nfRB  » 

C<arl  of  Stair  (appelhint)  v.  Earl  of  Stair'a  Tiraf^?^ . 

d«th  May  1SS6  (vide  FacCoR.  Slst  FeW^  y^, » 

No.  64).  The  judgment  of  Ho«ae.  of  l4(wd»,J^.  ^9f^^  • 

ed t^Fad.  C<^  vol.  i.  iBvo.  . .•  \     o.l j  » 

Lieutenant-Colonel  W.  E.  CampbelltN  La^f  }i4^fin){f< » 
Craufurd  (appellant)  36th  May  18fl6  Cvide^FtHljp^ » 
85th  February  1834,  No.  114)  <  o&dskcs^^  W>^  « 
^  JUDQEO,  that  the  interlocutor  com^ajned  of  m^» 

*  vetstdy  and  that  the  defender  be  aesoilzied.*    :   t'  » 

Mr9  Macniken  Torrance  and  htabaadir.  Ap^^^ia 
Craufuird  (appellant)  26th  May  1826  (viiU  Fac^[j^^ 
IstDec.  1820,  No';  55)  *  <aDBa£S  aftd  ADjrvo^^tj^ 

*  that  the  interlocutor  complained  of  be  reretBMd/jB^c^^" 

*  aa  to  the  sum  of  L.280.  58.  8d.  being  three-feiu^iiii 
«  pf  the  sum  of  1*154.  2b.  7d.  ezpe^ed  in  bnildiiii;  ^ 
«  garden-house  at  Grange  Houa^  $nd  of  the  mm»^ 

*  L.49.  6s.  lid.  Lw40. 12a.  5d.  sod  hJS»»  18^  U(C 

*  expended  oni  the  said  entafied  ssttate  for  dnu^ls^ 
■  iind  planting;  as  to  which  it  k  iul^st  owDnl|;i.rr 

*  4^  APJtrDQZD,  that  the  s^  interkcttion  y  myjoiV 

*  ad :  And  it.  is  further  oi^ek^  an4  4J>£PX^^ 


W^f^t  Wotrs*  or  thVbs: 


tm 


^fhereBjr  nWardferf  ag^nst  ^^  appeUant  be  revi^rsed  f 
••ftntfltfB  ftrrther  ORBBEfiD,  that  the  cause  Sere- 
•"rnitted  back  to  the  Court  of  Session,  to' proceed. 
''^Atrtfaer  therein  as  is  consistent  with  this  judgfnenty 
•'aiidfejust.^     ' 


*<  Jdlm  Tod  and  otibersi  (appellants  in  original  ap-* 

pbBi}p.  Jamea  James  Tod,    Simeon, '  and  otliers^ 

aa  Sfercfi   1M7  {vide  Foe.   CoU.  9A  June  IMMH 

Iifoi  Ml)  ^  <MMM,iKt>  and  ai>jx706£D,  that  the  in* 

terloeutolr  cdmplaiiied  of  in  the  original  iippeat*  ba 

alBrmed^  except  in  so  far  as  it  omits  to  gire  costs  I 

«!lhtl^  h'  is  declared  that  the  i^spoiidents  ought  to 

*Uave  &ad'  the  costs  of  proceeding  in  the  Court  of 

"Session  according  tor  th6  true  intent  and  meaning  of 

the  statutes  relative  to  proceedings  in  such  cases  t 

And  it  is  farther  ordered,  that  the  cause  be  remit- 

*^dlbad£  to-the  Cdtirt  of  Sesisidn  to  do  therein  as  shall 

'h&  just  tod  consistent  with  this  declaration :  And 

^  is  ikrther  ORDERED  and  adjudged,  that  the  said 

iijterlocutot',  so  far  as  complained  of  in  the  cross  ap^ 

peal^  be  rererted/ 


^Alexander  Hepburn  MurnQr  Beldhes  v.  The  Rever** 
and  'l^crbert  Moore  (appellant)  21  May  1827  {vide  Fac 
G^l^fth  December  1825,  No;  S5) '  ordered  and  ad^ 
'  iftrDCTED,  that  the  interlocutors  complained  of  be  re>- 
^  Versed:  And  it  is  further  ordered, that  the  interlocu- 

*  fop  of  the  Lord  Ordinary  dated  th^  13th  May  1823  bd 
.'  iiffimied  r  And  it  id  further  ordered,  thatrthe  causd 
/  be  remitted  baclc  to  the  Court  of  Session  to  £bt  the 
'  iiind  for  the  appellant's  entry  to  the  glebe  designa^ 

*  led*by  the  Presbytery  :  And  it  is  declared,  that  the 

*  a{)pellnnt  is  entitled  to  a  pecuniary  compensation  ^fbir 
'  ^  Itfant  of  a  glebe :  And  it  is  Airtber  oBDm£]3^; 

4M 


,'    '  '.f    .     "  •■  ■   •  ••     .-.    r<.:.    to    r.c.Uiii  *• 

Gavin  Stmtliers  «.  John  Lang  {ajpp^m^'  98tb 
Ma}^  1887  (iiw&  i^.  GtfiL  «d  B\ebnia^  1I8M.  Na^48) 
Ai  oRiraEiUEDi  aniel  : AOJiiB«saH<  tiJiail  Ari«  apfsal  M4Sa^ 
*■  n*M»d«  Md  As'iiklcitocutais  enrtiftoHirtltfiagBiiibJb 
^>  i»Mi  £liA)  ooMs.*     ■    .  •   •..;  ..iivibeal  »" 

*  ■'  '  *  ••  .  .     .       .  -.  ■  ;  ';tJoiia;'3  ' 

■  1%0-llfa^i8tratn«f  BdinbiArgli  «,.I)i  Baigbtoia 
CMH^itf,  and  odwra  (appeUantt^^lifltiijJiuM  0^87, 
ftiikVue.  Ceik  8d  Mareh  l8l6pNa/rfi)>''QBiiEBteA 
>■  ^di  AX>jin)G(Bi>,  tbat  IAk  appeal  kedianimd^x^A 
<  thu  UiUA'efmtof   oompbdiwd  x)f  lye  afixiMditiaiiitll 

*'   '•'  '"     ■    •        •■       ■  ■.•.."    .V.  •;..'  .^  -(ui-ss   *• 

^-  The  ttevetend  Dlr  Aold  (appellant^  *:•  Ifi^irianitcll 
ef  Ayt;  aitd  otkera,  ¥36h  June  ISST  f«eb  Jbi^f<2»A 
9681  3ta^  lAMT,  Now  S1S>  *  o^miiceo  aai^AJUBsf- 
^  OfiD,-'ttrae  th«  interieeutoracottiplliiBediofUiatnvpr^ 

*  ed :  And  it  la  further  ordered,  ■  ♦hat^tberriaialte 

*  remitted  back  to  the  Second  Divided  of  tin  Gtaft 

*  df'  See^OTH  Kritih  an  instroietiDn'that  ifc  iHfiE^by 
'-  the  juiE^ttit  ^  of  ^  IfMM  of  Londa  m>tIi^jDiui> 
*^  ftiitfline  case,  thatthe<  ralsister  of:  a<tt>^itui^llr 
''*  ha^Hng  a  landward  diatrioi  aHnexed,  ia^^iawieitit' 
-^Ud-tohaveamttM^aeaigaadtvUinu'  .  ziiiij.)  * 
'-'  '•  •  )  '  ;*        '.    .  'n'la  * 

Jbhn'Wilfiam  Henrjr  Barl  o^iStafr,  ^qqpt&nt^  ^. 
«ir-JoUi  Da}i*3%iple  m^iilton  MM^-aad>JMlUrt, 
'ttiislees  ef  tlie  lat^  l<&mi  Bm4' «f '^^laic^  Ifliknliuite 

'^^Lo^ch'^i^  of  opinion HMt^aecdMlbif  fai^ha'tni^ 
<^  toifi(i>tid3on  <>f'tfa«  t^U8t>di^MMititftt  ii^teitiQQ^tlte 

*  aame  ought  to  be  ecoidftdted  as  containing  a  gift  of 


'  (;h««9i<i  ¥29^1)  and  ^80  ^1  BiA  «l^i9 dslito :«9d* 
'  WWB  of  fii<N%eys;  lieritabl^  aad  InQV^abl^,,  owl^jT 
.^.fk>  l^bi^  io  £|ig)aiid  or  in  ScoU4n4»  .W:  ^Iww^^re,- 
f(  tents  .#f  landy.  goods,  geai:'^  w^  itfo^eable^  e^RMta 
-VilrlM|UinB%  piMfOklf  p«(Rtaufaig  d^.  bebiogiiig.  to 
libuiib^w  AfaNldidiiUL  pertem  mA  iielot^)«0(*  Mtei  at 
'  la^n  death,  (excepting  the  furnituro  ifi  UsltQlIM  of* 
'  Culhom)  together  with  the  interest  and  proceeds  of 
ftimicfa..8Btr^nAfimdfl;after  niea(loned»  %o^tl»»0ppeneint; 
v\M^  tetheiSsrerfiL personal  who  im^  beaomo.eQtJtled 
tin  ayBesdi0ii  .to  the  lands  of  Chil^uheradm  9»Ai  otlim:s/ 
^iiijr. wiue^  6f  the  di^Qsitioftand  taihsie  of  itho^mid 
"^Jtandls'af'  Cu)4aher»a  M^^ktheA  MMVdw^  tfiib^ 

*  several  rights  and  interests  of  the  ^p^UMrti  9nd' 
'  such  several  persons  sijccessively,  in  the  said  lands  o^ 
^  C!iiiQVihei(soiR  <aiid  o^ers^  hy  virtuf^ols^cb  fnitail/ 
^•sttgect  nevertheless  ta  tbe  caat^  and  e2q[wnsea.(»f  ^ 
\  soLscntioD  <tf  the  trnsta  of  tiie  traetnliaiwintieii  «r 
f  4iMstk(n»  eacept  the  partkniliar  epsts.audfe^Fpen^^ 
^i  aftcrueittlaiiedj  and  ^1^  sul^^t  tq  tb#  lunjmeot  o^ 
'^;tkd  asMral  legacies  And  a^nnltie^iin  the. said  ibnuat^ 
^  .dbposition  ttetitioQed :  And.  thifl  HoMse  ib«r^(»« 
t  is  o£  (Opinion^  ibat  the  i9|>pellant  ^iraa.aad  n,  ^n^fyddi/ 
fi^fsd  tlist  the  several  persons  wha  eliaU.  fr^w^  tiinc^  to^ 
>  lama/snqvesd  .him  in  the  ^Wltail  of  the  daid  lai^,  of 

*  Colqtiherson  gnd  ^ersy  oceoffiUqg.  to  the  cmxiwt^ 

*  audi  entail,  will,  from  time  to  time,  be  entitled  to* 
%  <^eJnlf^Q0t.  ftidpRpeeeda  e#  tb«.wh<;^  of  th^  ftnaat^ 
f.iteA3:«bicb)iait0!ami«}  |to«r tb^  end  «ftJ^..t^4v^ 
^vidoitthi mnifljBsr  •Uoiifid*  wogodliig  t^thff  wHisa^ff' 
A  |he  l<o«s  of  3Q(|tl«ndx  iMi^«mnitx)f  dit»t0.^  l^gf^- 
f^^fc^iwA  vUMiislMU  «i!lse.niitJJl  tl>e  w4iolf.0f  ^• 
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F«b»l«sa,>totlM  day  of  nefXt,* 
iNHKl  te  iurr*  been  preserved  In  fbfee  hy 
ft  weoHii  prorontioa  <m  0lh  Feb.  ISSi. 
Ko.  121.  BMitf  XhrniMfvei  M^Iniur* 
mr,  la  iir^y  ISW^  p.  854. 

AftmstTicsirv.-^  wsnant  havtog  been  ob. 
taiiiedy  under  a  sequestvation,  to  sell  part 
fif  atettafit*8  efieeUfor  payment  of  the 
rait  then  due,  and  he  having  authorised 
the  auctioneer  to  aeil  the  whole  of  Hia 
«ffeett  for  payment  also  of  the  current 
tent,  and  all  other  debts  due  to  the  land- 
loid,  and  to  take  bills  in  his  (the  auc- 
tioneer^a)  name  for  the  price,  accoitnting 
bo  the  tenant  for  the  surplus,  the  re- 
sidue was  efiectually  attached  by  an  ar- 
sestmetot  tised  in  the  hands  of  the  auc- 
tioneer during  the  currency  of  the  bills. 
Ko.  14.  MCrU  and  sCAer#,  o.  LMUtn^ 
S7  K9t,  1828,  p.  69, 
See  JwritJUeliof^  No.  34,  p.  9811. 
The  annuities  payable  to  the  widovs 
ef  paroehial  schoolmasters  out  of  the  fund 
Mdabltshed  for  their  relief  by  47  Geo. 
III.  c  84,  are  liable  to  be  arrested.  No. 
68.  Jrvins  and  Shepherd  v»  M'^Lartny 
84  Jan.  1829,  p  403. 
.  All  avfeatment  was  used,  JnriedletUnu 
^miamim  cmuoj  and  was  loosed  upon  a 
bend  of  caution  being  granted  by  the 
agent  of  the  foreign  debtor,  to  make  the 
Ainds  forthcoming  (  a  few  davs  atler- 
wmrds  a  new  arrestment  was  laid  on  upon 
the  de))endence  of  the  action  which  bad 
beenTiuaed  in  the  meantime — ^this  was 
'  formally  loosed — the  creditor  ob- 
1  decree  against  his  foreign  debtor, 
and  afterwards  pursued  the  cautioner 
iipeii  faia  bond  to  make  the  funds  forth. 
eoraing ;  alter  many  years  litigation,  the 
•ijutioner  -mised  the  objection  that  the 
bted  being  only  granted  for  the  purpose 
«f  loosing  an  arrestment,  JurUdictiottit 
/undamda  causa,  could  only  impose  an  ub- 
ligAtkm  dejudMo  eUH,  and  that  no  ac- 
tloift>  of  ii>rthcoming  could  be  brought 
npoQ  it.  The  Court,  in  respect  of  the 
^^umstances,  and  particularly  of  the 
long  delay  which  had  taken  place  before 
ike  olijeetieB  was  taken,  sustained  the 
•etien*  No  lOl*  Anderson,  Child,  and 
a^A#r«i  9.  PoU  and  M^MxUm^  28  Feb. 
1829,  p.  841. 
%t^  JmriedkHon,  No.  188,  p.  1207- 

Aivi««A'ri«iri  see  Taek^  No.  81,  p.  647« 
No/94,  p.  809. 


BAnmvpv— I.  It  is  competent  under  the 
Ui3m^nt  ft  137i  for  a  creditor  to  ap- 
pear and  oppose  a  petition  for  sequestra. 


iMiv  'IT.  me  (A^iftm  ¥BA  «  ( 
er f9b»  t^e debtor  nmyfta-retd  «ffl»^1 
eeuiufty  in  rriie^  Is  sotteicstt.to  entl^ 
him  to  appear  as  a  cttditer^  lll«  Under 
the  SUt.  7  Geo.  IV.  e.  87,  ft  It  conl]^ 
tent  for  thoee  who  have  been  appolnpsd 
cashiers  of  a  bank  for  the  purpose  .of 
winding  up  the  concerns  of  tbe  compai^, 
to  sue  and  be  sued  in  their  pffidal  chtr. 
acter.  IV.  A  sentence  of  l^tttioii  \ty 
the  Cfourt  of  Jiisticiiiry  is  sufficient  nnssa 
>&e«tftyidenceofadebtorl>e&ig'Anui  of 
the  kingdom,  to  constitute  puolic  biidU 
ruptcy.  No.  12.  Cheyne  ondM^idt^rsg 
'  «.  Vofter,  28  Nov.  ltm,p.  06. 

I.  An  extrijudidal  offer  of  o^mpod- 
tlon  having  been  made  by  bankrupt^  '6n 
condition  of  afi  the  crediteJa'agn^iair 
thereto  within  a  limited  period-^ouna 
that  creditors  who  bad  agreed  to  ,the 
composition  were  not  bound  thereby,  Imt 
were  entitled  to  enter  Into  arrasgcmefite 
with  the  bankrupts  for  payment  of  tbeir 
Htli  debts,  it  having  beoi  proved  thiit 
sAne  of  the  creditors  had  made  separaJte 
settlements  with  the  bankrupts.  *^*lt. 
Creditors  in  a  bond,  being  also  the  ^^tdi- 
nary  bankers  of  the  debtor,  aid  as  such* 
discounting  his  bills,  and  placing  the 
.  amount  to  the  credit  of  his  ca^Ji  a<xouo|» 
having,  upon  an  order  from  the  debtor* 
presented  by  one  of  the  cautioners  In  6^ 
bond,  applied  part  of  the  cash  account  in 
extinction  of  an  instalment  of  the  bond 
several  months  before  it  became  4ue, 
snd  the  debtor  having  within  t  few  days 
after  become  bankrupt— found  that  such 
payment  was  not  in  the  usual  course  of 
business,  and  therefore  reducible  uMer 
the  act  1098.  No.  19.  SUncow^s  TiMt» 
tee  V.  Allan  andCo^Z  Dec,  1828,  p.  12€l 

A  bill  payable  at  sight,  remitted  by  a 
merchant  on  the  eve  of  Wnk ruptcy  to  a 
lanker,  with  whom  he  £ad  s^  current  ac- 
count, and  directect  to  be  appropriajted  to 
a  special  purpose,  having  been  applied^ 
the  banker,  not  to  the  purpose  mrecmi 
but  to  the  liquidation  ofhisgenendlMU 
lance — held,  in  a  4.ue&tion  between^  |ha 
bankSr  and  the  trustee  on  the  aei^ueatnu 
ted  estate  of  the  banlnipt,  to  Be  a  pay. 
ment  of  cash  not  reducible  under  the  lurt 
1898.  No.  20.  Cowan  «.  Diron  wi 
oihers,  3  Dec.  1828,  p.  13?.   " 

An  extraiudicial  offer  to  nay  a  c(W 
position  by  bills  to  be  guarlinteed  in  part 
to  the  creditors*  satisfaction,  in  conadera;. 
tlon  of  receiving  a  disdiarge  in  fUU,  bnvn 
ing  been  accepted,  and  a  discbarge  i^« 
rating  this  agreemeht^  and  the  dellv^i/ 
of  the  bills,  in'  im|$lement  of"  the  &b* 
ton'  part  of  it,  having  been  gnotedia 


^:  ioc  imJ  (smUoaer  having  ucMi*  w  t^e 


Mtf 


liij  of  a  eve^tor  ai  tAth«TiAllt  ofm'ie- 


7  pajuiff  ( liie  .«ompoaUrQD*-&U]jid  tkatt  a      i/ip<0  6yi4eAM  oC  suck  isphi^-  4- ▲•«!»- 
ycreditoip  ffho  had  svWribed  •  Ui^  cUs-       diU^if^vingtawoni'jtoadattiauit  lo<iitoi 
^  (Oiiaxigss  was  niot  eatilldtl  to.  be  xaaload  in 
•J  Uie  sequeatratiof)  for  hu  piji^^istfil  4e^  but 
''.pit  the  cOB)positiu9  only.  Nip*  36,   Cuift- 
~  ;5^rfo9ii  9.  Gtaham  and  Smeku^r^  0  Z2«o. 


;     TJnaer  ihe  15th  section  of  stat  64 

•  t}90.  III^  ^.  I37f  sequestration  awarded 
'  A^nst  a  bankrupt  as  a  broker,  in  respect 
'of  his  holdibg  shared  in  a  coutpany  called 
^tbe  North  Btitish  Loan  and  Commis- 

jiIqP  Company*     No*  39.     J,  B.  Fra»er 

otmT  olhers^  20  Dec- 1828,  p.  259. 

.^     A  creditor  who  is  bound  to  relieve  his 

/debtor  of  a  jiarticulAr  debt  upon  which 

]  diligence  bos  been  done  by  another  ere- 

•  ,(Utor»  ia  bsirred^  p^rsondti  excepi'mne^  from 
*^  Ifoifntling  upon  that  diligence  as  evidisnce 
.  of  l)aukvuptcy,  in  order  to  sue  out  a  se- 
^qu^tration  against  the  bankrupt  No* 
'  ill    Corm/H;Ar  o.  Lawrie^  20  Dec  18*28^  p. 

\^  Ktii/hiin  SfouritifyJSfO'  *4B^p*  348. 
'''^Wheu  a  creditor  stipulates  tor  an  ex- 
'inordinary  preference  as  a  condition  |br 

kccedihg  to  a  voluntary  composition,  this 

•  'tdndltlon  must  be  di^stinctl^  made,  and 
^^xpllcltly  accepted  by  the  other  credi- 
;t^rs,  ill  order  io  render  it  effectual  9  and, 
Jn '  case  of  ambiguity,  the  law  presunles 
"tliat  he  only  stipulated  to  secure  the  le- 
*gal  preferences  which  he  hod  previously 
acquired^ .  No-  S(k     Lecick  and  others  u. 

:Caddet  and  SonSy  27  ^<tn,  1820,  p.  432. 

It  l9  not  a  sufficient  objection  to  se- 
questration being  awarded  against  a  bank- 
'Tupf,  that  the  legality  of  Uie  debt  and 
i!f]l|rexice  upon  which  the  application  for 
lie^uestration  is  founded,  is  sub  judice  of 
ihc  Bouse  of  Lords*  No.  82.  Kerr  and 
ycihnjtton  V.  Scoiij  20  Feb.  1829,  p.  5oa 
*  t  M"ere  distance  of  residence  Trora  the 
j^hice  wh^e  a  bankrunt  estate  is  situate, 
noes  not,  per  se,  affora  a  sufficient  objec- 

•  tit!m  to  the  appointment  of  the  party  as 
trustee.  '  2:  A  creditor  having  stated  in 
}As  bath  6f  verity,  a  certain  sum  as  due 
to  hiln,  and  that  he  on  the  other  haiid 
was  indebted  to  the  bankrupt  in  a  cer« 

•  taSii  anfdunt,  which  fell  to  be  deducted, 
it  was  found  not  to  be  a  sufficient  objec- 

.  tfofri  to  his  vote  in  the  election  of  a  trus- 
tee, that  he  had  not  sworn  to  the  pre- 

'  eise  balance  due,  after  subtracting  the 
debt  dn6  by  hhn,  it  being  held  that  tl^ia 
precise  subtraction  and  sjjecificatioo  was 
dol^  required  iji  the  cai^  of  aeauriti^i 


on  a  biU  accepta^bj  litf  taiMiifA  1 
thj,i4  pemxu  it  ww  hiddlo  iwibi 
oient  oly^tiw  to  hlav«teitei  ittU  a^t 
appear  fixnu  ftbefalUita^  ttaEfirmlfae 
oflith  of  vcrity»  that  «he  budoM  mw* 
the  reaLand  prijnaanf  oUimt  ia  the  UU, 
although an< attempt  faaa.fae6n.]aa^>to 
aufiply  this  .»dfffiMst  bv  a  mMginal  n«le 
annexed  to  the  oath«  this  note  not  havsidg 
been  authenticated  by  the  mi^pfltnte* 
No.  83.     Maaketsit  ».  OtOkmf  SO  »tb. 

1828,  p.  659.  . .      .. 

A  person  not  atherwiaa  eamii^  mMna 
thedeaoription  of  the  Ibth  8a8lioa.of  ibe 
bankrupt  act,  is  liable  to  aequeatrafete 
as  a  builder,  provided  hitt  deatingsvto 
purchaaing  or  buiUing.  bauaea-^for.  fale 
nave  beeb  of  such  a.  nature,  and  to  tttch 
an  extent  as  to  be  a  material  and. mv- 
maaent  source  of  profit  andloMt  Ne> 
87i     Cook  o.  CtOMTa  Trut$$0a^  21  ^6. 

1829,  p.  573.  .  .       J 
See  Taek,  No.  94,  p..  600/ 

Decree  for  eaipeaoea.  in  jbTOMr.cf  a 
claimant  in  a.  sequestfaticB^ia  a  aiaeattoa 
with  the  trustee,  sendees  the o^iereea* 
ditors,  and  their  shan  of  the  estate,  lU. 
ble  for  the  whole  e;aj^&aoeA  iaenroad.by 
both  parties,  although  the  daimaatvae 
ranked  as  a  creditor  on  gruuadaef  debt 
unconnected  with  the  subject  mattor.vaf 
litigation.  No.  111..  GerrU  JS^bMww^m 
and  Sofu  v.  Tw^duTM  Trusty  7  MmUkh 
1829,  p.  006. 

A  sheriff  has  power  to  imprieoB.a 
bankrupt  for  refusing  to  answer,  «v  giiri« 
ing  evidently  evasive  or  imatRsfiiotaajr 
answers  to  pertinent  queatiopa  piit;Jte 
him  at  his  examination.  N^^  125^  PiUmt^ 
M9n  V.  Samuel,  16  May  1829,  p^  87A»J 

A  cautioner  who  had  4ibtaiaed.a  TendJM 
tion  of  a  ship,  in  security  of  his  adTaneti^ 
found  entitled,  after  lisying  .obt«inod« 
discharge  f^om  his  creditors,  to.  aas^gn 
the  vendition  to  the  party  firona  .whom? 
the  money  atWanced  to  the  pvlaclpiii 
debtor  had  been  receired.  No..  .lSI9t< 
GoodaU  «.  Finiaptony  21  Mayies^  pt^STi.. 

Both  the  pexudty  in  an  beatable  huwlf 
and  thesequestnUiosuictfeatiUe  the  oroAi. 
tor  to  rank  on  the  debtor*s  aequeatratedaa*' 
tate  for  law  expenses  necessadily  matnod 
in  maintaining  the  preference  of  Eis  seen- 
ritv,  in  competition  wdkth  the  right  of  an- 
otiec  <¥reditai^>  al^iough  thfie  nm^nrnt. 
were  not  fbuad  J^m  iA  tfaa  awmieiittoii 

N.         .    •      ■.  . 


m 
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A  |)«r8pn  hEYing  sola  a  l^ouse^  wjikh 
.i^a^  ia  tb«  course  oCbuildingi  within  60 
<lay$  of  his  bankruptcy,  diluted  the  pur- 
chaser tt'l^jr  part  of  the  price  io  (he 
...  Itradeanoien   eip^yed  in  the  biuldicg, 
..  ia  extiocilon  of  the  part  of  their  ac- 
.   counts  which  was  then  due,  and  the  pur- 
.   diaser  having  granted  a  biU  for  another 
portion  of  tlie  price  to  one  of  the  trades- 
.  ^  men,  £)r  part  of  his  account,  which  was 
alrei^y  incurred,  but  not  payable  till  the 
,  tenaoi  at  which  the  bill  would  fall  due— 
the  Court  sustained   the  payment  in 
...  ftoneyjt'but.  fomrd  that  the  tradesman 
must  repeat  the  value  of  the  bill  as 
a  serwsity,  in  tenas  of  the  act  i69G,  c.  6. 
<Ko.  16  U    Rawuaptf^  Mirkwoody  U  Jwne 
1889,  p.  1019. 
8«B  Mtientwnt  No.,154,  p.  1039. 
.     ,  A  resolution  of  creditors,  in  a  seqnes- 

V  tntioB,  belbre  any  examination  of  dis- 
puted claims,  to  submit  all  of  them  to 
arbitration,  is  not  obligatory.  No*  156. 
Cook  D.  CmAiTM  CredU^ro^  20  June  1829, 

.  p.  loii 

A  party  havingi  in  security  of  advances 
« .   i»  be  made  to  bun,  assigned  to  the  credi- 
.  jtoir  a  li&  policy  of  insurance,  with  a  cau- 
.,  Rosary  ohUgatioa  £br  the  regular  pay- 
ment of  the  interest  on  these  advances, 
and  the  premium  on  ^e  policy  of  insu- 
vancei   and  having  afterwarcb  become 
bankrupt,  and  died,  and  the  trustee  on 
.   his  sequestrated  estate  having  refused  to 
pay  the  premium  of  insurance  due  at  the 

V  oankruptcy--ibund,  in  a  question  with 
.   the  trustee,  that  the  cautioner  who  had 

paid  the  premium  was  preferable  on  the 

.awn  due  upon  the  policy  to  the  extent 

.  .  «f  the  snms  advanced  to  him  in  his  cau- 

tionary  obligation.    No.  158.     Tlwmton 

, ,  jiu.  Shepherd,  23  June  1829,  p.  1065. 

Trustees  under  a  trust-deed  gcanCed 
1.  Ifj  A  baakrupt  for  behoof  of  creditors, 
having  sold  his  effects  after  a  non-acced- 
iiB9,'crfld)tor  had  intimated  to  them  that 
he  was  prepamt  to  execute  a  poinding, 
and  had  cited  them  in  an  action  of  re- 
.4uction  of  the  trust-deed,  in  which  he 
1  Afterwards  obtained  decree-.--found  that 
.  the^tmstees  had  not  incurred  any  perso- 
nal liability  to  the  creditor.    No.  161. 
.SMU^tud'Co.  c  GenmU  and  CarsewoU, 
S4^iw#1829rP-l073. 
...  WheveA-eale  has  been  made,  or  mo- 
-  jM^  advaoeedy  on  condition  of  receiving 
.  Jteikablfa  security  fiiir  the  price  or  loan, 
..  and  .whei^  after  some  interval,  the  sti- 
rffAtif^  iW*^  ^^^  ^*^i^  frai«ted,  but 


i^^%^  't%  the%^*8.biAlcTCA- 
,  -cyjaid.  aeq;i^tj»ti/5)n.  the  security  wiU 
not  be  reducible  on  the  act  I6$)6,  nor  on 
the  sequestration  statute^  provided'the 
creditors  infeftraent  is  prior  to  thai  of 
the  trustee.  No.  18t.  Cormadf  v,  Gmd- 
ner's  Trustees,  B  July  1829,  pu  1165. 

An  heritable  creditor  .having  purchas- 
ed from  the  trustee  on  a  sequ^estcatad 
estate,  at  a  public  sale,  the  property 
over  which  the  security  extended,  at  a 
price  less  than  the  amount  of  the  heri- 
table debt,  found  liable  to  the  trustee  in 
the  expenses  attending  the  sale,  and  in 
repayment  of  the  previous  feu-duties 
which  had  been  paifl  by  the  trusiee  but 
of  the  sequestrated  ninds.  Ko.  186. 
Jhmlop  V,  M'Kechm^U  Truiiets^  10  Jufy 
1829,  p.  1198. 

A  discharge  to  a  companv,  and  the  in. 
dividual  partners  thereof,  or  all  the  debts 
due  by  the  company,  does  not  relieve  one 
of  the  partners  of  his  liability,  as  partner 
of  another  company,  for  a  promisiaMy 
note  in  which  botn  the  companies  oF 
which  he  was  a  partner  were  debtors. 
No.  189.  Sharpe  v.  Simpson^  H  Jvi^  1629^ 
p.  1208. 

See  Protf,  No.  190,  p.  1211. 
Bill  of  Exchavge,  see  Sumnutrg  IHR^ 
gcnccy  No.  25,  p.  169. 

1.  A  bill  of  exchange  is  not  preserved 
^m  the  sexennial  prescription  by  the 
registration  of  a  protest.  2.  An  adjudi. 
cation  led  upon  a  bill  and  registered  pro- 
test, afler  the  sexennial  prescription  ha» 
run,  and  without  any  previous  decfee 
constituting  the  debU  is  ineffectual.  Nob 
31.    Scott  v.  Broufn^  12  Dec.  1828,  p.220. 

Kecourse  lost  against  the  drawer  of  a 
bill,  on  the  ground  of  non-intimatidn  ef 
dishonour,  the  address  of  the  letter,  sent 
.  by  post  to  notify  the  fact,  having  men* 
tloned,  as  his  place  of  residence,  a  village 
in  the  neighbourhood  of  that  in  whjch 
he  actually  resided,  although  the  leder 
was  directed  to  the  nearest  post-town  to 
bothviUages.  Na  99.  ^orbwr  n>,W9^ 
goHy  27  Feb.  18^^,  p.  637.  '     '! 

A  bill  of  exchange  may  be  trantferred 
by  indorsation  after  it  is  dishonouriod  and 
noted  for  non-payment,  the  indorsee  is 
sueh  a  case  cominja  in  place  of  the  iudor- 
aer,  and  being  liable  to  all  exceptions  tiat 
can  be  pleaded  against  him.  The  indor. 
see  receiving  a  bul  of  exchange 'in .  such 
circumstances  may  afterwards  have  the 
instrument  of  protest  extended  in  his 
own  name«althovgh  the  hjll  was  notied$in 
the  sfpne  an4«t  wa  is»t^#os^(^4,i6|ii 


^^rifint* 


1029,  p.  d78* 

A  promissory  note  havii^lieen  granted 
to  an  traniflnied  woman)  found  that  a 

Cte»t  taken  in  the  nam^  of  the  hus- 
id,  to  whom  she  had  been  marrted  be* 
Ibre  the  bill  became  due,  was  incompe- 
tent.    No.  1S5.     Smith  «.  SelAis^  10  Ju/y 

-   1829,  p.  1194. 

BowA  Fide  Covsumptiov — ^The  plea  of 
^anajidi  conaaniptlon  against  a  claim  fbr 
▼ioient  profits  was  sustained  in  fiivour 
of  a  tenant  who  had  defended  himself 
agahist  an  action  fbr  removing  ttom 
part  of  his  &rm  during  the  currency  of 
nhi  lease,  founded  upon  a  stipulation  in 

'  hia  ta^k  binding  him  to  do  so,  although 
the  law-suit  in  which  be  ifas  finally  un- 

• '  auceeisfnl  was  not  concluded  till  after 

the  natural  expiry  of  the  Idase.    No.  13. 

MaxwOi  andctheri  v.  Lead^  26  Noc  I»28, 

p.  62; 

A  iSither  hatring  conveyed  all  his  pro- 

'  perty  to  his  eldest  son,  under  burden  of 
the  disponee  either  paying  a  proviaimi 
to  a  younger  son,  or  in  the  option  c£  the 
latter  disponing  a  certain  heritable  sub- 

-  Ject  to  him  Upon  receiving  a  specific  sum ; 
and  several  years  having  ekpsed  before 
the  younger  son  intimated  his  election 

'  Of  the  heritable  subject— found  that  the 
eldest  8on*s  bona  fide  possession  barred  a 
'  elaim  for  intermediate  rents,  without  his 

"  being  obliged  to  impute  any  part  there* 
of  in  'eictitfctiOn  of  the  sum  payable  to 
him  by  hte  brother  for  a  right  to  the  sub- 
ject. No  141.  Laing  v,  LtoMfy^Juna 
1IR29,  p.  952. 

BtTROH  KOTAL. — ^The  exclusive  privilege 
of  a  corporation  of  weavers  *  to  set  up 
*>  booths  within  burgh  *  foXiiid  to  bar  a 
manufiictuter  of  cotton  doth,  he  not  be- 
ing entered  with  the  corporation,  from 

'  employing  fireemen  weavers  within  burgh. 
No.  152.  Weaten  of  Glasgow  «.  David 
CfirUftU,  12  JuM  1829,  p.  1097« 


CATTTi{nnEm.-^autioner8  of  a  bank  agent 
for  past  and  future  transactions  liberat. 

*  ed  from  their  obligation  in  consequence 
of  irregularities   in    the    agent's    offi. 

'  cial  conduct,  which  fbrmed  a  main  rea- 
son tbr  requiring  the  security,  haying 
been  concealed  from  them,  although  the 
bank  was  not  aware  of  the  positive fVauds 

'  ^mmitted  by  the  agent,  which  chiefly 

'  occasioned  the  loss  claimed   fh>m  th6 

Sureties.     No.  46.    Smiih  and  oihmrs  v. 

Mani  of  Scotfandf  14  Jan,  T929,  p.  900, 

Chtuni^tani'ea  in  Vhith  alleged'  negli. 


'  g^mkon  th^'p^:<#WaM^'»i^d 

commisslo'hete'  ui  it  te^stratiotf  did  not. 

relieve  the  cautioner  of  the  tnistee  of 

'  lits  Habflity.     Nd.  61.     BmUs  tft  |7o«% 

8  Feb.  1829,  p.  44a  ^ 

See  Proee^  No.  86,  p.  »71« 

When  two  or  more  executors  hare 
confirmed  and  intromitted  with  the  «f* 
lects  of  the  deceased,  and  one  of  them 
afterwards  dies,  It  is  necessary  todlsdnss 
the  representativea'  of  the  deceased  kxe* 
cutor,  as  well  as  the  survivors^  and  td 
have  decree  against  them  aB  beftr^  an 
action  can  be  raised  againstthe  cknttdner 
in  the  confirmation  on  his  bond.  Noi 
98.     Jlfoniv,  ^c»  o.  £jif/tMy  26  JFi^  I8S9« 

p.6ia 

See  JrregM^nt,  No.  lOf ,  p.  #41*' 
^ee  Bankrupt^  Ni^  127,  p.'891.  "Noi 
i58,  p.  1065. 

The  graiter  bf  A  Mtar  gnaMteeing 
the  payment  of  "die  bahtnee  that  mtghl 
be  due  up<m  a  bond  of  credit  vith  a  b£k, 
after  the  prinehnd  and  caiitionerd  in  th^ 
bond  had  been  niUy  dislrussed,  fbtrnd  re- 
lieved of  his  obligation  in  cfottiequence  of 
the  bank  haying  taken  no  stm  i^iiaiast 
the  cautioners  m  the'  bond  mr  several 
years  after  the  aceount  had  been  ciiMed 
in  consequence  of  the  bankniptey  of  the 
principal  obligant  No.  160.  Smilk  «. 
Campbetly  24  «/«ntf  1829,  p.  1076. 
See  Lettor  6f  Credit,  No.  179,  p.  1M&> 

Cttaio  BoyonvK.-^  debtor  incarceiated 
at  the  instance  of  the  mother  fivr  sKmcnt 
io  a  natural  child,  aixe  being  the  oiily 
creditor,  and  itimenting  klm  inpariian, 

'  found  entitled  to  a  teteio-   N«.  sa   Muo* 
CvUoeh  v.Ms  Ctedlioro^  13  D€&i  1828,  p. . 
92& 

In  granting  the  beneAi  of  the  o^^biOi 
theXourt  renised  to  deduct  tony  patt  of 
Hife  \ialf-pay  of  a  lieutenant  in .  a  ntHitiit 

.  regiment.  Suterv»hi»CredUor7tyU3^iMk 
1829,  No.  117,  p-  83a 

Citation,  see  RanMng  and  Aitflr,  No.  I^a 
p.  812. 

CLAtrsE,  se^  liton^enhy^  N»  186,  p;  9M.;    * 
See  PrenrnpHon,  No.  150,  p.  16ia 
See  Jmpiied  Wiii,  No.  178,  m  1 146; 

Coi/r.nev. — ^The  Mi^tratevof  Kdtebumb^ 
as  patrons  of  the  university,  haye  rmt 
to  make  statutes  and' regulations;^  iixrnie 

Svemment  of  the  college,  in  respect -of 
9  Studies  to  be  purMied,  and  tTOum^of 
studies  to  be  re<ttrired  far  olftelfifiir  db- 
fhfee^  aa  weil  aa  iftether-n^ape^t^f  ^ad 
the  right  of  the  pifndpaJ  aad'prafiMMri 
to  make  laws  and'  Kegiililtoni  lb)p  tte 
college,  is  subordinate  w,  aiririiftllef  Ibe 
.  control  ot  the  ma|iitkift««    ^9^  -  47. 
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O^UrmxtAfftoiff  ^se  liiM,  No.  196,  p.  M3. 

See  Retenikm^  N>  )^,  ]>k  1600. 
CowBiTiov  fn   iine   MerUj,^^X  perBon 

made  a  general  s^tfement  of  the  whole 
'  efblsesteU,  tcnf^y^tnae  liaifto  fali 

i^lfeaiid  the  «lher  in  ^^reol  prrainr- 
'  tloue'enun^tt  loyorai  er'hls  nciMfen  le- 

ktiona.    Some  yeAvUltenrutiB  a  ehHd 

#«i  bornto  hln  of  his  numriage—^e  sitr. 

MV€d  the  birth  betfPten  two  and  three 

ttMltht  vithout  aherfaitf  vt  levvklng  his 
^  Mttlenient— Ibimd,  In  tSese  ctneunnrtan- 

Det,  that  the  eondiiton  H  mtts  HherU  took 

efl^t,  ind  that  the  settlement  was  re- 

'dUclUleatthetattanceefthe^hild.   No. 

^<45ir  CWf^AdMtfe^  OflPiipM^  »  /mm  1889. 

p.  079. 
CmtTmAoT^  M9  Aile^  Noi  133,  p.  931. 
CumATOB  Boiris.— -A  married  woman  who 
4lM^il«ia  'to  her  narrioge  bad  been  ap^ 

pointed  9ttratrut  bonis  to  a  lunatfe,  re-ap. 
,r|Mliited  te  that  office  atter  her  marriage, 
.rhev  hnabaiid  finding  caution  for  her  hi. 
!•  CNiiitaionfl.  Ne^  69.  Mtm  B.  Attd&^mm 
'  md  BmUmU,  Zy  Jan,  1689,  p.  U5^ 
-  >  See  annor,  Ne.  1 18,  p.  800. 
-'    iee  JttrMMoM, No.  lie,  p. 887' 


Bn.necv<nr,  tee  PtomsBj  No.  36,  p.  843. 
See  Biffhiin  S^omity^  Na  96,  p.  683l 
Diligence  begun  hy  the  (viginal  cre- 
'  dttor^,  may  with  his  consent  be  followed 
«  twt  in  his  name,  withont  a  formal  aaslg. 
•  -«atleii,  by  a  Joint  cWigant  who  has  paid 
Kith^  deht  to  the  effect  of  operating  his 
'  tellef  against  another  obligant.  Nob  139. 
"«lfUWf  MuUMfiJftm  e.  i^  WUhmmFor. 
UteftWMl  C0C  89  ilfi^  1829,  pb  947« 
..^    See  Biff  «fJt««ftafi^,  Na  U4,  p.  9711. 
MmAa^ob,  aee  :»a«iAvu;K^  Nck  80,  p^  173. 

See  PresumptUm,  No.  107|  p.  764. 
i&    •      .-   - 

E 
IM0eMBoir,^aee  IFf^  Na  166,  p.  788b 
-    'Se*l>iKlfmc«,No^l89,  p.  947- 
BanMn^voti,  see  Covftdndr,  No.  90,  p.  618. 
Sftiniir08a.^^Whcn  the  Ceurty  upon  a  re. 
^ToltMHlng'tMte  agateetan  interlocutor  of 
V 'It  bMftiOrdtttla^jWMdi^issilent  asto  ex. 
^^f6fteeiV  ^^  ekpencea  due  fVem  a  par. 
tlcubr  date,  iteitelndeftaihy  daUn  bmre 
.  ilMc'liAftl  OtiilMit7  ibp jpvioir  expences. 
.  •||^68U  'Magfiginm  ^mtgrnav.  Mao. 
^  JMalKt  l^>#%6»  14M^  p.  484^ 
•:'^^«^i^HMM»,N^ie6sp.686*    No^m, 

^f.\l^.  ■     - 

' ;  ikmmiitat¥up^^  Ko  111>  ^^  86ll    No. 
134^^9861 


Where  t^  Conrt  met^  lepcfa*  ge- 
neral plea^  noivJfebitftfr^uleparilent 
of  the  particular  merits  er  the  chdm,  and 
remits  to  the  Lotfd  Ordinarj  to  deter, 
mine  the  esterft  ^  the  tkhUftl^^  thfai 
liord  OidineiT  has  wwerto  ai 
eipeuees  ef  that  nMlMlnarf  dii 
Ctaeagh  the  mnit  he  altegetfaer  ^cok  en 
the  point  of  expencee.  Mou.l7&  lAflw 
VL  Graham,  3  Ju/y  1889,  p.  1186. 

See  retfMe,  No.  176^  p»  ilM. 


JtMer^/tu-^Vfoti  the  deatii 
of  tnisteea  on  an  heritable  i 
being  then  entitled  to  assume  the 
the  Coutt,  on  the  applac6tioii  o4m  paiftj 
luvrtng  8U<&cient  interest,  will  sippdtnt  a 
&ctor  on  the  trust  eetatci  notw&thakand. 
ing  the  oppdskieD  of  en  herttaUe-  caedi. 
tor  having  right  te  enter  Into  ta— ledtoTi* 
possession,  to  levy  the  rents  or  appoint 
&cter;«.  No.  54.  Ma^it.  Jhmmt,  MJmn. 
1689,  p.  408.  <-         ': 

F«mzie«,  see  Batdtrtipij  'Soy  20^  p.  139w 
'  See  AfproiiaU  amd  Bfp^baki^o^  46, 
p.  898.    No.l71«p.  III1& 

See  Matter  en^  AsreoaiL  N<fc'63,  p. 
4»7. 

A  person  having  cettreyAd'  yaeseMy 
h«r  wl>ele  property,  and  pattieuarly  he* 
real  estates  in  Scotland,  by  a  fiioner  tnst 
settlement,  with  Instructions  torthe^trus. 
lees  to  seU  the  property  and  dftmde  Ite 

.  residue,  alter  payment  of  h»r  debts^ 
among  snch  persona  as  *  1  shall  Bame  hr 

■  ^  any  wxttingunder  my  hand,  or  ior  each 

*  purposes  as  I  bhall  direct  by  such  wnt- 

*  ing;  and  in  dc&uK  of  my  makiag«odl 
^  writing,  or  giving  dirediions  in  wntlng, 
^  then  to  pay  over  the  vesidtte  to  my 
<  next  of1dn,acc<nrdingto the la#ofC:ng- 

'  *  land,'  Jtc. ;  and  n  writiuB»  of  iiMttvc- 
tions  (naming  the  tndivUnala  •  among 
whom  the  residue  was  te  be^dMdcii,) 
having  time  ifier  beenesecated  in  bg. 
land  by  the  t-oister,  whicfa  wis  valadnc- 
cor<Mng  to  t*ie  law  of  tltat«euntry4  hut 
net  authetttkated  accotiding  te  Ube'ihsaaa 

.  ef  the  law  of  SeoUand-^SrandiBan:  nc 
Hon  at  the  Instance  of  the  beirMitdavjof 

.  the  truster,  for  reducing  this  wiilingiBa 
iueirectaal  t»atity  real  property  in  Scet- 
land,  that  it  was  net  neoeesary  te  he  ihpis 
antheottcated ;  and  that  tt  wes  suOciettt, 
■along  with  the  trust  deed,  tocan^tiii 
|R«mty  tern  the  heir«  Ne*  6Ar  -ilerr 
md  otUn  fh  »r  ML  FeayAe^Ad  .CM. 
1886^  p.  666^ 


Qt83«,  jee JWIeif«p<sNe.  77«f.ML 


INDEX. 


ISftl 


J. 
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cJlakamg  the  «mmi9  <Mid«y«fi«N,  altSMHi^h 
vtift»iml:' have  got  poascfslon  of  hii  aaees* 
< 't«%  titb  deeds  wUh  the  inlention  of 
-..coteplrttng  a  right  to  the  heritage  in  his 
own  peTBon* 

2.  whetlieir  ft^en  can  be  sufllaincd  pn 

the  ground  ofgestio  pro  herede^  in  yirtue 

of  the  usual  clause  alleging  representation 

' -OIL  the  pasaiTe  tttlee  genmlly^  coota&ned 

•  •in  a Bummans  proceeding  on  « charge  to 

.  «iiter  heir.    No.  119.    FtffytMoft «.  Jtfdc- 

/JteA«%  11  ATflfdk  1899^  p.  84fi. 

a  '  it  A  genesal  eharge,  and   sumniona 

ifUMwauding  upon  it,  may  be  executed  at 

I  (he  sanfe  time^  and  this  either  diniiig  or 

■»  •ubteoneal  to- the  itnmut  deliberandL   II. 

'  The  indudae  of  a  general  charge  and 

'flftoMnonr-iBny  he  coincident,  and  though 

the  daj  of  compearance  is  before,  the  sum- 

vmia  vill*  be  competent  if  called  after 

.  •'  the  «^phfy  of  the  indudaD  of  the  charge, 

both  the   da^  of  oompearance  and  uie 

-rxaffing-heing  aubsequent  to  the  mmui 

deWberandL     No.  182.     M'-Inioth  v.  Mii^ 

V  .a«0i%  ^  j^  i^%  p*  ii7(k 

MMin-  aKA'  £xeoutok,  see  /Vateav,  No. 

'128,  p..  .806. 

>< '  Seeiinpfied  WiU^  No.  178,  p.  1140* 
Hli&i»>AlLt;rA2rD  MovBABLB.-^Arrears 
.  y  xt  feuiidtttj  are  pajahle  hy  the  executor 

/  Without  idaef  araiinst  the  heir.    No»  42. 

f  Ji§hmatm  e*  C^cAmiM,  18^  Jem.  I88SI9  P* 

WUtuouoQAfTio^f  see  Summairif  DiU$mee^ 
N&2&,pl^> 

See  JfMois  No.  112,  p.  809. 

•     Ij  - Jlei  mi9fvenhi$  not  sustained  |o  gt^e 

'  efihct  to  an  infomal  written  obl%ation 

.-for  Tepa^ment,  when  the  work  had  been 

comideted  before  the  miasive  was  grant- 

'  edl  -  II.  iBterest  found  to  run  en  a  sum 

-'  dne:  by  the  repreaentatiyes  of  a  former 

'Ueir  of  entail,   for  acmetiorationa  to  a 

Mtattinty  from  the  expiry  of  hia  lease, 

aiHioi^h  a  aid>-tenant  originally  dekiving 

^  Ua  ri|^t  d&om  hhn,  had  been  allowed  to 

•paaesa  the  lands  by  taelt  relocatton  for 

^a  yeaor  longervimder  the  heir  of  entail  in 

.  <  posacaaion.    No.  148»    Mr  R.  Barshi  «• 

<  A«rti/F^,  6  iiFwitf  1«28,  p.  98d. 

HtrannvB  a  xl>  Wi va.'^A  irife  may^  lor  an 

^fMmettt  awttfded  to  her  by  a  deoree  of 

•'  aepfltfatias>«»  m^nsa  tt  ^A^ro^  cDoapete  with 

the  onerous  creditors  of  he*  fausbaodt  ac- 

eordinff  to  their  respectiye  diligences,  it 

not  bemg  proyed  tlUt  he  was  inwlyent  at 

tfafe^ble  of  Ihi^  denttto.    JCo.  1.    T««f|u 

soil  fK  Skarp,  13  N90.  1896^  p.  1. 


A  {Moebaptial  coatraat  of    . 

cannot^  in  genera]^  bQ-rerohed  by  ose  of 
liae  parties,  Noi^llf.  Coifttimm  ^  i» 
^iiAoiim,  |»4ls0.  |«98»;p(  984... 

In(FLiiED  OBjtifiAtmV'^A  subscriber  to  • 
public  road  f^aind  hot  hable  beyond  thef 
amount  oi  his  subseripMoQf  although  fyit 
sometime  he  took  «n  aotlye  part  in  fyr^^ 
irardSng  the  undertakings  an4atteatded 
public  meetings,  which,  with  his  appaittnt 
aoquieaeence,  directed  their  cQBi|i:dtte»J» 
proceed  with  the  work>  and  hoiarow  imvisj 
lor  that  purpose,  while  all  parties  were 
aware  that  the  sums  subscribed  trme 
quite  inadequate  to  the^ompletioD  of  Hhe 
rood.  No.a4.  Condia  fh  Sieiwrti  ^  F0U 
1829,  p.  464. 

IifpriED  CoxDiTiOK«  se»^jwMr>No*  URK» 
p.  921. 

I MPUED  Will,  see  drndmon^  *i  $b^U^triMt 
Na  146,  p.  979. 

A  party  entailed  his  estate  ii^  Scetknid, 
and  bound  his  heirs  at  law,  eaieeutofs, 
and  successors,  to  free  and  relieye-his 
enta^ed  estate,  and  heirs  of  taJUev  of  his 
debts,  &.e.  Of  the  same  date^  heexe*. 
cuted  &  trust-deed,  by  whieh  he  eolk:rey« 
ed  his  entailed  estates,  and  all  his  pii>. 
perty  (excepting  therefrom  his  property 
situated  in  iCnguind)  ^  trusteesi  fov  tfad 
payment  of  his  debt»  .  He  aftwwards 
conveyed^  by  will^  all  his  bopkm:  and 
whatever  pn^rty  he  might  diep^s* 
sessedof  in  England)  toan  execntiVyand, 
by  a  elause  in  his  will,  ratifled  and  eon* 
firmed  the  oitail  and  trust^eed  of  his 
9cotch  esUtes^^ound  that  the  exiseutor' 
of  the  English  will  was  not  houndgifte. 
rally  to  relieye  the  entailed  estate,  Aid 
hdr  of  tailzie,  of  the  debts  aflheflmr  ihem. 
No.  178^  Si^  W.  num  n.  JSmrn^Mhi^ 
7  Jnfy  1829,  p.  1 14Q.  V* 

IvHiBiTioK^Circumstances  in  Which  a 
creditor  haying,  without  oppositton,  ob* 
tolned  decree  eOpnUienk  ^ameagatetllai 
heir  of  his  debtor,  and  used  inhiUtioa 
thereon,  the  Court  lestrieted  the  inUttl* 
tion  to  certain  portions  of  the  Jand  aflfo^ 
ted  by  the  diligence,  the  jvmaiadef.  ap- 
pearing to  be  suflkient  &rthe  muM^ 
of  the  creditor.    No»69.   Try  md$^ri 

A  creditor  us0d  inhihkioQSilinslkhit 

.  debtor  upon  the  depeiideiMejofajiaclrilfi  I 

the  debtorafterwaitds'  grantod  MMMite* 

-i4e  hendeiyer  his'eptate  te».|hM4llrty  1 

he   thereafter   became    bankr^pt^  .waa 

.  iequeatrBted«  and  flDa^dlM«rge4^  up. 

on  payment  of  a  compbaitien,  and ''was 

'  Teinytflted   in   hs  estate— fbund  tjh^t 


itm^ 


IlflNlft^ 


ceed  witli*^  adjudication  of  the  estate 
for  the  full  debt  afte»  the  dlschai^, 
without  first  reducina  the  heritable  bond. 
No.  106.    Holmes  v.  Reid,  4  M^arch  1829, 

See  Pnoea,  No.  164,  p.  1081. 

IiTTKBix  ExiscvTroir,  see  JwiMtHeHm^  No. 

*    169,  p.  1112. 

.   -^See  Prooets,  No.  177,  p.  U36. 

][ir^tjRAXc£«— The  entry,  in  a  ship^s  regis. 

*  ter,  of  the  names  of  partiesMis  owners,  does 
^  not,  per  ftf,  prove  thje  rig^t  of  property  to 
'  be  in  them,  when  attempting  to  recover 
^  under  a  policy  of  insurance,  and  when  the 
underwriters  deny  that  they  are  the  true 

.  owners,  or  have  an  Insunible  interest. 

^''H<i.  d.    Seott  und  GifiML  v.  MiUer  and 

^  jTerr,  26  Nov.  1828,  p.  41. 
'   A  policy  of  insurance  against  fire,  lound 

;  to  cover  Jamaffes  occasioned  to  the  pro- 
perty insured  py  the  falling  of  an  adjoin- 
ing gable,  when  in  the  act  of  being  token 

''down  by  order  of  the  Dean  of  Guild,  in 

^consequence  of  injury  it  had  sustained 
by  fere  two  days  before.  No.  10.  John* 
stoit  V.    West  of  Scotland  Iniuranae  Con^ 

'pany,  20  Nov.  1828,  p.  46. 
{^TunDiCT. — A  tenant  having  in  violation 
of  his  lease,  and  without  his  landlord's 
knowledge^  used  erections,  built  by  him- 
self for  purposes  alleged  to  be  a  nuisance, 
it  is  competent  to  make  the  landlord  a 

^  party  to  an  api)lication  for  interdict,  al- 
though he  has  not  received  any  previous 

^  notice  or  complaint  respecting  the  ten- 
ant's operations.    No.  30.     Lady  Fair. 
Jux  V.  Green^eldsy  U  Dec.  1828,  p.  2U. 
JumSDicTioir.— .No  appeld  is  competent 
from  the  Water-Bailie  of  Glasgow  to  the 

^  Circuit  Court  of  Justiciary.  No.  B,  Chajh 

]  plan  V,  Donaldioii^  21  Nov,  1828,  p.  36. 
See  Stat.  4  Geo.  IV.  c  49,  No.  16,  p. 

•«. 

"An  advocation  from  the  sentence  of 

.  ^wo  justices  inflicting  a  penalty  under  the 
statute  ID  Geo.  il.  c  28,  is  incompetent, 
without  a  previous  appeal  to  the  quarter. 

.sessions.    No.  18.   Akxtmder v,  SeyvM^r^ 

^  2  Det.  1828,  p.  121. 

^, '    It  is  incompetent  to  brin^  an  action  in 

'  an  iniferior  court  against  a  loreigner,  up- 
fai.93^  arrestment  Jurisdictwruefmidandm 
iefnwL  Now  34.  Buitn  mnd  numdatttrff  V, 
/>«fvif,  13  Dec  1828.  p.  220. 

It  IS  incompetent  fin*  a  presbytery,  un« 

'  Act  pretence  of  detdgning  a  glebe,  to  de- 
dure,  that  a  certain  portioR  of  land,  new 

'  m  the  possession  of  one  of  the  herit«rs, 
W9f  fonnerly  part  of  the  glebe,  and  be. 
fongsas  BQcH  to  tfc)^  niinister.    No.  77* 


.  g46e  A0^  Vv^Mi^jk  W»  i  Hq^MB^ 
p.  1034;  No.  155,  p.  iM. 

Clrcumstanees  in  whieh  the  Coart  a^t 
•  jKihited  a  oumJor  ^orti*  l^aj&liioufr  psr« 
son,  aHheughimeoftbeciiiaton  named 
by  his  father,  who  was  ensiled  t««et, 
was  still  alive.  Nq^  U6.  JI«6ir<«oi»  v. 
Xrom^,  i  1  JtftffvA  182&,  p«  887< 

See  ReparaHony  No.  122,  p.  858. 

An  aiction  belbxe  tho  Court  «f  Session 
for  reducing  a  sentenee  of  an  inftnor 
court,  under  17  Geo.  III.  c  66,  wlikh 
has  been  carried  int^  full  emeewGotk  sad 
for  damages,  is  tncompeient.  Now  1119. 
Robertson  V.  Biuet^  21  May  1829,  p.  899. 

Pending  amiealfrom  inlerloQUtorsof 
the  Court  of  Session,  and  Jury  Couit,  tlie 
Court  of  Session  cannot  authorise  «  trar- 
diet  on  which  the  Jury  Court  had  ii^t 
entered  judgment,  or  any  order  <if  that 
Court  to  be  put  in  interim  esecutkn  %* 
but  where  expenses  haiff  been  pi«viously 
found  due  by  the  Court  of  Seaaron,  they 
may  be  afterwards  taxed,  and  interim 
execution  granted  for  them,  although 
the  process  was  in  the  Jury  Court  al  the 
date  of  the  appeal  No.  180i  Roberitnn 
o.  AOar^e*  wut  BotweU.90  Jyns  1829.  p. 
1112. 

See  SequestraHon^  No.  )76y  p.  1130. 

Declaratory  conclusions  regarding  m^ 
luations  and  freehold  qualificatkHis  which 
have  not  been  first  judged  of  by  ths 
commissionerf  of  supply  or  oomtoffrse- 
holders,  are  not  competent  in  the  Ceiirt 
of  l^esdon.  No.  180. .  LmdhUdns  m4 
CommitewnerM  of  Supply  of  ZelUmdn  v. 
Freeholders  4md  CommMmer^  ^  Smppig 
tif  Orkneyy  Q  July  1929,  p   1161. 

An  application  to  th  e  Court  of  SeniAn 
for  recal  of  an  arrestment  of  m  vessel, 
which  proceeded  on  the  Ju^e-Admby^e 
concurrence  to  letters  or  arrestmflii| 
raised  on  a  depending  action  before  an 
inferior  court-4s  incompetent.  No.  I88t 
AVKenzi§9.  CimpbOlj  11  Juiy  Ua9w  p. 
1207.  I 

JuRT  CovKT,  see  JurisdMomj  No.  169,  p> 
1112. 

L 
Law-aoent..^A  law-agent  is  net  vaqMn. 
sible  for  the  accuracy  of  statements  mad« 
in  a  process  by  direction  of  his  client. 
No.  44.    Johneim  su  »im  and  SmaU,  14 
Jmu  1829,  p.  287. 
I«4WBURBows.-In  an  applicaitioB  for  letters 
of  lawburrows  by  a  purent  agsiast  n  child 
living  in  his  family,  and  h«vingiio  sena- 
rate  means  of  subaistedoes  the  nq^ttlar 
course  is  to^Uotir  a  ynof  «f  the  caisse  ef 
a|]pi«hennsii  befsve  granting  thsssplisa 
tioB^  Na  i€3i  ^  Tk^i^T^Ms  sSam 
1829,  p.  107a 


LSVMr  Qlt^fWfi;^  .^^MUknf  M94m99> 

No.  186,  p.  U94.  ..;... 

tjli»4«T*-r-Xl»e  mntor  of  iv  t«ni9t4^,aiid 

.  Mitiameal  jiwriog  dlMcted  his  trustees 
*  io  the  ^ent  oC  toeir  e4Niffldering  it  fifN)* 

.  '.|>er,  (to  pPKX  a  esrUia.  fum  to  his  niece 
^  .on  hey  own  itocipt)  at  such  tiBi«s»  and 
'  in  such  pp^rmen^  a«  the^'»  in  theii  dis* 
<  crethnH  mi|^t  think  expedJAPt  ;*  and 

.  iho  mee»  having  died  without  the  trus* 
tees  havjtfig  come  to  any  iornial  written 

,  tetalution  to  paj  the  iemcyf  although 
upon,  the  understanding  tnat  it  would  be 
|Mid,  ihej  had  previou^y  entered  it  aa  a 

.tckdm  aoiinst  the  succession  in  a  state  of 
theapplioation  of  the  funds  under  the 
Bettleiuent-^lband>  in  a  question  with  her 

.  «epie«entativft3,  that  the  l^^acy  had  lap- 
sed  No.  i49*   Wfight'$  TrusUtf*  v,  SmUh 

,4ml.Mer9,  llJune  1829,  p.  1003. 
]^««iTiif.-^I.  A  father  in  his  son's  con- 
tmct  of  UMurriage  having  hound  himself 

-.'and  his  heirs  to  pay,  after  his  decease^  a 
certain  sum  to  his  son  and  iiis  wi£t  in  con- 
junct iee  and  lilerent,  and  to  the  issue 

.  of  .the  marriage  in  fee*  and  having  by  a 

«  subsequent  deed  of  settlement  in  wour 
of  his  muRf  directed  this  «^m  to  be  paid 
out  of  the  accumulated  rents  of  a  cer- 
tain portion  of  his  lasda-^und  that  a 

..^u^ter  of  the  testator  renouncing  a 
provision  in  the  settlement,  and  claim* 

/  ing  /c^lw^  was  entitled  to  found  on  the 
settlement  as  establishing  that  the  exe- 

,  cutsy  was  relieved  of  £e  claim  under 

»  the  mareiage-contract.  IL  Where,  a 
narty  claiming  leffiHm  is  obliged  to  col- 

^  late  a  sum  received  during  his  father's 
life,  he  mu4t  also  give  credit  for  the  in- 

.  tene^.     Now  42,    Johnston  o*  Cochrane^ 

XtXT'KBB.'Of  Cb£dit.^L  The  advance  of 
money  in  terms  of  a  letter  of  guarantee 

'  is  sufiutiently  proved  by  the  acknowledge^ 

.  ment-ur  judicial  admission  of  the  person 

.  .im  wimse  favour  the  guarantee  is  given , 
II.  A  guarantee  given  for  a  specific  pur- 

.  .j;Qie  is  suificient  security  for  a  smaller 
sum  advanced  for  the  same  purpose  on 
the  faith  of  it.    No,   179.    McDonald  v. 

.  BimkiM,  7  fful^  1829,  p.  1148. 

tAMot-^Aii  wnt  to  whom  goods  had  been 
consigned  lor  the  purpose  of  sale»  having 

^  deposited  them  for  custody  in  a  ware- 
house belonging  to  another  person^  with- 
out revealing  the  owner»  or  making  any 

;  intimation  by  which  it  could  be  discover. 
ed  that  theiydid  not  belong  to  himself, 
.thf  propdetor  of  the  hous»  has  no  lien 
ov«j:  the  goods  against  the  owner^  &t 
Mp4a«0Otnieted  by  th»  tgtitf.  yihsequant 

i^^JOnt  .d«||Mt^em-M  fuCMiJ!  tbilW  ^- 


IM. 


19  M^  1829»  p.  m      ;         . 

"  ^  '  M  '.  .  ."  V  .\[ 
MA]rsB.-^Found  that  the  minister  of  a  pa- 
rish portljr  within  .huigh  and  partly  lan^ 
ward^  was.  entitled  tn  if  ^xumse  and  glebe^ 
although  the  church  was  in  eonnwott 
with  a  collie,  «n|d  the  stipend  va»  not 
paid  out  of  the  teind^  of  the  pat^.  N<k  - 
97.     ColUge  qf  Si  Andrews  v^  Jt>r  JawU^r^ 

20  Feb.  1829,  p.  02& 

Mij»T£B  AKJO  Sebvavt....^  pezsoD  having 
held  himself  out  as  bound  by  a  contiatct 
of  service  in  Enghmd  fox  a  certain  period 
oi'  years,  and  having,  by  this  repreaenta- 
tion,  induced  a  Scottish  company  to  ienter 
into  an  arrangement  with  his  mast^za,^ 
Knglandy  by  which  hia  services  were 
transferred  to  them ;  and  having  accepted 
a  sum  of  money  aa  payment. in  advance 
in  part  of  his  w^gep,  and  thereafter  naT<» 
ing  commenced  his  service  with  .the 
Scottish  company;  fi^und  that  h^  was 
bound  to  complete  it  for  the  whole  perii^ 
of  bis  contract  with  the  lijaglish  company, 
although  no  writing  had  passeo  between 
him  and  the  Scottidi  company^  by  which f 
a  contract  of  service  could  have  1)een 
constituted  in  this  country,  for  xnore  than- 
a  single  year.  No^  03.  Ddlev,  JfhmbqF^ 
ton  Glass  Co.  5  Feb.  1829»  p.  457- 

Meditatio  ¥v&JL^^Amedii<Uu>fuffaiW9X^ 
.  rant  found  competent  at  the  instance  of 
the  drawer  against  a  joint  acceptor  of  a 
bin,  after  it  £id  been  indoned  to  a  third 
party  for  value^  and  be£are  it  fell  du0»^ 
No.  27.  Thorn  «.  Biivk^  10  Dec  1828. 
p.  181. 

A  medUtUtQfugm  warrant  waa  suspend* 
ed  on  account  of  tlie  debtor's  name  oeiiig 
written  on  an  erajsure,  and  other  clerlw 
informalities  in  the  warrant  of  commit- 
ment. No,  110.  Cornell  il  ITaO,  6 
March  UtQ^u.  802.  - 

MjPMBEa   OF    rAa|.IA]f£MT.*^t  is  no  Ph- 

jectiou  to  a  purchaser  of  land  being  en« 
rolled  as  a  freeholder,  that  the  dispofl- 
tion  on  which  he  is  in^ft  imposes  a  raal 
burden  on  the  lands  in  security  of  the 
.  price.  No.  182.  CumpbeU  n,  hufivL.  9 
Juip  1829,  p.  1177. 

See  Stmmwr^  Apfificalkmy  ^  (87^  T* 

1201. 

MiNoaiTY, — ^Found  that  a  substitute  In 

,  an  entail  cannot*  for  thepnrpose  of  eliding 

.  prescriptioiv  pleftd  a  deduction  irom^e 

years  of  prescription  on  account  of  Mb 

pwn^ninori^,  tnenexi  substitute  td  the 

contravener  having .  survi von  for.JfiMN^y 

yf  sf  f  without  i;haQiqging.  (he  poosesskm 


An  ioAeuUive  ^a^atfA  into  ^  amkior 
wi<tl)pi»t  eooflenl  «f  iiia  cvnlor,  but  «eted 
«o  for  A  coQsiderabVe  time  with  the  cttnu 
tor's  upparcvt  ap^dmtton,  fmnd  to  be 

.   7  Mwrdk  1920,  p,  809* 
livi.TXPX£raua>iM«,  Me  Proo$m^  N<k  128, 

.    A   deeree  of  jirefeivBoe  In  a  miilti- 

plepciiuiuig  is  ar  sufllcifliit  WHrmnt  for 

•   .the   jvopnetor   ef  4Ui    rtstata   to  pay 

.  off  an    herltabld  bond  affeeting  it   to 

s  tJba.  ciajjpaat,   whe  baa   made  np  his 

i  iUlea  to   the  bond,  and  obtained   de- 

•  cree^  notirithstandiBg  a^iudioetiatiB,  fol- 

.  lowed   by  infeftment,  which  had  been 

...previously  led  against  the  heritable  se. 

.    purity.;  the  sununons  of  mukiplepoliid- 

..  izig,  eontaining  decl^niiofy' conclusions, 

K,  to  tind  the  abjudications  null,  and  the 

..  estate  free  and  relieved  from  the  debt, 

Uie  heirs  of  the  ^jud^ers,  and  all  parties 

.  standing  in  their  rights  being  cited  as 

.  defendm,  and  making  no  appeeraaoe  in 

^^^  Jthe  process,  and  no '  possession  having 

ever  followed,  upon  the  adjudicstions. 
.^  I^Q.  142.    M'NeiU  «.  LUOedaiey  SJuns 

1820,  p.  959. 
Mutvaj:  Cokjajm;t,  see  Sotiety^  No.  133, 
.^k  U21,  see  Taoky  No.  138,  p.  844. 

N 

KoBXLE  Officium,  sec  Fuctor^  Na  81,  p. 

408. 

See  Ttutt^  No.  120,  p»  850. 

lJfov«.EyT]tT.«..A  leu  being  granted  to  the 

partners  of «. company,  and  then:  heirs 

and  assignees,  and  the  composition  due 

.  for  the  entry  of  heirs  and'  singular  sue- 

cesspoa  in  the  share  or  shares  of  asy  of 

. .  the  partners  while  it  remains  with' the 

(Sompany  as  such,  being  commuted  for  a 

idiipficand  of  the  feu^uty  every  85th 

,  .  year ;  but,  in  the  case  of  a  sale  of  the  feu 

pj  the  company,  the  cmnposition  dttt  for 

the  entry  of'  a  singular  successor  being 

taxed  at   Li  500;    the  whole    partners 

,«f  the  oopapany  having  made  a  sale  afid 

assignation  to  another  partnership  carry. 

on  th.e  same  bu«n$ss,  and  nearly  ub- 

ih'e  same  firm  as  the  old  company, 

.  the  Court  found  that  the  lands  were  in 

non-^try,  and  that  the  mew  compaqy 

.  jdras  not  entitled  to  an  entry  except  on 

^payment  of  the  con^wsition  of  X.500. 

No.  130. ,  £ari  1/ Mamdkld  v*  G^  <Sray 

^ondoihertri^  Jl«^4828,  p.  905. 

;    Se^  ^k/^gerior  md  Vauid^  No.  185,  p. 


Oath,  see  Proofy  No.  11,  p»  831    Kik'7% 

P.538L   '         ' 
Oath  or  Psxtt,  see  Pf«qf,  No.  ftf&^  p» 

ISIU 


PAeTw  Iixieivvii,  «e8  MmJtimfi,  No, 
58,>4S& 

FxatiKT  AKD  Ctf iLo;  see  A— 8111111  i,  No. 
183,  p.  187a 

Pas8iv£  TiTUB,  see  JMr  Appa^mi,  No. 
110,  p.  8.8. 

PSKALTT,  see  Bmdtntpi^  Vol  134,  p.  888. 

PsneoyAi.  avd  TnA]HnnsszBz.B,  see  Ar^ 
rt^imfinty  No.  83,  p.  402. 
See  ServUuJey  No.  ISfL,  p.-88a 

PMsohai.  Objbcviow,  fl8e  TaUmg^  Ho* 
183,  p.  853. 

PooB..^When  parochial  aid  is  refbned  01^ 
the  allegation  that  a  relation  of  the  pan- 
per,  liable  by  law  to  aliment  kim,  has 
tiM  mefSBs  of  doing  00,  the  Ibrraer  must 
establish  his  iels±ion*sina1llity  be(bi«  he 
can  be  entitled  to  be  admitted^n  die  MU- 
sary  roil  of  paupers;  -but  pending  tlM  in? 
ye^lgdlaan,  Ihe  paiisfa  is  bound  to  ftffbrd 
interim  aUmtat.  No.  182.  Apnm  WaU 
SMI  9.  Mwk^Sstiim  </  Am*om,  88  JFeL 
1829,  p  847. 

PnivcYpAi.  Aim  AosiTT,  se0  Jteisi^,  No. 
187>p.  1100. 

PnBSCRiPTioir.--.The  triemilal  pi'WCilu, 
tion  does  not  apply  to  Aanlshkigs  made 
by  order  of  a  trustee  mder  a  statutory 
sequestration,  and  reported  upon  by  an 
iMscDuntant  employed  by  the  trustee,  sL. 
though  within  three  yearB  from  the  date 
of  the  last  article  in  the  itt08At^-ltap. 
peering  from  the  books  of  Hhf  tra^tee 
that  such  account  had  beettinteii^ed,  and 
no  payment  msde.  No.  7«  d^ndAoium 
and  Poter$om  o.  MaffUtnUg-^  Tkmf^rw^ 
hne^  20  ^pv.  1888,  p.  8K 

A  deed  of  entail  cannot  be«ome  ^ffec 
tual  against  the  hein  under  a  numrlage 
contract  by  prescriptioii,  while  the^  en* 
taller  lives,  the  deed  containing  po#en 
of  alteration.  No.  85.  OMj^ilbiM  «. 
Cui^ohtmnt,  18  Bee:  1828,  p.  884. 

I.  The  oath  of  a  heir  of  the  deeedlsed 
partner  oT  a  company  admAttIng  a  dfebt, 
on  which  the  trienMal  pvescripUon  had 
run,  to  be  restingowing, is  not  sufficient 
to  revive  the  debt  as  a  ckflln  egsifitfl  the 
estate  of-  another  partner,  tho  contfiny 
bebig  dissolved,  aad  bothpariMrSMd 
before  the  action  was  ndsedi  * 

II.  Indefinite  pvfmtnts  lo  aecoittt  ^eo. 
teved  in  thoboeks  of )»  nerahant  m&*mA 
sufficient  evidence  to  constitutifr' «  d^>t 
sgainst  his  estate.     No.  51.      Nhbct^ 


ifr^EX. 


Trmi9$  «.   Jir«rW»*f  Trmttmy  S3  Jim.  . 

A.  crown  charter  TPBtoring  mi  estate, 

'  nUchlMdlii&ii  to  tbe  Tsrown  by  finftl. 

^ure,  to  the  heivB  of  the  tnltor  in  feo- 
eimple,  is  a  valid  title,  on  which  prescrip- 

tlon  may  run  i^idast  the  right  of  the 

^0uMitate»  oC  a  prior  aafcail,  who  were 
oot  affected  by  the  attainder  of  the  heir 

.In^  liiicfWinfi.'  No.  76.  Olo^/toftr  «. 
M'Kemme^  \7  Feb.  \B29^  p.  620. 

•ISho  curMDcy  of  the  triennial  pte- 
flcription  under  the  stat.  IdTOy  c.  Hiy  is 
not  -baffied  by  nMag  an  acttan  wil^in 
>  •  tba  tfaaae  yeam  bafbre  an  iBcompetent 
court.  No.  M.  M'Lmrmi  «.  JMek^  27 
i7«ft.  18IO,p.:QS»» 

'  ^  Fannd  that»  as  between  the  hMrs 
of  entail,  a  lease  may  be  entaUed  in  the 

.  hntk  of  an  aiaignation,  and  that  presciip- 
tion  applies  to  it  in  the  same  way  as  to 
ieudaisul^eetss 

.    IL  The  fetten  of  suA  entail  may  be 
'    wvouglit  aff  by  undisturbed  possession 

•  iBf  Hie  heir -of  MtaM  Ibr  4$  yean,  upon 

.  Mt«yiimiedaaBkmBtion  to  tbe  lease,  to 
trbkfahebad  ri^;  and  that  the  pro- 
-  Auction  of  the  fefr-^ple  assignation'  in 
praoDsaoa  against  sub4«Muit8  b  soffldent 
eridence  of  the  possession  having  been 
vpon  the  leo^stauue  assignation : 

ill.  An  heir  01  entail  cannot  plead  the 
paaoeosiott  of  his  pndecessor  up<m  the 
lease  to  oom|iiete  tne  prescriptive  period, 
eucb  predeewor  Iwing  the  party  by  whom 
the  tailzied  title  was  created,  and  which 
taUiied  title  was  only  to  take  effect  at 
hia  death,  the  party  ideading  pescrip- 

.  tkm  having  derived  his  unlknited  title 
tibfougb  tiie  sasM  predecessor  t 

.1^  A  anhalitute  in  an  entail  cannot, 
ffir  the  vurpoafe  of  hiding  preseription, 

.  pLead.a  deduction  from  the  years  of  pre- 
scription on  account  of  his  own  minority, 

'  tiie  next  anbatitute  to  the  contiavener 
haying  sunrivedv  kac  Ibrty  iarty  years 

.    without  chaUeiwiag  the  possession  of  the 

:  contrareaeri   No.  lOA.    Mamie «.  MmUe^ 

.  4Jlfoi«*i8a»^.p.680. 

A  diapoaitlon  of  Umds,  <  togetiier  with 
«  aH  right,  title,  claim  of  rkrht,  property 

.   <  or poeaeaaioii^ which' the &poner< may 

.,  ^  have  or  pcetend  to  the  htnos  or  telnds 

.  «  lliweDf;'  beioff  ^lUowed  by  infeft. 
nent  in  tcniis  or  the  diapoaitlOB,  and  by 
.masessMD  of  tlie  teteda  for  moFe'  than 

. .  Jbr^  yaaaif  ia  a  aufficfent  title  Ibr  the 
foundation  of  a  praBorhitiyo  heritable 

r  jright.tii  the  tatoda     Vt^  We.    Lear. 

.  pifit^.%0¥ka^HemUifmi9^Jfm\9X^^ 


-^  Tlfeti«liiJikr>Teaei4pfl0fr4M^c«ii9- 
ply  to  a  hnr'  a|geiit%  actmktt*f(^'|««&s- 
siBDal  bu^aess  ooatiect«d  With  otiner  un^ 
aettled  ciatans  to  Which  this  pka  may  not 
beappUcable*  Now  170*  Beigm'  TnteUee 
e.  ^MOron,  do  JtHfS  18»,  p.  HK.   ' 

It  is  not  nec^eany  fof  a  paity  j;ilead- 
ingthe  triennid '  prescHption  to  allm 


payment,'  noadmisshm  b^g  made 
original  constitution  of  the  debt. 


•No. 


172.     Bunetm  aiid  uOkert  v.  Ft^rbee^  % 
'    J«fyl829,p.  1122; 

PEB8t7XPTKt»r..-Jn  a  lease  Wherteby^  alter 
the  iapae  of  a  certain  period,  an  additional 
rent  was  to  be  paid,  Uie  tenant  wholiad 
'  settled  with  the  fiictor  upon  the  laiidsy 
and  obtained  five  consecutive  discharges 
^five  years,  bearing  to  be  for  the  mu 
lance  of  the  rent  due,  was  fbufid  entitled 
to  the  benefit  of  the  legal  presumption 
-    arising  from  such  discharges,  althott|^  it 
was  not  alleged  that  he  lutd  paid  the  -  ad« 
ditional  renSi,  but  only  averred'  br  Hln^ 
'ttat  these  rents  hivd  been  passed  drum 
when  the  annual  settlements  toolt  p&oe» 
'    on  the  ground  of  counter  claims  compet- 
ent to  bim.    No.  107*    BrntUet  c^  Kimm 
'    fUtM,  6  ilf ordi  1IIS»,  p.  TM.  ' 

The  preamble  of  a  deed  Imving  iMfe 
tiiat  in  consequence  of  the  granter*s 
husband  iiaving  left  no  ftifi^  for  the 
maintoinance  of  their  inftnt  chfldten, 
she  had  agreed  to  restrict  her  liferent 
of  a  certain  subject,  under  her  marriage 
contract  to  a  third  of  the  rents,  and  to 
give  the  remainder  to  her  childre9i,'and 
that  she  had  resolved  to  execute  this 
'  deed  in  order  to  carry  that  arrangement 
into  effect  ibr  their  benefit  and  nccoMj^ 
'  while  the  obligatory  part  of  the  deed  de- 
dared  that  two-thirds  of  the  rent  dball 
belong  to  the  children,  *  «ad  tiiefr  fteira 
^  and  assignees'— fimnd  in  a  question  -^th 
the  heir<ttt*law  of  the  chfidreu,  they  hav- 
ing died  without  issue,  that  the  deed  of 
restriction  was  no  bar  to  the  ffrftilter'a 
liferent  reverting  to  its  oricnna!  eiitent. 
No.  160.  Mrt  Andere&nv.  Jo.  dndetten^ 
11  ^iM  1829,  p.  1010. 
PaEsvim»  Will,  see  FtotMum  id  JMv 

oad  CAtAAwS  No.  116,  p.  824. 
pBiyciVAL  Aim  Aosirf ,  see  Lkn^  No. 
120,  p.  882. 
See  Sfeeieig,  No.  147, p.  llOO.  '■    -^ 
'Paoox8s.*-»In  an  action  of  damatres  aj^alnst 
'    a  mi^thite  for  mnting  an  fllegid^ar- 
^    rant,  under  whiiA  a  pa^y  has  been;  ajp. 
prehended,  ft  Is  iidt  necnsary  fbi^  the 
pursuer  to  aver  midiee,  orwimt  cdTlro. 
'-  iMlble  cause.    Not  2;    flViMlait  o.  jSM. 
'   f^H'l,  13^00. 1826,  p.  «.  -  -    ^ 


IKQBKi 


•gainst  tbe  toeplor't  sepreieiiUtiiieii  a 
statement  on  the  paxtof  the  pursuer^  for 
«lndatUik  the  dafence  of  pre«ciiptU»« 
that  he  Ead  discovered  from  the  recood 
of  the  tequestBition  of  om  of  the  Indor- 
Mrs,  awardied  upwaords  of  tweiiV«  jrears 
befbre,  that  the  hill  had  been  pcodDced 
by  bbn  aioiw  -with  the  petition  for  ae- 
^neatratioB,  Said  not  te  be  a  ref  noiAter 
Mniefu,  entitling  tbe  pirmcE  to  add  it 
to  the  cloaed  record.  No.  4.  MmUnr  v. 
M^Caugki^  U  J^ae.  1828,  p.  3a 

It  is  ocnapetent  for  the  judges  after 
the  record  is  closed^  to  ondei  producUoa 
«f  a  writing  which  was  previously  within 
the  power  of  the  party  who  wishes  to 
ibuud  on  it,  notwithatonding  the  66th 
aection  of  the  act  of  sederunt,  which  pro- 
hibits the  party  himaeli'  from  producing 
it  in  such  circumstances.  No.  6«  //a- 
.  milmn  V.  C%Mi  and  oiherfj  16  Nov.  1828, 

A  process  beflbre  the  inferior  court  at 
the  instance  <^  a  committee  of  a  kirk-ees- 

awitb  concurrence  of  the  procurator- 
cendttding  for  penalties  on  aoceunt 
ef  aik  alleged  ^irofanatioii  of  the  Sabbath, 
and  f«r  an  interdict— ^und  to  be  a  cri- 
minal process,  and  that  advocation  was 
iK)t  cempetent  te  the  Court  of  SessioD, 
although  the  pursuers  agreed  to  depart 
from  the  concMision  far  penalties.  No. 
|A.    JiiUtm  and  Hoff  v.  Lambert^  29  Nov. 

.  |^28y  p.  60. 

A  remit  to  an  accountant  before  clos- 
ing the  record,  in  an  action  of  count  and 
reckoning,  is  incompetent.  Na  21.  Do. 
naUkM  V.  FitOay^  3  Dte.  1828,  p.  14& 

I.  It  is  not  necessary,  under  sect.  40, 
ef  6  aeo.  IV.  c  129,  to  entitle  a  jfuiy 
te  advocate  a  cause  iinem  the  interior 

» eoHrtr  when  an  interlocutor,  allowing  e 
proo^  has  been  pronounced,  that  it  should 
appear  4»  facM  of  the  bill,  that  he  has  a 
pecuniary  claim  of  upwards  of  Ii.40  in 

•  4miouiyt«  II.  A  petition  being  presented 
to  a  sberiirfor  admission  as  a  Drpcuxator 
pfbis  court,  and  the  sheriff' having  al- 
lowed ol^Jecttcins  to  be  given  in  by  the 
other  procuratpra,  and  having  thereafter 

•  f  renounced  an  interkcutor,  allowing  a 
f  rdof,  and  the  petitioner  having  present- 
ed an  advoiUttlDS  for  the  purpose  of  hav- 
kig  the  ease  Cried  by  a  jury---found  thit 
Uie  sheriff  did  wvong  to  allow  iqmearanoe 
to  be  made  by  other  Jpartiea,  to  tne  efflbct 

'of  constituttoff  a  judicial  proceedi«p  or 
jrireoess  I  but  Uiet,  in  conaequenee  ei  the 
pteJBeedkigi  b^fooe  the  aherifl^  and  the 
Uititflocliler  pMuwiioei  by  Urn  an  ^o« 


fSiAg  the  Ce«it  tQ^i«mit-th».ciiip»  to 
tbim  with  tastnAotleqs.  J9o.n  »9ni^. 

Procuraian  hefort  th^  th^f^-eamrt^ni^af^ 

An4  i)«c  i8M,p^l«0,«BdNe.  40,p;»63. 

A  cautioner  io  a.  suspewom  «bei  hea 
advanced  money  te  .cany  en  the  asiee 
in  the  name  oi*  the  9U«pettder»if  eatitlod 
to  siat  hinsfllf  aa  »  pcrty,  after  the 
.  ohaige  is  suspended*  in  order  togHdacree 
in  his  own  Baa»e  for  the  anHHMt  eileK- 
penoes  which  be  haa  advanfeii  }^^  20- 
M^GhU  wd  Yvaao  «*  Uaadmt9^  6>i»ac 
I828,,p.  16d. 

A  general fiadingof  expeooea^oeajiet 
include  the  expencea  iocurrpd  ia  thetaP- 
ferior  court.  No.  26.  C^dhkmUiom  v, 
Graham,  0  JMe.  1898^  p.  173.  i 

See  interdict^  No.  30,  p.  21& 

I.  A  sist  granted  en  a  biUef  aiiqieii- 
sion  stops  the  diligence  o^*  poinding,  :as 
well  as  personai  diligenve,  duno^the 
currency  of  tiie  sQt» 

II.  An  interlocutor  en  a  bill  of  awspen- 
aion  ordering  it  to  be  answered  wUbiera 
limited  time,  meantime  siaUng  exenwyUon, 
and  to  be  intimated*  ^butenesgutieouQly 
<  and  not  otherwise,*  is  und^steod  te 
stay  diligence  during  the  curreocyef  the 
time  allowed  for  aaswenqg  and  findiog 
caution,  altliough  no  caution  haA  been 
offered,  ^o.  3(i.  JTaMe  a«  WikoOy  |8 
Dee.  1828,  p.  243. 

A  petition  and  complaint  at  the  in- 
stance of  a  litigant  againrt  his  eppooant, 
for  statements  made  in  judicial  proeeed- 
ings  aliped  to  be  untme»  ii^riouato 
the  complainer,  and  made  ibr  the  jiiir* 
pose  of  influencing  the  judgBscnt  ettbe 
court— found  to  be  irrelevant*  theory 
remedy  to  the  parly  baiig  aiiaeUonit^ 
damages.  No.  44.  «^oAiMte»  ou  ScoU^  14 
Jan^  1829,  p.  287. 

Circumstances  in  which  a  party  found  to 
l>e  barred  from  ot^jectinB  te  a  judicial  re- 
port as  not  exhaustii^  Sie  nointat  )ss^e, 
and  to  the  opinion  ef  tbe  eonsuUed 
Judges  in  reference  thereto*  No.  60. 
Stewart  and  Curator  v.  Bmkm  and  9tkar9y 
28  Jan.  1829,  p.  390. 

Found  competent,  under  the  aet  ef 
aederunt  6th  Feb.  1806,  £[>r  an  agent  to 
apply  to  the  Court  of  Seaaion  to  bare 
his.  account  ef  expencea  ef  eertaiii  pro- 
eeedAqgs  iaanaction  of  damayt  bfmue 
the  Jury  Ceurt  lemittcd  to  »»  euditer 
oftheCenrt  of  Siessionto  be  taxed  .as 
between  agent  and.  jflient,  altbewh; a 
«einit  had  been  made  by  the  Juj^  cSnurt 
te.the  aiMfttv  to  tax.  the  aoc^mt  eCex* 
■  |goaBiin,|ii»»  Coiirt  aa  iwtw#o|i  y^tty 


iKunp* 


'•  Coovt  Imve  not'powvr^  tfren  wtth 
iWRSMt  of  mii^  ti»  i>|)eti  up  •  record 
-olMteA  1^  ttie  Lord  CMnMry  on  mini. 

-mods  and  defbnces.  Ko.  71*  S^m^v. 
ChoHn'onddtk^s^  11  F«ft.  I8S0,  p.494* 
'  ■  Plndingft  on  mitten  of  flwt,  in  an  in- 
teiiecvlor  of  the  Lord  Ordinary  te- 
ildsin^  a  bill  of  sngpension  of  a  Judgment 
oftmniftHorcourt,  proeeedingon  a  proot; 
are  recalled  by  an  interlocutor  pmsing 

^aMtondbiU.  NaOa  Jir«rray«.JI^JVbir, 
19  Fkfk  I820y  p.  639. 

J  €ft4itton«T^  in  a  suBpension 'found  not 
liable  in  th^  expences  incurred  In  a  reh. 
tive  procew  of  reduction  conjoined  with 
f1^  •ttspenaion.  N0.86L  Adamv.Dennyj 
ei  i7«6.  1829,  p.  071- 

' ' "  Vl"b«n  l^e  judge  admiral  has  granted  nn 
interim  interdict  pending  the  diteuwionof 

-tL  cause,  it  k  0omf)etent  fbr  the  aggrieved 

^'peity  to  t€tao9e  the  proce^  into  the- 
'€o«rt'  tif  8eMion  by  biu  of  suspension, 

*  pmylnglbr  recalt  of  the  interdict,  and 
•'for  letters  of  suspension,  upon  caution 

-  ler  the  expellees.  No.  88.  Mathnon  v, 
M^Deweiij  21  Feb,  1829;  p.  &75. 

After  an  action  of  damages  for  de&ma- 
-tion  hes  b«en  remitted  to  the  Jury- 
Court,  it  is  competent  to  conjoin  with  it 
•K  supplemeirtary  action,  founding  on 
'iMher  slanders  pterious  as  wdl  as  subse* 
mient  to  (hat  which  Ibrms  the  subfect  of 
the  original  action,  although  ret  novUer 
wniene  be  not  alleged,  the  second  action 
cMit^ining  no  statement  inconsistent 
with  the  first.  No.  90.  M^Dwgaiv. 
OmpbeUy  25  F^.  1829,  p.  698. 
'^  >  At^tloii  dismissed  because  the  summons 
was  held  inconsistent  with  the  condeseen. 
dence,  the  fbrmer  having  set  forth  as 

-  the  ground  of  the  action,  which  was  for 
payment  of  a  bill  against  the  drawer's 

*  r^presentatlre,  that  rae  drawer  indorsed 
'the  bill  to  the  pursuers,  whereas,  in  the 
condescendence,  whUe  the  defender's 
averment  was  not  denied  that  the  bill 

*  was  indorsed  by  the  drawer  to  the  bank, 
'  by  whom  it  was- discounted.  It  was  mere- 
'  ly  aHeged  that  the  pursuen  retired  the 

bill  at  the  bank  with  their  own  funds, 
and  that  the  drawer's  tndorsation  was 

'  afterwards  obliterated  by  mistake.    No. 

"  91.     Rolmuitn  tmd  othere  v,  FefrpAmnmi^ 

'  25  Feb.  }820,  p.  600. 

*  Advocation  is  ^ompetetift  wfaetv  on  to- 
lertsctftor  of  an  Inferior  Judge  diopoiea 


?oe(.ttM<di*iriMr^  •!• 
though  te  beoiot  a  fidoiiudsviaiit  ^m^ 
f^reuM  «Q  the'«tiiec  pardaOi  .  No^fiS. 
. etimett  Tru»»u»v^Mmer^^  E^  1829, 
p.603. 

•  Obfeotion  by  (he<raaBer  of  » uiiltipb* 
poincung  against  mn.  mrreolfiBg  creditor 
wakening  the  praceso,  after  it  had  been 
asleep  for  move  tfaaufiTe  ycas%  lepeUod. 
No.  9S.  HamOtrnv.  Melfo^e  7VaM^«a» 
20^0^  1829^  pw  897. 

When  an  interlocutor  of  a  Lord  Oidi- 
dinoiT  repelling  a  prelinilnary  defbnte, 
and  finding  the  defender. liable  in.  the 
expences  incurred  theieby,  la  aim^y.od* 
hered  to  by  the  Coort,  the  interio^tter 
of  adherence  does  not  carry  theaiUiti«iiid 
expenses  ineonedin  the  Inaer-Houley 
unless  it  contain  an  expieas  findingito 
that  effect.  No.  100.  I^emrmmOk  t^Mw^ 
ton,  W  Feb.  1899,  p.  «S9. 

In  a  sununoneoa  teonteaventlon^ndftd 
at  the  instance  of  the  next  heir  of  entail* 
with  coneurrenee  of  the  moM  remote 
eabstitutea,  containing  a  oonciiwon  tJuit 
lands  alienated  in  vio&tiun  of  tibe  entail 
shall  beloi^  to  him,  it  being  held  that 
he  held  no  title  to  pursue*  the  renftoter 
substitutes  are  likewise  barred  firom  ijiv 
eisting  in  the  summons^  No.  103.  XMslr. 
son,  4r^.  V.  Vmninffkame^  8  iiferdk  18299 
p.  653. 

An  esozure  and  alteiation  of  the  date 
in  the  body  of  the  summons  fimad  to  be 
fatoL  No.  108.  Taylor  v.  ilfeM^.5 
Mmrek  1829,  p.  798. 

See  Heir  Appareni^  N»  llO^  p^  841k. 

A  mnkinlepoindinff  brought  by  tJbe 
executor  of  the  creditor  in  on  heiltaUe 
security,  in  name  of  the  debter^fia  a 
competent  action  for  determining,  wlie* 
tfaer  the  debt  belongs  to  the  heir  .«r  exe^ 
cutor.  Now  128.  Mrs  Sekaia  v^Jthkh 
entfoO^t,  21  May  1829.  p.  89«.  1 

In  a  process  of  multipkspoinding  mlied 
in  the  name  of  a  minor,  with  eensent.p^ 
one  of  the  eutotors  by  name*  there  hiAng 
several  of  them^  thnee  of  whom  W«re  j^ 
be  a  quorum,  and  the  summeas.  being 
intim^bed  to  Iter,  and  to  thecaiator  wj^o 
was  named,  it  was  inmd  net  to  be  a  geed 
objection  to  the  annunoa%  li<,  TJiat^t 
did  not  bear  to  be  «ith4XNunntof  lOl  t^e 
-  corston  or  a  quonuni  ondv  9tHirt.  Xiiet 
'  intimation  was  not  omde  4x>.  the  whokrer 
a  enorum.  Na  182^-  MtbgrUm  %  ^mm, 
98Jfarl629^p.918. 

A  tenant  being>  sued  tenait  b^end 

.  i:^4#,  and  craving  te  ha  ossoilnM  on  t^e 

ground  of  noa^UfibDent.  of.  the  4an9. 
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INDEX. 


roes  nm/  cxnwuwfy^im  conuusunn 
tbel,  i^liMDiiinMiMitvaltlMgii  ttie 
tit  'Minplahied  of •  vAy  mamntly 
»eii  tatenddd  b^  ike  Judge  ivlio 


'  cdinpetiMt  M  '^Om'  temuit  ti»  iri^rooite 
^' WItliout  isMitg  teav0(of  tke  jodlsa    01»o. 

'  Ak  iair<M!fttloD,'  without  iMve  of  th« 
inferier.ftt<l{ge^  eonkMalHifttf  ^«  judgWBt 
-wliieft  ^odi  ii«t  dacMifltthe  cftnokulcntt 

-  llfthelibel,  i^liMDiii] 
toclfnieftt'C 

'  tHiV«  been 

*  )»iMAioiiii«ed  U  to  'elTe  the  pmuor  all 
thut  he  WW  tnCttlM  to  get  by  hU  «ctii»i. 
Ho.  Ida     J^ir«0^hiM#«.  £^r^^  £7  Jftty 

il66 .iliiiNMIil#iK,  No.  137,  p. 440. 
'^  iA  infttaimtngf  note  against  an  later. 
^  tocutov  of  a  horA  Ordinary,  xvfiiaiiig^  a 
-^biU  «f '8U0peitfioii,  haviiig  been  atvnck 
I  out  'OfT  tbe  v^  wlthovt  writiiig^  tboe- 
'ttpon,  OD  account  of  an  Irreguuritj,  it 
^l»  iacompetent  to  bring'  the  judment  of 

•  file  Lotd  <M]naffT  under  revtew  by  a 
'  mm  MU  oiauqienikm  in  tfaae  of  tceaion. 
'Ifo  I4«k    tMtth  /retail,  30  Map  1389, 

A  partf  entitied  tobe  repooed  anlilst 
.»as  ofnteifooiiter  of  the  Lord  Os&iai^ 
which  had  become  finAl'ih  coneequence 
of  tJio  omiMiento  ttDMoc  the  0umiaon»  to 
a  reckiming  note.  No.  147..  Hemimmn 
o.  Hamilton,  6  June  1829,  p.  988. 

The  Court  paasei  a  biU  of  suspension 

mdjmnted  interdict  against  a  tnistee 

^  IttfeR,  wilth  :a^  powter  of  sale,  proceeding 

to  sell  .the  Urnas  duiincp  the  dependsnce 

'  of  lAn  appeal  against  a  ninner  ^gment 

/^  the  Court  reftudng  an  interdict  against 

:  »aal0  cf  the  sane  hmd,  on  ceoiridering  a 

-dbmer  blil  oi'  snqieiisien.      Na   146» 

-JiMKnre*  Amss,  i3  Jum  1889,  p.  1034. 

«>.i  .'Adiredation  on  the  growxi  ot  want  of 

?  iwakciitaliod  it  tncon^tent  where  that 

dAneo  has  not  been  pleaded  <»  iitidme, 

^M^.  16$.     JteAom  v.  AUjfiUy  80  Jmu 

An  acUon  to  Jkave  it  fbond  asid  de- 

"  cbned  thnt  'the  pursnen  wisve  entitled 

^^wevrnfttho  delbnders  from  erecMnff  a 

^birildtngito  an  Si^biningpfoperty,  wh%h 

i^m^^te  A  mrisancO'  to  the  pursueta  or 

•the^vMgfcbourlkiod,  and  that  the  deihii. 

ders  sho^ild 'be  ordained  to  desist  fittu 

f  rddiin^  i4uiy>oaeii>  faottdiiig,  ibnnd  cotti« 

potent,  althoujrii  no  such  buildings  weie 

vdiect0d^iner>{md'any''Biiiflowse  exist 'at 

the  tinie. '    Nor  109.     AiU^  omA  Mkm^ 

v^li%A^t84ifiotft  11189,  p^lOM^ 

A'  'tMitrf^  siM'  SO  xepfesentat^TO.  of 
vlothw^  liaifilng  denied^  tn*  his  defcnce, 
that  he  did  xopnesenti  or  had  incurred  a 


.A 


.C0M4  iwi^'alMreMod  d^Benc^  i^ppB^ 
iimtiBnHs..,>faOQd».^hMtJ»e,did  mt  4q«ir 
ony  acepgoaentatlott  hj  m^m^  wmit^ 
merits,  and  waonet  faeicl«M<fti|»-JU8 
ftiBt  defaoee  of  niwhieprowwliiljywi.  No. 
108*  fisM  9,  Banmt^  8#  Asif ,  1829i.]i. 
W7a.  J 

.  i^jseuwstBWfPs  itt  wfaieh  w^  uiiabitivn 
was  recalled  on  account  of  the  incgiiipct 
and  bhindoied  £1190  in  wWchUio^ailand 
letten  iiad  been  piopaBsd.  Na  IfM. 
BmoU  Ob  JokmtmH  M  ^Jmti  l9Sfih.iP' 
108L  t  ,a 

See  Svgmrior  md  Vamk  No,  l4(^p. 
W.  .      ,H 

See  iS^flfMSiiralion,  No*  179i  Pf  l|30i^  t 
Where  eaopenaea  bsFe  been  &«iifid.4fP» 
ahfaough  not  taned  before  im^iinatiwk  ^ 
appeal,  the  Court  may  aiutfiodfQ  .tJie 
taxation,  and  thereafW4irantij|tOiHO 
eveoution.  No»  177*  IMsfcfon.o.  itffd 
AMayn,  7  >/<^  168iA»  p.  1 130.  ^ 

L  A  minute  containii;^  alt<enitM»a 
which  ase  not  of  thejMlMirffpf  meiwrffe- 
stckstiona  of  the  originfO.  libel,  la.  «vt 
competcort.  11*  A  oonoluaioD  in^«a 
•  Summons  of  declarator-  to  Jiafo  .im 
vobstmct  point  asoertained.not  compe- 
tent, whore  there  an  no  ^oHnJnaioo^ 
foUowiag  thciefiromt  in  wlwch  ithe  /pur. 
suers.  have  a  patrimonial  .ii^tasNt.:  or 
where  such  eoDaluBions.baye  been  4a- 
missed  as  incompetent*  No.  iOO^  '^eprf 
hMert  and  Cummtrnta^tn  ^  ^S^fip^.^f 
Z9tland  V.  FreehoUhrs  «itf  C^wioiiwwiars 
^  SfH^»  ^  Orkmeih  8  Oo^  18«)»  {k 
1161.  .       : 

flee  S^fomr  ami  Vavah  No,  I06»p, 
1087.  , 

See  Heir  Apparmt^  No,  182^jpi,,     .,,. 

See  Member  qf  PaHiamemt^i(Q^,l8J,  j^ 
1801. 
Fnoor>  see  /Morvmoc,  No.  9,  p*  4U 

A  par^y  to  whose  oath  lestUig  pwli^ 
had  been  referred,  hoTing  deieianaA  tW« 
pMnt  to  the  oath  of  the  pinmieiv  and 
iwi¥ing  died  befinre  the  oath  was^omilMii 
or  the  record  clooed^  it  avs  foMKi  Aft 
compfteot  for  hia  representative^ ,  who 
had  sialed  himself  as  defender,  to  retract 
.  tibia dofitreoee.  Noll,  J>^S.Cafkmih 
o.   Maieolm  M'-NaUl,  flO  ^oa,  liB8«,  p. 

See  i}mi4n«»<,  No»  18,  p.  ML 

.     In4ui  oidiMxy  action  to  debt^tho 

&thor  and.  mother  of  the  defender  «ro 

competent  witnessoa  agi^nat  himk  -  No, 

.  84.    Cewia  o»  J^imki^^  9  ilso.  I88O1  |k 

8eeiri^JSro,^p,804. 
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Parole  erldence  la  not  coinpetent  to 
/%eiS  ft'wrf>tteii>  eMIraet'WtilBhii  otfacr- 

*'' ^  CiMUttWtaBcei  enlltiliiig  the  pumier 

^hS^u  pnttem  Ar  aUuent  W  »  natutal 

child  to  her  oath  In  supplement.     Ko. 

i^fif^  'M-^HfUm  9k  me$kj  lit  JF^^  1<8*,  p. 


^  '•  A^  aftMrporeluiriiig  An  faeriilable  wub^ 

•4^inr  his  ows  name  at  a  pohlie  sale, 

^Wfag  sttbMbribed  a  letter  along  widi  B, 

to  the  seller^s  law  agent,  statins  that  the 

■bttrfihaae-'had  been  made  for  bdMof  of 

B,  and  authorising  a  diraosition  to  be  pre* 

pavtfiNl'in  B^s  name,  ot  wUefa  letter  B 

l^^iieBftefliloii,  although  he  shewed  it  to 

^'thifr  agenty  asd  A  having  aubaaquentl/ 

tMUd  the  iixiee,'  got  a  diitoosition  in  his 

•>«Nlmflitoi»,  on  wfiich inftfunent  foUowedy 

^'«nd  possessed   the  subject  for  sereral 

years  without  opposition   .famd  that  A 

i»Mi  riot  b»  required  te  denude  in  fa. 

"^MOt  of  B^  «hefe  being  no  writ   of  A 

•'lillewtnrthat  he  took  the  disposition  in 

^trust  for  B,  although  wXieg&d  that  bis 

iidoing"eo  «Mhs  a  ttwA,  which  uighibe 

-pt^ed  pntmi  iU  /ur*    No.  143.   M^JCap 

»  ^  ^Mdr«M,  4  Jims  lim,  p.  M«. 

-     A  -referMMe  by  a  pursuer  to  eath  of 

'  n  beidimipt,  in  an  action  against  the  trus- 

'  tee  im  iiis -sequestrated  estate^  found  in. 

«iUpeleiA,  the  bankrupt,  i^io  was  the 

•  pdnuei^s  unde,  having  no  reversionary 
-Interest  in   the   question.      No.    1IN>. 

Tmo€r$  vm  iHeiis  11  JiiJjy  iaS9^  p. 

PaoPEBTT The  owner  of  a  reserved 

•HgtA  of  lordship  on  the  coal  out-put  from 

a  particular  field  exceeding  a  fixed  quan. 

titj,  and  finming  a  real  burden  upon 

•the  |>roperlf  of  the  soil,  tmj  prevent 

the  proprietor  of  the  field  from  bringing 

up  any>  part  <d  the  produoe  at  a  pit 

..iiMMitb:bey«ttdthefirid.  No.  «7.   INMit 

r^ijAadhMM,  47  Aw-  IMO^  p*  4S7« 

^  ''TlM  pnprietor  of  tfao  ground  floor  of 

^wMoiMe  eir  tenement,  divided  into  aspa. 

jffite  dwellings,  and  belonginff  to  different 

•  propdeter^  each  having  a  disposktion  to 
thMv  respective  parts  andportkms  of  the 

•'«meinent  described  in  thor  titles,  is  not 
••tb»  etoclttsive  proprietor  of  tiie  astern  or 
.  ground  on  which  the  tenement  is  buflt^ 
and,  thesstfon,  «annot  .avcwat^  a  sunk 
I'dtos^y  of-  his  own  authority.  Na  es. 
^metMff^  Pa§lodk,  8  F^  ISM^p.  4A& 
.'  /A  lead  having  beennasd  as  a  pnbUc 
,.}iqM  And  foot  wd.  forufNranla  af  foHkv 
.  |re«%«id  it  being  alao  admitted  thftt4t 


had  been  used  without  tntwruptlon  as  a 
elatblifi  cfTl  ft|»^•0lfr%^i4P•jl,^ve|^.ril|re 
^ttotMrodMctiunof  oiirtft  Mo  Um^  piMTft  of 
.  the  jcettnlry^:  being.' «  perM  flf  ahopt 
tfair^.3UWB«»*4buiid:.lhAt>  a  ;rifi^t  ws 
thereby  established  to  use  it  asacartapd 
•  earriagOiiEMidi   Ne^  Mt"  tFfir^  e-  if\itrbe$ 

Md  «M0r«»  a»  Fe«w  1900^  p..  M8, 
Pnovissoir  to>  HjBi»a  avo  Cmu)«Eii«»- 
Theaeoc^taUMaDf  a.  sum  of  I^GQQby  a 
daughter  en  loeoaaUm  of  hfir  mani^gp, 
which  sum  she,  by  a  bolapi^  acknair- 
ledgment  found  ia  her  mher's  r^posi. 
tcKies,  ^  agrees  to.  dedAct  out  of  whatoter 

<  my  fiithcr  haa  or  n«^  lewe  me  by  trill 
«  at  his  death*-^eld  to  exditde  her  ftam 
claiminga  provirionefL.(a9^  with  which 
a  general  trust«settkaneiit(  execut^  by 
her  fiither  five  years  afterwards  ima 
bmdened  in  her  ikvoux,  and  whichi  dl^ 

.  dared  that  this  proviakm  ^  AhaU»  with 

<  what  they  have  ahready  received  firm 
«  me,  be  in  lull  aatis&ction  to  my  aiid 
^  cfaildnen  of  all  portion  natural^  l>aiiti*8 
«  part  of  gear,  or  other  chiim  or  demisid 
*  they  may  or  can  make  ihiwugh  19^ 
«  death.'  No.  116.  Cmtmv,  CalfW,^! 
Mmth  laaiK  p.  824  .  / 

PvMLic  OrriGX,  aeer  Smmmar$  Afptj^atim^ 

No.  187,  p^  120L 
PunxiiG  FoLxcs,  see  Wini$r  Htrdii^.  Nob 

«e,p.44«. 


JUmivo  axb  Salx — ^lleol  creditota  her. 
ing  decrees  of  maiUa  and  duties,  a0d 
having  brought  a  process  of  ratting  md 
sale,  applied  during  the  depemUincefiof 
the  action  for  sequestration  of  the  estate^ 
and  the  appointment  of  a  judicial  fiietee  i 
and  the  Court  granted  it^  netwithsiaiid. 
ing  the  opposition  of  testamentaiy  ftitts. 
tecs  in  possession  of  the  estate  who 
alkgad  that  it  was  not  bankmptt  jaid 
that  they  had  begun  to  take  mrsimrniiHu 
aell  part  of  it  for  payaMOi  of  ih«  debts. 
No.  78.  JJank  nf  Scotland  -9,  OsttMfr** 
Tm^UtH  18  Feb.  1829^  p.  618.     . 

In  a  ranking  and  sale^  the  want  of  par. 
sonal  citation  of  leaicKeditom  in  poasM. 
sion  cannot  be  supplied  by  thepBtsMlr 
sisting  them,  although  they  do  — T  Tilniil 
the  ol^tion.  No.  1  LSI  ^/iUkjo^M. 
UaniUeni  7  Mmnh  1829,  p.  812*. 

BxDvcTiox,  aee.Aisfifinitisit,  N^  189,. s. 

881.  ,  r 

RxGjaivxATiAx...^n  extraot..fimB  -tlie 

IMoks  of  Council  and Sesiionstf.n deed 

under  reduction  tisuffioitnt'  U^ettisiy 

the  pnodueticmv  alihougfa.  tim.deed  be 

.  challenged:  un  llm  ifto^nd  of  an  infiv- 


'  of  the  Ori^ind  itseif,  shQ  €he  dekMer 

'  b^  inning  to  adtnft  tlie  ftet  npMV  wtrich 

thfe  challerjge  is  tested.  Ntf.  m*''Jf0eit 

ItEi^AYATiaN — 111  an  actkm  of  dftnifli|^ 

'  ftgahist  a  inagfstrtte    Ibr  grsnting  an 

iflegal  warrant,  under  whieh  a  party  has 

*  •  bee*  apprehended,  it  is  not  neressarjrfor 

tfa^  pursuer  to  arer  nndice  or -want  of 
probable  cause.      No.    2.      Stmdkam  o. 

*  Btoddiirt,  IS  ?/&v.  18t9,  p.  6, 

An  action  for  damages  will  He  against 

ittstices  of  the  peace  for  words  maUeious. 

'  hr  spoken  br  tnem  In  a  judicial  capaclt  j. 

Fa  1^.     Aobertfon  v.  Allardke  and  Ao«. 

■    iMff,  14  May  1829,  p.  S5A. 

An  action  of  damages  for  reparation  of 

Itiss   occasioned  hy  a  decree  regulating 

'  interim  possession,  and  granting  interim 

execution  of  a  judgment,  which  wasafter- 

*  wards  reverseti  on  appeal,  is  irrelerunt, 
nndice  not   being   alleged.       No.  183. 

*  'Gn^um  V,  Dtrndas  ana  tthen^  9  Jufy 
1889,  p.  1177. 

Xies  Judicata,  see  Tattrie,  No.  198,  p. 
'  958. 

flXTSimoir,  see  TAen^  No.  11^9^  p.  88^. 
Although  a  back  bond  limits  an  assSg. 
nation,  conceived  in  absolute  terms,  to 
'"  i  security  for  a  specified  debt,  the  assig- 
nee may  retain  the  subiect  till  payment 
of  all  debts  subsequently  contracted  by 

*  the  cedent.    No.  164.     Hwsei  v.  Eart  qf 
'■  BreaMbane^  18  June  1889,  p.  1989. 
Itioirr  ix  SECtrnjTY — An  heritable  credi- 
tor, wHh  a  power  of  sale  In  his  bond,  is 

^  entitled  to  exettise  it  by  brmging  the 
'  lands  to  sale,  notwithstanding  a  seques- 
'  Mftion  of  the  debtor^s  estat^  and  that 
* "  the  trustee  has  exposed  the  lands  for  sale 
-  under  the  banlmipt  statute,  the  lAtter 
^^'not-hiMng  found  a  purchaser.  No.  48. 
Beveridge  o.   Wtltmi^   17  •/<m.   1829,  p. 

A  person  holding  an  beritable  bond, 

*  Irtth  a  cHiuie  of  sale,  in  security  of  ftitore 
tdmnces,but  Hot  pretendinig  to  hare  ad- 

*'  fancetl  ihe  whole  sum  contained  in  the 
'•bond,  is  not  entitled  to  bring  the  snbiect 
'J  to  sale,  tmder  the  power  contained  4n 

*  Sis' security,  without  having  obtained  a 
**^'<lect«c'constitnting  and  ascertaining  the 

amount  of  his  debt.  No.  96.  ffamUhn 
^'■9.  Tma,  W  T^.  1889,  p.  W3. 

*  A  creAtof-was  fti  possession  of  a  tatk 
••  of  coal  'npon  an'  a«!i^;natitm  from  the 
^  iMee  ii'securttf-Wr  payment  of  ft  VJeHt. 

*  Ho  aftetwards  coiisented  to  another  as- 
^tign^Oil  Mmted  between  terms  by  the 

lesKe,  UM  the  trusteea  for  his  creditarsy 


bf«i#^ 

by  titg  •lieW'«aA|h#p.iWhc 
second  assigneff  iieliiid  hiniaelf  ttDrfagF^he 
-^tvhfriMiirthe  <fafe '«f 'ih9<tfeiialimBi^a> 
him,  but  no  provision  #a8  itiM  llM^e 
payment- of  il^-fiilr  the  prei^titfFf 
l^e  term,  duritagwfafedh  ^i«jfora__  _ 
^ee  had  bee&uk  MnnalMi'QrtlhMib- 
jectt  it^waonotes^lbl^tllHiMrr 
term  of  Whitsunday,  whim  the  1 
ilAnanded,  and  moatnA  payiurtiUHtf  it 
from  the  second  aMimv,  wW  ttfBtffcen 
in  poswsoion  i  ftnnd,  lit  lifiiop  eiMloi- 

'  ftAnees^  that  the  latter  fai(d  no«figii  of 

repetition  agvinsc  tlifr-ibnBiev>aMttilae* 

No.   U8.      mmUatmA   ^^B^ftt^-^ 

ilfofvft  1889,  p.  830.  M 

A  bond  of  amiuiil^n&i  wM  #  %ngflii8i 

'  of  aastoe  and  hiftfhnaA*  in  tht  laods, 
although  without  any  dtspodtiMi  inrithe 
lands,  is  a  vaHd  rights  and  n  anAellnt 
title  to  pntsne  an  actioli  cif  nMlllii  and 
duties.    No.   174^     Jfiaerfimitf:  «.•  IMb^ 

Rvv-mie,  see  No.  7b,  p.  «X9L       .    ^-  i 

•    .      '  ^    .    ^  .ir 

ftALS.— A  person  faovinr  beenr  oHowii^to 

'  take'  possession  of  the^dtoilaUa  of  %is 

trade,  upon  a  contract  «f  KioattoMs  iut 

under  an  obligation  to  puf<cAxB8e4lf«ifAy 

acettaitt  time,  at  a  fixed  pile^lididfin 

a  question  betweein  biA  ctiftdlMnr  And 

the  seUer,  after  the  trnn  iif  |iiii1ihiaii 

-  fand  elapsed,  thttt  thetfanafiBMlMse^t^e 

property  was  suspended  till  paymeMt'of 

the  price.    No.  99.     ITl^^  AMMbi, 

I0l>«e.  1998,pii2ll. 

When  a  nfultiplepoittdilfeg  nnd'4«e)a- 

'  ratoris  brongfat  bv  €hepVKlHisa*«#lui 

heritable  subject,  ib'r  dispossf  of  tk^^^Mfee, 

and  extinction  of  th^  debts  i^d  bUrMia 

affecting  the  subject,  the  eieditsr'qn  a 

'  real  lien,  on  being  pi^awad  to-  thg^hde 

'  or  part  of  the  iUnd  J*  mMs,  la  bdHiAd  to 

dischafge  his  secuifty  to  thtt8>  «WWit 

only ;  while,  on  tho-otibsr  band,  thb^Mr- 

•  chaser  is  entitled  9»  imlBS  that  the  JiHe 
shall  not  be  disposed  sf tMOif'the^ffl). 
pertr  shall  be  deeltfed  to  be  «lMiIitMly 

Asencvmbered.   NO. 48.   UtOg^ 

«km,  18  Jbn.  1899,  p^  381. 

In  a  ttie  of  i^eat  by  ssMipls^  t6eMr. 
chaser,  upon  deliverv  of  the  stocky  Mr-r 

•  i«ig  ^eOt^d'Hlat  it  Wis  MMiit :|4  the 
'sample,  btft  m^- hffHng  ntfttsed*  t»  liW 

cefve  d^vevy,  siidaftoiNraf^^triista  1^-- 
-pfement  or  t^MelN^  ^sab  &mmlA§i, 
baring'  SMMNl  %h  iMeto  ^^^ttw-HMitoy 


ixmf^ 


.„  tiie  wrWe,  an  |he>  awuA  of  the  inferior 
3.  AiMUMr  fifths  gnSxu    No.  6&     IFii^v. 

Jii«IIIS,i9e^  IFn<|  No.  aa,  p.  S04. 

i^  objoctld^   to.  an   inftnunent  of 
0Kaliie«  tiat  Um  4ooquet  of  the  aotaxy 

.  :  W«9Ptt9tMly  itoted  the  number  of  pagpB 
•i.««lMittuig  «f  niKe»^  instvad  of  eight 
B0M»  overruled,  each  of  these  pi^ea 

..  (ji^  emectlj  niuDberady  and  thedoc- 
'  i|«et  nre«4ng  the  evfor  to  be  a  clerical 
■dvMe^    No.  103.    JHckmm  «.  Cwtmjf. 
A«M,  ^  »  Ma^ch  1899,  p.  C53. 

0BM»««irA  vnevATio,  eee  Frmif,  No.  709 
p.  630. 

/S9«vS8VS4i»iov»  see  JEtontnipC,  No.  18, 
D.  5«,  No.  >»»  p.  969,  No.  76,  p.  519, 
Ka«l»p.Mt,  No.  as,  p.  659,  No.  Ill, 

-  p.80»»No.l34,p.990»No.l66,p.l062. 
Onewlio  had  the  management  of  an 

. .  taction  ^  Iboiiittre,  haviAjr  aUowed  ie- 
tUVOitiBted  ariidei^  belongmg  to  a  third 
pcfft^,  to  he  aent  to  the  phice  of  aale, 
and  there  publicly  sold,  assoilzied  from 
an  action  at  the  inatanoe  of  the  landlord, 
.  vheehud  mmd  sequestration  for  resteva. 

...  lAm  of  the.gdodaor  their  value,  the  de- 

•  fender  heirt^g  fllr«o  that  allowance,  and 
.  ttepovnted  for  toe  price,  without  knowing 

eny  thing  of  the  sequestratioB.    No.  M. 

A  eeapetition  haTisg  arisen  respect- 
\  the  suoceaaiep  to  an  entailed  estate, 
1  n>  exehistne  possession  having  pre- 
viously been  obtained  b  v  either  party,  the 
Ceiurti  unen  the  appucation  of  one  of 
,.  tkem*  \»  the  meantime  sequestrated  the 
estate.     No^  70«     CoAcutt  «.  Catkomrt^ 
U7e6.  1699,  p.  419. 
,      See  Hiffhikt  SepKU^y  No.  48,  p.  848. 
See  HmMBgmdSaie,  No.  76,  p.  819. 
'  •  .  Aw  erdinary  aetlon  befinne  an  inferior 

*  pourt  mbist  a  tnistee  on  e  sequestrated 
.  :esjtatei  Mv  papnentef  a  dividend,  with- 
'.eul  deduction  ef  a  sum  whkh  the  trustee 
..end  eommiesianera  declared  should  be 
s;id^ucted,  fetnid  ineempeteat,  the  only 
.>enif4y  MBg  1^  a  summary  eempUint 

to  the  Court  efSessimv     No.  178*    ^. 
,mdJ.  MMM  «v  Jfstei  7  Jmlg  1899,  p. 
I13fe 

'•  Aff  haiitiddeaDaditor  having  purchased 
IhNBi  ijbe  trufteeoAVsequeetratedesUte, 
al  a'  imbliQ  sale«  the  .  property  ever 
wMohthe  heritable  eecurity  extended, 
ate  p|!ic8  leas  ihan  (he;  amount  of  tie 
'    "       'Bahlelellietnii' 


tetfertW     _ 

and  in  r^pmrinent  of  the  previous  „  _ 
duties,  which  had  been  paid  by  Uiistee 
eut  of  the  sequestrated  rundif  although, 
by  the  articlea  of  roup,  the  exposer  was 
to  relieve  the  purchaser  of  all  leu^tiea 
and  public  burdens  previous  to  the  date 
of  the  sale.  No.  186.  Dumlop  v.  Jlfec- 
Keehme'9  TrusUe^  \OJvfy  1829,  p.  1198. 

Ssitvicx,  see  JSusktmi  m^  W}fh  ^9.  SO,* 
P-984. 

A  havlQg  died,  leaving  a  son,  who 
afterwards  dies,  without  having  made  up 
any  title  to  his  fether's  estate,  it  is  in- 
competent  fer  the  heir  of  line  of  A  to 
object  to  the  service  of  an  heir  of  eon- 
quest,  on  the  pretence  that  aU  room  Ibr 
the  succession  of  an  heir  of  conquest  to 
A*s  estate  was  excluded  by  the  surtiv«' 
ance  of  his  son.  No.  104.  AiUkHtm  eu 
A%iehi$m,  3  Mmnh  1829,  p.  684. 

8x&viTnDX.--A  servitude  agsinst  ^d- 
ing,  contained  in  a  minute  of  sale  or  ob- 
ligation to  grant  a  disposition  by  a  piyty 
not  infeft  in  the  propertyw..Jfound  to^  be 
ineffectual,  not  having  entered  the  sub- 
sequent titles  upon  which  possession  had 
followed  for  49  yean,  although  it  wm 
conditioned,  in  the  minute  of  sale,  that 
the  servitude  should  be  inserted  in  the 
disposition  to  be  granted.  No.  37.  Sh» 
ftghi  e.  WUKm^  19  Oco.  1028,  p.  246. 

A  grant '  in  commonty  of  pasturage* 
to  feuars  in  a  burrii  of  barony,  with  an 
obligation  to  hafeft  them  in  their  several 
tenements  and  pertinents,  fellpwed  Mr 
immemorial,  and,  for  some  considerable 
time»  exclusive  use  of  a  quarry,  situ^ttf 
in  the  subject  of  the  grant,  held  not  to 
confer  upon  them  any  right  of  pcroperty^ 
or  servitude  in  the  quarry.  No.  74* 
CseimUfioetfrs  qf  StnAao€tk  Bmhmt  «r* 
iSTir  AlejBondtr  KeUh^  12  Fsb,  1829,  p- 


A  privilege  granted  in  a  fetiwdisperi« 
tion  of  taking  peats  fVem  a  neifdhbouring' 
mossi '  both  for  fuel  to  himse^'  and  fer 
*  sale,*.«-ibund  to  transmit  to  eachayeur 
cessive  proprietor  of  the  feu,  but  aot 
conunuBicahle  by  hmi  to  suMernars  nsr 
lessees  of  part  oi  the  lands,  while  M 
retains  to  hunself  the  AxU  exercise  of  t^ 
privilegew  No.  124.  Ciu^MiabrM  «.  tfroM 
end  others^  14  May  1829,  p.  868. 

Ship. — ^A  person  appearing  frqm  1ibexc^$^ 
ter  to  be  true  atul  sole  owner  of  a.  vea^ 
seU  and  having  power  to  assume  the  Kh«- 
aolute  coiUrol  of  its  manitfement,  ifi  liable 

.  for  furnishings  saade  to  it,  altliovgh  hitf- 
light  utay  be  aH<Ufi/^d  hj  4  ba^  \1mit0 


ms 


v$jmx. 


^  Um  totner  owner  who  cMtitfiiffd  to  tci 
'  nmaiteroftlM  ^««9eL  A  muter  being 
bound  to  keep  a  ship  insured  in  a  credi- 
tor's name,  w  not  entitled,  without  spe- 
eial  authoritji  to  enter  it  in  au  assoda- 
Idon  for  mutual  assurance,  so  as  to  make 
the  ereditor  a  partner  in  that  society. 
New  6.     M'Lofm  «.  BiOk^  16  i^oe.  1828^ 

Bt^ciKTYf  see  TlUe  te  Fwwt,  No.  123^  p« 


In  a  eontmet  of  eopartneij  where  there 
Is  no  s|>ecial  agreement  as  to  the  respee- 
ii^ro  shares  wmch  each  party  is  to  haye^ 
•quality  of  shares  is  to  be  presumed,  and 
tl!is  presumption  held  to  apply  to  the 
«ase  of  a  clerk  who  has  been  assumed  as 
•  partner  by  Ma  employer  in  a  question 
between  his  representatives  and  the  em- 
i^yer.  No.  133.  CampbeiTs  Trustees  sw 
Thomsm,  26  Jlfay  1829,  p.  921. 

A  society  of  porters  was  held  respon- 
sible for  a  box  put  into  the  hands  or  one 
of  their  members  for  carriage,  and  not 
^lelivered  by  him  at  its  address,  notwith- 
■tending  a  delay  of  seme  weeks  in  mak- 
ing the  proper  inquiries,  by  which  it  was 
ascertained  that  the  box  had  been  lost  in 
the  hands  of  the  porter.  No.  167.  J^ann 
and  Csk  «.  Skkmer,  27  Jane  1829,  p. 
1100. 
StatutSm-A.  power  giyen  by  act  of  Far- 
•  Uament  to  comroisnonexs  to  open  quar- 
riea,  and  take  away  materials  therefrom, 
witikout  making  any  compensation,  will 
not  entitle  them  to  use  a  quarry  already 
opened.  No.  74.  ConmMoners  qf  SUms^ 
hamtk  Bmrbout  v.  Sir  AlsM,  KeitK,  12  Feb. 
1839,  p.  809. 

—  1879,  c^  83,  see  FteseripAm^  No. 
«l,  P.S78'    No.  98,  p.  629. 

-  1681,  c  8,  see  fTrii,  Na  88,  p. 
88** 

■I     I    ■  ■  1688^  e.  II9  see  Winier^hertRt^^ 
No.  60,  p.  446. 

.1693,  c  12,  tee  fTrO,  Now  106,  p. 


783. 

"pTwa 


-1698, 6.  23,  see  Jtwi-Rifi,  No.  78, 


.c*24y8ee  TMtie,  No.  72,  p. 

1696,  e.  8,  see  Bankrupt^  No.  lO, 

?.  126.    No.  80,  p.  137.    No.   181,  p. 
019.    No.  181,  p.  1168. 

e.  26,  see  Prw^f  No.  liS^  p. 


.  li^GeOb  11.  e.  28,see«^mMitcliofi, 
No^  18,  p.  121. 

.  20  Oeo.  II.  c.  48,  sect  34,  see 


Stattttx,  60  Geo.  IlLc  U3»  •». 

Na  92,  p.  603.  , 
84  Geo.  III.  €.!«»•«» 

Na  12,0.66.    No.  39,  J 


iMa   17,  p.  66.    Mo.  39,  &  lift.   19p»iLl9 
p.  268.  m  87,  p.  87i    No.  Iftt*  p. 
1166. 
See  RighH  in  SeeurUn  No.  4lb  P*  ^SkASU 
.  4  Geo.  IV.c.  49^.0^  Fer4tep». 


pose  of  avcoding  pe^oneot  of  «alls 
from  persons  passing  dixettt^  mam^n 
public  to  a  paxidi  zoad*  sermil  ipftelilMtt 
having  purchased  a  small  pioooef  | 
contiguous  to  the  tolUtac,  eaA  u 
formed  a  road,  which  hrafl^Upg  e^T  1 
the  parish  road,  entered  thejuhtiC'Virid 
beyond  both  the  turnpike  and  HmjJwi  . 
daiy  of  the  trust  withiu.wiiioh  ^  lute. 
pike  was  situated— found  tliat  th*  wnarf 
this  new  road  was  an  evaaKmuaikcihe 
general  road  act,  enUtliug  t|io  mnawgass 
of  that  trust  tojprosecute  &m  nsBoitian 
II.  A  sentence  <^  the  sheriff  or  jnrtrtosi 
of  the  peace,  in  a  proseeutio»  $m^fim  pai 
nalties  of  the  general  road  aet,  ia  aeO 
subject  to  review  by  any  foraof  pcoOCH. 
No.  16.  DaUas  v.  Men^^  38  ^en.  hM»^ 
p.  82.  .  T  . 

6  Geo.  ly.  e.  120,  aee  Pf^mm 

No.  22,  p.  16a   No.  49,  p.  362.    Nc^  91y 

494.   No.  80,  p.  63d.  No.  109,p.  OOu 

0.136,  p.  937.    No.  140,  p.  981« 

7Geo.IY.  c  67,  soo  ~ 


^, 


JwriedM0h  No.  8,  p.  86 
,       ■,>48Qeo.iIL( 


C  181,  seet.  17i 


No.  112,  p.  66. 

Stipend,  see  Ttfindt,  Nob  66,  p.  4i5w 

An  act  of  Parliament  having  beeft  jA^' 
tained  in  terms  of  an  appUeation  of  th« 
magistrates  and  inhabitants  of  a  borghv 
authorising  the   former  to  preaaai  an 
additional  minister,  and  provide  *  slii^ 
pend  by  an  assessment  of  five  per  ceaft*- 
on  the  rents  of  houaea  within  buxgh«-.t> 
found,    that  although    the  nugistntea 
were  not  entitled  to  appropriate iuay;past  - 
of  the  fund  actually  laisea  to  a  difi&OSBt 
purpose,  Uiey  could  not  be  compeiM4o  . 
levy  more  than  a  reasonable  stipend. 
No.   104.       Patersen   o.    Megistmtes  ef 
Afonirose,  18  Misrch  1829,  p.  614. 

SvMMAKT  Apflicatiov.— A  paitj  bar- 
ing obtained  an  extract  from  a  keeper 
of  the  records  in  the  General  B<gister« 
house  of  an  ancient  aerviee  in  nfioe^ 
shilling  land  of  old  extent,  and  hatlnn  yl 
it  inserted  in  the  Chancery  leoeni  «  n» 
tours,  and  an  extract  thecefrom  hr  tkm 
purpose  o£  using  it  as  the  ha«a.e€.s 
rreenold  qualification-found  that  n  am* 
mary  complaant  againft  the  pminwllng 
.  waslncempetent  at  the  instance  of  n  fr«o» 


I!f»KX 


•  liyft 


» lOilfciiit^'ttet  the'dq^f itnTin  the 

Bmster-hoiu^  containing   the  aervlcw 

^^vJafiMi*  been  -received  or  recognised 

thereby  any  comp^t^t  authority,  and 

.'-^fmm  ne  vridence  of  authetiticity.    2)^6/ 

..4fl9.  ^  CMpMf «.  Mtttrayy  IQ  JW^  1829, 

SUMMART  DILtOSKCK.— An   aCCtptor  of  ft 

UBilMnrhig  made  a  partial  paynieitt  after 
'  .'»eupMfeeiy  lUiffence  raised  by  the  .draiver, ' 
%li4iot  entftlea  to  rmspeittion  uf  the  dUi- 
*g«ac6,  cm  the  ground  that  the  Uil  bears 
*M»  fligimtiffre  of  the  drawer  by  a  mark, 
;«r;iiUteueadMhtted  by  a  third  party, 
dlh»  dmwer  himaeif  being  unable  to  write. 
Mf^  ^.     M^DMold  V.  M^fntoshy  9  Dec- 

otia^  p.  169. 

SoBBtoa  AKH  Tarsal.— I.  Magistrates 
^afji  bargh.'of  barony  found  entitled  to 

.  '  JHBMt  the  erdiiiary  cevnposHion  of  a  y  car*8 
■astlbran  entry  of  singular  successors 
■£fiMiai»  within  burgh,  though  pleaded, 

.  I»a|^ial  ctrcunistances,  that  the  magis- 
twatoa  had  beenin  the  immemorial  prac- 

.    ticp*-4tf  entefinc  singular  successors  at  a 
aeitaiii  wdueed  composition : 
.  .U.'VnieTe  a  peculiar  tenure  by  entry 

.  ^aOhe^oUtidi)  b<M>lt8  of  a  burgh  has  im- 
memorially  prevailed,  the  magistrates, 
^thmtpelnort^  cannot  refuse  to  retaew  the 
titlee-  to  the  vassals  according  to  that 
£usm,  liar  exact  a  greater  composition 
than  badbeeaestablished  by  usage.  No. 
VWw  ekalm9»  and  bikers  v.  Magitiratea 
^Pai$ley,  9  Jum  1829,  p.  989. 

In  »  redttction»1mprobation  and  dc 
cUacatev  of  non^^eatrr,  the  production 
nuat  be'Sfftisfied  befbre  the  defence — 
thai*  the  heir  of  the  last  entered  vassai  is 
no*.calM.».-caii  be  insisted  in  ;  and  if  it 

.  shaU  appear  from  the  titles  so  produced, 
that  the  heir  has  ho  interest  in  the  ques- 
tioBt  or  cbuid  not  compel  the  superior  to 
roDciire  hiai  as  vassal,  the  defence  will  be 
uaaymittng.  No.  l^.  Afoffiairat^a  of 
Ihtmkem  Kid  tmd  oihers^  96  June  1829, 
p.  Mm* 


Tacc^Ad  aBignatibn  to  a  lease  intimated 
.  toAala9dMi,biitnot  followed  by  pos- 
spariosiy  empovrering  the  assignee  to  eti- 
.  ter  hito.pOBseiflign  or  sell  toe  lease,  at 
cei^ala  stipulated  periods,  in  the  eveiit' 
of  Ae  lenaot  ftUing  to  pay  by  instal. 
mfnrts  «>  debt  due  to  the  aasienee^  is  not 
E  v»Hd  aactirity  or  ground  or  preference 
in  ft  aneatiaA  with  the  tenant*B  trustees, 
wheuMva  istefed  Into  poesession  for 
hel^aflef  hia  ciedltort.    No.  81.     Ken^ 


ne<f»  P*  C^aonU  TmiUs$t^  19  F^.  Iitt9 
p.  547. 

An  assignatloa  of  a  lease,  ift  aecuTity 
of  a  debt,  having  been  intisMtod  to  the 
cedent's  author,  but  not  .ta  the<  aub^te- 
nants,  nrxor  to  the  dellveiaaaft'iK  a  pe- 
tition, tor  sequestratipu.c^*  Ihe  eedent, 
and  possession  not  being  had  by  tftie  aa- 
sigaee«4bund  Qot  t»  be  «<m^pkte  in  eeai« 
petition  with  the  statutory  trustee.  '  Ke. 
94.  l9fflU  «k;  Ce.  tb  Am^  2ttiiV^  1629, 
p.  009.  '         ' 

li)ound  that  as  between  the  heira:  ef 
entail,  a  lease  may  be  entailed  -in  the 
form  of  an  aaagnation,  and  that  pr«-- 
scription  applies  to  it  in  the  same  wa^  «b 
to  feudal  subjects.  No.  105.  -  JMktite  «* 
Maul6,  4  March  1829^  p*  689l 

See  Riifhi  in  Security^  No.  118,  p.  630. 

When  a  lease  is  reduced  to  writing, 
an  abatement  of  the  tent  for  any  sin- 
gle  year  can  only  be  proved  by  the  writ 
or  oath  of  the  landlora,  notwithstanding 
his  acceptance  for  many  successive  pr&i 
vious  years  of  a  lower  rent  thau  tbsi% 
stipulated  in  the  tack.  No.  136.  0$^ 
«k  H^'mntny,  2BMay  1829,  p.  944. 

Sec  Homoloffotion^  No.  146,  p.  9Sft^ 
Tailzie,  see  Huibmdand  Wye^  No.  35^  p.- 
234. 

An  heir  of  taiUie  poiseasi«g  the  en* 
tailed  estate  in  apparency  for  more  than 
three  years,  and  having  burdened  it  with 
*  provisions  to  younger  children,  in  teiiii9' 
.  of  a  permissive  clause  in  the  eiatail  (ex« 
ecuted  on  the  erroneous  supposition,  thi^t 
his  investiture  as  heir  of  entail  was  va« 
lidly  completed)— found  that  the  provi«> 
sioas  so  executed  were  a  huxden  upon  the 
succeeding  heir  of  taiLae,  who  completed 
his  title  by  a  service  to  their  cemmon 
predecessor,  passing  over  the  granter  of 
the  provisions.  No.  72.  KmuSd^v,  Kt^^ 
nadir,  11  Feb.  1829,  p.  496. 

1.  An  heir  of  entail  having  obtained 
right  to  the  fee  of,  and  possessed  a  cei^  . 
tain  portion  of  the  entailed  estate  in  vir- 
tue  of  a  deed  which  in  itself  was  a  eon-  . 
tntvention  of  the  original  entail,  under 

.  which  he  was  called  as  a  substitute,  haa  • 
no  title  to  insist  in  a  reduction  «f  sak» 
of  other  narts  of  the  same  landa^  on  the    : 
ground  tnat  these  sales  were  in  violation 
of  the  original  entail* 

2.  The  heir  ot*  entail  pursuing  such  # 
reduction  cannot  abviate  liie  nk^wthm  to 
his  dtle  bv  a  simple  discharge  or  vanUft-   • 
dation  of  hia  rk;ht  of  ^ee.  #o  coaveyed  to 
him. 

3.Inafu«nMma9fcont»va»lioQHraia«    . 
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ed.^  tJbe  Inslaooe  of  the  oaxt  belir  of  en. 
^  Ui\^  with  concurrence  of  the  moro  re-  . 
"  mote  aubatitutes,  containing  a  conclunoii 
that  lands  alienated,  in  violation  of  the 
entail,  ahall  belong  to  him,  it  being  held 
that  he  has  no  title  to  pursue— tne  re- 
moter substitutes  are  likewise  barred 
from  insisting  in  the  summons. 

4.  A  sale  oi  entailed  lands  having  been 
confirm^  by  the  Court  of  Session,  In 
faro  eontradieiorio^  althevgh  the  whole 
substitute  heirs  of  entail  did  not  ester 
•ppeanmce,  h^  to  be  protected  hy  the 
exception  of  re»  judicata, 

A^  An  heir  of  entail  having,  in  conse- 
q^uence  of  an  agreement  wiUi  the  next 
substitute,  executed  a  new  entail  in  con- 
travention  of  the  former,  wiiich  new 
deed  ratified  and  confirmed  a  sale  of  a 
certain  part  of  the  entailed  lands;  and 
it  having  been  afterwards  found,  in  an 
action  brought  bj  him,  in  which  the  next 
substitute  entered  appearance,  that  he 
held  the  estate  in  fee  simple,  notwith- 
standing the  prior  entail,  and  that  the 
new  entail  was  valid  and  efiectual— 
found  that  the  ori^nal  entail  was  there- 
bv  annihilated ;  and  ^hat,  in  consequence 
thereof,  the  sale  of  the  entailed  lands 
ratified  hy  the  new  deed  was  unchallen- 
geable. No.  103.  Dichon  v.  CumMgham 
gnd  tUherty  3  March  1829,  p.  653. 

See  Prescription^  No.  106,  p.  689. 

In  provisions  to  children,  authorised 
hy  an  entail,  as  well  aa  in  debts  contract- 
ed hy  the  entailer  himself^  the  creditors 
are  entitled  to  decree  against  the  heir  in 
possession  for  pajment  of  the  provisions, 
and  for  arrears  previous  to  the  heir  suc- 
ceeding; but  thej  are  not  entitled  to 
the  expence  of  constituting  their  debt. 
No.  176.  Hon.  Z>.  Erddne  and  others  «. 
Earl  of  Mar,  7  July  1829,  p.  1 134. 
TsiiTDs. — A  clause  of  wan'andice,  and  ob- 
ligation of  relief  *•  from  all  payment  of 

*  an  J  teinds  or  ministers*  stipend  furth  of 

*  the  said  lands  in  uU  time  coming,*  con- 
tained in  a  conveyance  of  lands  without 
the  teinda^found  to  extend  to  future 
augmentations.  No.  56.  Cuningham  «. 
Cuthbertton^  27  Jan.  1829,  p.  415. 

Found  that  a  valuation  by  the  sub- 
comndssioners,  in  which  the  stock  and 
teinds  of  different  parcels  of  land  ate 
mentioned  severally,  is  not  to  be  held  as 
a  separate  valuation  of  the  teinds;  but 
that  their  amount  is  to  be  ascertained  by 
taking  one-fiflh  of  the  owamla  valuation. 
No.  ^7.  Hamilton  v  SW  A.  Edntontionst 
S3  June  1829,  p.  1053. 


Scei*gi»BiijNriPifMt»>jHfcfr4awi 
Ts&TAXjEjrT,  aie  FanHgn,  Hot  aS^m^M. 
Title  to  Puaivs.*-^  troditar  af  «■  heir 
of  entail  ha7i9ca4j«dfled  thelUerent  in. 
tereet  of  his  debtor  in  S«enl»le|  estKte» 
and  having  thereupon  expede  »,4rowii 
charter,  and  obtained  iafitttmeoftiii  tiie 
lands;  and  having  thereafter,  i«  isi  ac- 
tion of  reducdoB  of  a  decree-la  iibapnrp» 
libelled  on  these  different  titkn,  eniygtot- 
ed  that  he  atood  Infeft  in  the  hm^  oC 
his  debtor_fiNind  that  he  had  acA  eei 
forth  a  sufficient  title  to  ptti»ie»  OB'Ihe 
ground  that  an  a4judicatte  of  the  1S&. 
rent  Interest  of  the  h^,  aUhPlli^  tt 
might  of  itself  be  a  suffidenttiAL^  did 
not  warrant  a  crown  charter  and  iefeft- 
ment  in  the  lands,  (io.  3.  48M«m  eu 
Hunter,  U  Nov.  1828,  p.  14. 

In  a  bond  of  caution,  cantainii^  ^'^^ 
neral  clause  of  registration  to  epiivate 
banking  company,  fix  the  introaaiasiona 
of  their  agent,  the  cautioners  haviwbe- 
come  bound  to  pay  to  the  bank,  or  tefiieur 
cashier,  the  balance  which  m%ht  ha  due 
bv  the  agent,  without  BmitatioB  as  to 
the  amount,  but  dedaxing,  that  an  ac- 
count certified,  by  the  accountant  or 
cashier  should  be-suffident  to  ascertain 
such  balance,  found,  lei,  That  diligence 
raised  in  the  name,  and  at  tiie  instance 
o£^  the  cashier  of  ihe  hank,  was  oueyc* 
tent  2dy  That  horsing  and  «  charge 
proceeding  upon  the  bond  eaud  cectifted 
account  mr  the  balance  due  upon  sUch 
account  were  l&nd  and  competent  al- 
though the  certi&d  account  was  noT  re- 
gistered.  No.  17.  FUhor  and  Hepburn 
V,  Syme  and  Stewart,  2  Dee.  1826,  p^  89. 

An  heritor  having  right  to  certain 
salmon  fishings  in  a  nvex,  found  to  have 
no  title  to  prosecute  an  inferier  heritor 
for  fishing  opposite  to  his  own  lands,  on 
the  allegation  that  he  had  no  zi^t  of 
fishings  s  the  pursuer  not  haviag  any 
riffht  to  these  fidiings  himseli^  and  not 
alleging  that  the  defender  fished  in  any 
way  prohibited  by  h^w.  No.  9^  .  Jtfss- 
Kenxie  v.  Gilchrist,  20  Jan,  1829,  n. 
S7«. 

Parliamentary  cominissloneri  haying 
been  appointed  by  statute  to  carry  on  a 
public  work— found,  that  neither  public 
bodies  nor  private  parties  havhig  an  in- 
terest in  the  completion  of  w  woik^ 
were  entitled  to  pursue  an  action  against 
them,  to  compel  them  to  go  on  wiu  the 
work,  contrary  to  a  resolution  of  the 
oommissioners,  holding  it  inexpedient  to 
do  so,  nor  to  claim  damages  agahut  tiietn 
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htrffh^  iciiF^  1889,  p.  476. 

See  ToiMft,  Ne.  lOSt,  p^  659. 

Stattitery  eommiBsloxiera  not  faavlng 
teoeired  authoiit/  t^  bring  actions  in 
their  eorporate  ca^ftdtj,  but  beii^  al. 
•  lowed  to  prooecute  indiyidoalljr,  tre  not 
entitled  to  bring  an  action  in  name  of 
the  oomniiiBlonerB  without  an  individual 
Inetanee.  Na  123.  Tannoph  a  JUid 
«Ml  Xay,  14  ^ay  18»,  p.  865. 
TsjLvnnBRXircx.-^A  summoua  which  haa 
been  executed  against  a  defender  who 
dies  before  the  daj  of  compearance,  may 
be  transferred  affdnst  his  neir  hj  an  ordi. 
Baij  summons  c?  transference.  No.  131. 
Mf^lmoth  fK  M^AmiMm,  M  JIfsy  1823,  p. 
918. 
TmiNKT,  see  FmMt,  No  64,  p.  406. 

See  F&reigr^  No.  80,  p.  680. 

Tmstees  feund  entitled  to  sell  lands 
Ibr  payment  of  the  truster's  debts  and 
obligations,  dthoush  these  lands  were 
directed  to  be  entaued,  and  were  not  in- 
elnded  in  the  nower  of  sale,  contained  in 
tte  tnist^leea  witii  respect  to  other 
lands.  No.  120.  Snknu^i  TrustMt  «• 
ITMijfst,  13  Map  1829,  p.  860. 

See  JPfw/,  No.  148,  p.  966. 

See  Bmirupi,  No.  161, jdw  1073. 
TOTom  AVD  CirmATos. — ^The  Court  re- 
ftfsed  to  anpoint  a  curator  ad  litem  to  in- 
&nts  who  nad  neither  tutors  nor  a  cum- 
tar  bmhy  for  the  purpose  of  enabling 
them  to  raise  an  action.  No.  40.  «/. 
mnd  M.  Vaunff,  20  Dee.  1828,  p.  262. 

A  gift  of  tutorj  in  fevour  or  three  in^ 
dtviduals,  appointing  them  tutors  dative, 
does  not  fell  by  the  death  of  one  of  them, 
when  the  appointment  is  neither  to  them 
jointly,  nor  a  quorum  mentioned.  No. 
53.  Stewart  and  Curatare  «.  Baikie  amd 
9tker$,  23  Jan.  1829,    p.  390. 

See  ProecM,  Na  138,  p.  910. 


WauavpicBp  see  Teindi^  Na  56,  p.  415. 


An  asstaatlon  of  a  ifebt,  an  which  ul* 
€lmate  difigence  had  fallowed,  with  war. 
randice  frcmi  ihct  and  deed,  imports  that 
the  debt  is  still  due,  and  the  dSligenee 
sirfficientiy  formal  to  warrant  execution. 
Na  73.  STmeiair  v,  WUetm  and  M'Lelkm, 
19  Pe^  1829,  p.  503. 

WiKTSR  HERBiiro. — Statute  168<^,  c  1 1, 
is  applicable  to  sheep  fkrms  in  HUriiland 
districts.  Na  60.  PrmffU  «.  M^Hae^ 
31Jiisi.  1829,  p.  446. 

WiTVEss,  see  Proqff  Na  24,  p.  161. 

WmiT. — The  omission  of  the  christian 
name  of  the  bailie  in  a  sasine  does  not 
render  the  faistrument  null  and  voids 
and  parole  proof  is  competent  for  remov** 
ing  any  uncertainty  as  to  the  individual 
wtdch  that  omission  might  create.  Na 
28.  JIfoffon «.  Bunter  and  Co.  10  Dee. 
1828,  p.  204, 

A  writing  sustained  as  a  warrant  fer 
summary  <uligence^  where  the  testing 
clause  contained  the  names  and  designa. 
tions  of  the  writer  and  witnesses,  and  was 
signed  by  the  parties  and  witnesses,  but 
did  not  bear  to  have  been  subscribed  in 

Sresence  of  the  witnesses.  No.  85. 
^laMe  V.  Miaar,  20  Feb.  1829,  p.  567. 

See  TmiUie,  Na  103,  p.  653. 

An  inhibition  was  sust^ed.  although 
the  execution  of  service  did  not  1)ear 
that  the  solemnities  required  by  law 
were  performed  in  presence  of  witnesses, 
and  the  copy  served  upon  the  debtor  did 
not  contain  the  names  and  designations 
of  the  witnesses.  No.  106.  Holmee  «. 
BMy  4  Marck  1829,^  782. 

Objection  to  a  trust  disposition  and 
settlement,  that  the  words  *  pages  or  in 
the  testing  clause  were  written  upon  an 
erasure — repelled.  No.  168.  Morieon 
«.  CattvinU  Trueteee^  30  June  1829,  p. 
1106 

A  deed  which  the  granter  was  under  a 
l^ai  obligation  to  execute  and  deliver, 
is  effectual  without,  deli  very.  No.  181. 
Cermaok  e.  Gardner^a  Trustees,  8  Julg 
1829^  p.  1165. 
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PURSUERS. 

DEFENDERS. 

A 

Adam  and  others. 

Denny, 

No. 
86 

1R 

Altchiaon,  William 

John  Aiteheson, 

104 

684 

Allan, 

Oalli,        .        .        •           .        . 

144 

076 

AlUrdice,  R.  B.  and  J.  Boawell, 

Robertson,        .           .         •       • 

160 

1110 

Alexander, 

Seymour, 

18 

181 

Allison,  John,  and  others, 

Thomas  Watt,        .        .         .        . 

160 

1068 

Anderson,  Child,  &c. 

Pott  and  McMillan,  Ac 

101 

641 

Anderson,  Mrs  £•  and   Husband 
petitioners. 

•} • 

50 

440 

Anderson,  Mn 

160 

1010 

B 

Bank  of  Scotland, 

OgUTy's  Trustees, 
M^Caughieandothera,       . 

76 

510 

Barbour, 

4 

90 

Barbour, 

Mi1%^, 

00 

637 

Barckj,  Sir  Bobert 

EarlofFifSs, 

146 

085 

Bennet,  Mrs 

Bennet*8  Trustees, 

171 

1118 

Bertram,  John 

IsobelSteek 

70 

586 

Bereridge, 

Wilson,           .... 

48 

848 

Blaikie,  George 

Richard  and  Andrew  MiUar, 

86 

567 

Blincow's  Trustee* 

Alexander  Allan  and  Co. 

10 

186 

Bojd,  Mrs  Waddel 

Mrs  Burnet, 

54 

408 

Buchanan,  Ja.  and  William  Faterson^Magistrates  of  Dunfermline, 

.    7 

31 

Bum  and  Mandatary, 

Furvia, 

84 

880 

Bums,  Bobert 

William  Bogie, 

7» 

518 

c 

Campbell's  Trustees, 

Thomson, 

188 

081 

Murray,            • 

187 

1801 

Caretairs, 

Brown  and  ethers, 

184 

868 

Cathcart,SirJohnA. 

John  Cathcart, 

70 

480 

QOms,  Isabella,  and  others, 

William  Cairns  and  Mandatary, 

116 

884 

1878 
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Cantpbell, 

Chalmers  and  others, 

Chapman, 

Cheyne  and  Mackersy, 

College  of  St  AnUrewa, 

Colquhoun, 

Colquhoun,  Flora 

Cendie,  George 

Cook, 

Cook, 

Cermaclri 

Cormack, 

Cowan,  Alexander 

Cowan, 

Cowie,  Marj 

Cuningham,  John 

Cuthbertaon, 


JMe, 
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Ranham^ 

Biekaon,  J.  and  W. 
OMeon,  David 

■  tn       „        I 

UnbgwiiA,.  Maffiatimtea  of 
DoiialdBoa  and  Husband, 
IklBcan,  Alexander,  and  othera, 
Bundaa'a  Trustees, 
Dundee,  Magistratea  of 
Dunmore,  fiurl  of 
Bualop, 

E 

Sadie,  John 

lubibuiwh,  Magistratea  of 

fiffiot,  Robert 

iaiiott.  Sir  W.  F. 

SrskinePs  Trustees, 

Erskine,  Hon.  D.  and  others, 

;•    «. 

p 

9atrfkx,'T^j  and  otbera, 

fVnVuaon,'  Mrs 

Fli£er  iod  Hepburn, 

Finrbes, 

Eraser,  J.  B-  petitioner. 


D£F£N0CnEt8. 

IHxon, 

No. 
189 

^ 

Magistrates  of  Paialej, 

m 

98t 

Donaldson, 

8 

88 

Walker, 

19 

66 

Keverend  Dr  James  Hunter, 

97 

686 

Colquhouns, 

35 

234 

Duncan  Campbell, 

14§ 

•78 

Alexander  Stewart, 

64 

«64 

Cuthirs  Trustees, 

a? 

671^ 

Cuthirs  Creditors, 

•♦«» 

1699 

Lawrle, 

4t 

906 

Gardner's  Trustees, 

181 

1168 

Dixon,  Langdale,  and  otbera, 

S0 

m 

Agnes  Watt, 
John  Fleming, 

IIO 

99? 

24 

16V 

Reverend  A.  Cuthbertson, 

66 

418 

W.  Graham  and  G.  Sinclair, 

26 

173 

Ihimbarton  Glass-Work  Co, 

63 

457 

Meny,            •           •           •           • 

16 

62 

Mo4&t, 

IM 

1046 

•7 

437 

Cunittgham  and  others^ 

109 
177 

urt 

Mrs  Hay  M'Kenzie, 

68 

484 

Mrs  Finlay  and  others, 

SI 

148 

John  Forbes,           •           •           • 

I7« 

1122 

Wedderbum  Dundaa  aad  othert 

.     46 

292 

Kidd  and  othera,           .        , 

165 

1067 

M'Intumer, 

121 

854 

M'Kechnie's  Trustees, 

166 

1198 

James  How,        .... 

61 

44* 

Professon  of  the  Unlversitj, 

47 

SSf 

Henry  Johnston, 

164 

1661 

EariofMinto, 

176 

1140 

Captain  James  Wemyss^ 

120 

850 

Earl  of  Mar, 

176 

1184. 

Greenshields, 

S9 

118^ 

Alexander  M'Gachen, 

no 

«^T6. 

John  Syme  and  others, 

17 

», 

Forbes  and  others. 

84 

668 

S»      SM 


Cfcllraitii,  D.  S. 

Oemmel^  Trustees, 

derfk,  ddniunnaa,  and  SoM^ 

CKbb,     ' 

Cnissfbra, 

QImbow,  Weaven  of 


Malcolm  McNeil,                       .           II  8$, 

Miller,                                          «          82  OOl"^ 

Tweedle«s  Trustee,                               111  805. 

Winning,                                    .188  944, 

Honoxirable  Mrs  H.  M^Kenzie,             78  526' 

David  Christie,                       .        .      152  1027 
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.TUBSQUMI.^ 

DEFENBl^aS^ 

^a 

1R 

Q0D*a,Jiaiiet       ^'^ 

WlIllam.Flnlay8on, 

General  David  Hunter,         ^ 

iw 

Gtahain,.tniicto 

3 

14 

DundaH  and  others, 

laa 

1177. 

H 

:{anriltoiii 

:  rwniitoii, 

JlamUton, 

CuthU  and  others, 

6 

23 

Paul,           .... 

96 

633 

Dykes  and  others,  Boyes  Trustees, 

93 

607 

Sir  Arch.  Edmonstone, 

170 
1^1 

1113 

l&unUtoB,  Rey.  William 

1963 

Harper,  Mn  and  Husband, 

John  Laing, 

f>% 

440 

Hamilton, 

147 

98a 

fi.iilDie8  «ad  Husband, 

Reid,           .         .           .         . 

106 

78a 

Porter, 

116 

88a 

H«ioter,  Charles 

Hon.  D.  J.  W.  Kinnaird, 

m 

794 

landJ 

Jamieson,  John 

Archibald  Wight, 

67 

483 

Js^reTf 

Alisons, 

109 

Oil. 

WUs  and  Co. 

William  Paul,           .         ... 

91. 

699 

JiSponandHaj, 

Lambert,            • 

15 

m 

J^nstom  James 

West  of  Scotland  Insurance  Ca  -    . 

10 

45. 

Jofaoston,  John 

Arch.  Cochrane  and  Trustee, 

42 

997. 

Johnstoni  Henry 

Arch.  Scott  and  Tho.  Small, 

44 

2«r 

JbUie,  Stewart 

Francis  Graham, 

173 

1U5: 

Xwaes  of  Cowley 

Innes  of  Raemore, 

168 

1034 

Xrrine  and  Shepherd, 

1 

Duncan  M'Laren, 

63 

498 

':        .^-             K 
X«lUe, 

Wilaoot 

36 

143 
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Harrie^  Joseph  and  Jamea 

HazniltOQf  James 
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